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READER’S GUIDE TO THE
PENNSYLVANIA BULLETIN
AND PENNSYLVANIA CODE

Pennsylvania Bulletin

The Pennsylvania Bulletin is the official gazette of
the Commonwealth of Pennsylvania. It is published
every week and includes a table of contents. A
cumulative subject matter index is published quar-
terly.

The Pennsylvania Bulletin serves several pur-
poses. First, it is the temporary supplement to the
Pennsylvania Code, which is the official codification
of agency rules and regulations and other statuto-
rily authorized documents. Changes in the codified
text, whether by adoption, amendment, repeal or
emergency action must be published in the Pennsyl-
vania Bulletin. Further, agencies proposing changes
to the codified text do so in the Pennsylvania
Bulletin.

Second, the Pennsylvania Bulletin also publishes:
Governor's Executive Orders; State Contract No-
tices; Summaries of Enacted Statutes; Statewide
and Local Court Rules; Attorney General Opinions;
Motor Carrier Applications before the Public Utility
Commission; Applications and Actions before the
Department of Environmental Protection; Orders of
the Independent Regulatory Review Commission;
and other documents authorized by law.

The text of certain documents published in the
Pennsylvania Bulletin is the only valid and enforce-
able text. Courts are required to take judicial notice
of the Pennsylvania Bulletin.

Adoption, Amendment or Repeal of
Regulations

Generally an agency wishing to adopt, amend or
repeal regulations must first publish in the Pennsyl-
vania Bulletin a Notice of Proposed Rulemaking.
There are limited instances where the agency may
omit the proposal step; they still must publish the
adopted version.

The Notice of Proposed Rulemaking contains the
full text of the change, the agency contact person, a
fiscal note required by law and background for the
action.

The agency then allows sufficient time for public
comment before taking final action. An adopted
proposal must be published in the Pennsylvania

Bulletin before it can take effect. If the agency
wishes to adopt changes to the Notice of Proposed
Rulemaking to enlarge the scope, they must re-
propose.

Citation to the Pennsylvania Bulletin

Cite material in the Pennsylvania Bulletin by
volume number and page number. Example: Volume
1, Pennsylvania Bulletin, page 801 (short form: 1
Pa.B. 801).

Pennsylvania Code

The Pennsylvania Code is the official codification
of rules and regulations issued by Commonwealth
agencies and other statutorily authorized docu-
ments. The Pennsylvania Bulletin is the temporary
supplement to the Pennsylvania Code, printing
changes as soon as they occur. These changes are
then permanently codified by the Pennsylvania
Code Reporter, a monthly, loose-leaf supplement.

The Pennsylvania Code is cited by title number
and section number. Example: Title 10 Pennsylva-
nia Code, § 1.1 (short form: 10 Pa.Code § 1.1).

Under the Pennsylvania Code codification system,
each regulation is assigned a unique number by
title and section. Titles roughly parallel the organi-
zation of Commonwealth government. Title 1 Penn-
sylvania Code lists every agency and its correspond-
ing Code title location.

How to Find Documents

Search for your area of interest in the Pennsylva-
nia Code.

The Pennsylvania Code contains, as Finding Aids,
subject indexes for the complete Code and for each
individual title, a list of Statutes Used As Authority
for Adopting Rules and a list of annotated cases.
Source Notes give you the history of the documents.
To see if there have been recent changes, not yet
codified, check the List of Pennsylvania Code Chap-
ters Affected in the most recent issue of the Penn-
sylvania Bulletin.

The Pennsylvania Bulletin also publishes a quar-
terly List of Pennsylvania Code Sections Affected
which lists the regulations in numerical order,
followed by the citation to the Pennsylvania Bulle-
tin in which the change occurred.

SUBSCRIPTION INFORMATION: (717) 766-0211
GENERAL INFORMATION AND FINDING AIDS: (717) 783-1530
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Printing Format
Material proposed to be added to an existing rule or regulation is printed in bold face and material proposed to be
deleted from such a rule or regulation is enclosed in brackets [ ] and printed in bold face. Asterisks indicate ellipsis

of Pennsylvania Code text retained without change. Proposed new or additional regulations are printed in ordinary style
face.

Fiscal Notes

Section 612 of The Administrative Code of 1929 (71 P. S. § 232) requires that the Office of Budget prepare a fiscal
note for regulatory actions and administrative procedures of the administrative departments, boards, commissions or
authorities receiving money from the State Treasury stating whether the proposed action or procedure causes a loss
of revenue or an increase in the cost of programs for the Commonwealth or its political subdivisions; that the fiscal note
be published in the Pennsylvania Bulletin at the same time as the proposed change is advertised; and that the fiscal
note shall provide the following information: (1) the designation of the fund out of which the appropriation providing for
expenditures under the action or procedure shall be made; (2) the probable cost for the fiscal year the program is
implemented; (3) projected cost estimate of the program for each of the five succeeding fiscal years; (4) fiscal history of
the program for which expenditures are to be made; (5) probable loss of revenue for the fiscal year of its
implementation; (6) projected loss of revenue from the program for each of the five succeeding fiscal years; (7) line item,
if any, of the General Appropriation Act or other appropriation act out of which expenditures or losses of Commonwealth
funds shall occur as a result of the action or procedures; (8) recommendation, if any, of the Secretary
of the Budget and the reasons therefor.

The required information is published in the foregoing order immediately following the proposed change to which it
relates; the omission of an item indicates that the agency text of the fiscal note states that there is no information
available with respect thereto. In items (3) and (6) information is set forth for the first through fifth fiscal years; in that
order, following the year the program is implemented, which is stated. In item (4) information is set forth for the
current and two immediately preceding years, in that order. In item (8) the recommendation, if any, made by the
Secretary of Budget is published with the fiscal note. See 4 Pa. Code § 7.231 et seq. Where “no fiscal impact” is
published, the statement means no additional cost or revenue loss to the Commonwealth or its local political subdivision
is intended.

Reproduction, Dissemination or Publication of Information
Third parties may not take information from the Pennsylvania Code and Pennsylvania Bulletin and reproduce,
disseminate or publish such information except as provided by 1 Pa. Code § 3.44. 1 Pa. Code § 3.44 reads as follows:

§ 3.44. General permission to reproduce content of Code and Bulletin.

Information published under this part, which information includes, but is not limited to, cross references, tables of
cases, notes of decisions, tables of contents, indexes, source notes, authority notes, numerical lists and codification
guides, other than the actual text of rules or regulations may be reproduced only with the written consent of the
Bureau. The information which appears on the same leaf with the text of a rule or regulation, however, may be
incidentally reproduced in connection with the reproduction of the rule or regulation, if the reproduction is for the
private use of a subscriber and not for resale. There are no other restrictions on the reproduction of information
published under this part, and the Commonwealth hereby consents to a reproduction.

PENNSYLVANIA BULLETIN, VOL. 30, NO. 22, MAY 27, 2000



2569

List of Pa. Code Chapters Affected

The following numerical guide is a list of the chapters of each title of the Pennsylvania Code affected by documents

published in the Pennsylvania Bulletin during 2000.

4 Pa. Code (Administration)
Adopted Rules

L 8

Proposed Rulemaking

77 1255

Statements of Policy

L 1469

O 44, 649, 902, 1556, 1760, 1876,
2380

7 Pa. Code (Agriculture)
Proposed Rulemaking

P 768, 1255
T 768, 1255
110 o 636
138N . 638
R ] 771, 1255
138 o 776, 1255
138K . 781, 1255

Statements of Policy
B 2482

22 Pa. Code (Education)
Proposed Rulemaking
D07 1378

25 Pa. Code (Environmental Protection)
Adopted Rules

O L e 521
L 521
100 o 521
111 (with correction) .......... ... ... .. 111, 232
L2 o 1370
L8 1370
130 533
Proposed Rulemaking

128 399, 1135
LD 399, 1135
260a . . 1136
266D . 1136
2B8a . . 1136
270 . o 1136

28 Pa. Code (Health and Safety)
Proposed Rulemaking

2 2715
1 873
1108 873
1105 o 873
1107 873
1103 873

31 Pa. Code (Insurance)
Adopted Rules

3D 1542
BAC . 2228
8O L 2229

R 310
L2 1542
124 e 1542
L5 1453
B0 . 1453
Proposed Rulemaking

84c (with correction) ............ ... ... .. 23, 312
BB . 886
118 e 1377

37 Pa. Code (Law)
Adopted Rules

O3 1252
95 (with correction) ........................... 866, 1129
300 L 763

Proposed Rulemaking
190 1871

49 Pa. Code (Professional and Vocational Standards)
Adopted Rules

1B 2474
23 (with correction) ............ ... o 2355, 2475
2D 533
Bl 2357, 2583
1 2359
1 228, 2586
P 2589
A0 o 2592
AL 536, 2593
A2 2597, 2599
Proposed Rulemaking
................................................ 2264
O 2481
N 888, 1271, 2376
2 2265
Bl 2378
3D 641
52 Pa. Code (Public Utilities)
Adopted Rules
57 (with correction) ................. ... ... 1129, 1254
B 2028
B L 634
Proposed Rulemaking
B 37
B2 . 893, 897, 2605
B3 539, 1379, 1549, 2376
Statements of Policy
B L 1959
Unclassified . .......... .. i 1764
55 Pa. Code (Public Welfare)
Adopted Rules
L0 15
168 1743
G 2130
3040 . .o 1743
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Statements of Policy
3800 .. 545

58 Pa. Code (Recreation)
Adopted Rules

L 1 634
D 870
Bl . e 870
B3 870
B 870, 872
O3 e 870
07 e e 870
107 e 1652
130 e 2366
1A 765, 2601
143 765, 2475
147 e 765, 2477, 2479
Proposed Rulemaking

Lo e 2611
B 2611
L 2611
O 2611
L e 2611
5 2611
2L 2611
23 2611
2D e 2611
2 2611
Bl 2611
B 2611
D e 1755
L5 0 TP 1755
B .. e 1755
B3 L 2373
L 2373
O L 1874
O3 e 1755
O o 1755
. 2373
130 L e 1257
1AL 1262
143 1267, 2375
1A 1268, 1269

61 Pa. Code (Revenue)
Adopted Rules

Bl e 1654
P 1654
Proposed Rulemaking

Bl e e 784
L0 e 2236, 2371
800 . 1755

Statements of Policy
B0 L 233

64 Pa. Code (Securities)
Adopted Rules

202 18
208 18
204 18
205 18
207 18
200 L 18
20 18
S04 18
B 18
603 . 18

BO6 . o 18
B00 L. 18
Proposed Rulemaking

202 2237
20 2237
205 2237
206 . 2237
B0 L 2237
B0 2237
303 L 2237
304 . 2237
305 2237
A4 . e 2237
B0 . 2237
B0 . 2237

204 Pa. Code (Judicial System General Provisions)
Adopted Rules

B 2350
83 865, 1357
207 865
Proposed Rulemaking

B 1124, 1126
8D 1127
B0 1127

207 Pa. Code (Judicial Conduct)
Adopted Rules

L 619
S 619
P 2125

210 Pa. Code (Appellate Procedure)
Adopted Rules

225 Pa. Code (Rules of Evidence)
Adopted Rules

Art L 1639
Art IV 1639, 1642
Art VI 1643
Art VL. .o 1639, 1645

231 Pa. Code (Rules of Civil Procedure)
Adopted Rules

200 . 519
1900 . oo 1646
1910 . 1646
1905 1646
1920 . 1646
1930 . o 1646
Proposed Rulemaking

200 ... 619, 620, 2350
Q00 . oo 620
L1000 ... 621, 2127
1500 . . e 2127
1900 . . 1357
1900 . e 1357
1905 2210
1930 . o 1357
Part 11 ... 1476

234 Pa. Code (Rules of Criminal Procedure)
Adopted Rules

L 1477, 2211
e 1477
R 1477
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THE GENERAL ASSEMBLY

Recent Actions During the 2000 Regular Session of the General Assembly

The following is a summary of recent actions of the General Assembly during the 2000 Regular Session.
2000 ACTS—ACTS 10 through 18

(numerical)

Act Enactment  Bill Printer’s Effective Subject
No. Date No. No. Date Matter
2000-10 May 10 HB1717 PN3220 Immediately Domestic Relations Code (23 Pa.C.S.)—

protective orders and approved consent
agreements duration

2000-11 May 10 SB1184 PN1640 July 1, 2000 Military and Veterans Code (51 Pa.C.S.)—
educational assistance eligibility and grants
amounts

2000-12 May 10 SB1047 PN1858 Immediately Crimes Code (18 Pa.C.S.)—institutional sexual
assault

2000-13 May 10 SB977 PN1133 Immediately Project 70 lands—Commonwealth property in
Luzerne County

2000-14 May 10 SB383 PN392 60 days Crimes Code (18 Pa.C.S.)—sexual exploitation
of children

2000-15 May 10 HB164 PN152 60 days Pennsylvania Municipal Retirement
Law—administrative expenses

2000-16 May 10 SB652 PN1922 July 1, 2000 Public School Code of 1949—Education

empowerment, school subsidies, special
education payments, report guidelines, etc.
2000-17 May 10 SB544 PN562 60 days Constitution Bridge—designation
2000-18 May 10 SB380 PN1895 60 days Judicial Code (42 Pa.C.S.)—juvenile matters
guardians ad litem, counsel and adjudications
and sexual offenders registration

Effective Dates of Statutes

The effective dates specified above for laws and appropriation acts were contained in the applicable law or
appropriation act. Where no date is specified or where the effective date specified is prior to the date of enactment, the
effective date is 60 days after final enactment except for statutes making appropriations or affecting budgets of political
subdivisions. See 1 Pa.C.S. 88 1701—1704 (relating to effective dates of statutes).

Advance Copies of Statutes

Section 1106 of Title 1 of the Pennsylvania Consolidated Statutes provides that the prothonotaries of each county shall
file advance copies of statutes in their offices for public inspection until the Laws of Pennsylvania are generally available.
Section 2406(h) of The Administrative Code of 1929 provides that the Department of General Services shall distribute
advance sheets of the Laws of Pennsylvania to each law judge of the courts, to every county and public library of this
Commonwealth and to each member of the General Assembly. These copies shall be furnished without charge. The
Department shall also mail one copy of each law enacted during any legislative session to any person who pays to it the
sum of $20.

Requests for annual subscriptions for advance copies of statutes should be sent to the State Bookstore, State Records
Center Building, 1825 Stanley Drive, Harrisburg, PA 17103, accompanied by a check or money order in the sum of $20,
payable to the “Commonwealth of Pennsylvania.”

CARL L. MEASE,
Director Legislative Reference Bureau
[Pa.B. Doc. No. 00-873. Filed for public inspection May 26, 2000, 9:00 a.m.]
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THE COURTS

Title 234—RULES OF
CRIMINAL PROCEDURE

[234 PA. CODE CH. 1]
Proposed Amendment to Rule 6 Local Rules

Introduction

The Criminal Procedural Rules Committee is planning
to recommend that the Supreme Court of Pennsylvania
amend Pa.R.Crim.P. 6. The proposed amendments clarify
the definition of local rules, procedures concerning the
implementation of local rules, and their enforcement. This
proposal has not been submitted for review by the
Supreme Court of Pennsylvania.

The following explanatory Report highlights the Com-
mittee’s considerations in formulating this proposal.
Please note the Committee’s Reports should not be con-
fused with the official Committee Comments to the rules.
Also note the Supreme Court does not adopt the Commit-
tee's Comments or the contents of the explanatory Re-
ports.

The text of the proposed amendments to Rule 6 pre-
cedes the Report. Additions are shown in bold and are
underlined; deletions are in bold and brackets.

We request that interested persons submit suggestions,
comments, or objections concerning this proposal to the
Committee through counsel Anne T. Panfil, Chief Staff
Counsel, Supreme Court of Pennsylvania, Criminal Proce-
dural Rules Committee, P. O. Box 1325, Doylestown, PA
18901 no later than Monday, June 5, 2000.

By the Criminal Procedural Rules Committee

J. MICHAEL EAKIN,
Chair

Annex A
TITLE 234. RULES OF CRIMINAL PROCEDURE

CHAPTER 1. SCOPE OF RULES, CONSTRUCTION
AND DEFINITIONS, LOCAL RULES

Rule 6. Local Rules.t

(@) For the purpose of this rule, the term “local rule”
shall include every rule, regulation, directive, policy,
custom, usage, form or order of general application,
however labeled or promulgated, [ which is ] adopted or
enforced by a court of common pleas to govern criminal
practice and procedure, which requires a party or
party’s attorney to do or refrain from doing some-
thing.

* * * * *

(c) [ To be effective and enforceable ] A local rule
shall not become effective and enforceable until the
adopting court has fully complied with all the
following requirements:

* * * * *

(e) No case shall be dismissed nor request for
relief granted or denied because of failure to com-
ply with a local rule. In any case of honcompliance
with a local rule, the court shall alert the party to

1 Rule 6 will become Rule 105 as part of the reorganization and renumbering of the
rules adopted March 1, 2000, effective April 1, 2001.

the specific provision at issue and provide a rea-
sonable time for the attorney to comply with the
local rule.

[@]®*~*~

Official Note: Rule 6 adopted January 28, 1983, effec-
tive July 1, 1983; amended May 19, 1987, effective July 1,
1987; renumbered Rule 105 and amended March 1, 2000,

effective April 1, 2001; amended | 2000,
effective , 2000.
Comment
* * * * *

The caption or other words used as a label or designa-
tion shall not determine whether something is or estab-
lishes a local rule; if the definition in paragraph (a) of
this rule is satisfied the matter is a local rule regardless
of what it may be called. The provisions of this rule are
also intended to apply to any amendments to a “local
rule.” Nothing in this rule is intended to apply to
case-specific orders.

* * * * *

Paragraph (c) was amended in 2000 to emphasize
that the adopting authority must comply with all
the provisions of paragraph (c) before any local
rule, or any amendments to local rules, will be
effective and enforceable.

[ 1t is contemplated under subparagraph] Para-
graph (c)(5) requires that a separate consolidated set of
local rules [ shall ] be maintained in the prothonotary’s
or clerk’s office.

* * * * *

The purpose of paragraph (e) is to prevent the
dismissal of cases, or the grant or denial of re-
quested relief, because a party has failed to comply
with a local rule. In addition, paragraph (e) re-
quires that the party be alerted to the local rule,
and be given a reasonable amount of time to com-
ply with the local rule.

After the court has alerted the party to the local
rule pursuant to paragraph (e), the court may
impose a sanction for subsequent noncompliance
either on counsel or the defendant if proceeding
pro se, but may not dismiss the case, or grant or
deny relief because of non-compliance.

Committee Explanatory Reports:

* * * * *

Report explaining the proposed amendments pub-
lished at 30 Pa.B. 2574 (May 27, 2000).

(Editor’s Note: The following shows the amendments to
new Rule 105. See 30 Pa.B. 1477 (March 18, 2000).)

Rule 105. Local Rules.

(A) For the purpose of this rule, the term “local rule”
shall include every rule, regulation, directive, policy,
custom, usage, form or order of general application,
however labeled or promulgated, [ which is ] adopted or
enforced by a court of common pleas to govern criminal
practice and procedure, which requires a party or
party’s attorney to do or refrain from doing some-
thing.

* * * * *
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(C) [ To be effective and enforceable. ] A local rule
shall not become effective and enforceable until the
adopting court has fully complied with all the
following requirements:

* * * * *

(E) No case shall be dismissed nor request for
relief granted or denied because of failure to com-
ply with a local rule. In any case of nhoncompliance
with a local rule, the court shall alert the party to
the specific provision at issue and provide a rea-
sonable time for the attorney to comply with the
local rule.

[BE)]F) *=*=*
Comment

* * * * *

The caption of other words used as a label or designa-
tion shall not determine whether something is or estab-
lishes a local rule; if the definition in paragraph (A) of
this rule is satisfied the matter is a local rule regardless
of what it may be called. The provisions of this rule are
also intended to apply to any amendments to a “local
rule.” Nothing in this rule is intended to apply to
case-specific orders.

* * * * *

Paragraph (C) was amended in 2000 to emphasize
that the adopting authority must comply with all
the provisions of paragraph (C) before any local
rule, or any amendments to local rules, will be
effective and enforceable.

[ 1t is contemplated under subparagraph ] Para-
graph (C)(5) requires that a separate consolidated set of
local rules [ shall ] be maintained in the prothonotary’s
or clerk’s office.

* * * * *

The purpose of paragraph (E) is to prevent the
dismissal of cases, or the grant or denial of re-
quested relief, because a party has failed to comply
with a local rule. In addition, paragraph (E) re-
quires that the party be alerted to the local rule,
and be given a reasonable amount of time to com-
ply with the local rule.

After the court has alerted the party to the local
rule pursuant to paragraph (E), the court may
impose a sanction for subsequent noncompliance
either on counsel or the defendant if proceeding
pro se, but may not dismiss the case, or grant or
deny relief because of non-compliance.

Official Note: Rule 6 adopted January 28, 1983, effec-
tive July 1, 1983; amended May 19, 1987, effective July 1,
1987; renumbered Rule 105 and amended March 1, 2000,
effective April 1, 2001; amended , 2000, effec-
tive __, 2000.

Committee Explanatory Reports:

* * * * *

Report explaining the proposed amendments pub-
lished at 30 Pa.B. 2574 (May 27, 2000).

REPORT
Proposed Amendments to Pa.R.Crim.P. 6
LOCAL RULE PROCEDURES
1. Background

In 1983, the Court adopted Pa.R.Crim.P. 6 and
Pa.R.Civ.P. 239 “to facilitate the statewide practice of law
under this Court's general rules, and to promote the
further policy that a general rule of criminal [and civil]
procedure normally preempts the subject covered.” Court’s
adopting Order, 13 Pa.B. 760 (February 19, 1983). The
new rules provided a uniform definition of local rules,
prerequisites to effectiveness and effective dates, proce-
dures for accessibility and distribution, and for the sus-
pension of inconsistent local rules.

Since the 1983 adoption of Rule 6, the Committee has
been monitoring local criminal rules and local practices.
Experience has shown Rule 6 is being honored in the
breach, which hampers rather than promotes the state-
wide practice of law. Some judges continue to implement
local practices and procedures that do not comply with
Rule 6 by calling them something other than a local rule,
even though they are local rules within the definition of
Rule 6. Often “local rules” are not published or made
available to the members of the bar, and as sanctions for
non-compliance, some local rules provide for the dismissal
of the case. In many cases, these local practices and
procedures conflict with the statewide rules.

Over the years, the Committee has attempted to work
with the judicial districts on problem local rules, and has
been successful in resolving many of the conflicts. How-
ever, there continues to be frustration for the Committee,
as well as counsel, because we are not aware of many
local rules since the rules are not published or publically
available as required in Rule 6. In addition, the Supreme
Court’'s Judicial Council has undertaken a statewide
study of local rules and the problems encountered by
practitioners.

In view of the Judicial Council’s study, and recognizing
the Committee has not been completely successful in
resolving the problems with local rules, we agreed that as
a first step, Rule 6 should be amended to make the
definition of “local rule” clearer and the requirements for
the effectiveness and enforceability of local rules more
emphatic, and to address limitations on the sanctions for
non-compliance with local rules. The proposed amend-
ments are discussed below.

I1. Discussion
A. Definition of “Local Rule”

One of the major problems uncovered as we researched
the issue of local rules is that some president judges issue
orders that are intended to govern local practice and
procedure, but do not call them local rules and do not
comply with Rule 6. Bypassing the Rule 6 requirements
impedes the statewide practice of law and violates the
spirit, if not the letter, of Rule 6. With this in mind, the
Committee is proposing an amendment of the definition
of “local rule” that will emphasize that the label or
designation is not determinative, but rather it is the
content, purpose, and effect that control. Paragraph (A)
would be amended by the addition of the phrase “which
requires a party or party's attorney to do or refrain from
doing something.” This strengthens the definition by
making it clear that any locally mandated practice or
procedure requiring some action or inaction is indeed a
local rule.
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B. Prerequisites to Effectiveness

The Committee agreed another step in clarifying the
rule would be to underscore the requirements that must
be followed before a local rule will be effective and
enforceable. To accomplish this, the introductory phrase
for paragraph (C) would be reworded to place emphasis
on the fact that, unless the requirements of Rule 6 are
followed, the local rule is not effective nor enforceable.
Accordingly, we are proposing the introductory phrase be
changed to state:

A local rule shall not become effective and enforceable
until the adopting court has fully complied with all
the following requirements:

C. Sanctions

When Rule 6 was recommended to the Court in 1982,
the Committee had not included a provision similar to the
one included in Civil Rule 239 prohibiting the dismissal
of an action for violation of a local rule. The Committee
reasoned that “in practice such dismissals rarely occur, if
at all in criminal cases,” and therefore such a provision
was unnecessary. See Committee explanatory Report, 13
Pa.B. 761 (February 19, 1983). Experience with local
rules has demonstrated the opposite to be true: cases are
dismissed, or requests for relief are granted or denied,
when a party fails to comply with a local rule; and this is
a major concern among practitioners.

Recognizing one of the major problems contributing to
non-compliance is that many local rules are not pub-
lished, and are not easily accessible, the Committee
concluded that it was inappropriate to dismiss cases in
these circumstances. Considering how best to resolve the
problem of lack of notice and address sanctions, the
Committee agreed to propose (1) the prohibition of the
dismissal of a case and the grant or denial of a request
for relief because of failure to comply with a local rule,
and (2) placing with the court the responsibility for
alerting a non-complying party to the specific provision of
the local rule. The court also would be required to provide
the party with a reasonable amount of time to comply.
These provisions would be new paragraph (E).

Although agreeing with the proposal, some members
expressed concern that the “sanction” limitation in new
paragraph (E) might be construed as limiting a judge's
options when a party in a particular case refuses to
comply with procedural orders that apply only to that
case. For clarification purposes, the Committee agreed to
add a provision to the Comment pointing out the distinc-
tion between local rules of general application and orders
or directives regulating the procedures in a particular
case, i.e., “case-specific” orders.

Finally, the Committee agreed to add as the last
paragraph of the Comment a provision explaining how to
proceed when an attorney fails to comply even after being
alerted to the local rule and given time to comply—the
attorney should be sanctioned rather than the case being
dismissed or the relief granted or denied. The Comment
explains that when the party continues to ignore the local
rule, the only appropriate sanctions would be against the
attorney who is not complying, or the non-complying
defendant if proceeding pro se.

[Pa.B. Doc. No. 00-874. Filed for public inspection May 26, 2000, 9:00 a.m.]

[234 PA. CODE CHS. 9 AND 1500]

Proposed Amendment to Rule 1509; Procedures
for Petitions in Death Penalty Cases; Stays of
Execution of Sentence; Hearing; Disposition

Introduction

The Criminal Procedural Rules Committee is planning
to recommend that the Supreme Court of Pennsylvania
amend Pa.R.Crim.P. 1509. The proposed amendments
permit the judge to grant a 30-day extension of the
dispositional time limits. When a judge fails to dispose of
the petition within the time limits, the amendments
provide a mechanism for notifying the judge that the time
limits have expired and, absent action by the judge, for
notifying the Supreme Court of the judge’s failure to act.
This proposal has not been submitted for review by the
Supreme Court of Pennsylvania.

The following explanatory Supplemental Report high-
lights the Committee’s considerations in formulating this
proposal. Please note that the Committee’s Reports and
Supplemental Reports should not be confused with the
official Committee Comments to the rules. Also note that
the Supreme Court does not adopt the Committee’s
Comments or the contents of the explanatory Reports or
Supplemental Reports.

The text of the proposed amendments to Rule 1509
precedes the Supplemental Report. Additions are shown
in bold and are underlined, and deletions are in bold and
brackets.

We request that interested persons submit suggestions,
comments, or objections concerning this proposal to the
Committee through counsel Anne T. Panfil, Chief Staff
Counsel, Supreme Court of Pennsylvania, Criminal Proce-
dural Rules Committee, P. O. Box 1325, Doylestown, PA
18901 no later than Monday, June 5, 2000.

By the Criminal Procedural Rules Committee

J. MICHAEL EAKIN,
Chair

Annex A
TITLE 234. RULES OF CRIMINAL PROCEDURE

CHAPTER 1500. POST-CONVICTION COLLATERAL
PROCEEDINGS

Rule 1509. Procedures for Petitions in Death Pen-
alty Cases: Stays of Execution of Sentence; Hear-
ing; Disposition.*

* * * * *

(B) Hearing; Disposition

(1) No more than 20 days after the Commonwealth
files an answer pursuant to Rule 1506(E)(1) or (E)(2),% or
if no answer is filed as permitted in Rule 1506(E)(2),
within 20 days after the expiration of the time for
answering, the judge shall review the petition, the Com-
monwealth’s answer, if any, and other matters of record
relating to the defendant’s claim(s), and shall determine
whether an evidentiary hearing is required.

[(©)] (2 If the judge is satisfied from this review
that there are no genuine issues concerning any material
fact, [that] the defendant is not entitled to post-

1 Rule 1509 will become Rule 909 as part of the reorganization and renumbering of
the rules adopted March 1, 2000, effective April 1, 2001.

2 Rule 1506 will become Rule 906 as part of the reorganization and renumbering of
the rules adopted March 1, 2000, effective April 1,2001.
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conviction collateral relief, and [ that] no legitimate
purpose would be served by any further proceedings,

[D]@ *~*~*

[ @] (b) The defendant may respond to the proposed
dismissal [ by filing a request for oral argument ]
within 20 days of the date of the notice.

[ 3)] (c) No later than 90 days from the date of the
notice, or from the date of the [oral argument, if
granted ], defendant’s response, the judge shall:

[ (@) ] (i) dismiss the petition [, ] and issue an order
to that effect [ , and advise the defendant by certified
mail, return receipt requested, of the right to ap-
peal from the final order disposing of the petition
and of the time within which the appeal must be
taken ];

[ (b) ] (ii) grant the defendant leave to file an amended
petition; [ and/ ] or

[©] Gii) » **

[ (D) ] (3) If the judge determines that an evidentiary
hearing is required, the judge shall enter an order setting
a date certain for the hearing, which shall not be
scheduled for fewer than 10 days or more than 45 days
from the date of the order. The judge may, for good cause
shown, grant leave to continue the hearing. No more than
90 days after the conclusion of the evidentiary hearing,
the judge shall dispose of the petition.

(4) When the 90-day time periods in paragraphs
(B)(2)(c) and (B)(3) must be delayed, the judge, for
good cause shown, may enter an order extending
the period for not longer than 30 days.

(5) If the judge does not act within the 90 days
mandated by paragraphs (B)(2)(c) and (B)(3), or
within the 30 day-extension permitted by para-
graph (B)(4), the clerk of courts shall send a notice
to the judge that the time period for disposing of
the petition has expired. The clerk shall enter the
date and time of the notice on the docket, and shall
send a copy of the notice to the attorney for the
Commonwealth, the defendant, and defense coun-
sel, if any.

(6) If the judge does not dispose of the defen-
dant’s petition within 30 days of the clerk of courts’
notice, the clerk immediately shall send a notice of
the judge’s non-compliance to the Supreme Court.
The clerk shall enter the date and time of the
notice on the docket, and shall send a copy of the
notice to the attorney for the Commonwealth, the
defendant, and defense counsel, if any.

(7) When the petition for post-conviction collat-
eral relief is dismissed by order of the court,

(a) the clerk immediately shall furnish a copy of
the order by mail or personal delivery to the
Prothonotary of the Supreme Court, the attorney
for the Commonwealth, the defendant, and defense
counsel, if any.

(b) The order shall advise the defendant of the
right to appeal from the final order disposing of the
petition, and of the time within which the appeal
must be taken.

[ (E) Failure of the judge to dispose of the peti-
tion within 90 days as required by paragraphs
(©)(3) and (D) may result in the imposition of
sanctions. ]

Official Note: Previous Rule 1509 adopted February
1, 1989, effective July 1, 1989; renumbered Rule 1510
August 11, 1997, effective immediately. Present Rule 1509
adopted August 11, 1997, effective immediately; amended
July 23, 1999, effective September 1, 1999; renumbered
Rule 909 and amended March 1, 2000, effective April 1,

2001; amended |, 2000, effective____
2000.
Comment
* * * * *

[ 1t is intended that once a determination is made
under this rule that an evidentiary hearing is
required, the provisions of Rule 1508(c), (d), and (e)
apply. ]

Paragraph (B)(3) permits the judge to continue
the hearing when there is good cause, such as when
the judge determines that briefing and argument
are necessary on any of the issues, or when there is

a problem with securing the defendant's appear-
ance.

It is intended that once a determination is made
under paragraph (B)(3) of this rule that an
evidentiary hearing is required, the provisions of
Rule 1508(C), (D), and (E) apply.®

Paragraph (B)(4) was added in 2000 to permit the
judge to enter an order for one 30-day extension of
the 90-day time limit within which the judge must
act pursuant to paragraphs (B)(2)(c) and (B)(3) of
this rule. When the judge extends the time, the
judge promptly must notify the clerk of courts of
the extension order.

Paragraph (B)(5) addresses the situation in which
the judge does not comply with the rule’s time
limits. The clerk of courts is required to give the
judge notice that the 90-day time period has ex-
pired. Further non-compliance requires the clerk to
bring the case to the attention of the Supreme
Court, which is responsible for the administration
of the unified judicial system.

It is expected, if there are extenuating circum-
stances why the judge cannot act within the time
limits of the rule, the judge will provide a written
explanation to the Supreme Court.

Paragraph (B)(7) requires the clerk to immedi-
ately notify the Prothonotary of the Supreme
Court, the attorney for the Commonwealth, the
defendant, and defense counsel, if any, that the
petition has been denied. This notice is intended to
protect the defendant’s right to appeal.

The clerk of courts must comply with the notice
and docketing requirements of Rule 9025* with
regard to any orders entered pursuant to this rule.

Committee Explanatory Reports:

* * * * *

Report explaining the proposed amendments con-
cerning extensions of time and sanctions published

3 Rule 1508 will become Rule 908 as part of the reorganization and renumbering of
the rules adopted March 1, 2000, effective April 1, 2001.

4 Rule 9025 will become Rule 114 as part of the reorganization and renumbering of
the rules adopted March 1, 2000, effective April 1, 2001.
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at 29 Pa.B. 6462 (December 25, 1999). Supplemental
Report published at 30 Pa.B. 2578 (May 26, 2000).

(Editor's Note: The following shows amendments to
new Rule 909. See 30 PaB. 1477 (March 18, 2000).)

Rule 909. Procedures for Petitions in Death Penalty
Cases; Stays of Execution of Sentences; Hearing
Disposition.

* * * * *

(B) Hearing; Disposition

(1) No more than 20 days after the Commonwealth
files an answer pursuant to Rule 906(E)(1) or (E)(2), or if
no answer is filed as permitted in Rule 906(E)(2), within
20 days after the expiration of the time for answering, the
judge shall review the petition, the Commonwealth’s
answer, if any, and other matters of record relating to the
defendant’s claim(s), and shall determine whether an
evidentiary hearing is required.

[(©)] (@ If the judge is satisfied from this review
that there are no genuine issues concerning any material
fact, [that] the defendant is not entitled to post-
conviction collateral relief, and [that] no legitimate
purpose would be served by any further proceedings,

[D]@ **~*

[ @] (b) The defendant may respond to the proposed
dismissal [ by filing a request for oral argument ]
within 20 days of the date of the notice.

[ 3)] (c) No later than 90 days from the date of the
notice, or from the date of the [oral argument, if
granted ] defendant’s response, the judge shall:

[ (@] (i) dismiss the petition [, ] and issue an order
to that effect [ , and advise the defendant by certified
mail, return receipt requested, of the right to ap-
peal from the final order disposing of the petition
and of the time within which the appeal must be
taken J;

[ ()] (ii) grant the defendant leave to file an
amended petition; [ and/or ]

[©] Gii) » > *

[ (D)] (3) If the judge determines that an evidentiary
hearing is required, the judge shall enter an order setting
a date certain for the hearing, which shall not be
scheduled for fewer than 10 days or more than 45 days
from the date of the order. The Judge may, for good cause
shown, grant leave to continue the hearing. No more than
90 days after the conclusion of the evidentiary hearing,
the judge shall dispose of the petition.

(4) When the 90-day time periods in paragraphs
(B)(2)(c) and (B)(3) must be delayed, the judge, for
good cause shown, may enter an order extending
the period for not longer than 30 days.

(5) If the judge does not act within the 90 days
mandated by paragraphs (B)(2)(c) and (B)(3), or
within the 30 day-extension permitted by para-
graph (B)(4), the clerk of courts shall send a notice
to the judge that the time period for disposing of
the petition has expired. The clerk shall enter the
date and time of the notice on the docket, and shall
send a copy of the notice to the attorney for the
Commonwealth, the defendant, and defense coun-
sel, if any.

(6) If the judge does not dispose of the defen-
dant’s petition within 30 days of the clerk of courts’
notice, the clerk immediately shall send a notice of
the judge’s non-compliance to the Supreme Court.
The clerk shall enter the date and time of the
notice on the docket, and shall send a copy of the
notice to the attorney for the Commonwealth, the
defendant, and defense counsel, if any.

(7) When the petition for post-conviction collat-
eral relief is dismissed by order of the court,

(a) the clerk immediately shall furnish a copy of
the order by mail or personal delivery to the
Prothonotary of the Supreme Court, the attorney
for the Commonwealth, the defendant, and defense
counsel, if any.

(b) The order shall advise the defendant of the
right to appeal from the final order disposing of the
petition, and of the time within which the appeal
must be taken.

[ (E) Failure of the judge to dispose of the peti-
tion within 90 days as required by paragraphs
(©)(3) and (D) may result in the imposition of
sanctions. ]

Official Note: Previous Rule 1509 adopted February 1,
1989, effective July 1, 1989; renumbered Rule 910 August
11, 1997, effective immediately. Present Rule 1509
adopted August 11, 1997, effective immediately; amended
July 23, 1999, effective September 1, 1999; renumbered
Rule 909 and amended March 1, 2000, effective April 1,

2001; amended ________, 2000, effective
2000.
Comment
* * * * *

[ 1t is intended that once a determination is made
under this rule that an evidentiary hearing is
required, the provisions of Rule 1508(c), (d), and (e)

apply. ]

Paragraph (B)(3) permits the judge to continue
the hearing when there is good cause, such as when
the judge determines that briefing and argument
are necessary on any of the issues, or when there is
a problem with securing the defendant’s appear-
ance.

It is intended that once a determination is made
under paragraph (B)(3) of this rule that an
evidentiary hearing required, the provisions of
Rule 908(C), (D), and (E) apply.

Paragraph (B)(4) was added in 2000 to permit the
judge to enter an order for one 30-day extension of
the 90-day time limit within which the judge must
act pursuant to paragraphs (B)(2)(c) and (B)(3) of
this rule. When the judge extends the time, the
judge promptly must notify the clerk of courts of
the extension order.

Paragraph (B)(5) addresses the situation in which
the judge does not comply with the rule’s time
limits. The clerk of courts is required to give the
judge notice that the 90-day time period has ex-
pired. Further non-compliance requires the clerk to
bring the case to the attention of the Supreme
Court, which is responsible for the administration
of the unified judicial system.
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It is expected, if there are extenuating circum-
stances why the judge cannot act within the time
limits of the rule, the judge will provide a written
explanation to the Supreme Court.

Paragraph (B)(7) requires the clerk to immedi-
ately notify the Prothonotary of the Supreme
Court, the attorney for the Commonwealth, the
defendant, and defense counsel, if any, that the
petition has been denied. This notice is intended to
protect the defendant’s right to appeal.

The clerk of courts must comply with the notice
and docketing requirements of Rule 114 with re-
gard to any orders entered pursuant to this rule.

Committee Explanatory Reports:

* * * * *

Report explaining the proposed amendments con-
cerning extensions of time and sanctions published
at 29 Pa.B. 6462 (December 25, 1999). Supplemental
Report published at 30 Pa.B. 2578 (May 26, 2000).

SUPPLEMENTAL REPORT
Proposed Amendments to Pa.R.Crim.P. 1509

POST-CONVICTION COLLATERAL RELIEF
PETITION—DEATH PENALTY CASES
DISPOSITION: TIME LIMITS; EXTENSIONS;
SANCTIONS

I. Background

On December 25, 1999, the Committee published for
comment a proposal for changes that (1) would have
added to Rules 1507 and 1508 a 90-day time limit for
disposition of petitions for post-conviction collateral relief
in noncapital cases comparable to the time limits in Rule
1509 in capital cases, and (2) in both capital and
noncapital cases, would have permitted the judge to grant
a 30-day extension of the time limits and, when a judge
fails to dispose of the petition within the time limits,
provided the petition be deemed denied. The proposed
deemed denied procedures were similar to the Rule 1410
(Post-Sentence Procedures; Appeal) deemed denied proce-
dure, and were intended to insure the judge acted within
the time limits set by the rules.

The Committee received a number of publication re-
sponses expressing concerns about the deemed denied
portion of the proposal as it applied in death penalty
cases. In view of these comments, the Committee agreed
to take another look at the issue in the death penalty
context. As a result of this reexamination, the Committee
is proposing another approach to the problem of delays in
the disposition of petitions for post-conviction collateral
relief in death genalty cases, as explained in this Supple-
mental Report.

I1. Discussion

The Committee is proposing as an alternative to the
deemed denied provision a procedure whereby the clerk of
courts will notify the judge when the 90-day time limit for
disposition of the petition, or the 30-day extension, if any,
has expired. This notice will start another 30-day clock
running. If the judge does not dispose of the petition
within this 30-day grace period, the clerk will be required
to notify the Supreme Court.® This procedure provides the
judge with a “friendly” reminder in case the time just
slipped by, and an opportunity to dispose of the petition
before more severe consequences occur. In those few cases

5 All the other proposed changes to Rule 1509 explained at 29 Pa.B. 6466 (December
25, 1999) remain the same, and are not re-discussed in this Supplemental Report.

in which a judge fails to comply within the time limits
after notice, the procedure gets the case squarely before
the governing authority charged with supervising judges
and the unified judicial system—the Supreme Court. The
Committee thinks this proposed procedure will work well
to move cases along without the dire consequences of an
automatic deemed denied provision.”

The Committee agreed the clerk of courts should be
responsible for the notification since this is an issue of
tracking cases, and it is reasonable for the clerk to
remind the judge of the dead lines imposed by the
Supreme Court. Furthermore, the clerk of courts is a
judicial officer and already has similar responsibilities in
the context of Rule 1410 with regard to tracking the time
limits for post-sentence motions and issuing the orders.
The members also noted that there are not that many
death penalty cases, so adding this responsibility to the
duties of the clerk of courts would not create an onerous
burden, particularly outside Philadelphia.

The changes to implement the notice procedure would
appear as new paragraphs (B)(5) and (6). Paragraph (5)
would require the clerk of courts to send a notice to the
judge, enter the date and time of the notice on the docket,
and send a copy of the notice to the attorney for the
Commonwealth, the defendant, and defense counsel, if
any. Paragraph (6) would require the clerk to send a
notice to the Supreme Court if the judge does not dispose
of the petition within a 30-day grace period after the
clerks’ notice, and similarly requires entry of the date and
time of the notice on the docket, and copies of the notice
to the parties. The Comment suggests in those cases in
which the judge has a justification for the non-
compliance, it would be prudent for the judge to provide
the Court with a written explanation for the delay.

During the Committee’s discussions of the time limits
and the notice procedures, we noted that the addition of
the time limits has generated questions about whether a
PCRA hearing may be continued to allow, for example, for
briefing and argument on certain points or for time to
have a defendant returned from a state prison facility,
and what effect these “delays” would have on the time
limits. The Committee agreed that the hearing could be
continued without impacting on the time limits. Accord-
ingly, as part of this proposal, we are adding a Comment
provision explaining the judge may continue a hearing
and the 90-day time limit would not start to run until
after the hearing is concluded.

[Pa.B. Doc. No. 00-875. Filed for public inspection May 26, 2000, 9:00 a.m.]

8 The Committee considered, but rejected, placing the notice requirements with the
Commonwealth. We agreed that this notice procedure was one of judicial administra-
tion, a function that should not be place on the attorney for the Commonwealth. In
addition, there was some concern that the mere filing of a “failure to act” petition could
result in some judges reacting negatively and taking action adverse to the Common-
wealth.

7 The Committee has limited this proposal to death penalty cases, and has tabled the
deemed denied proposal as to all other PCRA cases until we see how the notice
provisions in death penalty cases work in practice. If the proposed procedure
accomplishes the goal of moving these cases along and reduces judicial delay in
disposition of the petitions, the Committee may consider proposing this procedure for
all PCRA cases. In the interim, as an aid to the Committee in monitoring the delays in
disposition of PCRA petitions, arrangements are being made through the acting State
Court Administrator and Chief Justice for the Administrative Office of Pennsylvania
Courts to conduct a statewide survey concerning the amount of time that lapses
between the filing of the PCRA petition and the hearing on the petition. (The
post-hearing delay already is reported by judges on the judges R.J.A. 703 reports.)
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Title 252—ALLEGHENY
COUNTY RULES

ALLEGHENY COUNTY

Rules of Court of Common Pleas; No. RD-1 of
2000 Rules Docket

Order of Court

And Now, to-wit, this 18th day of April, 2000, pursuant
to action of the Board of Judges, the within local Rule 440
affecting the Civil Division of the Court of Common Pleas
is adopted, effective thirty (30) days after publication in
the Pennsylvania Bulletin.

By the Court

ROBERT A. KELLY,
President Judge

Local Rule 440
Certificate of Service

(1) Copies of all legal papers other than original pro-
cess that are required to be served on each party to the
action pursuant to Pa.R.C.P. No. 440, shall include a
Certificate of Service, which sets forth the date and
manner of service.

(2) The Certificate of Service shall set forth the name
of an attorney of record for each of the parties that is
represented by counsel and the address at which service
was made.

Note

The mere statement “Service upon all counsel of record”
is not acceptable.

(3) If any parties are not represented by counsel, the
Certificate of Service shall identify the party as being
unrepresented by using a “pro se” designation and shall
set forth the address at which service was made.

(4) The address listed in the Certificate of Service may
be an e-mail address or telephone number used for a
facsimile transmission where service was made in this
fashion provided that such service is authorized under
the Pennsylvania Rules of Civil Procedure.

[Pa.B. Doc. No. 00-876. Filed for public inspection May 26, 2000, 9:00 a.m.]

ALLEGHENY COUNTY

Rules of Court of Common Pleas; No. RD-2 of
2000 Rules Docket

Order of Court

And Now, to-wit, this 18th day of April, 2000, pursuant
to action of the Board of Judges, the within local Rule
205.4 affecting the Civil Division of the Court of Common
Pleas is adopted, effective thirty (30) days after publica-
tion in the Pennsylvania Bulletin.

By the Court

ROBERT A. KELLY,
President Judge

Local Rule 205.4

(a) Except as otherwise provided by subsection (b) of
this rule, parties may file legal papers, including original
process, with the Prothonotary by means of electronic
filing in any civil action or proceeding at law or in equity
brought in or appealed to the court, including any action
pursuant to the Eminent Domain Code of 1964 or the
Municipal Claims Act of 1923. Parties may also file with
the Prothonotary by means of electronic filing the follow-
ing matters:

Reports

Annual Audit

Bond of Tax Collector
Cemetery Report
Oath of Office

Tax Collector Report

Liens/Scire Facias

Commercial Broker Lien
Commonwealth Tax Lien
Condominium Lien

Declaration of Covenant Lien
Environmental Resources Lien
Federal Judgment Lien

Foreign State Tax Lien
Mechanic’s Lien

Municipal Lien

No Lien Agreement

Pension Benefit Lien

Planned Community Lien

Scire Facias sur Municipal Lien
Scire Facias sur Tax Lien
Unemployment Compensation Lien

Foreign Judgment/Execution

Foreign Execution
Foreign Judgment
Assurance of Voluntary Compliance

Note

A “legal paper” within the meaning of the first sentence
of subsection (a) means a pleading or other paper filed in
any civil action or proceeding at law or in equity.

(b) The following legal papers may not be filed with the
Prothonotary by means of electronic filing:

(1) Legal papers relating to any action governed by
Pa.R.C.P. Nos. 1901—1920.92 and any legal papers filed
pursuant to Pa.R.C.P. Nos. 1930.1—1940.8.

Note

Subsection (b)(1) excludes Domestic Relations Matters.
Local Rules governing the filing of legal papers by means
of electronic filing in Domestic Relations Matters will be
included in separate Allegheny County Local Rules relat-
ing to Domestic Relations Matters.

(2) A notice of appeal from an award of a board of
arbitrators or a notice of appeal or other legal paper, the
filing of which is prescribed by the Rules of Civil Proce-
dure Governing Actions and Proceedings before District
Justices.

Note

The legal papers described in this subsection (b)(2)
cannot be filed through electronic filing. See Pa.R.C.P. No.
205.4(a)(2).

(3) Any legal papers relating to the revival and the
enforcement of judgments other than legal papers filed
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pursuant to Pa.R.C.P. Nos. 3031, 3117, 3118, 3119, 3142,
3143(d), (f), (g) and (h), 3144, 3145, 3146, and 3149.

Note

The legal papers described in subsection (b)(3) are
excluded from electronic filing because of the Sheriff's
involvement with these matters.

(4) Any original process other than (i) original process
filed to commence an action or (ii) original process that
will not be served by a Sheriff.

Note

It is feasible for the Prothonotary to collect the fees and
costs for service by the Sheriff only for original process
filed to commence the lawsuit. Subsection (b)(4) excludes
from electronic filing original process that will be served
by the Sheriff and which does not commence the action,
including a reissued writ of summons, a reinstated com-
plaint, a writ to join an additional defendant, and a
complaint joining an additional defendant.

There are instances in which original process is not
required to be served by a Sheriff, including original
process filed in actions described in Pa.R.C.P. No. 400(b),
original process that will be served outside the Common-
wealth, and original process that will be served pursuant
to an Acceptance of Service. Any original process may be
filed electronically if the party filing the original process
instructs the Prothonotary that the original process shall
not be delivered electronically to the Sheriff by the
Prothonotary. Under local practice, the Prothonotary does
not deliver to the Sheriff original process commenced with
a paper filing.

(5) In General Docket cases, (i) preliminary objections,
(i) motions for judgment on the pleadings, or (iii) motions
for summary judgment.

Note

The matters described in subsection (b)(5) are excluded
from electronic filing because at this time it is not
feasible to alter the existing procedure under which these
matters are presented to a motions clerk or an argument
clerk before being filed in the Office of the Prothonotary.

(6) In compulsory arbitration cases, (i) preliminary
objections, (ii) petitions, or (iii) motions.

Note

The matters described in subsection (b)(6) are excluded
from electronic filing because of the practice of furnishing
an argument date to the party filing the matter at the
time of the filing.

(7) The following matters:

Health Department Judgments
Housing Court Judgments
Confession of Judgments

ACBA Fee Dispute Judgments
Judgment Rolls

Orphan’s Court Judgments
PHEAA Judgments
Pennsylvania Agency Judgments
Workers’ Compensation Judgments
District Justice Transcripts
Exemplification of Records
Amicable Ejectments

Petition for Name Change

Note

At this time, it is not feasible for the Prothonotary to
receive through electronic filing the matters described in
subsection (b)(7).

(c) The filing party shall maintain the original hard
copy of any legal paper that is electronically filed.

(d) The Prothonotary shall provide electronic access at
all times. The time and date of the filing and receipt shall
be that registered by the Prothonotary’s computer system.

(e) The website address of the Prothonotary is as
follows: www.PROTHONOTARY.COUNTY.ALLEGHENY.
PA.US.

(f) Access to the website shall be available to an
attorney by use of the attorney’s Supreme Court identifi-
cation number issued by the Court Administrator of
Pennsylvania. Access is also available to any other user
by the user selecting any numbers or letters that the user
wishes to use as an identification number.

(g) The Prothonotary shall maintain an electronic and
a hard copy file for the legal papers described in the first
sentence of section (a). The Prothonotary is not required
to maintain a hard copy file for the legal papers described
in the second sentence of section (a).

Note

In the future, it may be feasible to eliminate the
requirement that the Prothonotary maintain a hard copy
file for every civil action or proceeding at law or in equity.

(h) The procedures for payment of the fees and costs
of the Prothonotary and the fees and costs for service by
the Sheriff shall be set forth on the Prothonotary’s
website.

(i) The Prothonotary shall provide a filing status mes-
sage to the filing party setting forth the date of and time
of acceptance of the filing or the fact that the filing has
not been accepted. A legal paper is not considered filed if
the Prothonotary responds to the filing by notifying the
filing party that the filing party has not (i) maintained
sufficient funds to pay the fees and costs described in
subsection (h) or (ii) authorized payment by credit or
debit card of these fees and costs.

Note

A filing party accepts the risk that a document filed by
means of electronic filing may not be properly or timely
filed with the Prothonotary. See Pa.R.C.P. No. 205.4(e)(2).
One of the risks is that the Prothonotary—either, cor-
rectly or incorrectly—determines that the filing party has
not met its obligation for payment of the necessary fees
and costs.

(i) Electronic filing, as authorized by this Local Rule,
also may be effected through the website of THE EX-
TENDED COURTHOUSE, INC. (a not-for-profit corpora-
tion), the address of which is www.techi.org. Electronic
service of legal papers other than original process may be
made through this website.

(k) This rule shall be rescinded on December 31, 2001
unless Pa.R.C.P. No. 205.4(h) is modified or rescinded.

Note

Pa.R.C.P. No. 205.4(h) provides that this rule shall be
rescinded on December 31, 2001.
[Pa.B. Doc. No. 00-877. Filed for public inspection May 26, 2000, 9:00 a.m.]
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Title 255—LOCAL COURT
RULES

DAUPHIN COUNTY
Promulgation of Local Rules; No. 1689 S 1989

Order

And Now, this 2nd day of May, 2000, Dauphin County
Local Rule of Civil Procedure 205.1 is amended as follows:

Rule 205.1. Filing Legal Papers; Removing Papers.

(@) All papers filed in the Office of the Prothonotary
shall bear the name of the attorney or party filing them,
and the address at which service can be made. In all
cases where a judge has been assigned to the
matter in dispute, a courtesy copy of all pleadings,
briefs or memoranda filed with the Prothonotary
shall also be filed with the chambers of the as-
signed judge. The size and other physical characteristics
of all papers or other documents filed shall conform to
standards set and established by the Pennsylvania Rules
of Appellate Procedure for papers or other documents
filed in an appellate court.

* * * * *

It is also ordered that Dauphin County Rule of Crimi-
nal Procedure 9022 be promulgated as follows:

Rule 9022. Filing.

All papers filed with the Clerk of Courts shall
bear the name of the attorney or party filing them,
and the address at which service can be made. In
all cases where a judge has been assigned to the
matter in dispute, a courtesy copy of all pleadings,
briefs or memoranda filed with the Clerk of Courts
shall also be filed with the chambers of the as-
signed judge. The size and other physical charac-
teristics of all papers or other documents filed shall
conform to standards set and established by the
Pennsylvania Rules of Appellate Procedure for pa-
pers or other documents filed in an appellate court.

These amendments shall be effective 30 days after
publication in the Pennsylvania Bulletin.

By the Court

JOSEPH H. KLEINFELTER,
President Judge

[Pa.B. Doc. No. 00-878. Filed for public inspection May 26, 2000, 9:00 a.m.]

DAUPHIN COUNTY
Promulgation of Local Rules; No. 1689 S 1989

Order

And Now, this 4th day of May, 2000, Dauphin County
Local Rule of Civil Procedure 211 is amended as follows:

Rule 211. Argument Court.
C. LISTING AND BRIEFING CASES
(1) Moving party

(@ Within [20] 30 days of the filing of any matter,
the moving party shall file one original and three copies
of a supporting brief together with affidavits, depositions,
transcripts, or other supporting documents.

(b) The moving party shall serve copies of its brief on
all opposing parties together with a notice to file a
responsive brief within [ 20 ] 30 days of service.

(c) Upon the failure of the moving party to timely file
and serve its brief, the court may sua sponte, or upon
petition of the opposing party, order the matter with-
drawn with prejudice.

(2) Opposition party

(@) Any party in opposition to the matter shall file one
original and three copies of its responsive brief within
[ 20 ] 30 days of service of the moving party.

(b) If an opposition party fails to file and serve its brief
within the time period required, the court may consider
such failure to be a waiver of opposition and shall sua
sponte, or upon petition of the moving party, either 1)
grant the relief requested, so long as such action does not
result in dismissal of the case; or 2) exclude the opposi-
tion party from oral argument.

Comment to Amendment

This amendment reflects the Court’s decision to amend
its argument court briefing schedule to parallel the
summary judgment motion response schedule set forth in
Pa.R.C.P. 1035.3. While this Court does not view the prior
deadlines as inconsistent under Pa.R.C.P. 239(b), it ac-
knowledges that ease of function will occur with such
amendment. The attendant delay of up to 10 days per
side amounts to less than three weeks, a short period in
the timespan of the average suit.

These amendments shall govern all matters submitted
as of and including the August 17, 2000, argument court.

By the Court
JOSEPH H. KLEINFELTER,
President Judge

[Pa.B. Doc. No. 00-879. Filed for public inspection May 26, 2000, 9:00 a.m.]

DISCIPLINARY BOARD OF
THE SUPREME COURT

Notice of Suspension

Notice is hereby given that Mark D. Caswell, having
been suspended from the practice of law in the State of
New Jersey for a period of six months by Order of the
Supreme Court of New Jersey dated March 23, 1999, the
Supreme Court of Pennsylvania issued an Order dated
May 9, 2000, that Mark D. Caswell is suspended from the
practice of law in this Commonwealth for a period of six
months. In accordance with the Rule 217(f), Pa.R.D.E.,
since this formerly admitted attorney resides outside the
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Commonwealth of Pennsylvania, this notice is published
in the Pennsylvania Bulletin.

ELAINE M. BIXLER,
Executive Director & Secretary
The Disciplinary Board of the
Supreme Court of Pennsylvania
[Pa.B. Doc. No. 00-880. Filed for public inspection May 26, 2000, 9:00 a.m.]

SUPREME COURT

Exhaustion of State Remedies in Criminal and
Post-Conviction Relief Cases; No. 218; Judicial
Administration Docket No. 1

Order
Per Curiam:

And Now, this 9th day of May, 2000, we hereby
recognize that the Superior Court of Pennsylvania re-
views criminal as well as civil appeals. Further, review of
a final order of the Superior Court is not a matter of

right, but of sound judicial discretion, and an appeal to
this Court will only be allowed when there are special
and important reasons therefor. Pa.R.A.P. 1114. Further,
we hereby recognize that criminal and post-conviction
relief litigants have petitioned and do routinely petition
this Court for allowance of appeal upon the Superior
Court’s denial of relief in order to exhaust all available
state remedies for purposes of federal habeas corpus
relief.

In recognition of the above, we hereby declare that in
all appeals from criminal convictions or post-conviction
relief matters, a litigant shall not be required to petition
for rehearing or allowance of appeal following an adverse
decision by the Superior Court in order to be deemed to
have exhausted all available state remedies respecting a
claim of error. When a claim has been presented to the
Superior Court, or to the Supreme Court of Pennsylvania,
and relief has been denied in a final order, the litigant
shall be deemed to have exhausted all available state
remedies for purposes of federal habeas corpus relief. This
Order shall be effective immediately.

[Pa.B. Doc. No. 00-881. Filed for public inspection May 26, 2000, 9:00 a.m.]
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RULES AND REGULATIONS

Title 49—PROFESSIONAL
AND VOCATIONAL
STANDARDS

STATE BOARD OF VETERINARY MEDICINE
[49 PA. CODE CH. 31]
Examinations, Licensure, Fees

The State Board of Veterinary Medicine (Board)
amends 8§ 31.3, 31.11, 31.12 and 31.41 to replace the
current uniform National examination for licensure, the
National Board Examination (NBE) and the Clinical
Competency Test (CCT), which will be administered for
the final time on April 11—12, 2000, with the new
uniform National examination; and to delete the require-
ment that applicants for licensure take the Pennsylvania
Veterinary Legal Practice Examination (PVLPE). The
NBE and CCT will be replaced with the North American
Veterinary Licensing Examination (NAVLE), the uniform
examination which will be required of applicants for
licensure in the United States and Canada. The first
administration of the NAVLE will be in late November-
mid December, 2000.

Section 9 of the Veterinary Medicine Practice Act (63
P. S. 8 485.9) (act) authorizes the Board to determine the
license examinations to be required of applicants for
licensure. Section 812.1 of The Administrative Code of
1929 (71 P.S. § 279.3a) and section 9(b)(3) of the act
provide that a National uniform examination may be used
as the licensing examination. Section 5(6) of the act (63
P.S. 8§ 485.5(6)), authorizes the Board to approve the
qualifications of applicants for licensure.

Replacement of NBE and CCT with NAVLE

Public notice of intention to amend the regulations
under sections 201 and 202 of the act of July 31, 1968
(P. L. 769, No. 240) (45 P.S. 8§88 1201 and 1202) (CDL),
has been omitted as authorized under section 204(3) of
the CDL (45 P.S. § 1204(3)), because the Board finds
that these procedures are, under the circumstances, un-
necessary. Public comment is unnecessary because the
NAVLE is replacing the NBE and CCT as the uniform
National licensing examination for veterinarians effective
after the last administration of the NBE and CCT in
April 2000. The NBE, CCT and NAVCLE are adminis-
tered by the National Board Examination Committee for
Veterinary Medicine.

The change in the examination will also effect a change
in the fee for candidates taking the examination in
§ 31.41 (relating to schedule of fees). Section 812.1(b) of
The Administrative Code of 1929 requires that the fee
charged cover the entire cost of the examination. The
current fees of $210 for the NBE and $185 for the CCT, or
$350 if the tests are taken at one sitting, will be replaced
with a single fee for the NAVLE of $325. Applicants will
continue to register for the test directly with the National
Board Examination Committee and pay the fee for the
examination directly to that Committee.

Discontinuance of the PVLPE

Public comment regarding the deletion of the PVLPE is
likewise unnecessary under section 204(3) of the CDL.
Sometime before August 1988, the PVLPE requirement

replaced a requirement that an applicant pass a practical
or oral examination, or both. The requirement was pro-
posed in a rulemaking published in the Pennsylvania
Bulletin, which noted that “The Board has eliminated the
oral examination and proposes to have reciprocal license
applicants sit for its replacement, the Pennsylvania Legal
Practice Exam.” See 18 Pa.B. 3458, 3459 (August 6,
1988). The rule was made final upon publication at 19 Pa.
B. 237 (January 21, 1989).

The PVLPE is a 1-hour examination consisting of 20
multiple choice questions based on the act. The purpose of
the PVLPE is to assure that the applicant for licensure is
somewhat familiar with the act which governs the prac-
tice of veterinary medicine in this Commonwealth. The
exam is given in April and December of each year at the
Commonwealth’s Fort Washington, Pennsylvania exam
site. Under current regulations, an applicant cannot be
issued a permanent license until the applicant has taken
and passed the exam.

Several problems regarding the PVLPE have become
evident. First, as there is only one exam site, applicants
for licensure may have the inconvenience and expense of
driving in excess of 6 hours, plus overnight lodging in the
Philadelphia area, or a 1 day round-trip flight. Second,
depending on when they apply, applicants for licensure
may have to wait up to 10 months between the date of
their application and the date of the exam. The deadline
to apply for the April examination is February 1. A
candidate applying after February 1 would have to take
the December examination.

The requirement is particularly onerous for licensees of
other states who are seeking reciprocity in this Common-
wealth. Under the current regulations, a licensee from
another state is only entitled to reciprocal licensure if the
licensee has practiced for 5 years immediately preceding
application for licensure in this Commonwealth. These
veterinarians may have to wait up to 10 months to obtain
reciprocal licensure in this Commonwealth because of the
delay in being able to schedule the PVLPE.

If a veterinarian licensed in a sister state wishes to
practice in this Commonwealth pending passage of the
PVLPE, the veterinarian must apply for a temporary
permit. A temporary permit allows the veterinarian to
practice only under the supervision of a current Pennsyl-
vania licensee, even though the veterinarian may have
been practicing independently for years in a sister state.
In addition, if the veterinarian applies for the temporary
permit but fails to submit the application to take the
exam at the same time, per Board regulation, the tempo-
rary permit would automatically expire. The veterinarian
would then have to begin the entire application process
over and wait to take the PVLPE at its next scheduled
administration. The Board has determined that requiring
licensees of Pennsylvania’s sister states to take the
PVLPE does not promote the goals of the act.

The difficulties faced by applicants for licensure by the
PVLPE requirement also burden the citizens of this
Commonwealth, who are deprived the services of other-
wise qualified veterinarians who must wait lengthy peri-
ods before they may practice in this Commonwealth, or
who may be deterred from settling in this Commonwealth
because of the onerous requirement. In contrast, the
detriments which may result from eliminating the exam
requirement are minimal, and may be further minimized
by requiring applicants to verify that they have read the
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act and the Board’s regulations as part of the process of
applying for a Pennsylvania license. The proposed verifi-
cation would ensure that applicants for original and
reciprocal licensure are familiar with law governing the
practice of veterinary medicine in this Commonwealth.

Finally, elimination of the PVLPE will effect a reduc-
tion in the fees paid for Pennsylvania licensure by
eliminating the $87 charge for the examination in
§ 31.41. This section will be amended to reflect the
deleted reference to the PVLPE.

Compliance with Executive Order 1996-1

The Board reviewed this rulemaking and considered its
purpose and likely impact upon the public and the
regulated population under Executive Order 1996-1,
Regulatory Review and Promulgation. The final-omitted
regulations address a compelling public interest as de-
scribed in this Preamble and otherwise complies with
Executive Order 1996-1.

Statuory Authority

These amendments are adopted under section 812.1 of
The Administrative Code of 1929 and section 9 of the act.

Fiscal Impact and Paperwork Requirements

The amendments will have no fiscal impact on the
Commonwealth or its political subdivisions. Candidates
for licensure by examination will be required to take the
current uniform National examination and will be re-
quired to pay the actual costs of the examination.

Regulatory Review

Under section 5.1(c) of the Regulatory Review Act (71
P. S. 8§ 745.5a(c)), on April 7, 2000, the Board submitted a
copy of the rulemaking with proposed rulemaking omitted
to the Independent Regulatory Review Commission
(IRRC) and to the Chairpersons of the House Professional
Licensure Committee and the Senate Consumer Protec-
tion and Professional Licensure Committee. On the same
date, the final-omitted rulemaking was submitted to
Office of the Attorney General for review and approval
under the Commonwealth Attorneys Act (71 P. S. 88 732-
101—732-506).

Under section 5.1(d) of the Regulatory Review Act, the
the final-omitted rulemaking was deemed approved by
the House and Senate Committees on April 27, 2000.
Under section 5.1(e) of the Regulatory Review Act, IRRC
met on May 11, 2000, and approved the final-omitted
rulemaking.

Additional Information

Individuals who desire information are invited to sub-
mit inquires to the Board Administrator, State Board of
Veterinary Medicine, P.O. Box 2649, Harrisburg, PA
17105-2649, (717) 783-7134.

Findings
The Board finds that:

(1) Public notice of intention to amend the regulations
adopted by this order under the procedures specified in
sections 201 and 202 of the CDL has been omitted under
the authority contained in section 204(3) of the CDL. The
Board has, for good cause, found that the procedure
specified in sections 201 and 202 of the CDL, is in this
circumstance, unnecessary, because section 812.1 of The
Administrative Code of 1929 permits the use of National
uniform examinations and the National uniform examina-
tion for veterinary medicine will change after April 2000.
In addition, the Board is authorized to determine
licensure examinations and qualifications for licensure.

(2) Persons affected by the final-omitted rulemaking as
adopted by this order have been given actual notice of the
change in the uniform National examination for veteri-
nary medicine and elimination of the PVLPE by the
National Board Examination Committee, state boards or
colleges of veterinary medicine in advance of final rule-
making under section 204(2) of the CDL.

(3) The amendment of the regulations of the Board in
the manner provided in this order is necessary and
appropriate for the administration of its authorizing
statute.

Order

The Board acting under its authorizing statute, orders
that:

(@) The regulations of the Board, 49 Pa. Code Chapter
31, are amended by amending §§ 31.3, 31.11 31.12 and
31.41 to read as set forth in Annex A.

(b) The Chairperson of the Board shall submit this
order and Annex A to the Office of General Counsel and
the Office of Attorney General for approval as to legality
as required by law.

(¢) The Chairperson of the Board shall certify this
order and Annex A and deposit them with the Legislative
Reference Bureau as required by law.

(d) This order shall become effective immediately upon
publication in the Pennsylvania Bulletin, and shall apply
to examinations administered after April 12, 2000.

BRIAN V. HARPSTER, V.M.D.,
Chairperson

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, see 30 Pa.B. 2688 (May 27, 2000).)

Fiscal Note: 16A-5710. No fiscal impact; (8) recom-
mends adoption.

Annex A

TITLE 49. PROFESSIONAL AND
VOCATIONAL STANDARDS

PART I. DEPARTMENT OF STATE

Subpart A. PROFESSIONAL AND
OCCUPATIONAL AFFAIRS

CHAPTER 31. STATE BOARD OF
VETERINARY MEDICINE

GENERAL PROVISIONS
§ 31.3. Examinations.

(@) The examination required as a prerequisite to
original licensure as a veterinarian is the North American
Veterinary Licensing Examination (NAVLE). The exami-
nation will be given at least annually and at other times
deemed appropriate by the Board, in consultation with
the National Board Examination Committee.

(b) Applications to take the licensing examinations,
together with instructions for applicants, including dead-
lines for filing and paying fees, may be obtained from the
Administrative Office of the Board by writing or telephon-
ing the State Board of Veterinary Medicine, Post Office
Box 2649, Harrisburg, Pennsylvania 17105-2649, (717)
783-1389.

(c) Examination applications and the fee required by
§ 31.41 (relating to schedule of fees) shall be submitted
directly to the professional testing organization desig-
nated by the Board at least 60 days prior to the
examination date.
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LICENSURE
§ 31.11. Application for licensure.

(a) Application forms. Application forms for original or
reciprocal licensure may be obtained from the Administra-
tive Office of the Board by writing or telephoning the
State Board of Veterinary Medicine, Post Office Box 2649,
Harrisburg, Pennsylvania 17105-2649, (717) 783-1389.

(b) Original licensure. As a prerequisite to original
licensure as a veterinarian, an applicant shall submit the
following documentation to the Board:

(1) Evidence of graduation from an approved school or
college of veterinary medicine. The applicant’s official
transcript provided by the degree-granting institution or
a verification of graduation from the degree-granting
institution shall be evidence of graduation from an ap-
proved college of veterinary medicine. A graduate of a
school or college of veterinary medicine outside of the
United States and Canada shall submit certification by
the American Veterinary Medical Association, Educational
Commission for Foreign Veterinary Graduates or another
program which may subsequently be approved by the
American Veterinary Medical Association as proof of
graduation from an approved school or college of veteri-
nary medicine.

(2) North American Veterinary Licensing Examination
(NAVLE) results as furnished through a national exami-
nation grade reporting service. The Board will accept an
applicant’'s grades from the National Board Examination
(NBE) and Clinical Competency Test (CCT) examinations
if taken within the last 5 years as furnished through a
National examination grade reporting service in lieu of
the NAVLE, if the applicant passed these examinations
with a score equivalent to or higher than the passing
score then prevailing in this Commonwealth.

(3) A letter of good standing from the licensure board of
each state where the applicant has held a license to
practice veterinary medicine, reporting the outcome of
disciplinary actions taken against the applicant, if any, in
that state.

(4) A statement from the applicant that the applicant
has not been convicted of a felony under The Controlled
Substance, Drug, Device and Cosmetic Act (35 P.S.
88 780-101—780-144), or convicted of a felony relating to
a controlled substance in a court of law of the United
States or any other state, territory or country unless the
following apply:

(i) At least 10 years have elapsed from the date of
conviction.

(ii) The applicant satisfactorily demonstrates to the
Board that the applicant has made significant progress in
personal rehabilitation since the conviction so that
licensure of the applicant should not be expected to create
a substantial risk of harm to the health and safety of
patients or the public or a substantial risk of further
criminal violations.

(iii) The applicant otherwise satisfies the qualifications
contained in the act.

(c) Reciprocal licensure. An applicant for licensure by
reciprocity who has held a valid license from another
state and has been actively engaged in clinical practice in
that state for 5 years immediately preceding application
for licensure in this Commonwealth, may be granted a
license to practice veterinary medicine in this Common-
wealth after having paid the fee required by § 31.41
(relating to schedule of fees), and submitted the following
documentation to the Board:

(1) An application form under subsection (a).

(2) A verification of clinical practice, completed by the
applicant, describing in detail the applicant's clinical
practice during the immediately preceding 5 years.

(3) A letter from the licensure board of the state
wherein the applicant has been actively engaged in
clinical practice during the immediately preceding 5
years, certifying 5 years of continued licensure in that
state.

(4) Two certificates of recommendation from licensed
veterinarians regarding the applicant’s character and
competence and attesting to the fact that the applicant
has been in active clinical practice during the immedi-
ately preceding 5 years.

(5) A letter of good standing from each board office in
which the applicant has held a license to practice veteri-
nary medicine, reporting the outcome of disciplinary
actions taken against the applicant, if any, in that state.

§ 31.12. Temporary permits.

(a) Original licensure. An applicant for original
licensure who desires a temporary permit under section
10 of the act (63 P.S. § 485.10) may be granted a
temporary permit to practice veterinary medicine upon
graduation from an approved school or college of veteri-
nary medicine, completion of an application form pre-
scribed by the Board and payment of the fee required by
§ 31.41 (relating to schedule of fees). The applicant’s
official transcript provided by the degree-granting institu-
tion or a verification of graduation from the degree-
granting institution shall be evidence of graduation from
an approved school or college of veterinary medicine. A
graduate of a school or college of veterinary medicine
outside of the United States and Canada shall submit
certification by the American Veterinary Medical Associa-
tion, Educational Commission for Foreign Veterinary
Graduates or another program which may subsequently
be approved by the American Veterinary Medical Associa-
tion, as proof of graduation from an approved school or
college of veterinary medicine.

(b) Reciprocal licensure. An applicant for reciprocal
licensure who desires a temporary permit under section
10 of the act may be granted a temporary permit to
practice veterinary medicine in this Commonwealth if the
applicant completes an application form prescribed by the
Board, pays the fee required by § 31.41, and otherwise
meets the requirements of subsections (a) and (c) and
section 10 of the act.

(c) Temporary permit holder limitations. A temporary
permit holder shall be associated with a licensed doctor of
veterinary medicine, shall limit his work to the practice of
the licensed doctor of veterinary medicine and may not
participate in any practice or operation of a branch office,
clinic or allied establishment. The associating veterinar-
ian shall be responsible for all veterinary activities of the
temporary permit holder and shall be accessible to the
temporary permit holder either by telephone or personal
contact. When contact by telephone or personal contact is
not possible as, for example, in the case of vacations or
other travel, the associating veterinarian shall delegate
the supervisory responsibilities to another licensed veteri-
narian. The associating veterinarian will continue to
assume responsibility for the veterinary activities of the
temporary permit holder in his absence. A temporary
permit holder shall report to the next scheduled examina-
tion of the Board following the issuance of the temporary
permit. The temporary permit shall expire on the day
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following the announcement of the grades of the first
examination given after the temporary permit is issued.

FEES
§ 31.41. Schedule of fees.

An applicant for a license, certificate or service shall
submit a payment at the time of the request under the
following fee schedule:

\Veterinarians:

Application for original, reactivated, reissued or $35
reciprocal license ......... ... ... ... ...

North American Veterinary Licensing Examina-  $325
ON . .

Application for continuing education program $35
approval ...
Verification of licensure ...................... $10
Temporary permit. .......... ... $55
Biennial renewal ............................ $105
Late renewal fee per month or part of month. . $5
Animal health technicians:
Application for certification................... $35
Veterinary Technical National Examination $125
(VTNE) (Effective January 1996) ...............
Application for continuing education program $35
approval ...
Verification of certification.................... $10
Biennial renewal ................... ... ...... $30
Late renewal fee per month or part of month. . $5

[Pa.B. Doc. No. 00-882. Filed for public inspection May 26, 2000, 9:00 a.m.]

STATE REAL ESTATE COMMISSION
[49 PA. CODE CH. 35]
Application Fees

The State Real Estate Commission (Commission)
amends § 35.203 (relating to fees) by revising certain
application fees to read as set forth in Annex A.

This rulemaking amends fees for application, reapplica-
tion, verification and certification fees and creates
reinspection fees to reflect the Board's actual cost of
providing the services.

Notice of proposed rulemaking was published at 29
Pa.B. 4171 (August 7, 1999). Publication was followed by
a 30-day public comment period during which the Board
received public comment from the Pennsylvania Associa-
tion of Realtors. Following the close of the public com-
ment period, the Board received comments from the
House Professional Licensure Committee (HPLC) and the
Independent Regulatory Review Commission (IRRC). The
Senate Consumer Protection and Professional Licensure
Committee (SCP/PLC) did not comment.

The following is a response to the comments:
Certification and Verification Fee

The HPLC questioned under what circumstances the
Commission certifies an examination score. The HPLC
and IRRC also requested an explanation of the difference

between a verification and certification and an explana-
tion of what accounts for the differential in fees.

The certification of a score is made at the request of a
licensee when the licensee is seeking to obtain licensure
in another state based upon licensure in this Common-
wealth which was issued on the basis of a uniform
National or regional examination which was taken in this
Commonwealth. Generally the state of original licensure
is the only source of the score of the licensee as testing
agencies do not maintain this information. The licensure
laws of many states include provisions that licensure by
reciprocity or endorsement based on licensure in another
state will be granted only if the board or agency deter-
mines that the qualifications are the same or substan-
tially similar. Many state agencies have interpreted this
provision to require that licensees have attained a score
equal to or exceeding the passing rate in that jurisdiction
at the time of original licensure. For this reason, these
states require that the Commission and other boards
certify the examination score the applicant achieved on
the licensure examination.

As noted in proposed rulemaking, the difference be-
tween the verification and certification fees is the amount
of time required to produce the document requested by
the licensee. States request different information when
making a determination as to whether to grant licensure
based on reciprocity or endorsement from another state.
The Bureau of Professional and Occupational Affairs
(Bureau) has been able to create two documents from its
records that will meet all of the needs of the requesting
state. When the licensee applies to the other state, the
licensee receives information as to what documentation
and form is acceptable in the requesting state. The
Bureau then advises the licensee of the type of document
the Bureau can provide and the fee. In the case of a
verification, the staff produces the requested documenta-
tion by a letter, usually computer generated, which
contains the license number, date of original issuance and
current expiration date and status of the license. The
letters are printed from the Bureau’s central computer
records and sent to the Commission staff responsible for
handling the licensee’s application. The letters are sealed,
folded and mailed in accordance with the directions of the
requestor. The Bureau estimates the average time to
prepare this document to be 5 minutes. The Bureau uses
the term “certification fee” to describe the fee for a
request for a document, again generally to support reci-
procity or endorsement applications to other states, terri-
tories or countries, or for employment of training in
another state. A certification document contains informa-
tion specific to the individual requestor. It may include
dates or location where examinations were taken, or
scores achieved or hours and location of training. The
information is entered on to a document which is usually
supplied by the requestor. The average time to prepare a
certification is 45 minutes. This is because a number of
resources, such as files, microfilm and rosters must be
retrieved and consulted to provide the information re-
guested. The Commission staff then seals and issues this
document.

Administrative Overhead

IRRC requested that the Bureau and the Commission:
(1) itemize the overhead cost to be recouped by the fees;
and (2) reexamine the method that is used to determine
the administrative overhead factor for each fee.

IRRC commented that although the Bureau’'s method
was reasonable, there was no assurance that the fees
would recover the actual overhead cost because the
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charge was not related to the service, and because the
charge was based on the actual rather than the projected
expenditures. IRRC also commented that there was no
certainty that the projected revenues would meet or
exceed projected expenditures, as required under the
Commission’s enabling statutes.

In computing overhead charges, the Commission and
the Bureau include expenses resulting from service of
support staff operations, equipment, technology initiatives
or upgrades, leased office space and other sources not
directly attributable to a specific commission/board. Once
determined the Bureau's total administrative charge is
apportioned to each commission/board based upon that
board’'s share of the total active licensee population. In
turn, the commission’s/board’s administrative charge is
divided by the number of active licensees to calculate a
per application charge which is added to direct personnel
cost to establish the cost of processing. The administra-
tive charge is consistently applied to every application
regardless of how much time the staff spends processing
the application.

This method of calculating administrative overhead to
be apportioned to fees for services was first included in
the biennial reconciliation of fees and expenses conducted
in 1988-89. In accordance with the regulatory review, the
method was approved by the SCP/PLC, HPLC and IRRC
as reasonable and consistent with the Legislative intent
of statutory provisions which require the commission/
board to establish fees which meet or exceed expenses.

IRRC suggested that within each commission/board, the
administrative charge should be determined by the
amount of time required to process each application. For
example, an application requiring 1/2 hour of processing
time would pay one-half as much overhead charge as an
application requiring 1 hour of processing time. The
Bureau concurs with IRRC that by adopting this method-
ology the Bureau and the commissions/boards would more
nearly and accurately accomplish their objective of setting
fees that cover the cost of the service. Therefore, in
accordance with IRRC’s suggestions, the Bureau con-
ducted a test to compare the resulting overhead of charge
obtained by applying IRRC suggested time factor versus
the current method. This review of a commissions'/boards’
operation showed that approximately 25% of staff time
was devoted to providing services described in the regula-
tions. The current method recouped 22% to 28% of the
administrative overhead charges versus the 25% recouped
using a ratio-based time factor. However, when the time
factor is combined with the licensing population for each
commission/board, the resulting fees vary widely even
though different licensees may receive the same services.
For example, using the time-factor method to issue a
verification of licensure would cost $34.58 for a landscape
architect as compared with a cost of $10.18 for a cosme-
tologist. Conversely, under the Bureau method the admin-
istrative overhead charge of $9.76 represents the cost of
processing a verification application for all licensees in
the Bureau. Also, the Bureau found that employing a
time factor in the computation of administrative overhead
would result in a different amount of overhead charge
being made for each fee proposed.

With regard to IRRC’s suggestions concerning projected
versus actual expenses, the commissions/boards noted
that the computation of projected expenditures based on
amounts actually expended has been the basis for bien-
nial reconciliations for the past 10 years. During these 5
biennial cycles, the experience of both the commissions/
boards and the Bureau has been that established and

verifiable data which can be substantiated by collective
bargaining agreements, pay scales and cost benefit fac-
tors. This method has provided a reliable basis for fees.
Also, the fees are kept at a minimum for licensees, but
appear adequate to sustain the operations of the
commissions/boards over an extended period. Similarly
accounting, recordkeeping and swift processing of applica-
tions, renewals and other fees were the primary basis for
“rounding up” the actual costs to establish a fee. This
rounding up process has in effect resulted in the neces-
sary but minimal cushion or surplus to accommodate
unexpected needs and expenditures.

For these reasons, the Commission has not made
changes in the method by which it allocates administra-
tive expenditures and the resulting fees will remain as
proposed.

IRRC also questioned why the administrative overhead
costs for certification of history of licensure, registration
or approval is $3.80 less than the administrative over-
head charged for the remaining application fees. The
overhead cost for certification of licensure, registration or
approval is divided among the licensing population for the
entire Bureau, while the overhead cost for remaining
application fees are divided among the licensing popula-
tion for the Commission.

Addition of satellite location or instructor for real estate
school

IRRC commented that, as published in the Pennsylva-
nia Bulletin, the fee for the addition of satellite location
or instructor for real estate school contained an unneces-
sary comma. The Commission made the correction accord-
ingly.

Private real estate schools

IRRC requested a description of the application process
and sought an explanation for the reduction in the fee for
initial license application for private real estate school
from $325 to $120.

After an application for licensure is received, the
Commission staff reviews the application for complete-
ness and contacts the applicant to obtain any missing
information or documents, or both. The application is
then sent to the Bureau of Enforcement and Investigation
(BEI) for an inspection to determine compliance with
regulations. Following an inspection, the BEI sends a
report to the Commission administrator. Once the infor-
mation is obtained, the Commission’s Education Commit-
tee reviews the application and makes a recommendation
to the full Commission at its meeting. The Commission
discusses the recommendation and votes to approve or
deny the request. If the Commission approves the appli-
cation, an approval letter is sent to the applicant. If the
Commission denies the application, a denial letter is sent.

The $325 application fee was based upon a full Com-
mission review of the application. The Commission found
that a more efficient review could be accomplished by the
Education Committee. Since less members of the Com-
mission are reviewing the application, the fee is being
reduced by $205.

Fee report forms

IRRC identified three errors in the fee report forms: (1)
the form for certification of history of licensure should
include registration or approval; (2) the form for owner-
ship change-private real estate school contains a typo-
graphical error in that it inaccurately reflects the admin-
istrative overhead fee as $3.56, rather than $13.56; (3)
the form for name change-private real estate school and
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initial license application-private real estate school con-
tains a typographical error in that two different Commis-
sion review fees are used. The Commission has amended
the fee report forms accordingly.

The Commission has also provided a survey of costs of
other states in a revised Regulatory Analysis Form at the
request of the HPLC which is available to the public on
request.

Compliance with Executive Order 1996-1, Regulatory Re-
view and Promulgation

The Board reviewed this rulemaking and considered its
purpose and likely impact upon the public and the
regulated population under the directives of Executive
Order 1996-1, Regulatory Review and Promulgation. The
final-form regulation addresses a compelling public inter-
est as described in this Preamble and otherwise complies
with Executive Order 1996-1.

Fiscal Impact and Paperwork Requirements

The amendment will have no adverse fiscal impact on
the Commonwealth or its political subdivisions. The fees
will have a modest fiscal impact on those members of the
private sector who apply for services from the Commis-
sion. The amendment will impose no additional paper-
work requirements upon the Commonwealth, political
subdivisions or the private sector.

Statutory Authority

The amendment is authorized under section 407(a) of
the Real Estate Licensing and Registration Act (act) (63
P. S. § 455.407(a)).

Sunset Date

The Commission continually monitors the effectiveness
of its regulations through communications with the regu-
lated population; accordingly, no sunset date has been set.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a), the Commission submitted a copy of the
notice of proposed rulemaking, published at 29 Pa.B.
4171, to the IRRC and the Chairpersons of the HPLC and
the SCP/PLC (Committees) for review and comment.

In compliance with section 5(c) of the Regulatory
Review Act, the Commission also provided IRRC and the
Committees with copies of all comments received, as well
as other documentation. In preparing this final-form
regulation, the Commission has considered the comments
received from the Committees, IRRC and the public.

Under section 5.1(d) of the Regulatory Review Act (71
P.S. § 745.5a(d)), this final-form regulation was approved
by the HPLC on April 18, 2000, and deemed approved by
the SCP/PLC on April 26, 2000. Under section 5.1(e) of
the Regulatory Review Act, IRRC met on April 27, 2000,
and approved the final-form regulation.

Contact Person

Further information may be obtained by contacting
Deborah A. Sopko, Administrative Assistant, State Real
Estate Commission, P.O. Box 2649, Harrisburg, PA
17105-2649, (717) 783-3658.

Findings
The Commission finds that:

(1) Public notice of proposed rulemaking was given
under sections 201 and 202 of the act of July 31, 1968
(P. L. 769, No. 240) (45 P. S. 8§ 1201 and 1202) and the
regulations promulgated thereunder at 1 Pa. Code 8§ 7.1
and 7.2.

(2) A public comment period was provided as required
by law and the comments were considered.

(3) This amendment does not enlarge the purpose of
proposed rulemaking published at 29 Pa.B. 4171.

(4) This amendment is necessary and appropriate for
administration and enforcement of the Board's authoriz-
ing statute.

Order

The Board, acting under its authorizing statute, orders
that:

(&) The regulations of the Board, 49 Pa. Code Chapter
35, are amended by amending § 35.203 to read as set
forth in Annex A.

(b) The Board shall submit this order and Annex A to
the Office of General Counsel and to the Office of
Attorney General as required by law.

(c) The Board shall certify this order and Annex A and
deposit them with the Legislative Reference Bureau as
required by law.

(d) This order shall take effect upon publication in the
Pennsylvania Bulletin.
RITA HALVERSON,
Chairperson

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, see 30 Pa.B. 2430 (May 13, 2000)

Fiscal Note: Fiscal Note 16A-566 remains valid for
the final adoption of the subject regulation.

Annex A

TITLE 49. PROFESSIONAL AND
VOCATIONAL STANDARDS

PART I. DEPARTMENT OF STATE

Subpart A. PROFESSIONAL AND
OCCUPATIONAL AFFAIRS

CHAPTER 35. STATE REAL ESTATE
COMMISSION

APPLICATION FEES
§ 35.203. Fees.

The following fees are charged by the Commission:

Licensing examination for broker, cemetary
broker, salesperson, builder-owner sales-
person or rental listing referral agent.... $45

Review of qualifications of candidate
for broker or cemetery broker
licensing examination................... $40

PENNSYLVANIA BULLETIN, VOL. 30, NO. 22, MAY 27, 2000



RULES AND REGULATIONS 2589

Application for licensure of:

(i) Broker, cemetery broker or rental
listing referral agent...................... $75

(if) Branch office ...............cooiunt. $65

(iii) Associate broker, salesperson, cem-
etery associate broker, builder-owner sales-
person, time-share salesperson, camp-
ground membership salesperson, or broker
of record, partner or officer for a partner-

ship, association or corporation ............ $25
(iv) Cemetery salesperson............... $20
Application for registration of cemetery
COMPANY ottt e ettt et $25

Initial licensure for broker, cemetery broker,
branch office, rental listing referral agent,
or broker of record, partner or officer for
a partnership, association or corporation:

100% of
(i) If issued in first half of biennial biennial
period. ... ... renewal fee
50% of bi-
(ii) If issued in second half of biennial ennial
pPeriod. . ... ... renewal fee
Initial registration for cemetery company or
initial licensure for associate broker,
salesperson, cemetery associate broker,
cemetery salesperson, builder-owner
salesperson, time-share salesperson or
campground membership salesperson:
100% of
(i) If issued in first half of biennial biennial
period. ... renewal fee
50% of bi-
(ii) If issued in second half of biennial ennial
Period. . ... renewal fee

Biennial renewal of license of broker,
cemetery broker, branch office, rental
listing referral agent, or broker of record,
partner or officer for a partnership, asso-
ciation or corporation ................... $84

Biennial renewal of cemetery company
registration or license of associate broker,
salesperson, cemetery associate broker,
cemetery salesperson or campground

membership salesperson................. $64
Registration of promotional real estate...... $120
Annual renewal of registration of promo-

tional realestate ....................... $75
Approval of real estate school.............. $120
Reinspection of real estate school

after first failure........................ $65

Annual renewal of approval of real $250 plus $10 for
estate school for each satellite  each satellite location,
location, course and instructor. . . .course and instructor

Change of name or office location of broker,
cemetery broker or rental listing
referral agent..................... ... ... $75

Change of name or address for cemetery
company or change of employer, change of
employer’s name or change of employer’s
address for associate broker, cemetery
associate broker, salesperson, cemetery
salesperson, build-owner salesperson,
time-space salesperson, campground
membership salesperson, or broker of
record, partner or officer for a partner-
ship, association or corporation .......... $20

Reinspection after failure for change of
name or office location of broker, cem-
etery broker or rental listing referral

agent ... $55
Change of ownership or directorship of

real estate school ....................... $75
Change of name of real estate school....... $45
Change of location of real estate school.. ... $70
Addition of satellite location or

instructor for real estate school.......... $20
Addition of course for real estate school .. .. $25
Certification of current status of licensure,

registration or approval ................. $15
Certification of history of licensure,

registration or approval ................. $40
Duplicate license. .............ccoovvvu... $5
Late renewal of license........... In addition to the

prescribed renewal fee, $5 for
each month or part of the month
beyond the renewal date

[Pa.B. Doc. No. 00-883. Filed for public inspection May 26, 2000, 9:00 a.m.]

STATE REGISTRATION BOARD
FOR PROFESSIONAL ENGINEERS, LAND
SURVEYORS AND GEOLOGISTS

[49 PA. CODE CH. 37]
Verification/Certification Fees

The State Registration Board for Professional Engi-
neers, Land Surveyors and Geologists (Board) proposes to
amend § 37.17 (relating to schedule of fees), pertaining to
fees for verification and certification of licensure records
to read as set forth in Annex A.

A. Effective Date

The amendment will be effective upon publication in
the Pennsylvania Bulletin.

B. Statutory Authority

The Board is authorized to set fees by regulation under
section 9 of the Engineer, Land Surveyor and Geologist
Registration Law (63 P. S. § 156).

C. Purpose

The statutory provision requires that the Board in-
crease fees to meet or exceed projected expenditures.
Biennial renewal fees support general administrative and
enforcement costs. Fees for various services provided
directly to applicants or licensees are based upon the
actual charge of providing the service requested.
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The fees in this rulemaking represent the cost of
providing an official sealed document of Board records. By
this amendment, the cost of providing the service will be
apportioned to users.

This rulemaking results from a recent systems audit of
the existing fees for services of the State boards within
the Bureau of Professional and Occupational Affairs
(Bureau). The audit determined that the current service
fees for the State boards were adequate to cover their
cost, with the exception of fees charged for verification
and certification of license records.

D. Summary of Comments and Responses to Proposed
Rulemaking

The proposed amendment was published at 29 Pa.B.
1897 (April 10, 1999). No public comments were received.
The Board received comments from the House Profes-
sional Licensure Committee (HPLC) and the Independent
Regulatory Review Commission (IRRC). The following is
the Board'’s response to those comments:

Certification and Verification Fee

The HPLC questioned under what circumstances the
Board “certifies” an examination score. The HPLC and
IRRC also requested an explanation of the difference
between a verification and certification and an explana-
tion of what accounts for the differential in fees.

The certification of a score is made at the request of a
licensee when the licensee is seeking to obtain licensure
in another state based upon licensure in this Common-
wealth which was issued on the basis of a uniform
National or regional examination which was taken in this
Commonwealth. Generally the state of original licensure
is the only source of the score of the licensee as testing
agencies do not maintain this information. The licensure
laws of many states include provisions that licensure by
reciprocity or endorsement based on licensure in another
state will be granted only if the board or agency deter-
mines that the qualification are the same or substantially
similar. Many state agencies have interpreted this provi-
sion to require that licensees have attained a score equal
to or exceeding the passing rate in that jurisdiction at the
time of original licensure. For this reason, these states
require that the State boards of the Commonwealth
certify the examination score the applicant achieved on
the licensure examination.

As noted in proposed rulemaking, the difference be-
tween the verification and certification fees is the amount
of time required to produce the document requested by
the licensee. States request different information when
making a determination as to whether to grant licensure
based on reciprocity or endorsement from another state.
The Bureau has been able to create two documents from
its records that will meet all of the needs of the request-
ing state. The licensee, when applying to the other state,
receives information as to what documentation and form
is acceptable in the requesting state. The Bureau then
advises the licensee of the type of document the Bureau
can provide and the fee. In the case of a verification, the
staff produces the requested documentation by a letter,
usually computer generated, which contains the license
number, date of original issuance and current expiration
date and status of the license. The letters are printed
from the Bureau’s central computer records and sent to
the State boards’ staff responsible for handling the licens-
ees application. The letters are sealed, folded and mailed
in accordance with the directions of the requestor. The
Bureau estimates the average time to prepare this docu-
ment to be 5 minutes. The Bureau uses the term

“certification fee” to describe the fee for a request for a
document, again generally to support reciprocity or en-
dorsement applications to other states, territories or
countries, or for employment of training in another state.
A certification document contains information specific to
the individual requestor. It may include dates or location
where examinations were taken, or scores achieved or
hours and location of training. The information is entered
onto a document which is usually supplied by the re-
qguestor. The average time to prepare a certification is 45
minutes. This is because a number of resources, such as
files, microfilm and rosters must be retrieved and con-
sulted to provide the information requested. The State
boards’ staff then seals and issues this document.

Administrative Overhead

IRRC requested that the Bureau and the State boards:
(1) itemize the overhead cost to be recouped by the fees;
and (2) reexamine the method that is used to determine
the administrative overhead factor for each fee.

IRRC commented that although the Bureau’'s method
was reasonable, there was no assurance that the fees
would recover the actual overhead cost because the
charge was not related to the service, and because the
charge was based on the actual rather than the projected
expenditures. IRRC also commented that there was no
certainty that the projected revenues would meet or
exceed projected expenditures, as required under the
State boards’ enabling statutes.

In computing overhead charges, the State boards and
the Bureau, include expenses resulting from service of
support staff operations, equipment, technology initiatives
or upgrades, leased office space and other sources not
directly attributable to a specific State board. Once
determined the Bureau’s total administrative charge is
apportioned to each State board based upon that board's
share of the total active licensee population. In turn, the
State boards' administrative charge is divided by the
number of active licensees to calculate a per application
charge which is added to direct personnel cost to establish
the cost of processing. The administrative charge is
consistently applied to every application regardless of
how much time the staff spends processing the applica-
tion.

This method of calculating administrative overhead to
be apportioned to fees for services was first included in
the biennial reconciliation of fees and expenses conducted
in 1988-89. In accordance with the regulatory review, the
method was approved by the HPLC, the Senate Con-
sumer Protection and Professional Licensure Committee
(SCPPLC) and IRRC as reasonable and consistent with
the Legislative intent of statutory provisions which re-
quire the State boards to establish fees which meet or
exceed expenses.

IRRC suggested that within each State board, the
administrative charge should be determined by the
amount of time required to process each application. For
example, an application requiring 1/2 hour of processing
time would pay one-half as much overhead charge as an
application requiring 1 hour of processing time. The
Bureau concurs with IRRC that by adopting this method-
ology, the Bureau and the State boards would more
nearly and accurately accomplish their objective of setting
fees that cover the cost of the service. Therefore, in
accordance with IRRC's suggestions, the Bureau con-
ducted a test to compare the resulting overhead of charge
obtained by applying IRRC suggested time factor versus
the current method. This review of the State boards’
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operation showed that approximately 25% of staff time
was devoted to providing services described in the regula-
tions. The current method recouped 22% to 28% of the
administrative overhead charges versus the 25% recouped
using a ratio-based time factor. However, when the time
factor is combined with the licensing population for each
State board, the resulting fees vary widely even though
different licensees may receive the same services. For
example, using the time-factor method to issue a verifica-
tion of licensure would cost $34.58 for a landscape
architect as compared with a cost of $10.18 for a cosme-
tologist. Conversely, under the Bureau method the admin-
istrative overhead charge of $9.76 represents the cost of
processing a verification application for all licensees in
the Bureau. Also, the Bureau found that employing a
time factor in the computation of administrative overhead
would result in a different amount of overhead charge
being made for each fee proposed.

With regard to IRRC's suggestions concerning projected
versus actual expenses, the State boards noted that the
computation of projected expenditures based on amounts
actually expended has been the basis for biennial recon-
ciliations for the past 10 years. During these five biennial
cycles, the experience of both the State boards and the
Bureau has been that established and verifiable data
which can be substantiated by collective bargaining
agreements, pay scales and cost benefit factors. This
method has provided a reliable basis for fees. Also, the
fees are kept at a minimum for licensees, but appear
adequate to sustain the operations of the State boards
over an extended period. Similarly accounting,
recordkeeping and swift processing of applications, renew-
als and other fees were the primary basis for rounding up
the actual costs to establish a fee. This rounding up
process has in effect resulted in the necessary but
minimal cushion or surplus to accommodate unexpected
needs and expenditures.

For these reasons, the State boards have not made
changes in the method by which it allocates administra-
tive expenditures and the resulting fees will remain as
proposed. Additionally, the HPLC requested further infor-
mation on fees of other states which are comparable in
response to Regulatory Analysis Item 25. This has been
added to the analysis and is available to the public on
request.

The HPLC also requested with respect to Bureau fees
generally that additional information be provided to the
Regulatory Analysis Form filed with the HPLC, SCPPLC
and IRRC. This information concerned comparable fees of
other states (Item 25). Additional information has been
provided and a copy of the Regulatory Analysis Form is
available to the public upon request.

E. Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P. S. § 745.5(a)), on March 29, 1999, the Board submitted
a copy of this proposed rulemaking to the Chairpersons of
the HPLC and SCPPLC for review and comment.

In compliance with section 5(c) of the Regulatory
Review Act, the Board also provide additional documenta-
tion. In preparing the final-form regulation, the Board
considered the comments from the HPLC, SCPPLC and
IRRC.

Under section 5.1(d) of the Regulatory Review Act (71
P. S. 8 745.5a(d)), this final-form regulation was deemed
approved by the HPLC and SCPPLC on April 11, 2000.
Under section 5.1(e) of the Regulatory Review Act, IRRC
met on April 27, 2000, and approved the final-form
regulation.

F. Compliance with Executive Order 1996-1

In accordance with the requirements of Executive Or-
der 1996-1 (February 6, 1996), in drafting and promulgat-
ing the regulation, the Board considered the least restric-
tive alternative to regulate costs for services for
certification or verification of licensure.

G. Fiscal Impact and Paperwork Requirements

The final-form regulation will have no fiscal impact on
the Commonwealth or its political subdivisions. The fees
will have a modest fiscal impact on those members of the
private sector who request certification or verification
services from the Board. The amendment will impose no
additional paperwork requirement upon the Common-
wealth, political subdivisions or the private sector.

H. Sunset Date

The Board continuously monitors the cost effectiveness
of its regulations. Therefore, no sunset date has been
assigned.

I. Contact Persons

The contact person is Shirley Klinger, Administrator,
State Registration Board for Professional Engineers, Land
Surveyors and Geologists, P. O. Box 2649, Harrisburg, PA
17105-2649.

Findings
The Board finds that:

(1) Public notice of proposed rulemaking was given as
required by sections 201 and 202 of the act of July 31,
1968 (P. L. 769, No. 240) (45 P. S. §8§ 1201 and 1202).

(2) A public comment period was provided as required
by law.

(3) The amendment does not enlarge the scope of
proposed rulemaking at 29 Pa.B. 1897.

(4) The amendment is necessary and appropriate to
administer and enforce the Board's enabling statute.

Order

The Board, acting under the authority of its enabling
statute order that:

(@) The regulations of the Board, 49 Pa. Code Chapter
37, are amended by amending § 37.17 to read as set forth
in Annex A.

(b) The Board shall submit this order and Annex A to
the Office of General Counsel and Office of Attorney
General as required by law.

(c) The Board shall certify this order and Annex A and
deposit them with the Legislative Reference Bureau as
required by law.

(d) This order shall take effect on publication in the
Pennsylvania Bulletin.

LOUIS A. GUZZI, P.E.,
President

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, see 30 Pa.B. 2430 (May 13, 2000).)

Fiscal Note: Fiscal Note 16A-477 remains valid for the
final adoption of the subject regulation.
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Annex A

TITLE 49. PROFESSIONAL AND
VOCATIONAL STANDARDS

PART |I. DEPARTMENT OF STATE

Subpart A. PROFESSIONAL AND
OCCUPATIONAL AFFAIRS

CHAPTER 37. STATE REGISTRATION BOARD FOR
PROFESSIONAL ENGINEERS, LAND SURVEYORS
AND GEOLOGISTS

QUALIFICATIONS FOR LICENSURE
§ 37.17. Schedule of fees.

(a) Professional engineers and professional land survey-
ors. The Board will charge the following fees:

Examination for licensure as a professional engi-

31T P $105
October 1998 examination and thereafter........ $120
Professional Engineer Exam Review (Optional) .. $75

Examination for licensure as a professional land $187
SUNVEYOLE ottt ettt et e e et

October 1998—April 1999 examination.......... $227
October 1999 examination and thereafter........ $252
Pennsylvania Fundamentals of Land Surveying $42
Portion. ... ...
N.C.E.E.S. Fundamentals of Land Surveying $40
Portion. ... ...
October 1998 examination and thereafter........ $65

N.C.E.E.S. Principles and Practice of Land Sur- $60
VEYING oottt

October 1998-April 1999 examination ........... $75
October 1999 examination and thereafter........ $100

Administration (to be added to total parts taken $45
atonesitting) ......... ... .

Examination for certification as engineer-in- 75
training . .. ...

(b) Professional geologists. The Board will charge the
following fees:

Application for registration..................... $50
Biennial renewal fee ........................... $25
Temporary permitfee .......................... $25
Fundamentals of Geology Examination.......... $150
Principles/Practice of Geology Examination...... $150

Examination Access Fee (to be added to each ex-  $25
amination taken) ....... ... ...l

Administration (to be added to total parts taken  $45
atonesitting) ............ ...

(c) Other fees. The Board will charge the following fees:

Certification of license, registration, permit or $25
SO S . v v vttt e e
Verification of license, registration or permit..... $15

[Pa.B. Doc. No. 00-884. Filed for public inspection May 26, 2000, 9:00 a.m.]

STATE BOARD OF PHYSICAL THERAPY
[49 PA. CODE CH. 40]
Fees

The State Board of Physical Therapy (Board) amends
§ 40.5 (relating to fees) pertaining to increased fees for
July 1, 2000, and subsequent examinations for licensure
of physical therapists and registration of physical therapy
assistants to read as set forth in Annex A. The fee for the
physical therapist examination will increase from $245 to
$345 for physical therapists and from $230 to $330 for
assistants.

Under section 812.1 of The Administrative Code of 1929
(71 P. S. § 279.3a) and section 8 of the Physical Therapy
Practice Act (63 P. S. § 1308), examinations for licensure
must be prepared and administered by a professional
testing organization under contract to the appropriate
board. The Board contracts with the Federation of State
Boards of Physical Therapy which subcontracts with
Sylvan Technology Centers which administer the exami-
nation at eight locations in this Commonwealth and
nearly 200 locations Nationwide. The computer-based
examination is available throughout the year. The Fed-
eration of State Boards of Physical Therapy has increased
contract costs for examination services on and after July
1, 2000.

Public notice of intention to amend the regulation
under sections 201 and 202 of the act of July 31, 1968
(P. L. 769, No. 240) (45 P.S. 88 1201 and 1202) (CDL),
has been omitted as authorized under section 204(3) of
the CDL (45 P.S. § 1204(3)), because the Board finds
that these procedures are, under the circumstances, un-
necessary. Public comment is unnecessary because section
812.1 of The Administrative Code of 1929 requires that
candidate fees cover the cost of the examination. Persons
affected by the amendment have been given actual notice
of the Board’s intention to amend § 40.5 in advance of
final rulemaking under section 204(2) of the CDL.

Compliance with Executive Order 1996-1

The Board reviewed this rulemaking and considered its
purpose and likely impact upon the public and regulated
population under Executive Order 1996-1, Regulatory
Review and Promulgation. The final-omitted rulemaking
addresses a compelling public interest as described in this
Preamble and otherwise complies with Executive Order
1996-1.

Statutory Authority

This amendment is adopted under section 812.1 of The
Administrative Code of 1929 and section 8 of the Physical
Therapy Practice Act.

Fiscal Impact and Paperwork Requirements

The final-omitted rulemaking will have no fiscal impact
on the Commonwealth or its political subdivisions. Candi-
dates for licensure by examination will be required to pay
an increased fee to cover contract costs for the examina-
tion.

Regulatory Review

Under section 5.1(f) of the Regulatory Review Act (71
P.S. § 745.5a(f)), on April 13, 2000, a copy of the
final-omitted rulemaking was submitted to the Indepen-
dent Regulatory Review Commission (IRRC) and the
Chairpersons of the Senate Committee on Consumer
Protection and Professional Licensure and the House
Committee on Professional Licensure. In addition, at the
same time, the final-omitted rulemaking was submitted
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to the Office of the Attorney General for review and
comment under the Commonwealth Attorneys Act (71
P.S. 88 732-101—732-506).

Under section 5.1(d) of the Regulatory Review Act, the
final-omitted regulation was deemed approved by the
House and Senate Committees on May 3, 2000. Under
section 5.1(e) of the Regulatory Review Act, IRRC ap-
proved the final-omitted rulemaking on May 11, 2000.

Additional Information

Individuals who desire information are invited to sub-
mit inquiries to Robert Kline, Board Administrator, State
Board of Physical Therapy, P. O. Box 2649, Harrisburg,
PA 17105-2649, (717) 783-7134.

Findings
The Board finds that:

(1) Public notice of intention to amend the regulation
as adopted by this order under sections 201 and 202 of
the CDL has been omitted under the authority contained
in section 204(3) of the CDL. The Board has, for good
cause, found that the procedure specified in sections 201
and 202 of the CDL, is in this circumstance, unnecessary.
In addition, section 812.1 of The Administrative Code of
1929 requires candidate fees cover the cost of the exami-
nation.

(2) Persons affected by the amendment as adopted by
this order have been given actual notice of the Board's
intention to amend the regulation in advance of final
rulemaking under section 204(2) of the CDL.

(3) The amendment of the regulation of the Board in
the manner provided in this order is necessary and
appropriate for the administration of its authorizing
statute.

Order

The Board, acting under its authorizing statute, orders
that:

(&) The regulations of the Board, 49 Pa. Code Chapter
40, are amended by amending § 40.5 to read as set forth
in Annex A.

(b) The Chairperson of the Board shall submit this
order and Annex A to the Office of General Counsel and
the Office of Attorney General for approval as to legality
as required by law.

(¢) The Chairperson of the Board shall certify this
order and Annex A and deposit them with the Legislative
Reference Bureau as required by law.

(d) This order shall become effective immediately upon
publication in the Pennsylvania Bulletin, and shall apply
to examinations administered after the effective date of
this amendment.

JAMES J. IRRGANG,
Chairperson

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, See 30 Pa.B. 2688 (May 27, 2000).)

Fiscal Note: 16A-657. No fiscal impact; (8) recom-
mends adoption.

Annex A

TITLE 49. PROFESSIONAL AND
VOCATIONAL STANDARDS

PART |I. DEPARTMENT OF STATE

Subpart A. PROFESSIONAL AND
OCCUPATIONAL AFFAIRS

CHAPTER 40. STATE BOARD OF
PHYSICAL THERAPY

Subchapter A. PHYSICAL THERAPISTS
GENERAL PROVISIONS
§ 40.5. Fees.
The following fees are charged by the Board:
Physical therapist:

Application for licensure by examination ... ... $20
Application for licensure by endorsement. .. ... $20
Application for licensure by foreign training . .. $160

Physical therapy examination:
Physical therapist examination (effective 7-00). $345
Physical therapy assistant examination (effec-

tive 7-00). . ..o $330
Temporary license ..............ccooviin... $15
Biennial renewal ............................ $37

Athletic trainer:
Application for certification................... $20
Athletic trainer examination.................. $83.75
Biennial renewal ............................ $37
Physical therapist assistant listing............ $15
Certification of examintion scores or certifica-

tion of licensure ............ ... .. ... $15
Verification of licensure or certification........ $10

[Pa.B. Doc. No. 00-885. Filed for public inspection May 26, 2000, 9:00 a.m.]

STATE BOARD OF PSYCHOLOGY
[49 PA. CODE CH. 41]
Sexual Intimacies

The State Board of Psychology (Board) amends § 41.1
(relating to definitions) and adopts 88 41.81—41.85 (re-
lating to sexual intimacies) to read as set forth in Annex
A.

The amendments are intended to better protect con-
sumers of psychological services and provide guidance to
the profession on issues relating to: (1) sexual intimacies
between a psychologist and a current or former client/
patient, and an immediate family member of a current or
former client/patient; (2) former sexual partners as client/
patients; and (3) sexual intimacies between a psychologist
and a psychological trainee, student or research partici-
pant. The amendments will also put psychologists on
notice that the consent of an individual to engage in
sexual intimacies with the psychologist may not be a
defense in any disciplinary proceedings brought under
8§ 41.81—41.83, and that a psychologist who engages in
conduct prohibited by the amendments will not be eligible
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for placement into an impaired professional program in
lieu of disciplinary or corrective action.

Notice of proposed rulemaking was published at 28
Pa.B. 1421 (March 21, 1998). Publication was followed by
a 30-day public comment period during which the Board
received comments from the Pennsylvania Psychological
Association (PPA). Following the close of the public
comment period, the Board also received comments from
the House Professional Licensure Committee (HPLC) and
the Independent Regulatory Review Commission (IRRC).
The Senate Consumer Protection and Professional
Licensure Committee (SCP/PLC) offered no comments,
suggestions or objections regarding the amendments.

The amendments reflected in Annex A are responsive to
the comments and suggestions received by all commenta-
tors. In addition, the Board considered this rulemaking
and its purpose under the directives of Executive Order
1996-1, Regulatory Review and Promulgation.

For ease of reference, the Board will address the
comments in the order in which the amendments appear.

§ 41.1. Definitions.

IRRC commented that § 41.81(a) provides examples of
who will be considered immediate family, but, that no
actual definition of the term is provided. IRRC suggested
that rather than provide examples, the Board should
define “immediate family” under § 41.1. The Board has
followed this suggestion. For purposes of these amend-
ments, the term “immediate family member” will include
a parent/guardian, child, sibling or spouse or family
member with whom the child lives.

Commentators objected to the proposed definition of
“sexual intimacies” on the ground that the wording does
not sufficiently clarify that verbal and nonverbal commu-
nications, Kissing, hugging, touching, physical contact and
self-disclosure refers to romantic, sexually suggestive,
sexually demeaning or erotic behavior. The PPA pointed
out that a psychologist should not be prohibited from or
disciplined for engaging in an occasional hug or touching
a patient as part of a normal social interaction. For
example, some patients (especially children) may feel
offended if a psychologist avoids a hug or withdraws
quickly from a handshake or an accidental physical touch.
The PPA opined that the proposed definition could lead to
consistent misinterpretations by psychologists and pa-
tients. The PPA suggested that the definition be reworded
to clarify that sexualized or eroticized hugging, touching,
physical contact or self-disclosure constitute prohibited
conduct. Both the HPLC and IRRC expressed similar
opinions. In response to these comments, the Board has
revised the definition of “sexual intimacies” accordingly.

§ 41.81. Prohibited conduct.

Consistent with the amendments to § 41.1, subsection
(@) has been amended by deleting the examples of who
will be considered “immediate family.”

Subsection (b) has also been amended at the suggestion
of IRRC to prohibit sexual intimacies between a psycholo-
gist and a psychology trainee, student or research partici-
pant. IRRC expressed concern that the phrase “supervi-
sory, ... or other authority” and the term “supervisee” in
the proposed wording of this subsection could be inter-
preted to prohibit a psychologist from having a relation-
ship with an office administrator or receptionist. The
intent of the original wording was to prohibit a relation-
ship between a psychologist and a student, a research
participant, an individual who is fulfilling the supervised
experience requirements for licensure, or an applicant for

licensure who is continuing in training under
8§ 41.31(c)(5) (relating to qualifications for taking licens-
ing examination). Since the term “psychology trainee” is
already defined under § 41.1 to cover this group of
individuals, the amendments more clearly describe the
intended prohibition.

§ 41.83. Sexual intimacies with a former client/patient,
or an immediate family member of a former client/
patient.

IRRC expressed three concerns about proposed § 41.83.
First, IRRC commented that § 41.84 needs to clarify that
the factors contained in § 41.83(b) must be demonstrated
only after an order to show cause has been issued, and
prior to or at the time of initiation of the relationship.
IRRC commented that a psychologist would not be re-
quired to present proof there has been no exploitation
until after an order to show cause has been issued. A
psychologist who desires to commence a relationship with
a former client/patient 2 years following the termination
of the professional relationship must satisfy himself, prior
to engaging in the relationship, that there will be no
exploitation of the client/patient.

Sexual relationships with former clients are generally
deemed to be inappropriate because of the many ongoing
responsibilities that a psychologist has to his client after
termination. For example, psychologists have an ongoing
responsibility to maintain a client’s privacy, confidential-
ity and privilege after termination. Psychologists are
responsible for maintaining professional records beyond
termination. Psychologists may be subpoenaed to offer
expert witness testimony beyond termination. Addition-
ally, psychologists must be cognizant of the fact that
initiating or agreeing to a posttherapy sexual relationship
with a client interferes with the client’s option to return
to therapy and may interfere with the integration and
consolidation of the transference phenomena and thera-
peutic work.

In light of these ongoing ethical responsibilities, a
psychologist who desires to commence a sexual relation-
ship with a client/patient after 2 years must satisfy
himself prior to engaging in the relationship that there
has been no exploitation of the client/patient. The seven
factors listed in subsection (b) assist the licensee, prior to
entering the relationship, and Board when evaluating the
relationship, in determining whether exploitation occurs.

Second, IRRC requested the Board to explain why each
factor contained in subsection (b)(1)—(7) is necessary in
each type of relationship.

The first factor requires a psychologist to consider the
amount of time that has passed since the professional
relationship terminated. The longer the period following
the termination of the professional relationship, the less
likely an exploitation occurs.

The second factor recognizes that there are differences
between the intensity and depth of different therapies,
such as intensive psychodynamic therapy versus
biofeedback for headaches. Therapy which consists of one
or two sessions differs substantially from therapy which
spans several years. Thus, psychologists must consider
the nature and the duration of the therapy to fully
determine whether a past therapeutic relationship would
exploit the client's trust and dependency. The more
intensive the therapeutic relationship, the more likely an
exploitation occurs.

The third factor recognizes that circumstances sur-
rounding termination may have a large bearing on the
likelihood of a posttherapy sexual relationship ever occur-
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ring without exploitation or harm, or both, to the client/
patient. Examples of circumstances when exploitation
may occur include abrupt or explosive terminations of
therapy or therapeutic relationships in which transfer-
ence or counter transference issues are not manageable.

The fourth factor requires the psychologist to consider
the client/patient’s personal history. This factor recognizes
that unique vulnerabilities of a client/patient may in-
crease the risk of vulnerability and harm to the client/
patient if a sexual relationship with a former therapist
were to develop. The more vulnerable the client, the more
likely an exploitation occurs.

The fifth factor requires a psychologist to consider the
client/patient’s current mental status, that is, state of
mind. For example, an individual who is struggling with
mental conflicts may be more easily exploited or harmed
than a person whose mental status is stable.

The sixth factor requires consideration into whether or
not the psychologist had suggested to the client/patient
during therapy that a romantic relationship between
them would be possible at the end of 2 years.

Finally, the seventh factor requires consideration of
whether or not a posttherapy sexual relationship would
likely adversely affect the client/patient or immediate
family members of the client/patient. IRRC requested an
example of an adverse impact under § 41.83(b)(7). The
following hypothetical is illustrative of how a post-
therapy sexual relationship with a family member of a
former client can adversely affect the client.

The mother of a 7 year old child client/patient takes the
child to a psychologist for help in dealing with multiple
losses experienced by the child. (Two of the child’s older
siblings with whom the child was especially close died
instantly in a tragic accident; the child’'s parents could not
cope with the loss and divorced. In addition, the child’s
pet dog and “best friend” was struck by a car and died).
Through therapy, the psychologist was successful in help-
ing the child deal with his losses. Two years after therapy
terminated, the psychologist and the child’s mother run
into each other at a social event hosted by a mutual
friend. The psychologist and mother start dating. The
child, now 10 years old, forms a close bond with the
psychologist. One year later, the relationship between
mother and psychologist ends. The child falls apart
because of another loss. In this hypothetical, consider-
ation by the psychologist of the child client/patient’s
personal history would have ruled out the possibility of
the psychologist commencing a relationship with the
child’s mother.

§ 41.84. Disciplinary proceedings.

IRRC again commented that the Board should clarify
that the psychologist's burden of proof occurs only after
an order to show cause has been issued. As previously
explained, the psychologist is not required to provide the
Board with proof until a disciplinary action commences.
Nonetheless, the psychologist must consider the seven
factors contained in § 41.83(b) prior to entering into the
relationship. The Board believes that no revision is
necessary to subsection (c) as disciplinary proceedings
require the filing of an order to show cause unless settled
in advance through a consent agreement between the
parties.

Compliance with Executive Order 1996-1, Regulatory Re-
view and Promulgation

The Board reviewed this rulemaking and considered its
purpose and likely impact upon the public and the

regulated population under the directives of Executive
Order 1996-1, Regulatory Review and Promulgation. The
final-form regulations address a compelling public inter-
est as described in this Preamble and otherwise complies
with Executive Order 1996-1.

Fiscal Impact and Paperwork Requirements

The amendments should have no fiscal impact on the
Commonwealth or its political subdivisions. Likewise, the
amendments should not necessitate any legal, accounting,
reporting or other paperwork requirements.

Statutory Authority

The amendments are adopted under the authority of
section 3.2(2) of the Professional Psychologist's Practice
Act (63 P. S. § 1203.2(2)).

Sunset Date

The Board continually monitors the effectiveness of its
regulations through communications with the regulated
population; accordingly, no sunset date has been set.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P. S. § 745.5(a)), the Board submitted a copy of the notice
of proposed rulemaking, published at 28 Pa.B. 1421, to
IRRC and the Chairpersons of the HPLC and the SCP/
PLC for review and comment.

Under section 5(c) of the Regulatory Review Act, the
Board also provided IRRC and the Committees with
copies of the comments received, as well as other docu-
mentation. In preparing these final-form regulations, the
Board has considered all comments received from IRRC,
the Committees and the public.

Under section 5.1(d) of the Regulatory Review Act (71
P.S. § 745.5a(d)), these final-form regulations were ap-
proved by the HPLC on April 18, 2000, and deemed
approved by the SCP/PLC on April 26, 2000. Under
section 5.1(e) of the Regulatory Review Act, IRRC met on
April 27, 2000, and approved the final-form regulations.

Contact Person

Further information may be obtained by contacting
Melissa Wilson, Administrative Assistant, State Board of
Psychology, P. O. Box 2649, Harrisburg, PA 17105-2649,
(717) 783-7155.

Findings

The Board finds that:

(1) Public notice of proposed rulemaking was given
under sections 201 and 202 of the act of July 31, 1968
(P. L. 769, No. 240) (45 P. S. 88 1201 and 1202) and the

regulations promulgated thereunder, 1 Pa. Code 8§ 7.1
and 7.2.

(2) A public comment period was provided as required
by law and all comments were considered.

(3) These amendments do not enlarge the purpose of
proposed rulemaking published at 28 Pa.B. 1421.

(4) These amendments are necessary and appropriate
for administration and enforcement of the Board's autho-
rizing statute.

Order

The Board, acting under its authorizing statute, orders
that:

(@) The regulations of the Board, 49 Pa. Code Chapter
41, are amended by amending § 41.1 and adding
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88 41.81—41.85 to read as set forth in Annex A, with
ellipses referring to the existing text of the regulations.

(b) The Board shall submit this order and Annex A to
the Office of General Counsel and to the Office of
Attorney General as required by law.

(¢) The Board shall certify this order and Annex A and
deposit them with the Legislative Reference Bureau as
required by law.

(d) This order shall take effect upon publication in the
Pennsylvania Bulletin.

YVONNE E. KEAIRNS, Ph.D.,
Chairperson

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, see 30 Pa.B. 2430 (May 13, 2000)).

Fiscal Note: Fiscal Note 16A-633 remains valid for the
final adoption of the subject regulations.

Annex A

TITLE 49. PROFESSIONAL AND
VOCATIONAL STANDARDS

PART I. DEPARTMENT OF STATE

Subpart A. PROFESSIONAL AND
OCCUPATIONAL AFFAIRS

CHAPTER 41. STATE BOARD OF PSYCHOLOGY
GENERAL
§ 41.1. Definitions.

The following words and terms, when used in this
chapter, have the following meanings, unless the context
clearly indicates otherwise:

* * * * *

Client/patient—A person, system, organization, group
or family for whom a psychologist provides psychological
services. In the case of individuals with legal guardians,
including minors and legally incapacitated adults, the
legal guardian shall be the client/patient for decisionmak-
ing purposes. The minor, legally incapacitated adult or
other person actually receiving the service shall be the
client/patient for issues specifically reserved to the indi-
vidual, such as confidential communications in a thera-
peutic relationship and issues directly affecting the physi-
cal or emotional safety of the individual, such as sexual
or other exploitive dual relationships.

* * * * *

Immediate family member—Parent/guardian, child, sib-
ling, spouse or other family member with whom the
client/patient lives.

* * * * *

Professional relationship—A therapeutic relationship
which shall be deemed to exist for a period of time
beginning with the first professional contact or consulta-
tion between a psychologist and a client/patient and
continuing thereafter until the last date of a professional
service. If a psychologist sees a client/patient on an
intermittent basis, the professional relationship shall be
deemed to start anew on each date that the psychologist
provides a professional service to the client/patient.

* * * * *

Psychologist—A person who holds a license issued
under the act to engage in the practice of psychology.

* * * * *

Sexual intimacies—Romantic, sexually suggestive, sexu-
ally demeaning or erotic behavior. Examples of this
behavior include, but are not limited to, sexual inter-
course, nontherapeutic verbal communication or inappro-
priate nonverbal communications of a sexual or romantic
nature, sexual invitations, soliciting a date from a client/
patient, masturbating in the presence of a client/patient
(or encouraging a client/patient to masturbate in the
presence of the psychologist), exposure, kissing or hug-
ging, touching, physical contact or self-disclosure of a
sexual or erotic nature.

SEXUAL INTIMACIES
§ 41.81. Prohibited conduct.

(@) Sexual intimacies between a psychologist and a
current client/patient, or an imme