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READER’S GUIDE TO THE
PENNSYLVANIA BULLETIN
AND PENNSYLVANIA CODE

Pennsylvania Bulletin

The Pennsylvania Bulletin is the official gazette of
the Commonwealth of Pennsylvania. It is published
every week and includes a table of contents. A
cumulative subject matter index is published quar-
terly.

The Pennsylvania Bulletin serves several pur-
poses. First, it is the temporary supplement to the
Pennsylvania Code, which is the official codification
of agency rules and regulations and other statuto-
rily authorized documents. Changes in the codified
text, whether by adoption, amendment, repeal or
emergency action must be published in the Pennsyl-
vania Bulletin. Further, agencies proposing changes
to the codified text do so in the Pennsylvania
Bulletin.

Second, the Pennsylvania Bulletin also publishes:
Governor's Executive Orders; State Contract No-
tices; Summaries of Enacted Statutes; Statewide
and Local Court Rules; Attorney General Opinions;
Motor Carrier Applications before the Public Utility
Commission; Applications and Actions before the
Department of Environmental Protection; Orders of
the Independent Regulatory Review Commission;
and other documents authorized by law.

The text of certain documents published in the
Pennsylvania Bulletin is the only valid and enforce-
able text. Courts are required to take judicial notice
of the Pennsylvania Bulletin.

Adoption, Amendment or Repeal of
Regulations

Generally an agency wishing to adopt, amend or
repeal regulations must first publish in the Pennsyl-
vania Bulletin a Notice of Proposed Rulemaking.
There are limited instances where the agency may
omit the proposal step; they still must publish the
adopted version.

The Notice of Proposed Rulemaking contains the
full text of the change, the agency contact person, a
fiscal note required by law and background for the
action.

The agency then allows sufficient time for public
comment before taking final action. An adopted
proposal must be published in the Pennsylvania

Bulletin before it can take effect. If the agency
wishes to adopt changes to the Notice of Proposed
Rulemaking to enlarge the scope, they must re-
propose.

Citation to the Pennsylvania Bulletin

Cite material in the Pennsylvania Bulletin by
volume number and page number. Example: Volume
1, Pennsylvania Bulletin, page 801 (short form: 1
Pa.B. 801).

Pennsylvania Code

The Pennsylvania Code is the official codification
of rules and regulations issued by Commonwealth
agencies and other statutorily authorized docu-
ments. The Pennsylvania Bulletin is the temporary
supplement to the Pennsylvania Code, printing
changes as soon as they occur. These changes are
then permanently codified by the Pennsylvania
Code Reporter, a monthly, loose-leaf supplement.

The Pennsylvania Code is cited by title number
and section number. Example: Title 10 Pennsylva-
nia Code, § 1.1 (short form: 10 Pa.Code § 1.1).

Under the Pennsylvania Code codification system,
each regulation is assigned a unique number by
title and section. Titles roughly parallel the organi-
zation of Commonwealth government. Title 1 Penn-
sylvania Code lists every agency and its correspond-
ing Code title location.

How to Find Documents

Search for your area of interest in the Pennsylva-
nia Code.

The Pennsylvania Code contains, as Finding Aids,
subject indexes for the complete Code and for each
individual title, a list of Statutes Used As Authority
for Adopting Rules and a list of annotated cases.
Source Notes give you the history of the documents.
To see if there have been recent changes, not yet
codified, check the List of Pennsylvania Code Chap-
ters Affected in the most recent issue of the Penn-
sylvania Bulletin.

The Pennsylvania Bulletin also publishes a quar-
terly List of Pennsylvania Code Sections Affected
which lists the regulations in numerical order,
followed by the citation to the Pennsylvania Bulle-
tin in which the change occurred.

SUBSCRIPTION INFORMATION: (717) 766-0211
GENERAL INFORMATION AND FINDING AIDS: (717) 783-1530
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Printing Format
Material proposed to be added to an existing rule or regulation is printed in bold face and material proposed to be
deleted from such a rule or regulation is enclosed in brackets [ ] and printed in bold face. Asterisks indicate ellipsis
of Pennsylvania Code text retained without change. Proposed new or additional regulations are printed in ordinary style
face.

Fiscal Notes

Section 612 of The Administrative Code of 1929 (71 P. S. § 232) requires that the Office of Budget prepare a fiscal
note for regulatory actions and administrative procedures of the administrative departments, boards, commissions or
authorities receiving money from the State Treasury stating whether the proposed action or procedure causes a loss
of revenue or an increase in the cost of programs for the Commonwealth or its political subdivisions; that the fiscal note
be published in the Pennsylvania Bulletin at the same time as the proposed change is advertised; and that the fiscal
note shall provide the following information: (1) the designation of the fund out of which the appropriation providing for
expenditures under the action or procedure shall be made; (2) the probable cost for the fiscal year the program is
implemented; (3) projected cost estimate of the program for each of the five succeeding fiscal years; (4) fiscal history of
the program for which expenditures are to be made; (5) probable loss of revenue for the fiscal year of its
implementation; (6) projected loss of revenue from the program for each of the five succeeding fiscal years; (7) line item,
if any, of the General Appropriation Act or other appropriation act out of which expenditures or losses of Commonwealth
funds shall occur as a result of the action or procedures; (8) recommendation, if any, of the Secretary
of the Budget and the reasons therefor.

The required information is published in the foregoing order immediately following the proposed change to which it
relates; the omission of an item indicates that the agency text of the fiscal note states that there is no information
available with respect thereto. In items (3) and (6) information is set forth for the first through fifth fiscal years; in that
order, following the year the program is implemented, which is stated. In item (4) information is set forth for the
current and two immediately preceding years, in that order. In item (8) the recommendation, if any, made by the
Secretary of Budget is published with the fiscal note. See 4 Pa. Code § 7.231 et seq. Where “no fiscal impact” is
published, the statement means no additional cost or revenue loss to the Commonwealth or its local political subdivision
is intended.

Reproduction, Dissemination or Publication of Information
Third parties may not take information from the Pennsylvania Code and Pennsylvania Bulletin and reproduce,
disseminate or publish such information except as provided by 1 Pa. Code § 3.44. 1 Pa. Code § 3.44 reads as follows:

§ 3.44. General permission to reproduce content of Code and Bulletin.

Information published under this part, which information includes, but is not limited to, cross references, tables of
cases, notes of decisions, tables of contents, indexes, source notes, authority notes, numerical lists and codification
guides, other than the actual text of rules or regulations may be reproduced only with the written consent of the
Bureau. The information which appears on the same leaf with the text of a rule or regulation, however, may be
incidentally reproduced in connection with the reproduction of the rule or regulation, if the reproduction is for the
private use of a subscriber and not for resale. There are no other restrictions on the reproduction of information
published under this part, and the Commonwealth hereby consents to a reproduction.
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List of Pa. Code Chapters Affected

The following numerical guide is a list of the chapters of each title of the Pennsylvania Code affected by documents

published in the Pennsylvania Bulletin during 2000.
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Adopted Rules
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128 1542
LA 1542
15 1453
B0L o 1453
Proposed Rulemaking

84c (with correction) ......... ... ... 23, 312
BB L 886
B0 4623
898 .. 4623
I 1377

37 Pa. Code (Law)
Adopted Rules

O3 1252
95 (with correction) ........................... 866, 1129
B00 . 763

Proposed Rulemaking
100 L 1871

Statements of Policy
A2 3472

49 Pa. Code (Professional and Vocational Standards)
Adopted Rules
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Proposed Rulemaking
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A e 4255

51 Pa. Code (Public Officers)
Proposed Rulemaking
L7 3467

52 Pa. Code (Public Utilities)
Adopted Rules

B 3439
B 3441
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57 (with correction) ......... ... ... .. ... ..., 1129, 1254
B 3172, 3451
B 2028
B0 634
Proposed Rulemaking

L 3073
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B 539, 1379, 1549, 2376
Proposed Statements of Policy

B0 2911
Statements of Policy

B0 1959
Unclassified ................... .. ... 1764, 3081, 3808

55 Pa. Code (Public Welfare)
Adopted Rules

10d . e 3779
2 3779
133 e e 3779
40 . 15
AL e 3779
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Proposed Rulemaking
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Statements of Policy

B270 4641
3280 . i 4641
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58 Pa. Code (Recreation)
Adopted Rules

B 634
B 870
B L 870
B 870, 4814
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0 870
L 870
P 4814
P 1652
13 4250
130 2366
141 (with correction) .............. 765, 2601, 2907, 4250
143 765, 2475, 4354
A7 765, 2477, 2479
Proposed Rulemaking

L 2611
L 2611
D 2611
O 2611
Ll 2611
L3 2611
2 2611
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61 Pa. Code (Revenue)
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Bl 1654
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Proposed Rulemaking
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67 Pa. Code (Transportation)
Adopted Rules
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101 Pa. Code (General Assembly)
Adopted Rules

S0l 3152
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Adopted Rules

20 3563
5 4728
B 2350
S 1 865, 1357
207 o 865
20 3564
20D 4223
Proposed Rulemaking
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THE COURTS

Title 234—RULES OF
CRIMINAL PROCEDURE

[234 PA. CODE CH. 100]

[Correction]

Procedure When Defendant Fails to Appear for
Preliminary Hearing: Arrest Warrants

An error appeared in a proposed amendment to Rule
142 at 30 Pa.B. 4543 (September 2, 2000). The correct
version appears in Annex A, with ellipses referring to the
proposal at 30 Pa.B. 4543.

Annex A
TITLE 234. RULES OF CRIMINAL PROCEDURE
CHAPTER 100. PROCEDURE IN COURT CASES

PART IV. PROCEEDINGS BEFORE ISSUING
AUTHORITIES

Rule 142. Disposition of Case at Preliminary Hear-
ing.2

* * * * *

(2) If the issuing authority finds that the defen-
dant’'s absence is without good cause and after
notice, the absence shall be deemed a waiver by the
defendant of the right to be present at any further
proceedings before the issuing authority. In these
cases, the issuing authority shall:

* * * * *

(B) IF THE CASE IS HELD FOR COURT OR IF THE PRELIMI-
NARY HEARING IS CONTINUED, ISSUE A WARRANT FOR THE
ARREST OF THE DEFENDANT.

[Pa.B. Doc. No. 00-1497. Filed for public inspection September 1, 2000, 9:00 a.m.]
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RULES AND REGULATIONS

Title 31—INSURANCE

INSURANCE DEPARTMENT
[31 PA. CODE CHS. 33 AND 673a]
Pennsylvania Assigned Risk Consumer Protection

The Insurance Department (Department) hereby
amends § 33.29 (relating to the Pennsylvania Assigned
Risk Plan) and establishes Chapter 67a (relating to
Pennsylvania Assigned Risk Plan consumer protection) to
read as set forth in Annex A.

Statutory Authority

The final-form regulations are adopted under the au-
thority of The Insurance Company Law of 1921 (40 P. S.
88 341—991); The Insurance Department Act of 1921 (40
P. S. 88 1—321); sections 206, 506, 1501 and 1502 of The
Administrative Code of 1929 (71 P. S. §§ 66, 186, 411 and
412); and section 3 of the act of February 12, 1984 (P. L.
28, No. 11), known as the Pennsylvania Auto Insurance
Plan.

Comments and Response

Notice of proposed rulemaking was published at 28
Pa.B. 5246 (October 17, 1998) with a 30-day comment
period. During the 30-day comment period, comments
were received from the Insurance Federation of Pennsyl-
vania, Inc. (IFP), the Professional Insurance Agents of
Pennsylvania (PIA) and Duane, Morris & Heckscher.
During its regulatory review, the Independent Regulatory
Review Commission (IRRC) submitted comments to the
Department. The following is a response to those com-
ments.

The IFP supported the Department’s efforts in revising
the regulations and raised no objections.

Both Duane Morris & Heckscher, counsel for the As-
signed Risk Plan (plan), and IRRC recommended that
§ 67a.2(f) (relating to consumer protections) refer to the
recently enacted legislation that amended 75 Pa.C.S.
(relating to Vehicle Code) (code). The Department agreed
with this and has changed the section accordingly.

In 8§ 67a.1 (relating to definitions), both the PIA and
IRRC recommended that the Department follow the defi-
nition of “assigned risk plan” that is provided in the
statute. Since this is a stylistic change, the Department
has no objection to this request and has made the change
accordingly.

Both the PIA and IRRC also requested a clarification to
the terms “producer” and “producer of record.” The De-
partment agreed with the clarification and has revised
the language to reflect that agents and brokers are
“certified or licensed” by the Department. The Depart-
ment issues certificates of qualification to agents, thus
certifying them, and licenses to brokers. Both the PIA and
IRRC also suggested that the definition of “voluntary
market” include the term “ordinary,” as reflected in
section 1741 of the code (relating to establishment of the
plan). The Department agrees with the recommendation
and has made this change.

Section 67a.2 required that producers perform a reason-
able search of the ordinary market prior to placing
business with the plan. Both the PIA and IRRC raised
the objection that the statute does not require that a
reasonable search be made.

The statute provides that an agent or broker may place
an insured in the plan if coverage is not available in the
ordinary market. Plan applications, approved by the
Department, provide that the insured and agent or broker
confirm that the insured attempted to obtain the coverage
through the ordinary market and could not. In light of
this, the Department believes that the statutory provi-
sions and current practices obviate the need to include an
explicit requirement in the rulemaking that a reasonable
search of the ordinary market be made. Consistent with
the PIA and IRCC's suggestion, the Department has
deleted the express requirement in the rulemaking re-
quiring a reasonable search of the ordinary market.

The PIA objected to the requirements in § 67a.2(c) that
state a producer may not accept cash as a method of
payment. This objection seems tenuous, considering that
the current regulations already prohibit this activity. The
Department obviously believes that the current regula-
tions are valid and enforceable; also, the prohibition
against accepting cash is clearly an important tool to
prevent abuse or misuse of funds. If current practice is to
abide by the current regulations, then the proposed
rulemaking does not place an additional burden on agents
or brokers. Therefore, the Department believes that this
provision should remain in the rulemaking and has
retained the language in 8 67a.2(c).

IRCC recommended that the rulemaking include a
definition of the “Assigned Risk Plan Rules” and explain
where they may be obtained. The Department does not
believe that this would be of substantive or procedural
benefit appropriate for inclusion in the rulemaking. The
intent of Chapter 67a is to ensure consumer protection,
with regard to coverage through the plan. Adding lan-
guage on the availability of plan rules, and agents’ access
thereto, does not constitute a regulatory mandate that
would enhance consumer protection. Further, the As-
signed Risk Plan Governing Committee develops the
rules, which are filed with, and approved by, the Depart-
ment. Certified producers for the plan must have access
to the rules, obtainable through the plan itself. Also, most
agents know of the availability of the plan rules or access
to the plan. If an agent or broker is not aware of the plan,
that agent or broker usually obtains this information
from either the Department, a trade association, of which
the agent or broker may be a member, or experienced
agents and brokers in the marketplace. Therefore, the
Department has not included a definition of the “plan
rules” or how the plan rules may be obtained.

Affected Parties

The final-form rulemaking applies to insurance compa-
nies doing the business of property and casualty insur-
ance in this Commonwealth.

Fiscal Impact
State Government

There will be no increase in cost to the Department due
to the adoption of Chapter 67a.

General Public
There will be no fiscal impact to the public.
Political Subdivisions

The final-form rulemaking will not impose additional
costs on political subdivisions.
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Private Sector

The final-form rulemaking will not impose additional
costs on insurance companies doing the business of
property and casualty insurance in this Commonwealth.

Paperwork

The adoption of the final-form rulemaking will not
impose additional paperwork on the Department or the
insurance industry.

Effectiveness/Sunset Date

This final-form rulemaking becomes effective upon pub-
lication in the Pennsylvania Bulletin. No sunset date has
been assigned.

Contact person

Questions or comments regarding this final-form rule-
making should be directed to Peter J. Salvatore, Regula-
tory Coordinator, Office of Special Projects, 1326 Straw-
berry Square, Harrisburg, PA 17120, (717) 787-4429.
Questions or comments may also be e-mailed to psalvato@
ins.state.pa.us or faxed to (717) 705-3873.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. 8 745.5(a)), on October 5, 1998, the Department
submitted a copy of this rulemaking to IRRC and to the
Chairpersons of the House Insurance Committee and the
Senate Banking and Insurance Committee.

Under section 5(c) of the Regulatory Review Act, IRRC
and the Committees were provided with copies of the
comments received during the public comment period, as
well as other documents when regulated. In preparing
these final-form regulations, the Department has consid-
ered all comments from IRRC, the Committees and the
public.

Under section 5.1(d) of the Regulatory Review Act (71
P. S. 8 745.5a(d)), this final-form rulemaking was deemed
approved by the House and Senate Committees on August
9, 2000. Under section 5.1(e) of the Regulatory Review
Act, IRRC met on August 10, 2000, and approved the
final-form rulemaking.

Findings
The Commissioner finds that:

(1) Public notice of intention to adopt this rulemaking
as amended by this order has been given under sections
201 and 202 of the act of July 31, 1968 (P. L. 769, No.
240) (45 P.S. 88 1201 and 1202) and the regulations
thereunder, 1 Pa. Code 88 7.1 and 7.2.

(2) The adoption of this final-form rulemaking in the
manner provided in this order is necessary and appropri-
ate for the administration and enforcement of the autho-
rizing statutes.

Order

The Commissioner, acting under the authorizing stat-
utes, orders that:

(a) The regulations of the Department, 31 Pa. Code, are
amended by deleting § 33.29 and adding 8§ 67a.1 and
67a.2 to read as set forth in Annex A.

(b) The Commissioner shall submit this order and
Annex A to the Office of General Counsel and Office of
Attorney General for approval as to form and legality as
required by law.

(¢) The Commissioner shall certify this order and An-
nex A and deposit them with the Legislative Reference
Bureau as required by law.

(d) The final-form rulemaking adopted by this order
shall take effect upon final publication in the Pennsylva-
nia Bulletin.

M. DIANE KOKEN,
Insurance Commissioner

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission, relating to this
document, see 30 Pa.B. 4480 (August 26, 2000).)

Fiscal Note: Fiscal Note 11-171 remains valid for the
final adoption of the subject regulations.

Annex A
TITLE 31. INSURANCE
PART I. GENERAL PROVISIONS
Subpart C. AGENTS AND BROKERS
CHAPTER 33. LICENSING REQUIREMENTS
§ 33.29. (Reserved).
PART Il. AUTOMOBILE INSURANCE

CHAPTER 67a. PENNSYLVANIA ASSIGNED RISK
PLAN CONSUMER PROTECTIONS

Sec.
67a.1. Definitions.
67a.2. Consumer protections.

§ 67a.1. Definitions.

The following words and terms, when used in this
chapter, have the following meaning unless the context
clearly indicates otherwise:

Assigned Risk Plan—As defined in 75 Pa.C.S. § 1702
(relating to definitions).

Department—The Insurance Department of the Com-
monwealth.

Producer—An agent or broker, certified or licensed, by
the Insurance Department to conduct business and certi-
fied by the Assigned Risk Plan.

Producer of record—The agent or broker, certified or
licensed, by the Department to conduct business, certified
by the Assigned Risk Plan and whose signature appears
on the application for insurance.

Woluntary market—The ordinary market where a per-
son obtains insurance without the assistance from govern-
ment and through an insurer of the consumer’s own
selection.

§ 67a.2. Consumer protections.

(@) A producer may submit an application to the As-
signed Risk Plan and may deliver the policy of the
company to which the risk is assigned.

(b) A producer may submit an application to the As-
signed Risk Plan only after having been unable to obtain
coverage for the applicant, in the voluntary market,
within the time frame established by the Assigned Risk
Plan rules.

(c) Upon completion of the original application, pre-
mium moneys from the applicant to the producer of
record shall be in the form of a money order, cashier’s
check, certified check, personal check or other method
approved by the Insurance Commissioner, made payable
to the “Pennsylvania Assigned Risk Plan.” The producer
of record may not accept cash.

(d) Upon receipt of the premium moneys for an original
application, the producer of record shall issue a receipt
showing the amount received, and the date and time that
the money was received. The receipt shall also contain
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the applicant’'s name and address, the signature of the
producer of record and a statement indicating that it was
received for the Pennsylvania Assigned Risk Plan. The
electronic mail reference number shall be included, if
applicable.

(e) A producer of record shall maintain appropriate
records of original applications, including the electronic
mail reference number, noting the date and time of
coverage. The producer of record shall make available for
inspection these records to the Assigned Risk Plan, a
representative of the assigned company or the Depart-
ment.

(f) If the applicant produces reasonable documentation
of payment of the required premium to the producer of
record in accordance with subsection (c) and a completed
application for insurance under the Assigned Risk Plan,
payment to the producer of record shall be deemed
payment to the Assigned Risk Plan in accordance with
the Assigned Risk Plan rules. Coverage shall be effective
as of the date and time specified in the application in
accordance with the Assigned Risk Plan rules. See 75
Pa.C.S. § 1742(4) (relating to scope of plan).

(g) A producer may not charge referral fees or other
fees for placing or servicing any coverage in the Assigned
Risk Plan. A producer’'s remuneration shall be limited to
the method of compensation established by the Assigned
Risk Plan rules.

(h) Producers shall comply with the Assigned Risk Plan
rules. Violation of the Assigned Risk Plan rules may be
construed to be a violation of section 604 of The Insur-
ance Department Act of 1921 (40 P. S. § 234).

[Pa.B. Doc. No. 00-1587. Filed for public inspection September 15, 2000, 9:00 a.m.]

Title 58—RECREATION

FISH AND BOAT COMMISSION
[58 PA. CODE CHS. 63, 65 AND 111]

Baitfish; Special Fish Regulations; Special Boating
Regulations

The Fish and Boat Commission (Commission) by this
order amends Chapters 63, 65 and 111 (relating to
general fishing regulations; special fishing regulations;
and special regulations counties). The Commission is
publishing these amendments under the authority of 30
Pa.C.S. (relating to the Fish and Boat Code) (code). The
amendments relate to fishing and boating.

A. Effective Date

The amendments will go into effect upon publication of
an order adopting the amendments in the Pennsylvania
Bulletin.

B. Contact Person

For further information on the amendments, contact
Laurie E. Shepler, Assistant Counsel, (717) 657-4546,
P. O. Box 67000, Harrisburg, PA 17106-7000. This final-
form rulemaking is available electronically through the
Commission’s website (http://www.fish.state.pa.us).

C. Statutory Authority

The amendments to Chapter 63 are published under
the statutory authority of section 2102 of the code
(relating to rules and regulations). The amendments to

Chapter 65 are published under the statutory authority of
section 2307 of the code (relating to waters limited to
specific purposes). The amendments to Chapter 111 are
published under the statutory authority of section 5124 of
the code (relating to particular areas of water).

D. Purpose and Background

The amendments are designed to update, modify and
improve Commission regulations relating to fishing and
boating. The specific purpose of the amendments is
described in more detail under the summary of changes.

E. Summary of Changes

(1) Section 63.44 (relating to illegal baitfish). Until
1980, when the code was recodified, it was illegal to use
goldfish as a baitfish. However, during the recodification,
this prohibition was inadvertently omitted. Recently, the
Commission’s Bureau of Fisheries took action to prohibit
the sale of the four species of baitfish (specifically,
Goldfish (Carassius auratus), Comets (Carassius
auratus), Koi (Cyprinus carpio) and Common carp
(Cyprinus carpio)) by individuals possessing a Live Bait
Dealer’s license. To be consistent with this current change
and also correct the previous omission, the Commission
added § 63.44. This section is adopted as proposed.

(2) Section 65.24 (relating to miscellaneous special
regulations). A recent review of the Commission’s regula-
tions revealed that there are two miscellaneous special
regulations that state that the creel limit for trout is
eight per day. When the Commission amended its State-
wide trout regulations last year to reduce the creel limit
from eight to five, these miscellaneous regulations should
have been amended as well. Accordingly, the Commission
adopted the amendments to this section. This section is
amended as proposed.

(3) Section 111.67 (relating to York County). Section
111.67(c)(3) and (d)(3) requires boaters 8 years of age and
younger and nonswimmers to wear United States Coast
Guard approved PFDs on Lake Redman and Lake Will-
iams, respectively. The Commission promulgated this
regulation prior to the Statewide regulation in § 97.1(h)
(relating to personal flotation devices) requiring children
12 years of age and younger to wear an approved Type I,
1, 11l or V PFD while underway on any boat 20 feet or
less in length and all canoes and kayaks. To resolve this
inconsistency, the Commission deleted § 111.67(c)(3) and
(d)(3). The deletion is adopted as proposed.

F. Paperwork

The amendments will not increase paperwork and will
create no new paperwork requirements.

G. Fiscal Impact

The amendments will have no adverse fiscal impact on
the Commonwealth or its political subdivisions. The
amendments will impose no new costs on the private
sector or the general public.

H. Public Involvement

A notice of proposed rulemaking was published at 30
Pa.B. 2373 (May 13, 2000). The Commission did not
receive any public comments regarding the proposals.

Findings
The Commission finds that:

(1) Public notice of intention to adopt the amendments
adopted by this order has been given under sections 201
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and 202 of the act of July 31, 1968 (P. L. 769, No. 240) (45
P. S. 8§88 1201 and 1202) and the regulations promulgated
thereunder in 1 Pa. Code 8§ 7.1 and 7.2.

(2) A public comment period was provided, and no
comments were received.

(3) The adoption of the amendments of the Commission
in the manner provided in this order is necessary and
appropriate for administration and enforcement of the
authorizing statutes.

Order

The Commission, acting under the authorizing statutes,
orders that:

(@) The regulations of the Commission, 58 Pa. Code
Chapters 63, 65 and 111, are amended by amending
88 63.44, 65.24 and 111.67 to read as set forth at 30
Pa.B. 2373.

(b) The Executive Director will submit this order and
30 Pa.B. 2373 to the Office of Attorney General for
approval as to legality as required by law.

(c) The Executive Director shall certify this order and
30 Pa.B. 2373 and deposit them with the Legislative
Reference Bureau as required by law.

(d) This order shall take effect immediately upon publi-
cation in the Pennsylvania Bulletin.

PETER A. COLANGELDO,
Executive Director

Fiscal Note: Fiscal Note 48A-107 remains valid for the
final adoption of the subject regulations.
[Pa.B. Doc. No. 00-1588. Filed for public inspection September 15, 2000, 9:00 a.m.]
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PROPOSED RULEMAKING

ENVIRONMENTAL
QUALITY BOARD

[25 PA. CODE CHS. 260a AND 269a]
Host Municipality Fund Allocation

The Environmental Quality Board (Board) proposes to
amend Chapters 260a and 269a (relating to hazardous
waste management system: general;, and siting) to ad-
dress concerns raised regarding the Host Municipality
Fund Allocation. These concerns include clarification of
the definition of a “qualifying facility” and simplification
of the formula used to allocate funds if there is more than
one “qualifying facility” in the Commonwealth in a single
year. These amendments are set forth in Annex A.

This proposal was adopted by the Board at its meeting
of June 20, 2000.

A. Effective Date

These amendments will go into effect upon publication
in the Pennsylvania Bulletin as final rulemaking.

B. Contact Persons

For further information contact Rick Shipman, Chief,
Division of Hazardous Waste Management, P.O. Box
8471, Rachel Carson State Office Building, Harrisburg,
PA 17105-8471, (717) 787-6239, or Kurt Klapkowski,
Assistant Counsel, Bureau of Regulatory Counsel, P. O.
Box 8464, Rachel Carson State Office Building, Harris-
burg, PA 17105-8464, (717) 787-7060. Information regard-
ing submitting comments on this proposal appears in
Section | of this Preamble. Persons with a disability may
use the AT&T Relay Service by calling (800) 654-5984
(TDD users) or (800) 654-5988 (voice users). This proposal
is available electronically through the Department of
Environmental Protection’s (Department) website (http://
www.dep.state.pa.us).

C. Statutory Authority

The proposed rulemaking is being made under the
authority of sections 105, 402 and 501 of the Solid Waste
Management Act (SWMA) (35 P. S. §§ 6018.105, 6018.402
and 6018.501); sections 303 and 305(e)(2) of the Hazard-
ous Sites Cleanup Act (HSCA) (35 P. S. 8§ 6020.303 and
6020.305(e)(2)); sections 5, 402 and 501 of The Clean
Streams Law (35 P.S. §8 691.5, 691.402 and 691.501);
and section 1920-A of The Administrative Code of 1929
(71 P. S. 88 510-20). Under sections 105, 402 and 501 of
the SWMA, the Board has the power and duty to adopt
rules and regulations concerning the storage, treatment,
disposal and transportation of hazardous waste that are
necessary to protect the public’'s health, safety, welfare
and property, and the air, water and other natural
resources of this Commonwealth. Sections 303 and
305(e)(2) of HSCA grant the Board the power and duty to
promulgate regulations to carry out the provisions of that
act and establish an allocation formula for one-time
payments to host municipalities, respectively. Sections 5,
402 and 501 of The Clean Streams Law grant the Board
the authority to adopt regulations that are necessary to
protect the waters of this Commonwealth from pollution.
Section 1920-A of The Administrative Code of 1929 grants
the Board the authority to promulgate rules and regula-
tions that are necessary for the proper work of the
Department.

D. Background and Purpose

The Department is proposing to amend Chapters 260a
and 269a to simplify and clarify the Host Municipality
Fund Allocation. Section 305 of HSCA establishes a Host
Municipalities Fund. The purpose of this Fund is to
provide financial assistance to municipalities that host
certain categories of commercial hazardous waste treat-
ment, storage or disposal facilities. Section 305 of HSCA
contemplates two distinct types of financial assistance.
The first is reimbursement to a host municipality for,
among other things, the costs of training and employing
host municipality inspectors.

The second type of financial assistance is the focus of
this proposed rulemaking. This assistance consists of a
one-time payment to municipalities for each new or
expanded commercial facility permitted after December
18, 1988 (the effective date of HSCA) which fulfills
hazardous waste treatment or disposal capacity needs as
identified in the Pennsylvania Hazardous Waste Facilities
Plan. Only those municipalities that host a facility that
meets the definition of a “qualifying facility” are eligible
for this financial assistance.

There has been some confusion and contention over the
interpretation of the term “qualifying facility.” The term is
currently defined in § 260a.10 (relating to definitions).
The Department is proposing to modify the definition to
clarify the term. The proposal breaks the definition into
new and existing facilities. The definition of new facility
is intended to clarify that the facility is newly permitted
and not newly regulated. Examples of facilities that
would not meet the proposed “qualifying facility” defini-
tion include an existing facility that now requires a
permit because of a regulatory change or a facility that
operated under interim status. The Department has
consistently implemented the one-time payment program
in this way since passage of HSCA in 1988, but there has
been confusion in some host municipalities that the
issuance of a permit to a facility that operated prior to
1988 caused that facility to be a newly permitted facility.
The Department believes that this is consistent with the
intent of the General Assembly in creating the Host
Municipalities Fund in HSCA.

The definition of existing facility clarifies that an
existing facility may qualify if a larger volume of hazard-
ous waste is allowed through a permit modification. In
addition, the proposal moves the definition to Chapter
269a since it is only used in that chapter and not
generally in the hazardous waste regulations.

The proposal will modify the allocation formula for
distribution of the one-time payment to remove the
Hazardous Waste Site Ranking System (HRS) established
by the United States Environmental Protection Agency
(EPA) in Appendix A of 40 CFR 300 (relating to uncon-
trolled hazardous waste site ranking system; a users
manual) as a factor in determining the proper allocation
when there is more than one qualifying facility in a year.
This will result in a less costly determination, since an
HRS report is expensive to prepare. It will also result in a
more appropriate determination, since the HRS is de-
signed to rank impacts from uncontrolled releases under
CERCLA and not permitted facilities, which should have
control of hazardous wastes.

The Solid Waste Advisory Committee (SWAC) reviewed
the proposal at its March 9, 2000, meeting and recom-
mended that the Board approve the proposed rulemaking
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as written. A listing of the members of SWAC may be
obtained from the contact persons listed in Section B of
this Preamble.

E. Summary of Regulatory Requirements
Sections 260a.10 and 269a.1. Definitions.

The Board is proposing to move the definition of
“qualifying facility” from § 260a.10 to the definitions
section found in § 269a.1. The definition is expanded to
address new and existing facilities in separate subsec-
tions. For existing facilities, the definition is clarified to
apply to facilities that are authorized to accept a larger
volume of hazardous waste through permit modification
after December 18, 1988.

Section 269a.221. Allocation of the Fund.

The proposal modifies the allocation formula for the
distribution of the one-time payment to replace the
Hazardous Waste Ranking System established by EPA in
Appendix A of 40 CFR 300 with a simpler, less costly and
more appropriate method.

F. Benefits, Costs and Compliance

Executive Order 1996-1 requires a cost/benefit analysis
of the proposed rulemaking.

Benefits

The proposed rulemaking will clarify the eligibility
requirements for a host municipality to receive a one-time
payment from the Host Municipalities Fund. This will
reduce confusion and contention over the eligibility issue.
In addition, it will modify the allocation formula on the
distribution of the one-time payment to replace the EPA’s
HRS with a simpler, less costly and more appropriate
method.

Compliance Costs

The proposed rulemaking is not expected to impose any
additional costs on the regulated community, nor will it
result in increased costs of implementation for the Com-
monwealth or local governments.

Compliance Assistance Plan

Because of the limited applicability of this proposed
rulemaking, the Department will be able to specifically
target compliance assistance and outreach efforts regard-
ing one-time payments under the Host Municipalities
Fund.

Paperwork Requirements

There will be no additional paperwork requirements as
a result of the proposed amendment.

G. Sunset Review

These regulations will be reviewed in accordance with
the sunset review schedule published by the Department
to determine whether the regulations effectively fulfill the
goals for which they were intended.

H. Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. 8 745.5(a)), on September 5, 2000, the Department
submitted a copy of the proposed amendments to the
Independent Regulatory Review Commission (IRRC) and
the Chairpersons of the Senate and House Environmental
Resources and Energy Committees. In addition to submit-
ting the proposed amendments, the Department has
provided IRRC and the Committees with a copy of a
detailed regulatory analysis form prepared by the Depart-
ment in compliance with Executive Order 1996-1, “Regu-

latory Review and Promulgation.” A copy of this material
is available to the public upon request.

Under section 5(g) of the Regulatory Review Act, if
IRRC has any objections to any portion of the proposed
amendments, it will notify the Department within 10
days of the close of the Committees’ review period. The
notification shall specify the regulatory review criteria
which have not been met by that portion of the proposed
amendments to which an objection is made. The Regula-
tory Review Act specifies detailed procedures for review
by the General Assembly and the Governor of objections
raised by IRRC prior to final publication of the amend-
ments by the Department.

I. Public Comments

Written Comments—Interested persons are invited to
submit comments, suggestions or objections regarding the
proposed amendments to the Environmental Quality
Board, P. O. Box 8477, Harrisburg, PA 17105-8477 (ex-
press mail: Rachel Carson State Office Building, 15th
Floor, 400 Market Street, Harrisburg, PA 17105-2301).
Comments received by facsimile will not be accepted.
Comments, suggestions or objections must be received by
October 16, 2000 (within 30 days of publication in the
Pennsylvania Bulletin). Interested persons may also sub-
mit a summary of their comments to the Board. The
summary may not exceed one page in length and must
also be received by October 16, 2000 (within 30 days
following publication in the Pennsylvania Bulletin). The
one-page summary will be provided to each member of
the Board in the agenda packet distributed prior to the
meeting at which the f