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RULES AND REGULATIONS

Title 28—HEALTH
AND SAFETY

DEPARTMENT OF HEALTH
[28 PA. CODE CH. 4]
Head Injury Program

The Department of Health (Department) hereby adopts
Chapter 4 (relating to head injury program) to read as set
forth in Annex A.

Scope and Purpose

The regulations establish standards by which the De-
partment will administer the Catastrophic Medical and
Rehabilitation Fund (Fund). The Emergency Medical Ser-
vices Act (act) (35 P. S. 88 6921—6928) establishes the
Fund. Section 14(e) of the act (35 P. S. § 6934(e)) states
that the Fund “shall be available to trauma victims to
purchase medical, rehabilitation and attendant care ser-
vices when all alternative financial resources have been
exhausted. . .."” Section 14(e) of the act also permits the
Department to adopt regulations to prioritize the distri-
bution of moneys from the Fund by classification of
traumatic injury. The final-form rulemaking provides that
the Department will use moneys from the Fund to
provide designated services to persons who have incurred
a traumatic brain injury (TBI).

The Department has established a Head Injury Pro-
gram (HIP or Program), administered by its Division of
Child and Adult Health Services (Division), to make
distributions from the Fund. Parameters for participation
in the Program, including eligibility requirements, are
established in the final-form rulemaking. The regulations
also address Program administration, including assess-
ment procedures, services to be reimbursed by HIP,
funding and time limitations on participation and appeal
procedures.

Public Comments

Notice of proposed rulemaking was published at 29
Pa.B. 2671 (May 22, 1999), with an invitation to submit
written comments within 30 days.

Within the 30-day comment period, the Department
received several comments. Subsequently, the Department
received comments from the Independent Regulatory Re-
view Commission (IRRC); Senator Vincent Hughes, Mi-
nority Chair of the Senate Public Health and Welfare
Committee; and Representative Linda Bebko-Jones of the
1st Legislative District. A meeting to discuss these com-
ments prior to the preparation of the final-form rule-
making was held on July 13, 1999, among representatives
of the Department, IRRC, the House Health and Human
Services Committee and the Senate Committee on Public
Health and Welfare.

It should be noted that, although the final-form regula-
tions and the underlying Program have not substantively
changed, the final-form version of the regulations virtu-
ally rewrites and reorganizes the proposed regulations to
improve organization and clarity. The final-form regula-
tions have been restructured first to follow the process of
the applicant's placement on the waiting list, applying,
being assessed and enrollment in the chronological order
that each actually takes place. This enables an individual
seeking to understand the Program to get a clearer

picture of “what happens next.” Although this process is
no different than it was when the regulations were
originally proposed, it was not presented in serial fashion
at that time.

The final-form regulations also clarify the two separate
stages of evaluating eligibility for the Program, with the
first stage being consideration of requirements that can
be evaluated on paper, including domicile, general finan-
cial situation and absence of certain preexisting medical
conditions. Meeting these requirements makes an appli-
cant eligible for an in-depth assessment. The outcome of
this assessment will determine whether the applicant is
eligible to be accepted into the Program and receive
rehabilitation services. Again, this is how the Program
was conceived at the time the regulations were first
proposed; the process is simply made clearer in the
final-form version.

A considerable amount of the information in the final-
form version of the regulations was taken from the
regulations as they were first proposed. Although detail
has been added in a number of areas, those details are
largely not ones that have been newly conceived. Rather,
it was determined that the addition of the information
would assist readers of the final-form regulations to
understand how the Program works.

In addition, a number of changes have been made in
response to comments. Because the changes in form, if
not in content, are so sweeping, the comments to the
proposed regulations are addressed under the current
section in which the subject matter addressed by the
comment appears. Following is a discussion of the com-
ments received by the Department and the Department's
response to them.

Section 4.1—Scope and purpose.

No comments addressing this section were received.
The proposed section was revised to remove the state-
ment that the Department will provide rehabilitation
services “facilitated through case management.” This
phrase was inserted elsewhere because it is a substantive
provision that is too specific to be included in a section
addressing the scope and purpose of the chapter. Lan-
guage is inserted to follow the statute more closely by
specifying that the Fund may be used to pay for “medical,
rehabilitation and attendant care services” for persons
with TBIs.

Section 4.2—Definitions

This section contains definitions of terms used in the
chapter.

Comment

The definition of “day services” should be revised to
include physical abilities as one of the abilities day
services are designed to improve.

Response

The Department accepts the recommendation, and has
made the suggested change to the definition of “day
services.”

Comment

The Division should be specifically mentioned in the
proposed definition of “Division” as the division that will
be responsible to administer HIP.
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Response
The Department accepts the recommendation.
Comment

It is proposed that the term “exhausted” be defined as
the point at which alternative financial resources (AFRS)
have been applied for and denied or fully utilized. It is
unclear what “exhausted” means in terms of AFRs. This
term may not be necessary if the financial eligibility
criteria are specified in more detail.

Response

The Department agrees with the comment. The term
“exhausted” is not defined in the final-form regulations.
The financial eligibility criteria for participation in HIP
are now specified in § 4.6(a)(1)(v) (relating to assess-
ment), which requires applicants to have AFRs not in
excess of 300% of Federal Poverty Income Guidelines to
participate in the Program. AFRs are defined as all
income subject to Federal income tax, funds available to
an individual by virtue of experiencing a TBI and funds
available to an individual through other State or Federal
programs. These are resources that must be used to pay
for HIP services until these resources are reduced to the
threshold amount. Because the final-form regulations now
make clear that an applicant or client cannot have AFRs
in excess of 300% of the Federal poverty level, it is not
necessary to require that AFRs be “exhausted.”

Comment

The term “legal representative” is used but not defined
in the proposed regulations. This term should be defined
to refer to one who is legally empowered to act for a head
injury applicant or client. This will clarify who can act in
this capacity and will also avoid repeatedly iterating a
list of persons who may or may not be so empowered.

Response

The Department agrees with the comment. The term
“authorized representative” is now defined in this section
to include any individual authorized by law to make a
decision for an applicant or client. Defining “authorized
representative” as one who is legally authorized to act for
an applicant or client clarifies that the input of an
authorized substitute decision maker is acceptable.
Whether or not an authorized representative exists, the
applicant or client, of course, is free to share information
with, and solicit the assistance of, parents, guardians or
anyone else the applicant or client chooses.

Comment

The definition of “legal representative” should include a
reference to “minor.”

Response

The Department disagrees. The final-form regulations
provide that only individuals who are 21 years of age or
older may participate in HIP. Therefore, no reference to
minors is needed.

Comment

The definition of “rehabilitation” should include “home
facilitation” in the list of services that are included.

Response

The Department accepts the recommendation. The de-
fined term that appears in the final-form regulations is
“rehabilitation services,” as opposed to “rehabilitation.”
“Home facilitation” is included in the list of services
contemplated by the term “rehabilitation services.” Addi-

tionally, part of the remaining substance of the proposed
definition was moved to § 4.9 (relating to rehabilitation
period).

Comment

The final sentence of the definition of “rehabilitation
service plan” should be deleted, as it inappropriately
contains substantive provisions and duplicates language
found in the substantive portions of the final-form regula-
tions.

Response

The Department agrees with this comment. The final
sentence has been deleted.

Comment

The definition of “rehabilitation service plan” should
include “the client's parent, guardian or representative”
among those who collaborate in the development of the
rehabilitation service plan.

Response

The Department agrees with the recommendation in
part. Much of the proposed definition of “rehabilitation
service plan,” including the part that addressed with
whom the provider could collaborate in developing the
plan, has been moved to § 4.8 (relating to rehabilitation
service plan). The term “authorized representative” is now
used. It is more comprehensive than “parent, guardian or
representative.” Section 4.8 does state that the provider
may collaborate with the applicant’s or client’s significant
others, such as family or healthcare providers, in the
development of a rehabilitation service plan. This permits
the provider the flexibility to consult with members of the
individual’'s support system, who may be most aware of
the individual's needs, when developing and revising a
rehabilitation service plan for an applicant or client.

Comment

The definition of “rehabilitation services” should include
therapeutic recreation and prevocational services. These
services assist community integration and community
reentry skills.

Response

The Department agrees with the comment, and has
incorporated these services in the definition of “rehabilita-
tion services.”

Section 4.3—Services eligible for payment.

This section lists the services that may be paid for
through HIP.

Comment

Proposed § 4.7 appears to limit payment for services to
“clients.” However, the services that will be paid by HIP
include assessments. It would seem that assessments are
for applicants, who are not necessarily clients. This
should be revised to be consistent.

Response

The Department agrees. Paragraph (1) states that
assessments of applicants by providers are among the
services for which HIP will pay.

Comment
Case managers should be reimbursed for travel time.
Response

The Department disagrees. The fee schedule utilized by
HIP establishes the rate at which case managers can be
reimbursed for their time. This rate assumes delivery of
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services to clients, and does not reimburse for travel time.
The fee schedule does, however, allow for reimbursement
for mileage. Because HIP funds are limited, the Depart-
ment has determined that case management reimburse-
ment will be limited to actual services delivered.

Comment

Education and training sessions should be offered to
case managers to improve their knowledge, resource
bases and facilitate information exchange among them.

Response

The Department disagrees. It will be the responsibility
of the providers with whom the Department contracts to
ensure that useful educational opportunities are available
to case managers and other staff in their employ.

Section 4.4—Requirements for provider participation.
Comment

The proposed regulations do not indicate what the
“appropriate National accrediting [bodies] as approved by
the Department,” referred to in proposed § 4.7(4) are, or
how a member of the public could find out what they are.
The final-form regulations should specify approved Na-
tional accrediting bodies, or should state how a list of
these may be obtained.

Response

The Department agrees. Subsection (a) states that a list
of Department-approved National accrediting bodies will
be published from time to time in the Pennsylvania
Bulletin. Additionally, a list can be obtained by contacting
the Division. At this time, the only National accrediting
body approved by the Department is the Commission for
Accreditation of Rehabilitation Facilities (CARF). CARF
is currently the predominant National accrediting body
for rehabilitation providers in the field of brain injury
rehabilitation. The Department will certainly consider
other qualified bodies for approval as the opportunity
arises.

Comment

Requiring rehabilitation facilities to obtain accredita-
tion makes voluntary accreditation mandatory. A require-
ment of specific accreditation of HIPs could result in lack
of access to HIP and head injury services for patients in
some regions of this Commonwealth. Minimum standards
for HIPs should be defined in the final-form regulations
and not deferred to accreditation.

Response

The Department rejects the recommendation. The De-
partment believes that the requirement that HIP provid-
ers be certified by qualified accrediting bodies assures
that uniform National recognized standards of care are
available to all enrolled HIP clients, and serves as a
continued quality assurance tool and measure.

Section 4.5—Application for enrollment as a HIP client.

This section addresses the procedures for securing and
filing an application for enrollment in HIP.

Comment

Is there a specific application form? How do applicants
obtain a copy?

Response

Subsection (a) provides a contact address at the Depart-
ment and also states that individuals may contact the
Department by electronic mail or facsimile. Individuals
who are interested in enrolling in HIP or arranging

enrollment for another should write to the Eligibility
Specialist at the address provided, by e-mail at:
eterrell@state.pa.us or by fax at (717) 772-0323. If there
is not sufficient funding to enable HIP to consider
accepting a new client at the time the individual makes
contact with the Division, the individual will be placed on
a waiting list under subsection (c). Subsection (d) makes
clear that the Division will provide application materials,
including an application form, when the individual quali-
fies to receive an application; that is, whenever there is
sufficient funding for HIP to be able to consider new
applicants and the individual is next on the waiting list.

Comment

What verifying documentation must accompany the
application form?

Response

The application must be accompanied by a physician’s
statement (the format for which will be provided by the
Department), a completed Commonwealth income tax
form, documentation of insurance including copies of any
insurance cards and documentation of citizenship and
residency. This will be explained to the applicant or the
applicant’'s authorized representative at the appropriate
time. The explanation will be in the instructions the
Division provides for completing the application form.

Comment

The final-form regulations should contain a provision
that clearly addresses the status of the individuals cur-
rently on the waiting list. This provision should also
outline the process of notifying those individuals of the
Department’s changes to HIP policy.

Response

The Department accepts the recommendation in part.
Subsection (c) states that individuals on the waiting list
will be asked to submit applications in the order that
their requests to be placed on the list were received by
the Division. Consequently, those individuals who are on
the waiting list as of the date these final-form regulations
are adopted will be able to apply for enrollment before
individuals who are placed on the list after them. The
section also states that individuals who are on the
waiting list who have already received case management
services through HIP, but never received rehabilitation
services through HIP, will be given first priority. This
class of individuals, those who receive case management
services before receiving rehabilitation services, will cease
to exist after the individuals who currently comprise the
class are handled by the Program. This section further
states that those persons who have never received reha-
bilitation services through HIP will be given priority over
those who have previously received rehabilitation services
through HIP.

The Department will send letters to all current HIP
clients upon the adoption of these final-form regulations,
explaining the new policies and the benefits to which they
will be entitled. The Department will also send letters to
all individuals on the waiting list. Additionally, the
final-form rulemaking will be published in the Pennsylva-
nia Bulletin and will be posted on the Department's
website.

Comment

The Department should clarify how the waiting list
referenced in proposed § 4.5(b) will be prioritized—for
example, by date of application, degree of injury or some
other criteria.
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Response

As previously stated, individuals on the waiting list will
be asked to submit applications in the order that their
requests to be placed on the waiting list were received.
The exceptions to this are individuals who are receiving
or have received case management services prior to
formal enrollment in HIP, who will be given first priority
as stated in subsection (c), and individuals who previously
received HIP services and who are reapplying. Individu-
als who have never received HIP rehabilitation services
will be given priority over former HIP clients, as stated in
subsection (e).

Comment

The Department should clarify whether an applicant
must reapply once the applicant is placed on the waiting
list, and how reapplicants will be prioritized.

Response

As explained in subsection (a), individuals do not
formally begin the application process until the Division
notifies them that it is their turn to apply. They are
placed on the waiting list because there are no funds
available to add them to the Program when they initially
contact the Division. Their addition to the waiting list is
accomplished via a signed letter sent to the Division.
Individuals on the waiting list are then invited to submit
an application for enrollment in HIP as funding becomes
available and their turn arrives. If an application were to
be filed at the time an individual is placed on the waiting
list, it would probably be stale by the time the Division is
ready to consider the individual for enrollment in HIP.

Section 4.6—Assessment.

This section first sets forth the criteria an applicant
must meet to be eligible for an assessment, and then
explains the assessment process.

Comment

According to proposed § 4.4(f), the Department will
notify an applicant of eligibility within 30 days from the
receipt of a complete application. How will the date when
an application is “complete” be determined and recorded?

Response

Information dealing with the application process is now
included in § 4.5 (relating to application for enrollment
as a HIP client). An application will be considered to be
complete on the day that the Division has received all of
the information necessary to process the application. For
example, an applicant is permitted to claim that the
applicant’s income as it appears on the Federal income
tax form or other reporting document is no longer repre-
sentative, as long as the applicant is able to support that
claim. If the applicant fails to include supporting docu-
mentation, the Division may have to request it in order to
verify that claim. The Division will record the date that it
has received all of the required and requested information
so that it is able to proceed with evaluating the applica-
tion. When the application is complete, the Division will
determine whether an applicant is eligible for an assess-
ment.

Comment

Proposed § 4.6 states that the Department will conduct
evaluations to determine an applicant’s initial eligibility
for HIP, as well as a client’s eligibility for continuing
enrollment. Proposed § 4.4 does not refer to these evalua-
tions. The referenced language in proposed § 4.6(a)
should be placed in the section dealing with eligibility.

Response

The Department agrees with this comment and has
revised this section to fully describe the assessment
process.

Comment

The use of the phrase “the Department will deem” in
proposed § 4.4(a)—(c) is unnecessary and should be de-
leted.

Response

The Department agrees with the comment, and has
deleted the phrase.

Comment

The requirement in proposed § 4.4(a)(1) that an appli-
cant must have sustained a TBI “on or after” July 3,
1985, in order to be eligible, is confusing. It should simply
read “The applicant suffered a TBI after July 2, 1985.”

Response

The Department agrees with the comment. Subsection
(@)(1)(i) now reads, “[t]he applicant sustained a TBI after
July 2, 1985.”

Comment

It is unclear why it is necessary, as required by
proposed § 4.4(a)(2), for an applicant to demonstrate the
intent to maintain a permanent home in this Common-
wealth for the indefinite future, and how the Department
would enforce this requirement.

Response

The Department disagrees with the comment, but has
revised the final-form regulations to improve clarity. The
final-form regulations no longer require the applicant to
“demonstrat[e] the intent to maintain a permanent home
in this Commonwealth for the indefinite future.” Rather,
subsection (a)(1)(ii) states that an applicant must have
been domiciled in this Commonwealth both at the time of
the injury and at the time application is made, to be
eligible to participate in HIP.

“Domicile” is a generally accepted legal concept. It is
defined as an individual’'s true, fixed and permanent
home to which that individual intends to return. A person
can have only one legal domicile at any given time. If a
person goes to a place and intends to make it a perma-
nent home for an indefinite period, the person is domi-
ciled there. If an individual takes up temporary residence
in this Commonwealth, but intends to return to a fixed
address elsewhere, the person is not a domiciliary of this
Commonwealth.

The Department believes that the domicile requirement
is reasonable, and may be ascertained rather simply. The
Division need only ascertain where the applicant resided
when the accident occurred, whether the applicant resides
in this Commonwealth at the time of application and the
applicant’s intentions regarding place of future residence.
The requirement is difficult to enforce only in that one
cannot keep an applicant from taking up temporary
residence in this Commonwealth and misrepresenting the
applicant’'s true intentions. However, the requirement
that an individual must have been a domiciliary of this
Commonwealth at both the time of the injury and the
time of application to HIP goes a long way to ensuring
that only true domiciliaries can present themselves. This
requirement has been established to ensure that HIP's
limited funds are used to assist Commonwealth residents.
It would not be appropriate to allow HIP funds to be
utilized by domiciliaries of other states when there are
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eligible Commonwealth domiciliaries whom HIP will be
unable to assist due to financial limitations.

Comment

The Department proposes to restrict enrollment in HIP
to individuals who are 21 years of age or older, and has
stated that individuals under 21 years of age are eligible
to receive services through other programs administered
by the Departments of Education (DOE), Labor and
Industry (L&I) and Public Welfare (DPW). However,
individuals under 21 years of age are not automatically
eligible for these programs. The Department should
clarify the need to restrict eligibility for HIP to individu-
als who are 21 years of age or over, as stated in proposed
§ 4.4(a)(4), and explain how the programs provided by
DOE, L&l and DPW are appropriate alternatives for head
injured individuals under 21 years of age. Note, for
example, that individuals who are under 21 years of age,
but have graduated from high school, may not be eligible
for services from DOE.

Response

Due to limitations on the amount of funding available
for HIP, the Department seeks to serve underserved
individuals through the Program. Because there are a
number of programs that make services similar to those
afforded by HIP available to individuals under 21 years of
age, the Department has elected to make HIP available
only for individuals who are at least 21 years of age.

The Office of Social Programs of DPW has established
the Community Services Program for Persons with Physi-
cal Disabilities (CSPPPD). The CSPPPD provides services
to individuals who have severe, chronic disabilities that
have manifested before 22 years of age, including disabili-
ties due to head injuries, and who are residents of or
applicants to nursing facilities. Clients of this program
have substantial functional limitations. Through
CSPPPD, they live in the community and are provided
with services such as service coordination, advocacy, peer
counseling and support groups, community-integration
activities, equipment-related assessment and transporta-
tion.

The Office of Social Programs of DPW also offers the
Attendant Care Program and Centers for Independent
Living (CILs), both of which are funded through the
Federal Rehabilitation Act of 1973 (P.L. 93-112). Al-
though the primary focus of the Federal legislation is on
vocational rehabilitation, the Attendant Care Program
provides for care services for severely disabled persons
without job potential. Services include personal care
attendants. The legislation additionally establishes CILs
that serve people with all types of disabilities, including
those stemming from head injury. These centers offer
housing referral, training in independent living skills,
training for personal assistants, assistive technology and
peer counseling.

All children under 21 years of age with disabilities,
including those due to TBI, are guaranteed a free,
appropriate education in the least restrictive environment
under the Federal Individuals with Disabilities Education
Act (IDEA) (P. L. 101-476). DOE has the responsibility for
public education, including education under IDEA.
Schools must prepare an Individual Education Plan (IEP)
for each child with a disability in cooperation with the
parents. The IEP is very important to the brain-injured
child who requires a high level of repetition, cueing and
practice.

While it is true that individuals who are under 21
years of age who have graduated from high school are no

longer eligible for services from DOE, an alternative
source of services to head-injured minors is the Office of
Medical Assistance, which provides a broad range of
medically necessary services to enrolled children under 21
years of age. DPW now works closely with the Depart-
ment, DOE and L&I to ensure that the service needs of
children with disabilities are met. Further, L&I's Office of
Vocational Rehabilitation (OVR) administers joint State-
and Federal-funded vocational rehabilitation services to
assist persons with mental and physical disabilities to
find jobs. The Federal Rehabilitation Act of 1973, which
establishes this program, includes provisions for support-
ive employment so that all persons have the opportunity
to work in jobs in the community, regardless of the level
of their disability. According to its 1998-2000 State and
Strategic Plans, OVR has a number of plans, policies and
procedures regarding the transition of students with
disabilities to vocational rehabilitation services. Students
are to receive transition services. These services, as
defined in the 1992 amendments to the Rehabilitation Act
and the IDEA, are a coordinated set of outcome-oriented
activities designed to promote movement from school to
post-school activities, including post-secondary education,
vocational training and integrated employment (including
supported employment), continuing and adult education,
adult services and independent living or community
participation. Transition services are based on the stu-
dent's preferences and interests, and include instruction,
community experiences, the development of post-school
adult living objectives and, when appropriate, the acquisi-
tion of daily living skills and functional vocational evalua-
tion. OVR partners with DOE to coordinate these pro-
grams and services to assist students through the
transition out of the public education system.

Comment

The proposed regulations limit participation to indi-
viduals over 21 years of age, but do not state an upper
age limit. The maximum age of participation in HIP
should be limited to individuals under the age of 60—65.
Scientific studies of head-injured patients indicate that
those over 55—60 years of age do not benefit meaning-
fully from aggressive inpatient rehabilitation. Limiting
participation in this way would save funding for younger
individuals who would be far more likely to benefit from
HIP services.

Response

The Department disagrees with the recommendation. A
maximum age limit is both unnecessary and unfair to
older head trauma sufferers. The individual applicant’s
potential to benefit from HIP services is gauged through
an assessment prior to enrollment in the Program. If the
completed assessment indicates that HIP services will not
be beneficial, the applicant will not be enrolled as a client
in HIP.

Comment

Proposed § 4.4(a)(3) refers to “HIP financial eligibility
criteria,” but fails to state what those criteria are. The
final-form regulations should define this term and specify
these important criteria so potential applicants are on
notice as to the requirements that they will have to meet.

Response

The Department agrees with the recommendation. Al-
though “financial eligibility criteria” is not a defined term,
the final-form regulations state what financial eligibility
criteria applicants must meet. Subsection (a)(1)(v) pro-
vides that an applicant's AFRs must be at or below 300%
of Federal poverty level. Subsection (a)(1)(v)(A) and (B)
state how AFRs will be assessed.
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Comment

Proposed § 4.3(c) states that the Department “will use
the Fund to pay for clients’ HIP services which would not
otherwise be available to clients with TBI who have
exhausted alternative financial resources.” The last part
of this sentence is redundant and unnecessary because,
under the eligibility requirements found in proposed
§ 4.4(a)(3), AFRs must be exhausted for a person to
become a client in the first place.

Response

The Department agrees with this comment. The final-
form regulations do not contain the referenced statement.
The final-form regulations also do not require AFRs to be
“exhausted.” Rather, subsection (a)(1)(v) establishes a
requirement that applicants have AFRs in the amount of
300% of the Federal poverty level or less.

Comment

The proposed regulations are not clear as to the extent
that a client must use resources before becoming eligible
for HIP services. For example, the definition of AFRs that
must be “exhausted” includes income that must be used
for needs other than rehabilitation services, and seems to
indicate that an individual must be impoverished before
being considered eligible for HIP. The final-form regula-
tions should specify the income and/or assets that the
Department will consider in making a determination of
financial eligibility.

Response

The Department agrees with the comment. Because of
the confusion engendered by the use of the term “ex-
hausted,” the final-form regulations do not include it.
Instead, the final-form regulations provide simply that
individuals must have AFRs in the amount of 300% or
less of Federal poverty level. AFRs include: any income
subject to Federal income tax; funds available to the
individual by virtue of having experienced the TBI; and
funds available to the individual through other State or
Federal programs. AFRs do not include other assets.

Comment

The Department should describe the procedures and
standards it will use for the evaluations to determine an
applicant’s initial eligibility.

Response

The final-form regulations distinguish between an indi-
vidual’s eligibility for an assessment and enrollment. An
applicant is initially determined to be eligible for an
assessment, which assessment will be used to determine
whether HIP services would be appropriate for that
person. An applicant’s eligibility for an assessment will be
evaluated based on the application form and its accompa-
nying documentation. Subsection (a) contains all of the
criteria that must be met for an applicant to be eligible
for an assessment. The requirements of subsection (a)(1)
are largely self-explanatory. The application form will
require the applicant to identify the date the TBI was
sustained. Documentary proof of residence and United
States citizenship will be required. Although the appli-
cant can answer as to age, documents, including insur-
ance forms, will be required and will serve as a check on
the other information provided. Documentary proof of
income must be provided and will be evaluated as
explained in subsection (a)(1)(v)(A) and (B). The required
proof will include, but will not be limited to, a completed
Federal income tax form.

Subsection (a)(2) provides that, to be eligible for an
assessment, an applicant cannot have an impairment that
is attributable to certain listed conditions. A physician’s
statement will be requested under subsection (a)(1)(iv). It
will be on a form provided by the Department and is to be
completed by the applicant's physician. It will ask
whether the applicant’'s impairment is attributable to any
of the enumerated conditions. The physician is, therefore,
responsible to provide this information. The Division will
use that statement in determining whether the applicant
is eligible for an assessment.

Subsection (a)(3) states that an applicant must not
manifest any symptom that would prevent the applicant
from participating in the assessment or would prevent
the provider from completing a full assessment. Again,
the Division will request the applicant’'s physician to
provide this information on the physician’s statement.

Finally, subsection (a)(4) requires the applicant to com-
plete an assignment agreement assigning to the Depart-
ment rights in future proceeds which may accrue to the
applicant as a result of the TBI, up to the amount
expended for HIP services for that individual. If an
applicant refuses to complete it, the applicant will not be
deemed eligible for enrollment in HIP.

Comment

An applicant is ineligible for HIP if the applicant has
significant preexisting psychiatric, organic or degenera-
tive brain disorders, under proposed § 4.4(c)(4). Who
makes the determination that an applicant’s impairment
is the result of a preexisting condition?

Response

Ultimately, the Division makes that determination. The
subject matter addressed in proposed § 4.4(c)(4) is ad-
dressed in subsection (a)(2) in the final-form regulations.
As previously stated, the Division will require applicants
to submit a statement that must be completed and signed
by their attending physicians. Additionally, the Division
may request access to an applicant’'s medical record. The
applicant will be ineligible for HIP due to a preexisting
condition if either the physician’s statement or the pa-
tient record demonstrates that the applicant's impairment
is due to one of the conditions listed in subsection (a)(2).

Comment

What if an individual with a history of emotional
illness sustains a TBI?

Response

Proposed subsection (c)(4), now subsection (a)(2)(iv),
specifically makes patients with certain conditions, in-
cluding significant preexisting psychiatric disorders, ineli-
gible for HIP.

Comment

An applicant is ineligible for HIP if the impairment is
due to a “cerebral vascular accident” under proposed
8§ 4.4(c)(5). The Department should define this term,
which has previously been defined in Stedman’s Medical
Dictionary (Williams & Williams, 1982) as “an obsolete
and inappropriate term for ‘stroke.’”

Response

The Department agrees with this comment, and has
replaced the term “cerebral vascular accident” with
“stroke” in subsection (a)(2)(v).
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Comment

How will an individual’s eligibility be affected if the
individual has a TBI and then sustains a stroke as a
result of the TBI?

Response

Subsection (a)(2)(v) provides that applicants are not
eligible for HIP services for any impairment which is the
result of a stroke. However, if an individual has sustained
a stroke subsequent to the TBI, the affected individual
could still apply for HIP services. Eligibility for an
assessment would depend upon whether the impairment
is attributable to the TBI rather than the stroke. If an
assessment is necessary in order to be able to make this
determination, the applicant will be assessed. If the
applicant’s impairment is determined to be due to TBI,
eligibility will depend upon the applicant’s ability to
benefit from HIP services, just as it would for an
applicant who had not suffered a stroke subsequent to the
TBI.

Comment

How will an individual’s eligibility be affected if the
individual is transitioning through an agitated phase of
Ranchos Level 1V? Is there a duration level?

Response

Subsections (b)(4) and (d) provide that applicants who
demonstrate suicidal or homicidal behavior or potentially
harmful aggression are precluded from participating in
HIP. Therefore, applicants who are transitioning through
an agitated phase of Ranchos Level 1V would be ineligible
for the Program if they exhibit aggressive or homicidal
behavior because of it. Individuals who are transitioning
through an agitated phase of Ranchos Level IV have to
demonstrate the ability to benefit from HIP services at
the time the application is made, just like any other
applicant. The duration of the agitated phase is therefore
irrelevant except as it affects the applicant at the time
application is made. The applicant is free to reapply if the
applicant is initially rejected due to transitioning through
an agitated phase of Ranchos Level IV.

Comment

What are the criteria and the process by which an
applicant’s eligibility for enrollment in HIP is evaluated?

Response

As discussed previously, an applicant is eligible for an
initial assessment if the applicant meets the criteria
specified in subsection (a)(1), if the impairment is not
caused by the conditions described in subsection (a)(2), if
the applicant does not exhibit the symptoms described in
subsection (a)(3) and signs the assignment agreement as
required by subsection (a)(4). A HIP provider will then
perform an assessment to enable the Division to deter-
mine whether the applicant is eligible for HIP enrollment.
The applicant will choose the provider who will perform
the assessment from a list of approved providers that will
be supplied by the Division. As providers are approved,
they will be added to the list.

The Division will determine whether the applicant is
eligible for enrollment, and the period during which the
applicant will be enrolled and receive rehabilitation ser-
vices, based upon the outcome of the assessment. The
assessment process includes face-to-face interviews with
both the applicant and the applicant’s significant other,
close family members or authorized representative, if
appropriate. The part of the assessment directly involving
the applicant may take place at the facility or at the

applicant's home or the facility where the applicant is
residing at the time. In addition to the interviews, under
subsection (c), the applicant’s medical records, including,
but not limited to, all treatment records relating to the
TBI, are examined.

The assessment process is intended to identify the
applicant's areas of need, upon which rehabilitation will
be focused. The assessment will identify: the applicant’s
physical, emotional and psychological needs; potential for
improvement; areas to be addressed through rehabilita-
tion services; facility and community resources needed;
and how choices can be provided for the applicant. This
identification of the applicant’s needs and ability, and how
to best serve the applicant, is accomplished by consulting
several sources, including medical records, significant
others and the applicant. A team of professionals from
relevant disciplines who will be designated by the pro-
vider conducts the assessment, as required by the con-
tract between the Department and the provider. If it is
determined that the applicant can benefit from services
offered by the provider, the assessment team will estab-
lish ultimate discharge goals, assign the applicant a
treatment team of professionals from each identified area
of need and draft a rehabilitation service plan for submis-
sion to the Department.

Best practice measures will be used to make the initial
determination as to whether the applicant can benefit
from services offered by the provider. Providers will be
given a standardized intake form, developed by the
Department and its consulting neuropsychologist, that
measures the applicant’s current functional living abili-
ties, including degree of independence, as well as whether
the applicant can make progress in various functional
abilities, including physical, cognitive and psychosocial
functions. If appropriate, the applicant's readiness for
vocational training is assessed. The form draws upon a
number of generally accepted performance measures, and
will be revised as best practice standards change.

Comment

The statement in proposed § 4.4(b) that an applicant's
eligibility will be determined based on a case manager’s
recommendation and “other neuropsychological evalua-
tions as deemed appropriate by the Department” is
confusing and unclear. If the Department intends to
require each applicant to undergo a neuropsychological
evaluation, the requirement should be clearly established.

Response

At this time, a neuropsychological evaluation no older
than 1 year is necessary as part of the assessment. In
many cases, the provider will not need to perform an
evaluation because one may have already been done at
the acute-care facility and will be part of the applicant’s
medical record. The Department’s contract with the pro-
vider will require that, if a current neuropsychological
evaluation is not available, the provider will perform one
or ensure that one is performed. Ordinarily, the Depart-
ment’s consulting neuropsychologist will not perform the
evaluation.

Comment

The Department should provide more information about
the role and term of its neuropsychological consultant and
the role of the Department’s neuropsychological consult-
ant in providing neuropsychological evaluations should be
clarified.
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Response

The Department’s neuropsychological consultant pro-
vides technical assistance and advice to the Program on
clinical issues as requested. The Department presently
contracts with the consultant for a term of 3 years. As
previously explained, the Department’'s consulting neuro-
psychologist will not ordinarily perform the neuro-
psychological evaluation necessary to the assessment.

Comment

The Department should explain how applicants’ med-
ical histories would be utilized in the evaluation process.

Response

Provider examination of the applicant's medical history
is an important part of the assessment. It assists in
determining whether the applicant can benefit from HIP
services and, if so, what specific rehabilitation services
the applicant needs. The Division may also request the
applicant’s medical records to use in making the determi-
nation as to whether an applicant meets the subsection
(@)(2) and (3) symptom and condition criteria for enroll-
ment.

Comment

It is inappropriate to have a determination of achieve-
ment of maximum medical improvement made by a case
manager and/or neuropsychologist. A physiatrist,
neurosurgeon, neurologist or other person with medical
experience in brain injury rehabilitation should review
applicants to determine their potential to benefit from
HIP services. These board-certified professionals are best
qualified to recognize subtle changes in a patient's
neurologic recovery.

Response

The Department disagrees with the comment. HIP
focuses upon rehabilitation. HIP providers are not med-
ical facilities. Rather, they are facilities that provide
post-acute rehabilitation services, which consist of physi-
cal and mental therapies that are most often directly
provided by nonphysician professionals who may or may
not be supervised by a physician. Although the facilities
are all under the supervision of physicians who practice
in relevant areas and who will be involved in the
assessment process as appropriate, those physicians will
not necessarily be neurosurgeons, neurologists or physi-
atrists. While the persons who directly provide HIP
rehabilitation services are not likely to be neurosurgeons,
neurologists or physiatrists, medical specialists may have
worked with the applicant during the applicant’'s treat-
ment in an acute care facility prior to entering the
Program, and their expertise and conclusions as evi-
denced in the medical record are an important part of the
evidence weighed in the assessment process.

Comment

The determination of ability to benefit and live more
independently should be accomplished through the use of
generally accepted performance measures such as the
Functional Independence Measure. Specific outcome mea-
sures can show improvement when more global outcome
measures show no change. A more systemized and careful
determination of a patient's ability to benefit from reha-
bilitation services should be mandatory.

Response

The Department will use best practice measures to
determine whether an applicant is able to benefit from

HIP services. These may incorporate or include the use of
the Functional Independence Measure and other specific
outcome measures.

Comment

Proposed § 4.4 states that an individual would be
ineligible for HIP if the Department deems that the
individual lacks the potential to benefit and live more
independently as a result of HIP services. Individuals
who suffer from TBI may not show improvement in a
consistent fashion. The final-form regulations should
stipulate that the patient should be given 3 months over
which to demonstrate progress when the eligibility deter-
mination is being made.

Response

The recommendation is rejected. Substantial funding
would be needed to pay for a 3-month assessment period.
The Department lacks sufficient funds to provide HIP
services to all persons who may benefit from the services.
The Fund can be used to serve more persons with TBI if
the applicants are ready and able to benefit from rehabili-
tation services at the time of the assessment. An appli-
cant who is initially found ineligible is free to reapply,
and may later qualify to participate in HIP if progress is
made after the initial application.

Section 4.7—Enrollment.

This section discusses client enrollment, including de-
termination of eligibility and maximum term of enroll-
ment.

Comment

Proposed § 4.4(f) should provide that applicants will be
notified when they are ineligible, as well as when they
are eligible.

Response

The Department accepts the recommendation. This
matter is addressed in subsection (a). It states that an
applicant will be notified of the Division’s decision on an
application for enrollment (whatever that decision may
be) within 16 days of the Division receiving the completed
assessment from a provider.

Comment

Under proposed § 4.4(b), a case manager with only 2
years of experience makes the critical determination as to
the applicant’'s potential to benefit from HIP services.
This is inappropriate. The Department should clarify the
case manager’s role in determining an applicant’'s poten-
tial to benefit from HIP services.

Response

The Department agrees with the comment. The Depart-
ment has removed from proposed § 4.4(b) the reference to
the case manager's recommendation. Subsection (b) states
that the provider shall assess the applicant and deter-
mine whether the applicant can benefit from HIP ser-
vices. Case managers employed by the provider may or
may not participate in the assessment of the applicant as
part of the assessment/treatment team assigned by the
provider. In this capacity, the case manager would provide
information and input relevant to the determination of
whether an applicant can benefit from services. The team
assigned by the provider will make recommendations to
the Division. As clarified in subsections (a) and (b), the
Division will make the ultimate determination of an
applicant’s potential to benefit.
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Comment

The written notice referred to in proposed § 4.4(f)
should include: the reasons that an applicant is ineligible;
any time, dollar or other limits on services and the
reasons for those limits; and a reference to the section
relating to “Appeals.”

Response

The Department agrees with the comment. Subsection
(a) addresses the written notice the Department will send
to applicants as to its determinations on their applica-
tions. It specifies that, if the Division determines that the
applicant is ineligible to participate in HIP, the notice will
include the reasons for that determination and will advise
of appeal rights.

The specific limit on the time that clients may receive
services (1 year for rehabilitation services followed by a
6-month transition period during which case management
services only may be provided) is now addressed in
subsection (e). Section 4.12 (relating to funding limits)
sets the maximum dollar amount for rehabilitation ser-
vices at $100,000 per rehabilitation period, plus $1,000
for case management services during the transition pe-
riod. Any additional limits on the duration of, or funds
available for, a client’s participation in the Program will
be explained in the written notice of the determination of
eligibility. Limits below the maximum dollar amount will
be imposed where the necessary services for a client are
ascertainable from the assessment and will cost less than
the maximum permitted.

Comment

A time limit should be set within which the Division
must approve or disapprove the proposed rehabilitation
service plan.

Response

The Department agrees with the comment in part.
Subsection (a) states that the Division will accept or
reject the rehabilitation service plan within 16 days after
receiving it from the provider and will provide written
notice of that decision to the applicant. This is a time
limit the Division will strive to meet with the utmost
diligence. However, it should be understood that the plan
would not be accepted by default should some extraordi-
nary event prevent the Division from acting within that
time.

Comment

Rehabilitation services are limited to a 12-month pe-
riod, beginning with the date of the client’'s enrollment in
HIP. Proposed § 4.8(a) indicates that development of a
rehabilitation service plan will not begin until enroliment
begins. A client could lose a significant amount of reha-
bilitation time while waiting for the rehabilitation service
plan to be approved. The final-form regulations should
provide that the 12-month rehabilitation period does not
begin until actual rehabilitation services commence.

Response

The Department agrees with the comment. Subsection
(d) clarifies that a client’'s enrollment begins on the day
the client begins receiving rehabilitation services from a
provider after the Division issues a written notification
that the client will be enrolled. Section 4.6(d) of the
final-form regulations provides that the rehabilitation
service plan is developed prior to the beginning of
enrollment.

Comment

The Department should clarify whether the notice of
eligibility given to the applicant is considered to be the
starting date for enroliment.

Response

The Department agrees with the comment. The notice
of eligibility given to the applicant is not considered to be
the starting date for enrollment. Under the final-form
regulations, an applicant may actually receive two notices
of eligibility. The first notice of eligibility informs an
applicant that the applicant is eligible for an assessment.
If the assessment demonstrates that the applicant would
be able to benefit from HIP services under this section,
the Division will notify the applicant of acceptance into
HIP within 16 days of receiving the completed assess-
ment, as stated in subsection (a). Neither of these notices
is the starting date for enrollment. The starting date for
enrollment is the date upon which a provider actually
starts providing rehabilitation services, as stated in sub-
section (d).

Comment

The Department should clarify how and when the
“maximum available funding and time limits for [HIP]
services,” as those terms are used in proposed § 4.5(a)
and (f), are determined.

Response

The Department agrees with this comment. The maxi-
mum time limit on the enrollment period is 18 months,
consisting of 12 months of rehabilitation and a 6-month
transition period during which case management services
only will be provided, as stated in subsection (e). The
maximum available funding for each HIP client per
enrollment period is $101,000, as stated in § 4.12.

Comment

The Department should describe the procedures and
standards it will use for the evaluations to determine a
client’s continuing enrollment.

Response

The Department agrees with this recommendation. The
criteria for premature termination are set forth in subsec-
tion (e). Subsection (f) addresses the specifics of the
notification that will be used to inform the client of the
decision to terminate the client’'s participation in HIP.
Reviews of a client's progress are required at least
quarterly, as prescribed by § 4.8(d).

Comment

Evaluations to determine continuing enrollment should
be discussed at the beginning of proposed § 4.5(f).

Response

The criteria to terminate participation in HIP are
enumerated in subsection (e).

Comment

The Preamble to the proposed regulations states that
the average head injury client completes a rehabilitation
program in 1 to 3 years. Why, then, is it appropriate to
limit rehabilitation in HIP to 1 year under proposed
§ 4.6(b)? For example, there are a number of people in
their 20s and 30s who may require up to 3 years to
realize maximum benefit from rehabilitation therapy.
Limiting the duration of funding to 1 year would restrict
the maximum potential recovery of those patients.
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Response

The Department believes that it is appropriate to retain
the 1-year limit on rehabilitation in the final-form regula-
tions, which now appears at subsection (e). The greatest
gains from rehabilitation services are generally experi-
enced during the first year. Further, 1 year is a reason-
able time in which clients may be expected to make
significant progress, after which they may be able to
transition to other programs or less intensive services to
complete their recovery. Additionally, individuals who
have been discharged from HIP may reapply. Also, re-
stricting payment for rehabilitation services to 1 year will
enable the Department to assist more people with TBIs.

Comment

Criteria should be established to allow a client to
qualify for an exemption to the 1-year limit on the
rehabilitation period. The criteria should include an
exception for clients who are continuing to make tangible,
concrete progress in rehabilitation.

Response

The Department rejects this recommendation. A num-
ber of commentators were concerned with the 1-year
limit. The Department agrees that there are patients who
could continue to benefit from rehabilitation services after
1 year. However, HIP funds are limited, and there are far
more applicants to HIP than there is money available to
help them. The greatest gains from rehabilitation services
are generally experienced in the first year. In short, the
limits established will enable HIP to do the greatest good
for the greatest number. The final-form regulations there-
fore retain the 1l-year limit and establish a $100,000 cap
on expenditures for rehabilitation services in a single
rehabilitation period.

Comment

There is a lack of available, appropriate alternatives to
HIP for those individuals who must transition out of HIP
after 1 year. Many individuals who will be removed from
HIP will of necessity be placed back in the family home or
in a nursing home, neither of which can meet the needs of
a young adult requiring significant assistance and contin-
ued rehabilitation and therapy. How will the chronic
needs of patients be addressed, and how will they secure
services beyond the 12 months funded by HIP?

Response

The Department acknowledges that in some cases there
may be a lack of available and appropriate services for
those who are transitioning out of HIP. The function of
the Program, however, is to provide rehabilitation ser-
vices, not chronic care. Providers are required to begin
planning for the client's eventual transition out of HIP
when they write the initial rehabilitation service plan.
The rehabilitation service plan is reviewed and modified
as needed on a quarterly basis. The goal of the rehabilita-
tion service plan is to affect the smooth transition to
other services as appropriate, based on the patient’s need.
To further address the transitional needs of clients, the
final-form regulations establish a 6-month transition pe-
riod immediately following the rehabilitation period. Dur-
ing the transition period, HIP will provide up to $1,000 in
case management services to help connect clients, includ-
ing those with chronic needs, to other programs and
services that may be available to them.

There are programs available through other State and
Federal agencies that are geared toward meeting chronic
needs. As previously discussed, L&l offers OVR services,
for which individuals who have been HIP clients are

frequently eligible, to train and assist individuals to
become employable and employed. The Attendant Care
Program and CILs, which provide a wide range of
services to individuals with chronic needs, are available.
The CSPPPD provides services to individuals who have
severe, chronic disabilities that have manifested before
the age of 22, including disabilities due to head injuries.
The Office of Social Programs of DPW has proposed a
Home and Community Based Waiver (CommCare Waiver)
to allow Medicaid funds to be used for nonmedical home
and community-based support services for individuals
with TBIs. It is expected that many HIP clients who are
not eligible for other programs would be eligible for this
one. Funds from HIP are currently appropriated to DPW
for State fiscal years 1999-2000 and 2000-2001 so that
eligible HIP clients can be transferred to this program
and other head-injured clients can be accepted into HIP.

Comment

The Department should clarify whether or not rehabili-
tation services can be continued, and for how long,
following an interruption within the 12-month period.

Response

If there is an interruption that will last for an indeter-
minate period of time within the 12-month rehabilitation
period described in subsection (e), rehabilitation services
cannot be continued following the interruption. The De-
partment has determined that the fairest, most reason-
able and most administratively feasible course of action
with regard to this issue is to limit enrollment in HIP to
a 12-consecutive-month-rehabilitation period, followed by
a 6-consecutive-month-transition period. The administra-
tive demands of HIP do not permit a policy of tolling the
enrollment period or holding funds. There are certainly
circumstances, such as a temporary illness, where a client
could reasonably be anticipated to resume participation in
HIP within a short, determinable period of time. In such
a case, the enrollment period would not be tolled, but the
client would not be removed from HIP. The client could
resume services upon recovering, if recovery occurs dur-
ing the enrollment period.

Comment

There are some head injured patients who may initially
benefit from a 6-week to 3-month course of inpatient
rehabilitation therapy, be discharged to either home or a
nursing home and at a later date experience a spontane-
ous recovery so that they would again be able to benefit
from inpatient rehabilitation. For this reason, funding
should not be limited to consecutive months.

Response

The Department disagrees with the comment. A client
who has been discharged whose return is not anticipated,
as in the situation described, cannot automatically be
readmitted to the Program at an unscheduled later date.
The purpose of this Program is to facilitate client transi-
tion to appropriate care settings. It should be noted that
clients may reapply for HIP services after being dis-
charged from the Program.

Comment

HIP services should not be limited to consecutive
months. It is critical that funding be intermittently
available as persons with brain injury undergo life
changes such as changes in support systems and normal
developmental changes such as graduating from college or
a vocational program. Services should therefore be scruti-
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nized at 3 to 6 month intervals, and should be used at
points in time when clients are most in need of those
services.

Response

The Department rejects the recommendation. The De-
partment does not prohibit reapplication to HIP after the
client is discharged. Lifetime HIP services are therefore
not capped, and may be available intermittently. The
limits described in the final-form regulations are appli-
cable to each enrollment period.

Comment

Proposed § 4.5(f)(5) results in stopping payments if it is
“no longer feasible” to implement a rehabilitation service
plan. It is not clear who would make the a determination
or how the client would be notified. The Department
should clarify the process and conditions under which it
would discontinue payment for this reason.

Response

The Department agrees that clarification is necessary.
The final-form regulations are more specific as to when a
client’s enrollment in HIP will be discontinued. Subsec-
tion (e)(2) states that a client will be discharged from HIP
if the client fails to cooperate or exhibits unmanageable
behavior so that HIP cannot provide the appropriate
services to meet the client’'s needs. A provider who
believes that the client is exhibiting behavior of this kind
and feels that it can no longer appropriately provide
services to the client must notify the Division. The
Division will consider evidence presented to it, including
quarterly patient status reports, and will request addi-
tional information as is necessary for it to determine
whether to end the client’s enrollment in HIP. In all
cases, efforts will be made to transition the client to
appropriate settings as available.

Comment

The final-form regulations should contain a provision
that clearly addresses the status of the individuals cur-
rently enrolled in the Program.

Response

The Department agrees with the comment. Subsection
(9) is entitled “grandfather clause.” This subsection makes
clear that clients who are receiving HIP rehabilitation
services as of the effective date of the final-form regula-
tions will be eligible for the maximum enrollment period
of 18 months, which will begin on the effective date of the
final-form regulations. Those who are receiving only case
management services as of the effective date will be
eligible for the 6-month transition period, also beginning
on the effective date of the final-form regulations.

Other changes

The proposal listed triggers that would cause the
Department to stop paying for HIP services. Subsection
(e) states when a client’'s enrollment will end. This is a
significant distinction between terminating enrollment
and stopping payment because the Department may stop
paying for services while the client remains enrolled in
HIP. For example, if a client receives or gains access to
AFRs in excess of 300% of the Federal poverty level, the
client is expected to pay for HIP services up to the
amount of the AFRs received. If the client can pay for the
HIP services, the Department will stop paying. However,
the client will not be discharged from HIP, as the amount
of AFRs received may not be enough to pay for services
over the entire remaining enrollment period.

It was also proposed that the Department would stop
paying for HIP services if AFRs became available. As
previously stated, the Department will stop paying for
HIP services if that happens. However, that statement
does not appear in the final-form regulations, as the
availability of AFRs will not automatically end the client’s
HIP enrollment. If the AFRs are legitimately exhausted
due to paying for appropriate services, and the client
becomes again financially eligible for HIP during the
period of enrollment, the Program may resume paying for
HIP services for the remainder of the enrollment period.

The final-form regulations state that a client’s enroll-
ment will end when the client reaches the maximum
limits on funding and duration. Subsection (e)(1) states
that a client's enrollment will end prior to the time
designated in the client’s rehabilitation service plan if the
Division determines that the continuation of services will
not enable the client to make further progress. This
statement combines proposed § 4.5(f)(1) and (5), as it
contemplates both that a client may make positive
progress so that the services that HIP can offer are no
longer needed or that a client’'s condition may deteriorate
so that the client can no longer benefit from HIP services.

Subsection (e)(4) states that a client’'s enrollment will
end if the client becomes eligible for other services offered
as a result of the TBI, and those services meet the client’s
needs so that HIP services are no longer necessary. This
was not stated in the proposed version of the regulations
because the availability of other services was included in
the definition of AFRs. However, including other services
in that definition caused a difficulty—that of trying to
quantify “other services” in order to determine if the
income cap was exceeded. This problem is solved by
simply providing that, if a client can obtain other services
that meet the client’s needs, the client's HIP enrollment
will terminate. If a client has access to other services that
do not meet the client's needs entirely, the availability of
the services will be taken into account when assessing the
client’'s needs and writing and revising the rehabilitation
service plan.

Section 4.8—Rehabilitation service plan.

This section requires providers to develop a rehabilita-
tion service plan for each HIP client, states what must be
specified in each plan and sets a schedule for review and
updates.

Comment

Proposed § 4.8(b) should be revised to require the
rehabilitation service plan to state the specific anticipated
outcomes to be achieved and the time frame for their
achievement, and should specify that those outcomes
should be stated in objective and measurable terms

Response

The Department agrees with this comment. The recom-
mendation has been incorporated into subsection (c)(1).

Comment

The proposed regulations require beginning and ending
dates for each service. This is difficult to estimate, since
it depends on the patient’s progress.

Response

Subsection (c)(1) requires providers to establish esti-
mated time periods for the client to meet goals based
upon an individual client assessment. Therefore, the
provider, the client, the Division and the Peer Review
Committee (Committee) will have timed objectives by
which to measure performance. However, the rehabilita-
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tion service plan is a planning document subject to
quarterly review, evaluation and modification. As part of
this process, it is expected that beginning and ending
dates of services will be modified as necessary, as ad-
dressed in subsections (d) and (e).

Comment

Proposed § 4.8(c) requires an evaluation of client
progress, but does not specify the content of the proce-
dure. The outcome of an evaluation is significant, as it
could result in the modification of the rehabilitation
service plan or discontinuation of services. The final-form
regulations should therefore specify the procedure and
the requirements or criteria used for such an evaluation.

Response

The Department agrees. The treatment team assigned
by the provider is primarily responsible for measuring
client progress. Drawing on its experiences with the
patient and the patient records, the team should use the
quarterly reviews of the rehabilitation service plan re-
quired by subsection (d) to assess how the client has
progressed towards the established goals. If the team
becomes aware that satisfactory progress is not being
made, additional reviews should be scheduled under
subsection (e). The modifications to the rehabilitation
service plan should closely track client progress. Reviews
of the rehabilitation service plan are done in conjunction
with the client and the client’s family and/or authorized
representative, as required by subsections (a) and (e). The
ultimate goal is always for the client to be more indepen-
dent, as stated in subsection (b). In addition to updating
the rehabilitation service plan on a quarterly basis,
providers must send to the Division quarterly written
patient progress reports. The Division will be reviewing
these progress reports against the rehabilitation service
plan and plan modifications, to ensure that progress is
being made and reported appropriately. In addition, the
Committee will be reviewing the progress reports and
rehabilitation service plans for at least one patient from
every HIP provider each quarter. The Division will have
access to the complete patient records of the facility, and
may obtain for the Committee any additional documents
as appropriate. The reviews are intended to ensure that
the patients of a given facility make appropriate progress
toward timely transition to less restrictive environments.

Comment

Will HIP have a specific form with timeline guidelines
for submission of periodic patient status reports?

Response

Yes. Providers are required to complete written patient
status reports for the Division on a quarterly basis. This
requirement is in addition to the provider’s obligation to
review the rehabilitation service plan on a quarterly
basis.

Comment

The proposed regulations impose a number of require-
ments on the development of a rehabilitation service plan.
These include participation by the provider, case man-
ager, client and representatives of the client, approval by
the Department and specific components that the plan
must contain. However, no requirements are specified for
modifications of the rehabilitation service plan, so it is
unclear whether modifications must meet any of these
requirements.

Response

Subsection (e) clarifies that all modifications must meet
the regulatory requirements for the original rehabilitation
service plan as established in subsections (a)—(d). As
with the original rehabilitation service plan, modifications
must be made by the provider's treatment team in
collaboration with the client or authorized representative
and significant others, if applicable, and contain the
elements specified in subsection (c). Subsection (e) further
provides that modifications must indicate whether previ-
ous goals were met. Where goals were not met, the
modified plan must address the reasons why, and modify
or change the goals appropriately. The provider will be
required to submit all modifications to HIP along with the
quarterly patient progress reports, so that the Program
and, if applicable, the Committee, can consider those
documents.

Section 4.9—Rehabilitation period.

This section establishes requirements with which pro-
viders must comply when providing rehabilitation ser-
vices and the purposes for which rehabilitation services
may be provided.

Comment

The proposed definition of “rehabilitation” should ad-
dress cognitive needs as well as physical, social and other
aspects of a client’s rehabilitation.

Response

The Department accepts the suggested change and has
incorporated it in subsection (a). In addition, the final-
form regulations have added a definition of “rehabilitation
services,” which includes cognitive remediation. The final-
form regulations do not include a definition of “rehabilita-
tion.” This is pertinent to the next comment also.

Comment

The proposed definition of “rehabilitation” should be
revised to enumerate the list of professionals who can
supervise the provision of rehabilitation services; the list
should include psychologists.

Response

The Department disagrees with the recommendation.
The phrase “other appropriate health professional,” as
used in subsection (b), includes psychologists where the
services provided may be supervised in accordance with
standards prevailing in their field. The phrase adequately
describes who can provide and supervise the provision of
rehabilitation services. Further enumeration is not neces-
sary.

Comment

The final-form regulations should indicate that physical
therapy, occupational therapy, speech therapy and psycho-
logical services may be provided in a home setting.

Response

The Department agrees that it should be possible for
services to be provided in a home setting. Neither the
definition of “rehabilitation services” nor any other provi-
sion of the final-form regulations limits the setting in
which services may be provided.

Comment

The treatment offered by rehabilitation facilities should
be monitored more closely to ensure that clients are being
given actual rehabilitation services and not just care and
maintenance.
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Response

The final-form regulations implement practices aimed
at monitoring providers to ensure that patients are being
provided with appropriate rehabilitation services. The
final-form regulations require providers to be accredited
by a National accrediting body approved by the Depart-
ment. The Department requires providers to send quar-
terly patient progress reports and to update rehabilitation
service plans on a quarterly basis. These documents will
be reviewed by the Division and, in some cases, by the
Committee, to ascertain the appropriateness of services
provided and progress made. Additionally, the Division
will conduct annual onsite reviews.

Section 4.10—Transition period.

This section establishes a 6-month period immediately
following the rehabilitation period, during which HIP will
provide case management services to clients.

Comment

The Department should indicate how transition from
the rehabilitation programs will be managed after the
12-month limit on HIP-funded services is up.

Response

Providers must address discharge planning in the
initial rehabilitation service plan, as goals and outcomes
must be established for the entire enrollment period
under § 4.8(c)(1). Additionally, the Department has added
a 6-month transition period that will follow the 12-month
rehabilitation period, and affords a maximum of $1,000 in
funding to facilitate transition. Case management ser-
vices will be provided during this time to assist the client
with the transition from HIP-funded services to other
existing programs.

Section 4.11—Case management services.

This section establishes requirements with which pro-
viders must comply when providing case management
services for HIP.

Comment

The proposed definition of “case manager” states that a
case manager is an individual “approved” by HIP to
provide case management to HIP clients. The final-form
regulations should contain a section describing the quali-
fications necessary for approval, and outlining the ap-
proval process.

Response

The Department accepts the recommendation in part.
Case management services will be provided to HIP clients
through their HIP providers. This enhances continuity of
care and eliminates the need for the Department to
contract with individual case managers. The Department
believes this is more efficient and will result in appropri-
ate oversight and more contact between the case manager
and other care providers. It will further ensure continuity
between the establishment of rehabilitation goals and
discharge planning. The final-form regulations therefore
do not include the requirement of HIP “approval” of case
managers. A case manager is defined in the final-form
regulations as “[a]n individual who delivers case manage-
ment services to a client through a provider.” This section
requires case managers to have at least 1 year of
experience in TBI case management.

Comment

Case managers should be given full-time employment
and be available on a full-time basis.

Response

The Department disagrees. The definition of “case
management services” states that case management ser-
vices will be provided to HIP clients through rehabilita-
tion providers. Generally, those providers employ full-time
case managers. Clients currently receiving HIP case
management services will continue with their current
case managers for the duration of their transition periods.
The Department contracts with those case managers
directly, on an as-needed basis. Consequently, some of
them are part-time and some are full-time.

Section 4.12—Funding limits.

This section establishes limits on HIP funding for
rehabilitation and transition periods.

Comment

Proposed § 4.6 specifies time limits, but does not
specify any limit on the money to be spent. If the
Department intends to impose a per-client funding cap,
this maximum limit should be specified in the final-form
regulations.

Response

The Department accepts this recommendation. This
section of the final-form regulations establishes that the
maximum funding available is $100,000 for rehabilitation
services provided during the 12-month rehabilitation pe-
riod, and an additional $1,000 for case management
services provided during the 6-month transition period.

Comment

The establishment of a monetary limit for services
would be an incentive to rehabilitation centers to provide
cost-efficient outpatient services.

Response

The Department agrees with the comment and has
established a limit in this section of the final-form
regulations.

Section 4.13—Payment for HIP services.

This section addresses the Department-provided notice
to a client regarding services and funding for which HIP
will be responsible, client responsibility to update finan-
cial information, client responsibility for payment and
when the Department will seek reimbursement for its use
of HIP funds.

Comment

It is not clear what amount of AFRs will result in the
discontinuation of HIP services. If a small amount of
AFRs becomes available, or certain services can be ob-
tained from another source, will that result in the
discontinuation of HIP services? The final-form regula-
tions should specify some reasonable threshold at which
the availability of AFRs will result in HIP services being
discontinued.

Response

The Department agrees with the recommendation. The
Department will not discharge a client from the Program
because AFRs in some small amount over the permitted
300% of the Federal poverty level become available to a
client or limited services will be provided by another
source. A client who receives AFRs over the threshold
amount of 300% of the Federal poverty level will be
expected to pay for services up to the excess amount, as
provided in subsection (b)(2). HIP will, however, continue
to pay for those services not covered by the excess AFRs.
Likewise, the availability of services from another source
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will not result in the client’'s discharge from HIP unless
they duplicate or otherwise render HIP services unneces-
sary. Rather, they will affect the determination of the
client’'s needs, whether that determination is being made
as part of the initial assessment or as part of modifying
the service plan. Where appropriate, services available to
the client through other programs will substitute for
HIP-funded services in the rehabilitation service plan.

Comment
Will HIP have a fee schedule for reimbursement?
Response

The Department does have a fee schedule that estab-
lishes rates for specific HIP services. All providers will be
paid the same set rate for services, which will encourage
them to provide those services efficiently. The fee sched-
ule is not set forth in the final-form regulations. It will be
revised from time to time, as the need arises, and will be
made a part of each contract between the Department
and a provider.

Other Changes

The Patient Share of Cost (PSC) Table is included as an
appendix to the final-form regulations so that affected
parties can see what their potential share of the cost will
be if they participate in HIP. The PSC is established
based upon the percentage of the Federal Poverty Income
Guidelines that the applicant’'s income comprises, up to
300%. For example, the PSC Table (Appendix A to the
final-form regulations) states that a client who has an
income between 225% and 250% of the Federal Poverty
Income Guidelines will pay a total of $250 for services
received through HIP. The amounts currently established
in the PSC Table will not increase, even though the
amounts in the Federal Poverty Income Guidelines will.
For example, a client who is at between 225% and 250%
of poverty currently may make between $19,329 and
$21,475. Although those dollar amounts will increase
when the Federal government revises the Poverty Income
Guidelines, so that a person who is at between 225% and
250% of poverty level will have more income, the dollar
amount assessed by HIP upon such a client ($250) will
not change. It may be that a person who currently makes
$19,329 (currently 225% of poverty level) will wind up
making only 222% of the Federal poverty level when the
Poverty Income Guidelines change. If that person then
became a HIP client, the person would be assessed $50 as
the PSC, under the PSC Table (those making between
185% and 225% of poverty level are assessed $50).

The Department does not anticipate raising the dollar
amounts of the PSC. If it is determined for any reason
that those amounts must be raised, the Department will
go through the rulemaking process so that affected
parties may have notice and an opportunity to comment.
The Department will publish a notice in the Pennsylvania
Bulletin if it lowers or eliminates the PSC.

Section 4.14—Peer review.

This section states that the Department will establish a
Committee. It establishes some procedures and duties of
the Committee.

Comment

What are the specific criteria that the Committee will
use to review rehabilitation service plans and recommend
actions? Is there a specific form that will be used?

Response

The Department has developed forms for use by the
Committee. Subsection (b)(1) provides that the Committee

will, on a quarterly basis, review a random sampling of
cases, including at least one client from each provider.
The review may include the quarterly progress reports,
the rehabilitation service plan and all modifications and
any other documents deemed necessary by the Committee
or by the Department. The review will be aimed at
ascertaining whether best practices were followed in
HIP-related service areas provided at the facility. The
criteria envisioned at this time will include analyses of:
whether the rehabilitation service plan is being followed;
whether goals are being met; whether the rehabilitation
service plan is properly modified in response to the
changing needs of clients; whether the provider recog-
nizes when clients have met goals and when further
service in an area is not needed; and whether the
provider is willing to transition clients to the next level of
independence when appropriate. The Committee must
provide written recommendations to the Department
within 30 days of completion of any review of services.

Comment

The Department should provide more information on
the membership of the Committee, and the process that
will be used to select the Committee members.

Response

The Department will revise the number of members
and the configuration of the Committee based upon its
review of the Committee’s performance and needs. De-
partment plans for the Committee at this time are that it
will include nine members, at least six of whom will be
from the post-acute rehabilitation provider community.
Since the rehabilitation services under review by the
Committee are solely those provided in a post-acute
setting by HIP providers, it is appropriate that the
majority of Committee members should be experienced in
providing rehabilitation services of this kind. The Depart-
ment will try to fill at least two of the remaining three
positions with individuals who work in the acute rehabili-
tation hospital community. Acute rehabilitation hospitals
provide medical as well as rehabilitation services. The
services provided in these facilities are aimed primarily
at stabilizing the patient to a point where the patient can
benefit from post-acute rehabilitation. Services provided
in the acute setting are not funded by HIP. However, the
input of individuals who work in this setting and who
may be more medically oriented, is invaluable in review-
ing the post-acute rehabilitation services provided to, and
progress made by, HIP clients.

Committee members will be appointed by the Depart-
ment. The Department will contact its providers and the
Pennsylvania Association of Rehabilitation Facilities to
solicit recommendations. Facilities not directly contacted
by the Department, including both acute and postacute
facilities, are welcome to recommend candidates for the
Committee to the Department in writing. A member of
the Committee may not participate in a review that
presents a conflict of interest, including reviews of service
provided to a client of the member or the member’s
employer or a close relative of the member.

Comment

The Committee should be made up of board-certified
physiatrists, neurosurgeons and neurologists. Comprising
the Committee of social workers, psychologists or medical
doctors who have specialties other than those previously
named is inappropriate and leads to inaccurate assess-
ments of neurologic progress of head-injured individuals
who otherwise could make a good recovery. At the very
least, there should be sufficient physician representation
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drawn from these specialties to ensure that the more
global and holistic needs of brain-injured patients are
addressed.

Response

As stated previously, the Department will revise the
number of members and the configuration of the Commit-
tee based upon review of the Committee’'s performance
and needs. Practitioners of specialties mentioned by the
commentator, or the facilities they practice at, are wel-
come to contact the Division and recommend specialist
candidates for membership on the Committee.

Section 4.15—Administrative review.

This section establishes a two-step review process for
applicants and clients who disagree with decisions made
by the Division.

Comment

There is a discrepancy between proposed § 4.10(a)(1)
and (2). Subsection (a)(1) states that an “applicant” may
file a request for administrative review. Subsection (a)(2)
states that the “applicant or client” must file the request
within a specified time limit. This should be clarified.

Response

The Department agrees. Subsections (a)(1) and (b)(1)
clarify that an applicant, client or authorized representa-
tive may file a request for “reconsideration” and may
“appeal” the outcome of the request for reconsideration.
These terms are used consistently throughout the section
and throughout the chapter. Seeking reconsideration or
an appeal is discretionary; compliance with the times
specified for doing either is mandatory.

Comment

It should be clear in the final-form regulations that the
person legally empowered to act on behalf of the appli-
cant or client is also empowered to seek administrative
review and file an appeal on behalf of the applicant or
client.

Response

The Department agrees. Under subsections (a)(1) and
(b)(1), an authorized representative, as well as an appli-
cant or client, is permitted to file a request for reconsid-
eration and appeal the outcome of that request.

Comment

It is unclear whether a person may immediately appeal
an adverse determination, or whether an administrative
review must first be requested. The final-form regulations
should be rewritten to clarify this.

Response

The Department agrees and has revised the final-form
regulations to address this concern. Subsection (b)(1)
clarifies that, as a precondition to filing an administrative
appeal, reconsideration by the Division must have been
sought and the requested relief denied.

Comment

There should be a time limit imposed upon the Depart-
ment for administrative review to ensure that adverse
determinations are resolved expeditiously.

Response

The Department accepts the recommendation in part.
The time for completing the adjudicatory process will
vary based upon a number of factors, including the
complexity of the case and the volume of reviews sought.
However, the Department has set forth a time period for

completion of a request for reconsideration so that re-
guestors have some idea of when a decision should be
forthcoming. Subsection (a)(4) states that when a request
for administrative reconsideration is made, the Division
will notify the requestor of its decision within 30 days of
receiving the request. Every effort will be made to issue a
decision within the stated time limits. If the Department
fails to meet these time limits, however, the reconsidera-
tion is not automatically resolved in favor of the appel-
lant. The request will be honored as expeditiously as
possible. Subsection (c) provides that 1 Pa. Code Part Il
(relating to the General Rules of Administrative Practice
and Procedure) govern the administrative appeal.

Comment

The final-form regulations should indicate who is in-
volved in an administrative review, and whether the
applicant or client may attend or participate in a review.

Response

As set forth in subsection (a), the Division will perform
the initial reconsideration. This is a paper review, so
there is no opportunity for attendance. The request for
reconsideration should contain any information the appli-
cant, client or authorized representative wants the Divi-
sion to consider, and must meet the requirements of
subsection (a)(3). The applicant, client and authorized
representative may attend any hearing held in connection
with an appeal of the decision on reconsideration.

Comment

Proposed § 4.10 limits requests for administrative re-
view to the eligibility determination, and fails in general
to specify which other issues may be appealed. There are
numerous other determinations that could be subject to
appeal.

Response

The Department agrees with the comment and has
addressed the concern. Subsection (a)(1) enumerates the
decisions that may give rise to a request for reconsidera-
tion and then an appeal.

Comment

This section should explicitly state that the 1-year time
limit is subject to appeal.

Response

The Department disagrees. The 1l-year time limit for a
rehabilitation period, as well as the 6-month limit on the
transition period, are strict standards imposed by the
final-form regulations. No hearing will be held in these
matters.

Comment

Proposed § 4.10(b)(2) gives an applicant or client 15
days to file an appeal, beginning on the date the Division
mails its determination. Postal delays could shrink this
time considerably. To account for unforeseeable postal
delays, the rule should provide that 3 days be added to
the time for filing an appeal when the determination is
sent by mail.

Response

The Department disagrees. The final-form regulations
provide 15 days to request reconsideration. The Depart-
ment initially intended to give appellants 10 days to
make a request. That is the time afforded by 1 Pa. Code
§ 35.20 (relating to appeals from actions of the staff) to
appeal to the agency head actions taken by subordinate
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officials (administrative appeal). The final-form regula-
tions afford, not 10, but 30 days to file an administrative
appeal.

Comment

The Department should indicate how it will communi-
cate information on appeals and the rights of applicants
and clients to individuals who may be unable to compre-
hend formal legal letters or who may have difficulty in
doing so.

Response

The Department agrees. Subsection (a)(2) states that
the Division will notify an applicant, client or authorized
representative in writing of the right to seek administra-
tive review. It further states that the notification will
advise the recipient to seek assistance from legal counsel,
family members and others who may serve in an advisory
role, and will include contact information for a HIP
representative who will be available to answer any
questions the applicant, client or person assisting them
may have.

Comment

The final-form regulations should include a provision
similar to that proposed for the Women, Infants and
Children Program, which requires that the hearing loca-
tion be no further from the appellant than the county
seat of the appellant’'s county of residence. That regula-
tion further requires that the hearing be moved to an
alternative location more accessible to the applicant or
client under certain circumstances. Accessibility of a
hearing location would be important to the population
served by HIP.

Response

It is not administratively feasible for this program to
hold hearings in the 67 counties of the State. The
Department agrees that the hearing location should be as
close to the appellant as possible, and will make every
effort to be accommodating in this regard as resources
allow.

Comment

Proposed § 4.10 allows an applicant or client to be
represented at a formal hearing by a relative, friend or
other person of their choice. This constitutes the unlawful
practice of law under the Judicial Code, 42 Pa.C.S.
§ 2524, which practice cannot be authorized by an admin-
istrative agency.

Response
The provision has been removed.
Comment

The final-form regulations should state whether or not
HIP services will continue during the pendency of a
review or hearing. If services are not to continue, the
final-form regulations should include a specific time limit
for the administrative review.

Response

The Department agrees. Subsection (d) states that
applicants, including those who were eligible for and
received an assessment, are not entitled to receive HIP
services during the time that a reconsideration or appeal
is pending, and that services to clients continue while
review or a hearing is pending. If the time or dollar
amount of services to which a client is entitled is
exhausted while the reconsideration or appeal is pending
the reconsideration or appeal is, of course, mooted.

Comment

The final-form regulations should provide that, immedi-
ately upon the issuance of a favorable decision, HIP
services will be reinstated for the remainder of the
12-month period based upon the date on which services
were terminated.

Response

The final-form regulations do not need to provide for
reinstatement of services, as subsection (d) provides that
services continue for clients during the pendency of an
appeal.

General Comments
Comment

A periodic review or audit of program expenditures
would be useful to ensure that the limited dollars in the
Fund are used as efficiently as possible to meet Program
goals. The Department should explain how it would
review Program expenditures to protect the financial
integrity of the Fund.

Response

HIP funds are generally subject to the same control and
audit procedures utilized in the administration of all
Commonwealth funds. The Auditor General conducts au-
dits of the Emergency Medical Services Operating Fund,
which includes the Fund as a component. In addition, the
Program itself conducts an annual site visit to each
provider, at which time a representative sample of in-
voices is verified against the medical records, and compli-
ance in a number of other areas is assessed.

Further, the final-form regulations limit the duration of
funding to 1 year and cap the amount of funding that can
be spent during that time. The Program reviews quar-
terly reports and updated rehabilitation service plans
submitted by providers; additionally, the Committee will
review client progress in some cases, and submit recom-
mendations to the Department as to all ongoing services.
These reviews are intended to ensure that providers
deliver necessary services to clients in an efficient man-
ner, and that clients are getting results from utilizing
these services. Once a review process is under way only
providers whose performance has been deemed appropri-
ate will remain on the list of approved HIP providers.
Providers whose services or performance are unsatisfac-
tory will be removed from the list until a time they are
able to demonstrate through the Peer Review or other
monitoring process that they are meeting best practice
standards and clients are getting value for the time and
money spent at the facility.

Comment

The DPW is seeking a waiver from the Federal Health
Care Financing Administration to be able to use Medicaid
funding for head injured individuals. How will the waiver
program, and the transfer of funds from the Department
to DPW, affect the operation of HIP?

Response

The DPW CommcCare Waiver will complement HIP. HIP
will fund eligible clients’ rehabilitation for 1 year plus 6
months of transitional case management services. The
DPW CommcCare Waiver will meet the long-term needs of
clients who require maintenance services. The Depart-
ment has appropriated funds to DPW to be used to
transfer Medicaid-eligible HIP rehabilitation clients to the
CommcCare program. Any funds appropriated to DPW for
the CommcCare Waiver which are not used will revert
back to the Fund to be used for HIP services.
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Comment

The proposed HIP regulations should not go into effect
until the previously-referenced waiver program is in
place.

Response

The Department disagrees. Although the Department
and DPW are both confident that the waiver program will
go into effect, the Department’s ability to administer HIP
should not under any circumstances be held hostage to
the success of an initiative on the part of another
Commonwealth agency.

Comment

A bill, H.B. 1467, which would create a HIP in the
Office of Social Programs of DPW, was introduced in the
House of Representatives and referred to the House
Health and Human Services Committee. This bill, coupled
with the previously-mentioned application for waiver by
DPW indicate that the Commonwealth is moving in the
direction of transferring responsibility for HIP from the
Department to DPW. The timing of the final-form regula-
tions is therefore inopportune.

Response

The Department disagrees. The possibility that there
will be a change in policy exists in every aspect of
government. That a possibility exists does not mean that
those who are responsible for administering programs
should “wait and see” which way the wind will blow. The
Department is currently responsible for administering
HIP, and will be responsible to do that for the foreseeable
future. A need for these regulations was perceived, and
the Department responded.

Comment

If HIP is transferred to DPW, the proposed regulations
will be obsolete. Promulgation of the final-form regula-
tions should therefore be precluded.

Response

The Department disagrees. It would be inappropriate to
delay the implementation of necessary final-form regula-
tions for an indefinite period of time pending the outcome
of uncertain events. The Department is responsible for
the Program, and must continue to administer it until an
actual transfer of authority takes place. The administra-
tion of HIP will be simpler, as well as fairer to head-
injured individuals who are still waiting to receive reha-
bilitation services through HIP, if the final-form
regulations are implemented.

Comment

One of the factors to be considered by IRRC in approv-
ing or disapproving a regulation is whether the regulation
“represents a policy decision of such a substantial nature
that it requires legislative review.” See 71 P.S.
§ 745.5a(i)(4). Transfer of HIP from the Department to
DPW does present a substantial policy decision that
deserves legislative review. In fact, that legislative review
has begun through the introduction of H.B. 1467 and its
referral to the House Health and Human Services Com-
mittee. The publication of the final-form regulations at
this time ignores that overriding policy issue.

Response

The Department disagrees. The Regulatory Review Act
requires IRRC to review regulations and to consider
certain factors in determining whether the regulations
are in the public interest. Among these factors, as stated
by the commentator, is “[w]hether the final-form or

final-omitted regulation represents a policy decision of
such a substantial nature that it requires legislative
review.” However, the commentator then goes on to state
that it is the transfer of HIP from the Department to
DPW that presents the substantial policy decision which
deserves legislative review. That transfer is not before the
IRRC; these regulations are. The final-form regulations
do not have as their subject matter the contemplated
transfer of HIP to DPW. Their sole focus is the Depart-
ment's administration of moneys from the Fund, which
responsibility has been placed upon the Department by
statute. The final-form regulations provide that the De-
partment will use Fund money to provide rehabilitation
and case management services to persons who have
incurred a TBI, set parameters for participation in the
Program and establish a system of administration for the
Program. These are matters that are appropriately ad-
dressed through the promulgation of regulations. The
final-form regulations do not present a policy decision of a
nature that legislative review is required, other than that
which is provided through the rulemaking process.
IRRC's determination as to these regulations should be
made based upon their content, and not upon its consider-
ation of proposed legislation.

Comment

The Department lacks the statutory authority to pro-
mulgate the regulations. Section 14(e) of the act gives the
Department only the ability to decide which class or type
of injury to fund, in order of priority. The Department
does not have the authority to develop detailed adminis-
trative regulations relating to the operation of HIP.

Response

The Department disagrees that it lacks the statutory
authority to promulgate these regulations. The Depart-
ment has the statutory power and duty to promulgate
rules and regulations to facilitate its administration of
the Fund under section 2102(g) of The Administrative
Code of 1929 (71 P. S. § 532(qg)).

Section 14(e) of the act allocates money to the Fund,
which is under the authority of the Department. The
Fund, under the act, can be used to pay for all traumatic
injuries. Clearly, however, there is not enough money to
fund every person. Section 14(e) of the act, therefore,
allows the Department to decide which traumatic injuries
to fund by category, as opposed to on an individual basis.
The Department already has the statutory authority,
under section 2102(g) of The Administrative Code of 1929,
to promulgate rules and regulations for any program
administered by it, including HIP. Nothing in the act
indicates that the General Assembly intended to remove
this general authority when it gave the Department the
specific authority to, “...by regulation, prioritize the
distribution of funds by classification of traumatic injury.”

Finally, reading the language of the act so as to prevent
the Department from making any administrative deci-
sions with regard to the Fund, other than deciding what
types of injuries the money may be used for, leads to an
absurd result. The reading would effectively tie the
Department’s hands with regard to proper and effective
administration of the Fund. The Generaly Assembly could
not logically have intended to give the Department the
authority to decide to whom a significant amount of Fund
money would be given, without also giving it the author-
ity to ensure that the Fund is utilized properly and
efficiently.

PENNSYLVANIA BULLETIN, VOL. 31, NO. 30, JULY 28, 2001



RULES AND REGULATIONS 4081

Comment

It is a matter for concern that HIP has not accepted
any new applicants for services in over 1 year.

Response

The final-form regulations restrict the type of services a
client will receive through HIP, the cost of services per
enrollment period for which HIP will pay and the length
of time that each enrollment period may last. These
provisions are designed to open HIP up to a greater
number of qualified people. A main purpose of the
final-form regulations is to make HIP resources available
to a greater number of persons across this Common-
wealth who have suffered TBIs. The HIP waiting list
demonstrates that there are many individuals who would
like to participate in HIP. The Department believes that a
number of these people have not been able to secure
rehabilitation services, and will not be able to do so
except through HIP. The limitations on client participa-
tion in the final-form regulations are aimed at ensuring
that individuals with TBIs have an opportunity to receive
rehabilitation services for at least 1 year. If 1 year of
services does not enable a client to function as fully as
before the TBI was sustained, it is likely to at least
prepare that individual to be able to utilize other services
and programs appropriately.

Fiscal Impact

Implementation of the final-form regulations will entail
administrative costs associated with contract develop-
ment, data analysis, fiscal monitoring and other program
activities. HIP currently has similar administrative costs
from current program operations. Additional costs may be
incurred due to the review and administrative appeal
process, depending upon the frequency of appeals. The
final-form regulations are intended to channel the bulk of
funding into rehabilitation services for clients who are
able to progress as a result of those services.

Paperwork Requirements

The Department will experience some increase in pa-
perwork related to Program review of rehabilitation ser-
vice plans and plan modifications, as well as the quar-
terly patient reports required from providers. Providers
will have to provide quarterly patient status reports.
Rehabilitation service plans and modifications are a part
of rehabilitation treatment; the necessity for them does
not arise from the final-form regulations. Persons apply-
ing to HIP must complete an application and provide
verifying documentation.

Effective Date/Sunset Date

The final-form regulations will become effective August
27, 2001. A sunset date has not been established. The
Department will continue to monitor these regulations on
an ongoing basis, and they will be subject to revision as it
becomes necessary.

Statutory Authority

Section 14(e) of the act authorizes the Department to
promulgate regulations prioritizing distribution of moneys
in the Fund by classification of traumatic injury. The
Department has the statutory power and duty to promul-
gate its rules and regulations under section 2102(g) of
The Administrative Code of 1929.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on May 22, 1999, the Department
submitted a copy of the notice of proposed rulemaking,
published at 29 Pa.B. 2671, to IRRC and the Chairper-

sons of the House Health and Human Service Committee
and the Senate Public Health and Welfare Committee for
review and comment.

Under section 5(c) of the Regulatory Review Act, the
Department also provided IRRC and the Committees with
copies of all comments received, as well as other docu-
mentation. In preparing these final-form regulations, the
Department has considered all comments received from
IRRC, the Committees and the public.

In compliance with section 5.1(a) of the Regulatory
Review Act (71 P. S. § 745.5a(a)), the Department submit-
ted a copy of the final-form regulations to IRRC and the
Committees on May 3, 2001. In addition, the Department
provided IRRC and the Committees with information
pertaining to commentators and a copy of a detailed
Regulatory Analysis Form prepared by the Department in
compliance with Executive Order 1996-1, “Regulatory
Review and Promulgation.” A copy of this material is
available to the public upon request.

On May 22, 2001, the Department requested that the
regulations be tolled in accordance with section 5.1(g)(1)
of the Regulatory Review Act to consider revisions recom-
mended by IRRC. IRRC did not object to tolling. The
Department submitted the revised regulations to the
Committees and to IRRC for their review on May 24,
2001.

Under authority of section 5.1(d) of the Regulatory
Review Act (71 P. S. 8§ 745.5a(d)), on June 4, 2001, these
final-form regulations were deemed approved by the
House and Senate Committees. Under section 5.1(e) of
the Regulatory Review Act, IRRC met on June 7, 2001,
and approved the final-form regulations. The Attorney
General approved the regulations on July 10, 2001.

Contact Person

Questions regarding the final-form regulations may be
submitted to Elaine Terrell, Head Injury Program, De-
partment of Health, P. O. Box 90, Harrisburg, PA 17108-
0090, (717) 783-5436. Persons with disabilities may sub-
mit questions in alternative formats (such as audio tape
or Braille) by using V/TT: (717) 783-6514 or the Pennsyl-
vania AT&T Relay Service at (800) 654-5984 (TT).

Persons with disabilities who would like to obtain this
document in an alternative format (that is, large print,
audiotape or Braille) should contact Elaine Terrell to
make the necessary arrangements.

Findings
The Department finds that:

(1) Public notice of intention to adopt the final-form
regulations adopted by this order has been given under
sections 201 and 202 of the act of July 31, 1968 (P. L. 769,
No. 240) (45 P. S. 88 1201 and 1202), and the regulations
thereunder, 1 Pa. Code 88 7.1 and 7.2.

(2) A public comment period was provided as required
by law and all comments were considered.

(3) The adoption of final-form regulations in the man-
ner provided by this order is necessary and appropriate
for the administration of the authorizing statute.

Order

The Department, acting under the authorizing statutes,
orders that:

(@) The regulations of the Department, 28 Pa. Code, are
amended by adding 88 4.1—4.15 and Appendix A to read
as set forth in Annex A.
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(b) The Secretary of Health shall submit this order and
Annex A to the Office of General Counsel and the Office
of Attorney General for approval as required by law.

(c) The Secretary of Health shall submit this order,
Annex A and a Regulatory Analysis Form to IRRC, the
House Committee on Health and Human Services and the
Senate Committee on Public Health and Welfare for their
review and action as required by law.

(d) The Secretary of Health shall certify this order and
Annex A and deposit them with the Legislative Reference
Bureau as required by law.

(e) This order shall take effect August 27, 2001.

ROBERT S. ZIMMERMAN, Jr.,
Secretary

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, see 31 Pa.B. 3370 (June 23, 2000).)

Fiscal Note: 10-129. No fiscal impact; (8) recommends
adoption.

Annex A
TITLE 28. HEALTH AND SAFETY
PART |I. GENERAL HEALTH
CHAPTER 4. HEAD INJURY PROGRAM

Sec.

4.1. Scope and purpose.

4.2, Definitions.

4.3. Services eligible for payment.

4.4, Requirements for provider participation.
4.5, Application for enrollment as a HIP client.
4.6. Assessment.

4.7. Enrollment.

4.8. Rehabilitation service plan.

4.9. Rehabilitation period.

4.10. Transition period.

4.11. Case management services.

4.12. Funding limits.

4.13. Payment for HIP services.

4.14. Peer review.

4.15. Administrative review.

§ 4.1. Scope and purpose.

(a) This chapter establishes standards for the Depart-
ment to administer the Fund.

(b) The Department will use the Fund to administer a
head injury program, as set forth in this chapter, to pay
for medical, rehabilitation and attendant care services for
persons with traumatic brain injury.

§ 4.2. Definitions.

The following words and terms, when used in this
chapter, have the following meanings, unless the context
clearly indicates otherwise:

Agency head—The Secretary or a deputy secretary
designated by the Secretary.

Alternative financial resources—

(i) All income subject to tax under section 61 of the
Internal Revenue Code (26 U.S.C.A. § 61).

(if) Funds which are available to the applicant or client
by virtue of experiencing a TBI. These include, but are
not limited to, court awards, insurance settlements and
other financial settlements made as a result of the TBI
and received by any person on behalf of or for the use of
the applicant or client.

(iili) Funds which are available to the applicant or
client through other State or Federal programs including,
but not limited to, Medicaid, Medicare, Social Security
Disability Insurance (Title 11), Supplemental Security

Income (Title XVI), veterans’ benefits, workers’ compensa-
tion insurance and unemployment compensation insur-
ance.

Applicant—An individual for whom a completed appli-
cation for enrollment in HIP has been submitted to the
Department.

Authorized representative—An individual who is autho-
rized by law to make a decision for, or enter into an
agreement on behalf of, an applicant or client. The term
does not include an employee of the provider unless the
employee is appointed by a court to serve as the legal
guardian of the applicant or client.

Case management services—Services to be offered by
the provider to a client during the enrollment period.

Case manager—An individual who delivers case man-
agement services to a client through a provider.

Client—An individual enrolled in HIP.

Day services—Nonresidential services intended to im-
prove the physical, cognitive, behavioral or functional
abilities of the client through therapeutic intervention
and supervised activities which are provided on an outpa-
tient basis at a facility belonging to a provider.

Department—The Department of Health of the Com-
monwealth.

Division—The Division of Child and Adult Health Ser-
vices.

Enrollment period—The period of time, comprised of
the rehabilitation period and the transition period, during
which a client is enrolled in HIP.

Fund—The Catastrophic Medical and Rehabilitation
Fund.

HIP—Head Injury Program—The traumatic brain in-
jury program of the Department.

HIP Peer Review Committee—A committee, composed of
professionals and representatives of organizations offering
rehabilitation services in this Commonwealth to persons
with traumatic brain injury, whose members are ap-
pointed by the Department to review rehabilitation plans
and services offered to clients and to recommend actions
to improve services.

HIP services—Rehabilitation and case management ser-
vices for which the Department authorizes payment
through HIP.

Home facilitation—A formal rehabilitation program
which provides a community reentry specialist in the
client's home to continue therapy learned by the client
and to assist the client in the practice of techniques and
strategies for living independently.

Immediate family—A parent, spouse, child, brother,
sister, grandparent or grandchild and, when living in the
family household (or under a common roof), all other
individuals related by blood or marriage.

Peer review—A review of services and rehabilitation
service plans for clients conducted by the HIP Peer
Review Committee for the purpose of advising the De-
partment on best practices to be followed in offering
services to clients.

Provider—An individual, organization or facility that
delivers rehabilitation and case management services to
clients under a contractual agreement with the Depart-
ment.
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Rehabilitation period—The period of time that a client
receives rehabilitation services through HIP.

Rehabilitation service plan—The written plan developed
by the provider, which states specific goals to be achieved
and expected time frames for achievement of each goal.

Rehabilitation services—Services provided to assist the
client to recover from TBI, improve the client's health and
welfare, and realize the client's maximum physical, social,
cognitive, psychological and vocational potential for useful
and productive activity. These services include
neuropsychological evaluation, physical therapy, occupa-
tional therapy, speech or language therapy, behavior
management, home facilitation, therapeutic recreation,
prevocational services, case management services and
psychological services which may include cognitive
remediation.

Secretary—The Secretary of the Department.

TBl—traumatic brain injury—An insult to the brain,
not of a degenerative or congenital nature, caused by an
external physical force that may produce a diminished or
altered state of consciousness, which results in impair-
ment of cognitive abilities or physical functioning or in
the disturbance of behavioral or emotional functioning.
These impairments may be either temporary or perma-
nent and cause partial or total functional disability or
psychosocial maladjustment.

Transition period—The period of time following the
rehabilitation period during which a client receives case
management services through HIP to guide and assist the
client to make the transition out of HIP.

§ 4.3. Services eligible for payment.
HIP will pay for the following:
(1) Assessments of applicants by providers.

(2) Development of rehabilitation service plans by pro-
viders.

(3) Rehabilitation services.
(4) Case management services.
§ 4.4. Requirements for provider participation.

(a) Providers of residential, outpatient, day and home-
based rehabilitation services shall be accredited by a
National accrediting body as approved by the Depart-
ment. From time to time, the Department will publish a
list of approved National accrediting bodies in the Penn-
sylvania Bulletin.

(b) Providers shall provide rehabilitation services in
accordance with their contractual agreements with the
Department.

(c) Providers shall use forms and procedures as pre-
scribed by the Division in the provision of rehabilitation
services.

§ 4.5. Application for enrollment as a HIP client.

(@) Initial contact. An individual who is interested in
enrolling in HIP or in arranging for another individual to
be enrolled in HIP shall contact the Eligibility Specialist
of the Division by writing to: Eligibility Specialist, De-
partment of Health, Division of Child and Adult Health
Services, Post Office Box 90, Room 724, Health And
Welfare Building, Harrisburg, Pennsylvania 17108. Con-
tact may also be made by facsimile or electronic mail.

(b) Funding. The Division will accept an application for
enrollment in HIP only if the funds designated to HIP

from the Catastrophic Medical and Rehabilitation Appro-
priation exceed projected expenditures in providing HIP
services to current clients.

(c) Waiting list. If the funds designated to HIP from the
Catastrophic Medical and Rehabilitation Appropriation
are not adequate to enable the Division to accept an
application for an individual for whom enrollment in HIP
is sought, the Division will place the individual on a
waiting list if the individual so elects. The individual on
the waiting list or the authorized representative shall
immediately notify the Division of any change in mailing
address. The Division will request an individual on the
waiting list, or the authorized representative, to submit
an application for enrollment as funding becomes avail-
able. Except as otherwise provided in this chapter, the
Division will request individuals on the waiting list, or
their authorized representatives, to submit applications
in the order that the requests to be placed on the waiting
list were received by the Division. Individuals who are
receiving case management services through HIP as of
August 27, 2001, but who have never received rehabilita-
tion services through HIP, will be given first priority on
the waiting list.

(d) Application. When an individual qualifies to receive
an application for enrollment in HIP, the Division will
send to that individual or the person who sought to enroll
that individual in HIP, at the mailing address provided to
the Division, information on HIP and application materi-
als. If the individual is on a waiting list, the Division will
also request that the individual notify the Division in
writing whether the individual is still seeking enrollment
in HIP. The notification shall be timely only if it is
postmarked within 21 days after the date the materials
were sent by the Division. If the Division receives a
timely notification that enrollment in HIP is desired, the
Division will proceed with the application process. If the
Division is apprised that enrollment in HIP is no longer
desired, or if the Division does not receive timely notifica-
tion of continued interest in enrollment, the Division will
remove the individual from the waiting list, contact the
next person on the waiting list and repeat the process.

(e) Request and application for reenrollment. A request
for reenrollment may be filed for an individual who was
previously enrolled in HIP. If there is a waiting list, the
Division will not accept an application for reenrollment.
Instead, it will place the individual on the waiting list.
The Division will give priority to individuals on the
waiting list who have not previously received rehabilita-
tion services from HIP. The Division will request indi-
viduals who have previously received rehabilitation ser-
vices from HIP who are on the waiting list, or their
authorized representatives, to submit applications for
reenrollment. The Division's requests for these applica-
tions will be made in the order that the requests for
reenrollment were received. Except as provided in subsec-
tion (c), the Division will only accept a request or
application for reenrollment for an individual who is not a
client at the time the request or application is made.

(f) Acceptance of application. The Division will accept
an application for enrollment only from the individual for
whom enrollment is sought or from an authorized repre-
sentative.

§ 4.6. Assessment.

(a) Eligibility for assessment. The Division will review
an application for enrollment in HIP to determine
whether the applicant is eligible for an assessment, as
follows:
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(1) General criteria. An applicant shall be eligible for
an assessment only if all of the following requirements
are met:

(i) The applicant sustained a TBI after July 2, 1985.

(i) The applicant is a citizen of the United States and
was domiciled in this Commonwealth at the time of the
injury and at the time of application for enrollment in
HIP.

(iti) The applicant is 21 years of age or older.

(iv) The application is completed and is accompanied
by the documentation that is requested to verify the
applicant’s satisfaction of the eligibility criteria in this
subsection.

(v) The applicant’'s alternative financial resources are
at or below 300% of the Federal Poverty Income Guide-
lines.

(A) The applicant’s income will be assessed using the
applicant’s most recent Federal Income Tax form, which
the applicant shall provide. If that form is unavailable,
the Division may request other documentation of income.
If the most recent Federal Income Tax form is not
representative of the applicant's income at the time of
application, the applicant may submit documents to that
effect in support of the application.

(B) The applicant shall provide, on forms provided by
the Division, information about any court award or
financial settlement made or pending as a result of the
TBI, and any other funds which are available to the
applicant. If all or part of the award, settlement or other
funds is unavailable to the applicant to use for HIP
services, the applicant may submit documents to that
effect in support of the application.

(2) Condition criteria. An applicant shall be eligible for
an assessment only if the applicant’'s impairment is not
the result of one or more of the following conditions:

(i) Cognitive or motor dysfunction related to congenital
or hereditary birth defects.

(i) Putative birth trauma or asphyxia neonatorum
(hypoxic-ischemic-encephalopathy).

(iii) Hypoxic encephalopathy unrelated to TBI.

(iv) Significant preexisting psychiatric, organic or de-
generative brain disorder.

(v) Stroke.
(vi) Spinal cord injury in the absence of TBI.

(3) Symptom criteria. An applicant shall be eligible for
an assessment only if the applicant does not manifest any
symptom, such as a comatose condition, which would
prevent the applicant from participating in the assess-
ment in a meaningful way or prevent the provider from
doing a full and complete assessment.

(4) Assignment agreement. An applicant shall be eli-
gible for an assessment only if the applicant or authorized
representative completes an assignment agreement
which, conditioned upon the applicant’s receipt of HIP
services, would assign to the Department rights in future
court awards, insurance settlements or any other pro-
ceeds which have accrued or will accrue to the applicant
as a result or by virtue of the applicant's TBI, up to the
amount expended for HIP services on behalf of that
individual.

(b) Assessment process. The Division will refer an appli-
cant who is eligible for an assessment to a provider. The
provider shall assess the applicant for the following:

(1) To corroborate the Division’s determination that the
applicant satisfies the condition and symptom criteria in
subsection (a)(2) and (3).

(2) To determine that the applicant has the physical,
social, cognitive, psychological and vocational potential for
useful and productive activity which can be nurtured by
rehabilitation services available through HIP so as to
enable the applicant to progress toward a higher level of
functioning and transition to a less restrictive environ-
ment.

(3) To determine that the applicant has needs that can
be addressed by HIP services, that will not be addressed
by any other services to which the applicant is entitled.

(4) To determine that the applicant does not manifest
suicidal or homicidal ideation, or potentially harmful
aggressive behavior, to such a degree that HIP cannot
provide the appropriate services through its providers to
sufficiently address these ideations or behaviors.

(c) Forms and procedure. The provider shall complete
the assessment on forms provided by the Division. A
provider conducting an assessment shall:

(1) Review the applicant’'s medical records.

(2) Review all pertinent documentation submitted by
physicians on behalf of the applicant.

(3) Evaluate the applicant’'s ability to benefit from
rehabilitation services, performed in accordance with
standards prevailing in the field.

(d) Development of rehabilitation service plan. If the
provider corroborates the Division’s initial determination
under subsection (a)(2) and (3), and determines that the
applicant meets the criteria in subsection (b)(2)—(4), the
provider shall develop a rehabilitation service plan for the
applicant as specified in § 4.8 (relating to rehabilitation
service plan).

(e) Assessment period. The provider shall complete its
assessment and give written notification of its determina-
tion to the Division and the applicant or authorized
representative within 14 days after the provider begins to
conduct an assessment of the applicant. If the provider
determines that the applicant is eligible for enrollment in
HIP, the provider shall also complete a rehabilitation
service plan for the applicant within that 14-day period.

(f) Reapplication. If the Division determines that an
individual is not eligible for an assessment or that an
applicant is not eligible for enrollment in HIP after an
assessment has been completed, the individual may re-
peat the process for seeking enrollment in HIP when the
individual or authorized representative believes that the
factors which rendered the individual ineligible for enroll-
ment in HIP have been eliminated.

§ 4.7. Enrollment.

(@) Notification of decision. The Division will notify an
applicant or authorized representative in writing of its
decision regarding an application for enrollment within
16 days after receiving from the provider the completed
assessment and, if applicable, its decision regarding the
rehabilitation service plan. If the Division determines
that the applicant is ineligible, the notice will include the
reason for that determination and will advise of appeal
rights.
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(b) Provider determination that applicant is not eligible
for enrollment. If, after assessing the applicant the pro-
vider determines that the applicant does not satisfy the
condition and symptom criteria in § 4.6(a)(2) and (3)
(relating to assessment), lacks the potential to benefit or
the need described in § 4.6(b)(2) and (3) or manifests
ideation or behavior which would render the applicant
unfit to participate in HIP under § 4.6(b)(4), the provider
shall share its findings with the Division and the appli-
cant or authorized representative. The Division will pro-
vide the applicant or authorized representative the oppor-
tunity to rebut the provider's findings, and then will
make a determination as to whether the applicant is
eligible for enrollment in HIP.

(c) Overturning provider determinations. If the Division
determines that an applicant is eligible for enrollment in
HIP despite the provider's determination to the contrary,
or that a rehabilitation service plan is unacceptable, the
Division will direct the provider, or another provider at
the Division’s discretion, to develop a rehabilitation ser-
vice plan for the applicant within 14 days of receiving the
Division's decision. The Division will act on the revised
rehabilitation service plan within 16 days after receipt.

(d) Commencement of enrollment. A client’'s enrollment
begins on the first day that a client receives rehabilita-
tion services from a provider after the Division issues its
written notification granting enrollment in HIP.

(e) Duration of enrollment. The enrollment period of a
client shall be specified in the client's rehabilitation
service plan. It may not exceed 18 consecutive months,
comprised of a maximum rehabilitation period of 12
consecutive months followed by a maximum transition
period of 6 consecutive months. A client’s enrollment shall
end prior to the time designated in the client’s rehabilita-
tion service plan when one of the following occurs:

(1) The Division determines that the continuation of
HIP services will not enable the client to progress to a
higher level of functioning and transition to a less
restrictive environment.

(2) The client fails to cooperate or exhibits unmanage-
able behavior so that HIP cannot provide the appropriate
services to meet the client’s needs under § 4.6(b)(4).

(3) The maximum funds available for allocation to the
client under § 4.12 (relating to funding limits) are ex-
hausted.

(4) The client becomes eligible for other services offered
as a result of the TBI, which services will meet the
client's needs or duplicate HIP services so that HIP
services are rendered unnecessary.

(f) Notification of discharge from HIP. The Division will
notify a client or authorized representative in writing of
its decision to terminate the client's participation in HIP.
The notice will include the reason for the decision and
will advise of appeal rights.

(g) Grandfather clause. Clients who are receiving reha-
bilitation services as of August 27, 2001 are eligible for
the maximum enrollment period, beginning on August 27,
2001. Clients who are receiving only case management
services as of August 27, 2001 are eligible for the
maximum transition period.

§ 4.8. Rehabilitation service plan.

(a) Development of rehabilitation service plan. The pro-
vider shall collaborate with the applicant or authorized
representative, and may collaborate with other individu-

als identified by the applicant, to develop a rehabilitation
service plan for the applicant.

(b) Goal. The primary goal of the rehabilitation service
plan shall be to enable the client to progress to a higher
level of functioning, which will, in turn, enable the client
to transition to a less restrictive environment.

(c) Requirements. The initial rehabilitation service plan
shall contain the following:

(1) A description of desirable goals and the anticipated
outcomes in objective and measurable terms, including
the expected time frames for the achievement of each goal
and outcome, for the entire enrollment period.

(2) A specification of the HIP services necessary to
attain the agreed-upon goals.

(3) A specification of any other services to which the
applicant is entitled and a description of the impact of
those services upon the attainment of the agreed-upon
goals.

(4) Beginning and ending dates of each HIP service.
(5) The terms and conditions for HIP service delivery.

(6) The specific responsibilities of the applicant and
service provider relative to implementation of each HIP
service.

(7) The extent of financial responsibility of the appli-
cant, HIP and any third party.

(d) Quarterly review. The rehabilitation service plan
shall include a procedure and schedule for quarterly
review and evaluation of progress towards the specified
goals. These written reviews shall be submitted to the
Division.

(e) Modifications. The provider shall make modifica-
tions to the rehabilitation service plan as often as neces-
sary, and in accordance with subsections (a)—(d). Modifi-
cations shall indicate whether previously set goals were
met. When goals were not met, modifications shall ad-
dress the reasons why, and modify or change goals
appropriately.

§ 4.9. Rehabilitation period.

(a) Provision of rehabilitation services. During the reha-
bilitation period a provider shall coordinate the provision
of rehabilitation services to a client to ensure achieve-
ment of goals consistent with the rehabilitation service
plan, and as appropriate to the needs of the client to
improve the client’s health, welfare and the realization of
the client's maximum physical, social, cognitive, psycho-
logical and vocational potential for useful and productive
activity.

(b) Supervision. Rehabilitation services shall be pro-
vided or their provision shall be supervised by a physician
or other appropriate health professional qualified by
training or experience to provide or supervise these
services.

(c) Purpose. If authorized under the rehabilitation ser-
vice plan, rehabilitation services may be provided for the
following purposes:

(1) Helping a client develop behaviors that enable the
client to take responsibility for the client’s own actions.

(2) Facilitating a client's successful community integra-
tion.

(3) Assisting a client to accomplish functional outcomes
at home and in the community.

(4) Teaching a client skills to live independently.
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(5) Supervising a client living in a home setting
through the following:

(i) Home facilitation.

(i) Physical rehabilitation.

(iiif) Cognitive remediation.

(iv) Life-skills coaching.

(v) Assisting the client in maintaining independence.

(6) Providing transitional living services to assist a
client with community reentry skills.

(7) Maximizing a client’s physical potential.
§ 4.10. Transition period.

(a) Provision of case management services. Following
the rehabilitation period, HIP will provide case manage-
ment services to assist the client in making the transition
out of HIP.

(b) Commencement of transition period. The transition
period will commence immediately following the end of
the rehabilitation period.

(c) Duration of transition period. The transition period
may not exceed 6 consecutive months, and shall end when
the maximum funds available for allocation to the client
are exhausted under § 4.12 (relating to funding limits).

§ 4.11. Case management services.

Case management services shall be provided by a case
manager who has a minimum of 1 year of experience in
TBI case management, and shall include the following
activities by the case manager:

(1) Monitoring the client’s progress with respect to the
rehabilitation service plan and collaborating with the
client or authorized representative, the client’s significant
others and the rest of the treatment team in the develop-
ment and modification of the rehabilitation service plan.

(2) Assisting the client in gaining access to services
from which the client may benefit and for which the
client may be eligible.

(3) Monitoring and evaluating the client’'s progress in
transitioning to living in a home or community setting
and ensuring that any necessary supports are in place, or
facilitating placement of the client in a long-term care
facility.

(4) Determining that the client has fully transitioned to
the home or community or has been referred to the
appropriate long-term care facility.

§ 4.12. Funding limits.

(@) HIP will provide no more than $100,000 for case
management and rehabilitation services for a client dur-
ing a rehabilitation period. This amount will be reduced
by any client share of costs under § 4.13(b) (relating to
payment for HIP services).

(b) HIP will provide no more than $1,000 for case
management services for a client during a transition
period. This amount will be reduced by any client share of
costs under § 4.13(b).

(c) The Division will notify an applicant of these maxi-
mum funding limits when it accepts the applicant as a
client.

§ 4.13. Payment for HIP services.

(@) Written authorization. The Division will provide
written authorization, to the client and to the provider, as

to HIP services for which the client is eligible and the
maximum available funding and time limits for those
services.

(b) Client responsibility for payment. If the Division
determines that a client is responsible to pay for any part
of HIP services, the client will be informed of that fact,
and of the amount for which the client is responsible, as
follows:

(1) The client shall be assessed a share of the cost of
HIP based upon alternative financial resources between
185% and 300% of the Federal Poverty Income Guide-
lines. The patient’s share of the cost shall be determined
using the Patient Share of Cost Table in Appendix A, as
periodically updated and published in the Pennsylvania
Bulletin.

(2) The client will be responsible to pay for HIP
services up to the amount of alternative financial re-
sources which exceed 300% of the Federal Poverty Income
Guidelines.

(c) Notification of discontinuance of HIP funding. The
Division will notify a client in writing of any discontinu-
ance of funding. The notice will include the reason for the
discontinuance and advise of appeal rights.

(d) Duty to update financial information. A client shall
immediately report to the Division all changes in avail-
ability of alternative financial resources.

(e) Preexisting conditions. HIP will not pay for services
to address conditions existing prior to the TBI.

(f) Services funded through other benefit programs. HIP
will not pay for services available through other publicly
funded programs. The provider will coordinate HIP with
other public and private programs to assist clients to
access benefits for which they may be eligible.

(g) Reimbursement. The Department may seek reim-
bursement for payments made with HIP funds on behalf
of a client from an insurer that provides coverage to the
client or from the proceeds of any litigation arising out of
the injury which led to eligibility for enrollment in HIP.

§ 4.14. Peer review.

(@) Purpose. The Department will appoint a peer re-
view committee to conduct a review of services and
rehabilitation service plans for clients. The HIP Peer
Review Committee (Committee) shall advise the Depart-
ment on best practices to be followed in offering services
to clients.

(b) Procedures.

(1) The Committee shall meet quarterly and review
selected client charts, including charts for at least one
client from each provider providing services at the time of
the quarterly meeting, to evaluate the appropriateness of
provision of services and client progress.

(2) Within 30 days after it completes its review, the
Committee shall provide to the Department, in writing,
recommendations regarding the provision of services by
each provider.

(3) A member of the Committee may not participate in
a review conducted by the Committee that presents a
conflict of interest for that member. Examples of conflicts
include, but are not limited to, participating in a review
conducted by the Committee for one of the following:

(i) A service provided to a client of that member, that
member’s employer or that member's immediate family.
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(ii) A service provided by a person who is in the
immediate family of the member.

(4) The Division will notify the Committee of any
actions taken on the recommendations of the Committee.

§ 4.15. Administrative review.
(a) Reconsideration by Division.

(1) An applicant, client or authorized representative
may file with the Division a request for it to reconsider
any of the following decisions made by the Division:

(i) An applicant is not eligible for an assessment.
(if) An assessed applicant is not eligible for enrollment.

(iti) A disapproval or revision of a rehabilitation service
plan.

(iv) A client is to be discharged from HIP prior to the
date specified in the client's rehabilitation service plan.

(v) Alternative financial resources are available so that
the client must pay for HIP services.

(2) At the time a decision is made, the Division will
notify the applicant, client or authorized representative in
writing of the right to seek administrative review. The
letter will advise the recipient to seek assistance from
legal counsel, family and others who may serve in an
advisory role, and include contact information for a HIP
representative to answer questions.

(3) An applicant, client or authorized representative
shall file a request for reconsideration within 15 calendar
days after the mailing date of the Division’s determina-
tion. The request shall meet the following standards:

(i) State the specific legal and factual reasons for
disagreement with the decision.
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(i) ldentify the relief that is being sought for the
applicant or client.

(iii) Include supporting documentation, if any, to sup-
port the factual averments made.

(4) The Division will notify the applicant, client or
authorized representative in writing of its decision within
30 days after receiving the request for reconsideration.

(b) Administrative appeal.

(1) An applicant, client or authorized representative
may file an administrative appeal to the Agency Head
within 30 days after the mailing date of the Division’s
decision on the request for reconsideration. An applicant,
client, or authorized representative may not file an
administrative appeal unless reconsideration has been
sought and the requested relief has been denied.

(2) A hearing will be held only if a material issue of
fact is in dispute.

(c) General rules. The General Rules of Administrative
Practice and Procedure, 1 Pa. Code Part Il, apply except
when inconsistent with this section.

(d) Status of clients and applicants. A client shall
continue to receive HIP services until the client’s right to
administrative review has been exhausted, and until the
maximum funds available to a client under § 4.12 (relat-
ing to funding limits) are exhausted, or the maximum
duration for enrollment under § 4.7(e) (relating to enroll-
ment) has expired. An applicant, including one who has
completed the assessment period, will not receive HIP
services pending the disposition of the administrative
review.

Appendix A

BUREAU OF FAMILY HEALTH
DIVISION CHILD AND ADULT HEALTH SERVICES

PATIENT SHARE of COST (PSC) TABLE

PSC $0 $0 $50 $250 $550 $700 $850 $1000 $1150
% of Oto| >100to | >185to | >225to | >250 to | >275to | >300to | >325to | >350to | >375 to
Poverty 100% 185% 225% 250% 300% 325% 350% 375% 400%
Size of Use these columns only for clients
Family Income Ranges who were in DCAHS programs prior
Unit to 1/1/97 and have continuous
participation without a lapse in eligibility.
1 0 8,591 15,893 19,329 21,476 23,624 25,771 27,919 30,066 32,214
8,590 15,892 19,328 21,475 23,623 25,770 27,918 30,065 32,213 34,360
2 0 11,611 21,480 26,124 29,026 31,929 34,831 37,734 40,636 43,539
11,610 21,479 26,123 29,025 31,928 34,830 37,733 40,635 43,538 46,440
3 0 14,631 27,067 32,919 36,576 40,234 43,891 47,549 51,206 54,864
14,630 27,066 32,918 36,575 40,233 43,890 47,548 51,205 54,863 58,520
4 0 17,651 32,654 39,714 44,126 48,539 52,951 57,364 61,776 66,189
17,650 32,653 39,713 44,125 48,538 52,950 57,363 61,775 66,188 70,600
5 0 20,671 38,241 46,509 51,676 56,844 62,011 67,179 72,346 77,514
20,670 38,240 46,508 51,675 56,843 62,010 67,178 72,345 77,513 82,680
6 0 23,691 43,828 53,304 59,226 65,149 71,071 76,994 82,916 88,839
23,690 43,827 53,303 59,225 65,148 71,070 76,993 82,915 88,838 94,760

PENNSYLVANIA BULLETIN, VOL. 31, NO. 30, JULY 28, 2001



4088 RULES AND REGULATIONS

PSC $0 $0 $50 $250 $400 $550 $700 $850 $1000 $1150
% of Oto| >100to | >185to | >225t0 | >250 to | >275to | >300 to | >325to | >350 to | >375 to
Poverty 100% 185% 225% 250% 275% 300% 325% 350% 375% 400%
Size of Use these columns only for clients
Family Income Ranges who were in DCAHS programs prior
Unit to 1/1/97 and have continuous
participation without a lapse in eligibility.
7 0 26,711 49,415 60,099 66,776 73,454 80,131 86,809 93,486| 100,164
26,710 49,414 60,098 66,775 73,453 80,130 86,808 93,485| 100,163| 106,840
8 0 29,731 55,002 66,894 74,326 81,759 89,191 96,624 | 104,056| 111,489
29,730 55,001 66,893 74,325 81,758 89,190 96,623 104,055| 111,488| 118,920
9 0 32,751 60,589 73,689 81,876 90,064 98,251 106,439| 114,626| 122,814
32,750 60,588 73,688 81,875 90,063 98,250 106,438 114,625| 122,813| 131,000
10 0 35,771 66,176 80,484 89,426 98,369 107,311| 116,254| 125,196| 134,139
35,770 66,175 80,483 89,425 98,368 107,310 116,253| 125,195| 134,138| 143,080
11 0 38,791 71,763 87,279 96,976 106,674 116,371| 126,069| 135,766| 145,464
38,790 71,762 87,278 96,975 106,673 116,370 126,068 135,765| 145,463| 155,160
12 0 41,811 77,350 94,074| 104,526( 114,979( 125,431| 135,884| 146,336| 156,789
41,810 77,349 94,073 104,525| 114,978| 125,430( 135,883( 146,335| 156,788| 167,240
13 0 44,831 82,937 100,869| 112,076| 123,284( 134,491| 145,699| 156,906| 168,114
44,830 82,936| 100,868 112,075| 123,283| 134,490| 145,698| 156,905 168,113| 179,320
14 0 47,851 88,524 107,664| 119,626| 131,589( 143,551( 155,514| 167,476| 179,439
47,850 88,523 107,663| 119,625 131,588 143,550( 155,513| 167,475| 179,438| 191,400
15 0 50,871 94,111 114,459| 127,176 139,894 152,611 165,329| 178,046 190,764
50,870 94,110 114,458| 127,175| 139,893| 152,610| 165,328| 178,045| 190,763| 203,480
16 0 53,891 99,698 | 121,254| 134,726| 148,199( 161,671 175,144| 188,616| 202,089
53,890 99,697 | 121,253| 134,725| 148,198| 161,670| 175,143| 188,615 202,088| 215,560

Note: This table is revised each year based on the release of HHS Federal Poverty Income Guidelines by the United
States Department of Health and Human Services. The figures above were published in the Federal Register: February
16, 2001 (Volume 66, Number 33) Notices: (pages 10695—10697).

[Pa.B. Doc. No. 01-1379. Filed for public inspection July 27, 2001, 9:00 a.m.]

Title 52— Title 58—RECREATION
PUBLIC UTILITIES GAME COMMISSION

PENNSYLVANIA PUBLIC UTILITIES COMMISSION N tive A [58dPA' CiOtDESC;HI'D 142] de §§ 143.42
[52 PA. CODE CHS. 3 AND 62] orrective Amendment to a. Code .

and 143.51
[Correction]

Licensing Requirements for Natural Gas Suppliers The Game Commission has discovered a discrepancy

between the agency text of 58 Pa. Code 8§ 143.42 and
143.51 (relating to definitions; and application and issu-

An error occurred in the listing of the fiscal note ance of surplus tags) as deposited with the Legislative
number for a regulation published at 31 Pa.B. 3943, 3951 Reference Bureau and the official text published at 31
[Pa.B. Doc. No. 01-01-1307. Filed for public inspection July 20, 2001, 9:00 a.m.] nia Code supplement to be published in the Pennsylvania

Code Reporter (Master Transmittal Sheet No. 321) in

- August 2001. The definition of “private land” was not
deleted in 8§ 143.42; and in § 143.51, subsection (f)(1)—
(4) was not deleted.
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Therefore, under 45 Pa.C.S. § 901: The Game Commis-
sion has deposited with the Legislative Reference Bureau
a corrective amendment to 58 Pa. Code 8§ 143.42 and
143.51. The corrective amendment to 58 Pa. Code
88 143.42 and 143.51 is effective as of August 4, 2001, the
date the defective official text will be announced in the
Pennsylvania Bulletin.

The correct version of 58 Pa.Code 8§ 143.42 and
143.51 appears in Annex A.

Annex A
TITLE 58. RECREATION
PART IIl. GAME COMMISSION

CHAPTER 143. HUNTING AND FURTAKER
LICENSES

Subchapter K. ELK LICENSES
§ 143.42. Definitions.

The following words and terms, when used in this
subchapter, have the following meanings, unless the
context clearly indicates otherwise:

Application—The form issued with a regular hunting
license used in applying for an antlerless license.

County allocation—The number of licenses allocated by
the Commission to an individual county.

County treasurer—A county treasurer in this Common-
wealth or a person carrying out the duties and responsi-
bilities of a county treasurer in counties functioning
under a home rule charter.

Date issued—The date placed on the license by a county
treasurer indicating when the license was mailed or given
to the person named on the license.

Envelope—The official envelope issued with a regular
hunting license which shall be used by the applicant to
mail completed applications to the county treasurer.

Home address—The location where a person is legally
domiciled; a true, fixed and permanent home and princi-
pal residence; and the place to which, whenever the
applicant is temporarily absent, he intends to return.

License—The numbered back tag which is issued by the
county treasurer authorizing the holder thereof to hunt
antlerless deer in a specific county. Each license has its
own antlerless deer ear tag and antlerless deer harvest
report card attached to be used only for tagging and
reporting an antlerless deer harvested.

Public drawing—An impartial, random drawing, open
to public view to select successful applicants for licenses.

Unsold tag—An antlerless deer license permitting prop-
erly licensed persons to take an antlerless deer during
any firearms antlerless deer season, archery or flintlock
muzzleloader and muzzleloader deer seasons in the
county of issue.

Unsold tag application—The form contained in the
“Hunting and Trapping Digest” used in applying for an
unsold tag.

Void—A voided license which remains nonissuable.
§ 143.51. Application and issuance of unsold tags.

(a) Except as provided in § 143.52 (relating to proce-
dures for unlimited antlerless licenses), beginning on the
fourth Monday in August, residents and nonresidents of
this Commonwealth are eligible to receive an unsold tag.

(b) An applicant for this tag may not use the regular
antlerless deer license application. An applicant shall only

use the unsold application contained in the “Hunting and
Trapping Digest” or a reasonable facsimile thereof.

(c) The applicant shall use the official antlerless deer
license application envelope.

(d) Remittance in the form of a negotiable check or
money order for the total amount due as specified in the
act, payable to “County Treasurer,” shall accompany the
application.

(e) Unsold tags shall be validated by the addition of the
county treasurer’s signature or signature stamp, date of
issue and the applicant’s regular hunting license back tag
number. The county treasurer shall write in ink the
applicant’s regular hunting license back tag number on
the antlerless deer ear tag.

(f) Beginning on the second Monday in September,
residents and nonresidents of this Commonwealth are
eligible to apply for one additional unsold tag by mail.

[Pa.B. Doc. No. 01-1380. Filed for public inspection July 27, 2001, 9:00 a.m.]

Title 67—
TRANSPORTATION

DEPARTMENT OF TRANSPORTATION
[67 PA. CODE CHS. 445 AND 491]

Administrative Practice and Procedures; Outdoor
Advertising Devices

The Department of Transportation (Department), acting
through its Office of Chief Counsel, adopts amendments
to Chapters 445 and 491 (relating to outdoor advertising
devices; and administrative practices and procedures), to
read as set forth in Annex A.

Purpose of Final-Form Rulemaking

These amendments provide a clearer, more comprehen-
sive set of rules governing administrative proceedings
before the Department, enumerating specific require-
ments for hearing requests and facilitating administrative
review of Department decisions.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P. S. § 745.5(a)), the Department submitted a copy of the
notice of proposed rulemaking, published at 29 Pa.B. 5515
(October 23, 1999), to the Independent Regulatory Review
Commission (IRRC) and the Chairpersons of the House
and Senate Transportation Committees. In addition to
these final-form regulations, the Department provided
IRRC and the Committees with a copy of a detailed
Regulatory Analysis Form prepared by the Department in
compliance with Executive Order 1996-1, “Regulatory
Review and Promulgation.” A copy of this material is
available to the public upon request.

Under section 5(c) of the Regulatory Review Act, the
Department provided IRRC and the standing committees
with copies of all comments received. In preparing the
final-form regulations, the Department considered all
comments submitted.

Under section 5.1(d) of the Regulatory Review Act (71
P.S. 8 745.5a(d)), on March 3, 2001, these final-form
regulations were deemed approved by the House and
Senate Committees. Under section 5.1(e) of the Regula-
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tory Review Act, IRRC met on March 22, 2001, and
approved these final-form regulations.

Comments and Responses

The Department received two responses to the request
for comments from private sector attorneys. In addition,
IRRC’s regulatory review produced several comments.
The Department prepared a comment and response docu-
ment to address these comments; copies of this document
are available upon request.

On December 14, 2000, IRRC disapproved the Depart-
ment's amendments citing two points: first, IRRC re-
quested that the Department add a definition of the term
“party” to § 491.2 (relating to definitions). Second, IRRC
requested that the Department delete the term “partici-
pant” from § 491.8 (relating to service). The Department
has complied with these requests and the requested
changes have been made in the final-form regulations.

The final-form text of the regulations contains addi-
tional modifications, deletions and additions; none of
these enlarge the scope of the amendments as previously
proposed. The following represents a summary of the
additional changes:

» Section 491.1 has been amended, at the request of
IRRC, to define the phrase “date of filing” as the date of
receipt at the office of the agency and to further clarify
the definition of “office of the agency” to include matters
under 2 Pa.C.S. 88 501—508 and 701—704 (relating to
the Administrative Agency Law).

» Section 491.2a (relating to separation of adjudicatory
function from representation before the Department) has
been amended at the request of IRRC for verb consistency
and Legislative Reference Bureau style and to delete the
term “likewise” at the beginning of § 491.2a(c).

e Section 491.3 (relating to request for hearing) has
been further amended at the request of IRRC, adding a
new paragraph (4) to 8§ 491.3(a), directing the party
requesting a hearing to include an address where docu-
ments and pleadings may be served.

» Section 491.6 (relating to notice of conduct of hear-
ing) has been amended at the conclusion of
8§ 491.6(d)(2)(ii) to correct an editorial mistake made at
the time of the proposed rulemaking. The section now
explains that this supplements 1 Pa. Code 8§ 35.27—
35.36.

e Sections 491.7—491.9 (relating to filing require-
ments; service; and order to show cause) have been
amended to delete references to “participants” in the
proceedings. This change, which was inadvertently omit-
ted from the proposed rulemaking, makes the final-form
amendments consistent with similar changes made
throughout the chapter in the notice of proposed rule-
making.

Statutory Authority

The statutory authority for these amendments is found
in 2 Pa.C.S. 8§ 501—508 and 701—704 (relating to the
Administrative Agency Law).

Persons and Entities Affected

These amendments affect all Department personnel
involved in the administrative hearing process as well as
any person who requests administrative review of Depart-
ment determinations.

Fiscal Impact: Paperwork Requirements

These amendments will not impose any increased costs
on private persons or on State or local governments. No

additional reports or other paperwork requirements will
be developed as a result of these amendments.

Effective Date

These final-form regulations are effective as of the date
of final-form publication in the Pennsylvania Bulletin.

Sunset Date

As these amendments are necessary to administrative
practice before the Department, no sunset date is estab-
lished. The Department will continue to monitor these
amendments for their effectiveness.

Contact Person

Individuals who need information about the final-form
amendments may contact Robert H. Raymond, Jr., Ad-
ministrative Hearing Officer, Department of Transporta-
tion, P. O. Box 8212, Harrisburg, PA 17105-8212.

Order
The Department orders that:

(@) The regulations of the Department, 67 Pa. Code
Chapters 445 and 491, are amended by amending
8§ 445.9, 491.1, 491.2 and 491.3—491.13 and by adding
§ 491.2a to read as set forth in Annex A.

(b) The Secretary shall submit this order and Annex A
to the Office of General Counsel and the Office of
Attorney General for review and approval as to legality
and form, as required by law.

(c) The Secretary shall certify this order and Annex A
and deposit them with the Legislative Reference Bureau,
as required by law.

(d) This order shall take effect immediately upon publi-
cation in the Pennsylvania Bulletin.

BRADLEY L. MALLORY,
Secretary

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, see 31 Pa.B. 1925 (April 7, 2001).)

Fiscal Note: Fiscal Note 18-349 remains valid for the
final adoption of the subject regulations.

Annex A
TITLE 67. TRANSPORTATION
PART I. DEPARTMENT OF TRANSPORTATION
Subpart B. NONVEHICLE CODE PROVISIONS
ARTICLE IIl. HIGHWAYS

CHAPTER 445. OUTDOOR ADVERTISING
DEVICES

§ 445.9. Erection, maintenance and repair of signs.

(a) Application. This section applies to signs erected or
controlled under this chapter or the act.

(b) Use of limited access highway right-of-way prohib-
ited. A sign may not be erected, maintained or repaired
from a portion of a limited access highway right-of-way.
Sign owners or others responsible for the erection, main-
tenance or repair of a sign shall be required to perform
these functions from areas maintained or controlled by
them; nor may a vehicle be used in conjunction with an
activity, be parked or stood within the limited access
highway right-of-way.

(c) Preservation of vegetation. Vegetation located in the
highway right-of-way may not be destroyed, damaged,
removed or disturbed in maintaining, repairing or erect-
ing a sign.
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(d) Penalty for violation of section. Penalty for violation
of this section shall comply with the following:

(1) Penalty. Penalty shall be as follows:

(i) Except as provided in paragraph (2), if a landowner
or sign owner or their employees or agents violate a
provision of this section, the permit for the sign shall be
revoked and the sign owner shall be required to remove
the sign in the manner set forth in § 445.8(c) (relating to
abandoned signs).

(i) If a sign permit is revoked under this section, a
permit will not be issued to the sign owner for a sign
within 500 feet of the original sign; nor will a permit be
issued to another person for a sign within 500 feet of the
original sign for 1 year from the removal of the original
sign.

(2) Payment in lieu of removal. Payment in lieu of
removal shall include:

(i) In the case of a first offense, the Department will, in
lieu of removal of the sign under paragraph (1), accept
payment of $100 for a violation of subsection (b) or double
the value of the vegetation for a violation of subsection
(©).

(i) If the Department accepts payment in lieu of
removal under subparagraph (i), the owner of the sign
will be required to post a bond, in a form acceptable to
the Department, to guarantee payment of removal costs
of the sign in the event of a subsequent violation of this
section with reference to the sign.

(e) Grounds for denial of permit. The Department will
deny a permit for an outdoor advertising device if it
determines that the device cannot be serviced in a
feasible manner except from the right-of-way of a limited
access highway, or that the device would not be visible
from the highway without destruction, damage, removal
or disturbance of vegetation in the highway right-of-way.

(f) Hearing. A person notified of the revocation or
denial of a permit under this section shall be granted a
hearing by the Department hearing officer if a request is
made within 30 days of the date of the notice revoking or
denying the permit. A request for a hearing shall operate
to stay the revocation of a permit pending disposition of
the hearing.

ARTICLE V. GENERAL PROCEDURES

CHAPTER 491. ADMINISTRATIVE PRACTICE AND
PROCEDURE.

§ 491.1. Applicability of General Rules.

This chapter supplements and supersedes inconsistent
provisions in the General Rules.

(1) This chapter applies to activities and proceedings
before the Department in matters under 2 Pa.C.S.
88 501—508 and 701—704 (relating to the Administrative
Agency Law) which are not vested in other bodies by law.

(2) To the extent this chapter does not supplement nor
supersede the General Rules, the General Rules will
apply to activities and proceedings before the Depart-
ment.

§ 491.2. Definitions.

The following words and terms, when used in this
chapter, have the following meanings, unless the context
clearly indicates otherwise:

Department—The Department of Transportation of the
Commonwealth.

Date of filing—The date a legal document is received at
the office of the Department.

Date of receipt at the office of the Department—The date
on which a legal document is received and docketed by
the appropriate Department docket clerk.

General Rules—The rules found in 1 Pa. Code Part 11
(relating to general rules of administrative practice and
procedure).

Office of the agency—The office of the Administrative
Docket Clerk, or the Driver Licensing Docket Clerk, upon
which commencement of process is made upon the Secre-
tary for the purpose of activities and proceedings before
the Department in matters under 2 Pa.C.S. 88 501—508
and 701—704 (relating to the Administrative Agency
Law).

Party—Any appellant, appellee, complainant, inter-
vener, petitioner or respondent in a matter brought before
a Department hearing officer.

Secretary—The Secretary of the Department.

§ 491.2a. Separation of adjudicatory function from
representation of the Department.

(@) Separation of adjudicatory function. The adjudica-
tory function performed in accordance with this chapter
and the General Rules will be separated from the func-
tion of representing the Department in administrative
hearing matters. This chapter prescribes that an adminis-
trative hearing officer will preside over any hearing and,
if exceptions are filed by any party, the decision ulti-
mately is made by the Secretary. The Department’s Chief
Counsel advises the Secretary in his adjudicatory capac-
ity.

(b) Ex parte discussions. Under no circumstances may
any Department attorney representing the Department in
an administrative hearing matter, or any Department
employee involved in such a matter, discuss the case ex
parte with the Administrative Hearing Officer, the Chief
Counsel or the Secretary.

(c) Prohibited discussions with employees. The Adminis-
trative Hearing Officer, the Chief Counsel and the Secre-
tary may not discuss with, or exercise any supervisory
responsibility over, any employee with respect to an
administrative hearing matter with which that employee
is involved.

(d) Designation by Chief Counsel and Secretary. If it
becomes necessary for the Chief Counsel or the Secretary
to become involved on behalf of the Department in any
administrative hearing matter, they are prohibited from
participating in the adjudication of the case and shall
designate appropriate individuals to exercise their
adjudicatory functions.

§ 491.3. Request for hearing.

(@) Content. A request for a hearing shall be made in
writing and shall contain:

(1) A clear and concise statement of the facts of the
case, including all essential elements of the claim.

(2) A clear and specific list of the legal issues upon
which the appeal is based and the desired remedy.

(3) A copy of the denial or revocation letter, permit,
statutory or regulatory provision or other document which
gives rise to the appeal.

(4) For the party requesting the hearing, an address
where documents and pleadings may be served upon that

party.
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(b) Timeliness of petition for hearing.

(1) General rule. Except as otherwise provided in para-
graph (2) or by statute or regulation, every request for a
hearing shall be filed within 30 days of the Department'’s
determination which gives rise to the appeal.

(2) Request for credit toward serving driving privilege
or vehicle registration suspensions. Every request for a
hearing to request credit toward serving a driving privi-
lege or vehicle registration suspension shall be filed on
the earlier of the following dates:

(i) Thirty days after the mailing date of the Depart-
ment’s letter denying credit.

(i) Thirty days after the date the person requesting
the hearing knew or should have known that the person
was not receiving credit.

(c) Determination of insufficiency. The Department
hearing officer may determine that a request for a
hearing is insufficient or improper under the General
Rules or this chapter and may direct the docket clerk to
mark the matter closed and to return the request, with
notice of the deficiency, to the initiating party.

(d) Department’s request for clarification of the issues.
The Department may request that the Department hear-
ing officer order that the opposing counsel or party more
specifically articulate the issues giving rise to the appeal.

(e) Supplementation. This section supplements 1
Pa. Code § 35.121 (relating to the initiation of hearing).

§ 491.4. Institution of proceedings.

(@) Approval and docketing. Upon approval, under
§ 491.3(b) (relating to request for hearing), of a written
request for a hearing, or upon receipt of a written request
from the Department for an order to show cause under
§ 491.9 (relating to order to show cause), the docket clerk
will assign the matter a caption, including a docket
number, and will enter the matter into the docket.

(b) Caption and docket number. The caption and docket
number shall appear on all correspondence, pleadings,
briefs or other papers relating to the case.

(c) Docket clerks as office of the agency/timely filings.
For purposes of activities and proceedings before the
Department in matters under 2 Pa.C.S. 88 501—508 and
701—704 (relating to the Administrative Agency Law)
which are not vested in other bodies by law, the Adminis-
trative Docket Clerk and the Driver Licensing Docket
Clerk are designated as the office of the agency. As the
office of the agency, all correspondence, pleadings, briefs,
orders and other papers relating to the case shall be filed
with the Administrative Docket Clerk or the Driver
Licensing Docket Clerk. The date of receipt at the office
of the agency and not the date of deposit in the mails
shall determine time of filing.

(d) Address for filing. Correspondence, pleadings,
briefs, orders or other papers relating to the case shall be
filed with the appropriate docket clerk at the following
address:

(1) Secretary of Transportation, Driver Licensing
Docket Clerk, 1101 South Front Street, 3rd Floor, Harris-
burg, Pennsylvania 17104-2516 (or other address that
may be designated by the Department) for matters
involving:

(i) Appeals from the Department’s denial or recall of an
occupational limited license.

(i) Appeals from the Department’'s cancellation, denial
or recall of a probationary license.

(iii) Requests for record review under 75 Pa.C.S.
§ 1516 (relating to Department records).

(iv) Hearings to request credit toward serving driving
privilege or vehicle registration suspensions.

(2) Secretary of Transportation, Administrative Docket
Clerk, c/o Office of Chief Counsel, Commonwealth Key-
stone Building, 400 North Street, 9th floor, Harrisburg,
Pennsylvania 17120-0096 (or other address that may be
specified by the Department), for all matters not specified
in paragraph (1), including but not limited to:

(i) Minimum use driveway permits.

(i) Low, medium and high volume driveway permits.
(iii) School bus/hazardous walking routes.

(iv) Overweight or oversize truck hauling permits.

(v) Private airport permits.

(vi) Public airport permits.

(vii) Outdoor advertising sign permits.

(viii) Prequalification, suspension or debarment.

(ix) Personnel salary claims.

(X) Municipal reimbursements.

(xi) Appeals from the Department's refusal to issue a
certificate of title for reasons other than failure to pay a
required fee or tax in connection with or resulting from
the acquisition or use of a vehicle.

(xii) Matters pertaining to reasonable access for
tractor-trailer vehicle combinations.

(xiii) Miscellaneous matters (including petitions to in-
tervene).

(e) Supplementation. This section supplements 1
Pa. Code § 35.121 (relating to the initiation of hearings).

§ 491.5. Filing fee.

(a) Fee required with request for a hearing. A filing fee
shall accompany a written request for a hearing in all
matters except those involving the suspension or revoca-
tion of a permit, license, certificate or privilege by the
Department, in which event a filing fee is not required,
except as specified in subsection (b).

(1) The schedule of filing fees will be reviewed and
revised periodically by the Department and will be pub-
lished in the Pennsylvania Bulletin.

(2) The filing fee shall be payable by check, certified
check or money order which shall be made payable to the
“Department of Transportation.”

(3) Information regarding filing fees may be obtained
from the appropriate docket clerk at the addresses pro-
vided in § 491.4(d) (relating to institution of proceedings).

(b) Suspension or revocation of operating privilege. A
written request for a hearing to determine credit toward
serving a period of suspension or revocation of a driver's
operating privilege shall be accompanied by the required
filing fee.

(c) Fee not received with filing. If a written request for
a hearing is received without the required filing fee, the
docket clerk will immediately provide the requesting
party with written notice that the fee shall be forwarded
to and received by the docket clerk within 20 days of the
mailing date of the notice.

(d) Request not docketed for failure to remit filing fee. If
the Department does not receive the required filing fee
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within 20 days after the mailing date of the notice to the
requesting party, the docket clerk may refuse to allow the
matter to be docketed, may determine the matter to be
closed and may return the written request to the request-

ing party.
(e) Supersession. This section supersedes 1 Pa. Code
§ 33.21 (relating to filing fees).

§ 491.6. Notice and conduct of hearing.

(a) Written notification to parties. Upon docketing a
written request for a hearing, the docket clerk will
provide written notification to all parties of the request
for a hearing and of referral of the matter to the
Department hearing officer for scheduling.

(b) Scheduling. The Department hearing officer will
schedule a hearing for the docketed request and will
direct the docket clerk to issue written notice of the time
and place of the scheduled hearing to all parties.

(c) Authority of Department hearing officer. The De-
partment hearing officer will have the authority to decide
all motions, petitions, requests for supersedeas, discovery
requests or other matters presented by the parties to this
action and to proceed in accordance with 1 Pa. Code
Chapter 35, Subchapter E (relating to presiding officers).

(d) Intervention.

(1) Petition to intervene. A person who seeks to inter-
vene as a party in a proceeding shall file a petition for
leave to intervene with the Docket Clerk. The petition
shall contain a concise statement of the interest of the
moving party and the grounds for intervention.

(2) Refusal.

(i) Delay. The Department may refuse a petition for
intervention if the moving party has unduly delayed in
applying for intervention or the intervention will unduly
delay or prejudice the hearing or the adjudication of the
rights of the parties.

(i) Supplementation. This subsection supplements 1
Pa. Code 88 35.27—35.36.

(e) Continuances.

(1) The Department hearing officer will consider a
request for continuance if the docket clerk is notified in
writing of the grounds at least 10 days prior to the date
of the hearing. Continuances will be granted only for
substantial or compelling reasons, at the discretion of the
Department hearing officer.

(2) The Department hearing officer will consider a
request for continuance made less than 10 days prior to
the date of the hearing only if the Department hearing
officer is satisfied that circumstances relating to the
requested continuance occurred within 10 calendar days
of the hearing date.

(3) The requesting party shall seek the agreement of
the other parties to the proceeding prior to requesting the
continuance. The position of the opposing parties shall
specifically be noted in the continuance request. The
hearing officer may refuse a request for continuance
regardless of the concurrence of all parties.

(f) Depositions. The testimony of a witness may be
taken by deposition only upon application by a party in a
proceeding before the Department. The granting of an
application for depositions shall be entirely discretionary
with the Department hearing officer and will only be
permitted for substantial and compelling reasons.

(g) Request for a stay or supersedeas.

(1) Conditions for grant. The Department hearing of-
ficer, upon written motion of a party, may grant a request
for a stay or supersedeas, provided the requesting party
can demonstrate to the satisfaction of the Department
hearing officer:

(i) A likelihood of success on the merits of the matter
before the Department hearing officer.

(if) Immediate and irreparable harm will result from
the failure to grant the stay or supersedeas.

(iii) Issuance of the stay or supersedeas will not sub-
stantially harm other parties to the proceedings.

(iv) No other remedy is available.

(v) The moving party has given reasonable notice of the
request to all parties.

(2) Requirement to provide security. The hearing officer,
at his discretion, may require a non-Commonwealth party
submitting a request for a stay or supersedeas to provide
a bond or other appropriate security, as determined by
the Department hearing officer, for the satisfaction of the
order if it is affirmed or if for any reason the appeal is
dismissed, or for the satisfaction of any modification of
the order and in either case costs, interest and damages
for delay that may finally be awarded.

(3) Memorandum in opposition. Any party to a proceed-
ing may file with the Office of the Docket Clerk a
memorandum in opposition to a request for a stay or
supersedeas within 10 days of the filing of the request.

(h) Dispositive motions.

(1) Dismissal. The Department hearing officer, on mo-
tion of a party, may dismiss the action in whole or in
part:

(i) Whenever there is no genuine issue of material fact
as to a necessary element of the cause of action or
defense.

(i) For failure to preserve the right to an appeal by a
timely filing.

(iii) For mootness.
(iv) For any other reason appearing in the record.

(2) Supersession. This rule supersedes 1 Pa. Code
§ 35.180 (relating to action on motions).

(i) Appeal to the Secretary of a hearing officer's order.
Unless otherwise provided by this chapter, any appeal
from an order rendered by the hearing officer shall be
filed with the appropriate docket clerk within 30 days of
the date the order is entered.

(j) Supplementation. This section supplements 1
Pa. Code § 35.123 (relating to the conduct of hearings).

§ 491.7. Filing requirements.

(@) Number of copies. The original and two conformed
copies of briefs, pleadings or other documents relating to
the case, subsequent to the written request for a hearing,
together with a certificate of service showing service to all
other parties, as required in § 491.8 (relating to service),
shall be filed with the docket clerk who will date stamp
them upon receipt and provide copies to the Department
hearing officer.

(b) Telefacsimile and electronic transmission not ac-
cepted. A request for a hearing, subsequent correspon-
dence, briefs, pleadings or other documents relating to the
case will not be accepted for filing if received electroni-
cally or by telefacsimile.
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(c) Supersession. This section supersedes 1 Pa. Code
§ 33.15 (relating to number of copies).

§ 491.8. Service.

One copy of all documents and pleadings filed subse-
quent to the written request for a hearing, together with
a certificate of service showing service to all other parties,
shall be served by parties in the proceeding. Service shall
be accomplished in accordance with 1 Pa. Code
88 33.31—33.36.

§ 491.9. Order to show cause.

(@) Initial request. When the Department files a writ-
ten request for an order to show cause, that request shall
be accompanied by a copy of the proposed order to show
cause for the signature of the Department hearing officer.

(b) Notification to respondent. Upon the issuance of an
order to show cause by the Department hearing officer,
the docket clerk will forward a copy of the order to the
respondent, directing the respondent to show cause why
the subject action should not be taken by the Depart-
ment.

(c) Content of request for an order to show cause. The
request for an order to show cause shall set forth the
grounds for the action to be taken and shall state the
particulars concerning all matters relevant for framing
the issues for consideration.

(d) Answer. The order to show cause shall include a
notice to the respondent to answer, in writing, within 30
days of the date the notice was mailed. A respondent who
fails to file an answer within 30 days of the mailing date
of the notice shall be deemed to have waived objection to
the Department’s proposed action.

(e) Notification to parties. Upon timely filing of an
answer to an order to show cause, the docket clerk will
notify all parties of referral of the matter to the Depart-
ment hearing officer for the scheduling of a hearing.

(1) Timely filing of an answer to the order to show
cause will not operate as an automatic stay or
supersedeas of action taken by the Department prior or
subsequent to the receipt of the order to show cause.

(2) Persons initiating a formal request for stay or
supersedeas shall direct their applications to the Depart-
ment hearing officer.

(f) Scheduling of hearing. The Department hearing
officer will schedule a hearing and will direct the docket
clerk to issue notice to all parties of the time and place of
the hearing.

(9) Department hearing officer. The Department hear-
ing officer will preside at the hearing or scheduled
prehearing conference and will rule on questions regard-
ing the admissibility of evidence or other matters relating
to the conduct of the hearing.

(h) Waiver. Upon the failure of the respondent to file a
timely answer to the order to show cause, the Depart-
ment hearing officer may direct the docket clerk to send
to all parties a notice that objections to the order to show
cause are deemed irrevocably waived and the proposed
action of the Department is deemed approved.

(i) Supplementation. This section supplements 1
Pa. Code § 35.14 (relating to orders to show cause).

§ 491.10. Hearings.

(a) Recording. Upon the scheduling of a hearing, the
docket clerk will arrange for a stenographer to record the
testimony presented at the hearing.

(b) Presentation of evidence. The party with the burden
of proof in a proceeding will proceed first with the
presentation of evidence at a hearing.

(1) In matters involving the suspension or revocation of
an existing permit, license or privilege by the Depart-
ment, or the debarment of a contractor, the Department
will proceed first with the presentation of evidence at the
hearing.

(2) In matters involving the denial of an application for
a permit, license, certificate, prequalification, privilege,
credit toward suspension or other requested action by the
Department, the permit or license applicant shall proceed
first with the presentation of evidence at the hearing.

(3) In matters initiated by an intervener challenging
the Department’s actions, the intervener shall proceed
first with the presentation of evidence at the hearing.

(c) Authority of Department hearing officer. The De-
partment hearing officer will preside at the hearing or
scheduled prehearing conference and rule on questions
regarding the admissibility of evidence or other matters
relating to the conduct of the hearing.

(d) Findings of fact and conclusions of law. At the close
of the hearing, the parties or other participants may, at
the discretion of the Department hearing officer, be
required or given an opportunity to file recommended
findings of fact and conclusions of law, together with a
brief or memorandum discussing the applicable law and
relevant facts of record.

(e) Filing of hearing transcript. Upon the filing of the
transcript of the hearing, the docket clerk shall mail
notice of the date the transcript was filed to the parties.

(f) Supplementation. This section supplements 1
Pa. Code 88 35.123 and 35.125 (relating to the conduct of
hearings; and the order of procedure).

§ 491.11. Proposed report.

(&) General. Following the hearing and the timely
submission of any posthearing filings, the Department
hearing officer will prepare and file a proposed report
with the docket clerk.

(b) Contents. The proposed report shall contain:
(1) Findings of fact.

(2) A discussion of the applicable law and relevant
evidence of record.

(3) Conclusions of law.
(4) An order.

(c) Notification. The docket clerk will forward copies of
the proposed report to all parties of record.

(d) Supplementation. This section supplements 1
Pa. Code 88 35.201—35.207 (relating to proposed reports
generally).

§ 491.12. Exceptions.

(a) Filing. A party desiring to appeal to the Secretary
may file exceptions to the proposed report within 30 days
after the mailing date of the proposed report by the
docket clerk.

(b) Reply. A party may file a reply to the exceptions
filed by another party within 20 days of the filing date of
exceptions filed by another party.

(c) Record. When timely exceptions are filed, the docket
clerk will forward the following to the Secretary:

(1) The proposed report.
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(2) The exceptions filed and replies thereto.
(3) The record in the case.

(4) A proposed order to grant or deny the exceptions,
that is prepared for the Secretary’s signature.

(d) Waiver. If no party files exceptions to the proposed
report within the time prescribed in subsection (a), those
persons shall be deemed to have irrevocably waived
objections to the proposed report, and the proposed report
will be deemed approved by the Secretary.

(e) Supplementation. This section supplements 1
Pa. Code 8§ 35.211—35.214 (relating to exceptions to
proposed reports).

§ 491.13. Transmittal of certified record upon ap-
peal.

If a final order of the Secretary is appealed to Common-
wealth Court under 42 Pa.C.S. § 763 (relating to direct
appeals from government agencies), the docket clerk will
prepare and forward the certified record to the clerk of
Commonwealth Court.
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