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RULES AND REGULATIONS

Title 19—CORPORATIONS
AND BUSINESS
ASSOCIATIONS

DEPARTMENT OF STATE
[19 PA. CODE CH. 3]
UCC Fees

The Secretary of the Commonwealth amends § 3.30
(relating to Uniform Commercial Code) pertaining to
filings under 13 Pa.C.S. §§ 1101—9507 (relating to the
Uniform Commercial Code) (UCC) by revising certain fees
of the Department of State (Department) to read as set
forth in Annex A.

Purpose and Need for the Amendment

Section 9525(d) of the Uniform Commercial Code Mod-
ernization Act of 2001, 13 Pa.C.S. § 9525(d) (Act 2001-18)
requires the Department to promulgate regulations that
establish UCC filing fees sufficient to generate revenue
equivalent to the amounts collected by the counties from
UCC filings in calendar year 2000 and the general fund
from UCC filings in Fiscal Year 1999-2000. These fee
regulations are intended to hold the general fund fiscally
harmless and all of the counties fiscally harmless when
taken in the aggregate. The fees for UCC filings made at
the Department are being increased substantially to
account for the elimination by section 18 of Act 2001-18,
of the 75% that the general fund currently receives from
UCC filings made with the county prothonotary offices
provided for under 15 Pa.C.S. § 153(a)(8)(vi) (relating to
fee schedule).

The following table outlines the affected application
fees and proposed changes:

Proposed Current
Service Fee Fee

Financing statement filed with $95 $59.50

the county recorder of deeds office

Financing statement filed with $84 $12 per

the Department of State debtor
name

The current fees are in 15 Pa.C.S. § 153(a)(8)(i) for the
Department and the basic county fee. The county fee has
been increased to reflect the provisions of 15 Pa.C.S.
§ 153(a)(8)(vii) which provides for the increase of the
county fee, beginning on January 1, 1994, by the percent-
age of increase in the Consumer Price Index for Urban
Workers for the immediate preceding calendar year.

Public notice of intention to amend the section under
the procedures specified in sections 201 and 202 of the act
of July 31, 1968 (P. L. 769, No. 240) (45 P. S. 88 1201 and
1202) (CDL) has been omitted as authorized under sec-
tion 204(3) of the CDL (45 P. S. § 1204(3)), because the
Department finds that these procedures are, under the
circumstances, unnecessary. Public comment is unneces-
sary because section 9525(d) of Act 2001-18 requires the
Department to promulgate the fee regulation and specifi-
cally states that changes in the fees shall be promulgated
as a final regulation with proposed rulemaking omitted as
provided for in the Regulatory Review Act (71 P.S.
88 745.1—745.14).

Compliance with Executive Order 1996-1

The Department reviewed this rulemaking under the
directives of Executive Order 1996-1. Given that under
section 9525(d) of Act 2001-18 the Department is man-
dated to promulgate the fee regulation and that the
rulemaking must be promulgated as a final regulation
with proposed rulemaking omitted, the Department has
concluded that the regulation complies with the order.

Statutory Authority

The amendments are mandated under section 9525(d)
of Act 2001-18.

Fiscal Impact and Paperwork Requirements

This rulemaking is intended to prevent an adverse
fiscal impact on the Commonwealth and the counties
when taken in the aggregate. Based upon an analysis of
the county filing fees in calendar year 2000, provided by
the Governor's Office of the Budget based upon figures
supplied by the Department of Revenue, it has been
determined that the counties are held fiscally harmless,
in the aggregate, with a recorder of deeds fixture filing
fee of $95. However, while the counties are held fiscally
harmless in the aggregate with this proposed fee, the
majority of counties (41) will experience a reduction in
revenues. Of these losses, estimated losses range from a
low of $184 to a high of $16,650. To avoid all possible
losses to individual counties, a recorder of deeds fixture
filing fee of $286 would be necessary. To hold the general
fund fiscally harmless to offset the elimination of the 75%
of the county fees that are remitted to the Common-
wealth, a State UCC financing statement fee of $84 must
be established. Overall, the rulemaking will benefit the
Commonwealth and the counties by helping the Common-
wealth to avoid a loss of about $9.3 million per year and
an estimated $1.3 million loss for the counties.

While these fees will have a fiscal impact on those
members of the private sector who file financing state-
ments under the provisions of the UCC, this outcome is
unavoidable based upon the statutory requirements of
section 9525(d) of Act 2001-18.

This rulemaking imposes no additional paperwork re-
quirements upon the Commonwealth, political subdivi-
sions or the private sector.

Regulatory Review

Under section 5.1(c) of the Regulatory Review Act (71
P. S. § 745.5a(c)), the Department submitted a copy of the
final-omitted regulation on June 26, 2001, to the Indepen-
dent Regulatory Review Commission (IRRC) and the
Chairpersons of the House State Government Committee
and the Senate State Government Committee. On the
same date, the final-omitted regulation was submitted to
the Office of Attorney General for review and approval
under the Commonwealth Attorneys Act (71 P. S. 88 732-
101—732-506).

In accordance with section 5.1(d) and (e) of the Regula-
tory Review Act, the final-omitted regulation was deemed
approved by the House and Senate Committees on July
16, 2001. Under section 5.1(e) of the Regulatory Review
Act, IRRC met on July 26, 2001, and approved the
final-omitted regulation. A copy of the material is avail-
able to the public upon request.
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Additional Information

Individuals who desire information are invited to sub-
mit inquiries to Ken Rapp, 308 North Office Building,
Harrisburg, PA 17120-0029, (717) 783-9210.

Findings
The Secretary finds that:

(1) Public notice of the Department's intention to
amend its regulation as adopted by this order, under the
procedures specified in sections 201 and 202 of the CDL,
has been omitted under the authority contained in section
204(3) of the CDL because the Department has, for good
cause, found that the procedures specified in sections 201
and 202 of the CDL are in this circumstance, unnecessary
because section 9525(d) of Act 2001-18 mandates the
Department to promulgate the fee regulation and that the
rulemaking must be promulgated as a final-omitted regu-
lation.

(2) The amendment of the regulation of the Depart-
ment in the manner provided in this order is necessary
and appropriate for the administration of its authorizing
statute.

Order

The Secretary, acting under her authorizing statute,
orders that:

(&) The regulations of the Department, 19 Pa. Code
Chapter 3, are amended by amending § 3.30 to read as
set forth in Annex A.

(b) The Secretary of the Commonwealth shall submit
this order and Annex A to the Office of General Counsel
and the Office of Attorney General for approval as to form
and legality as required by law.

(c) The Secretary of the Commonwealth shall certify
this order and Annex A and deposit them with the
Legislative Reference Bureau as required by law.

(d) This order shall become effective immediately upon
publication in the Pennsylvania Bulletin.

KIM PIZZINGRILLI,
Secretary of the Commonwealth

(Editor's Note: For the text of the order of the Indepen-
dent Regulatory Review Commission, relating to this
document, see 31 Pa.B. 4503 (August 11, 2001).)

Fiscal Note: 16-27. No fiscal impact; (8) recommends
adoption.

Annex A

TITLE 19. CORPORATIONS AND BUSINESS
ASSOCIATIONS

PART I. DEPARTMENT OF STATE
Subpart A. PRELIMINARY PROVISIONS
CHAPTER 3. FEES AND CHARGES
FEES
§ 3.30. Uniform Commercial Code.

(@) The fee for filing a financing statement with the
Department of State under 13 Pa.C.S. (relating to the
Uniform Commercial Code) is $84 regardless of the
number of debtors or pages.

(b) The fee for filing a financing statement with the
county recorder of deeds offices under 13 Pa.C.S. (relating

to Uniform Commercial Code) is $95 regardless of the
number of debtors or pages.
[Pa.B. Doc. No. 01-1454. Filed for public inspection August 10, 2001, 9:00 a.m.]

Title 31—INSURANCE

INSURANCE DEPARTMENT
[31 PA. CODE CH. 25]
Insurance Holding Company Systems

The Insurance Department (Department) by this order
amends Chapter 25 (relating to rules and procedural
requirements for insurance holding company systems) to
read as set forth in Annex A. This final-form rulemaking
sets forth rules, procedural requirements and reporting
forms relating to acquisitions of control of, or mergers
with, insurers and transactions within insurance holding
company systems.

Purpose

The purpose of this final-form rulemaking is to update
the chapter to be consistent with current Commonwealth
law and financial reporting standards established by the
National Association of Insurance Commissioners (NAIC)
and to improve upon the clarity and efficiency of stan-
dards and reporting requirements for insurance holding
company systems.

In 1994, Article X1V of The Insurance Company Law of
1921 (act) (40 P. S. 88 991.1401—991.1413) was amended
to: (1) bring health maintenance organizations within the
scope of the act; and (2) update provisions relating to
dividends and other material transactions to meet mini-
mum financial regulation standards adopted by NAIC.
See the act of February 17, 1994, (P. L. 92, No. 9). This
final-form rulemaking includes revisions needed to update
the chapter to reflect the 1994 amendments to the act.*

This final-form rulemaking also includes a prescribed
form for providing notice of the potential competitive
impact of a proposed merger or acquisition under section
1403 of the act (40 P. S. § 991.1403). The new form (Form
E) is consistent with a model form adopted by the NAIC
and will provide the Department with information needed
to determine whether a proposed merger or acquisition
would violate the competitive standard of section 1403(d)
of the act.

In addition, this final-form rulemaking includes amend-
ments to clarify a number of existing procedural and
reporting requirements and eliminate other requirements
deemed to be unnecessary or duplicative.

Statutory Authority

This final-form rulemaking is adopted under the au-
thority of section 337.8 of the act (40 P. S. § 459.8) and
Article X1V of the act.

Comments

Notice of proposed rulemaking was published at 29
Pa.B. 5392 (October 16, 1999) with a 30-day public
comment period.

No comments were received from the standing commit-
tees. Comments were received during the 30-day public

1The final-form rulemaking also includes technical changes to reflect amendments to
the act in Act 132, effective February 17, 2001.
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comment period from the American Insurance Association
(AlA); The Harleysville Insurance Companies
(Harleysville); the Insurance Federation of Pennsylvania,
Inc. (IFP); the Pennsylvania Association of Mutual Insur-
ance Companies (PAMIC); and PHICO Insurance Com-
pany (PHICO). The Independent Regulatory Review Com-
mission (IRRC) submitted its comments and
recommendations to the Department on December 16,
1999. The Department has responded to all comments in
this final-form rulemaking.

In addition, the Department has revised the final-form
rulemaking to reflect amendments to the act of December
20, 2000 (P. L. 967, No. 132) (Act 132), effective February
17, 2001. These changes reflect: (1) the addition of limited
liability companies to the definition of “person”; and (2)
the addition of pledges of assets to the types of material
transactions involving affiliates in insurance holding com-
pany systems that must be reported to the Department
before the transactions occur.

The following is a discussion of comments and sum-
mary of changes in the final-form rulemaking.

Section 25.1. Definitions.
Definition of “NAIC”

IRRC commented that the reference to a successor
organization in the definition of “NAIC” was inconsistent
with the definition in section 1401 of the act (40 P.S.
§ 991.1401). In response to IRRC’s comment, the Depart-
ment has deleted the reference to a successor organiza-
tion.

Definition of “surplus”

The proposed rulemaking included a new definition of
“surplus.” The definition was added to provide a common
meaning of the term for purposes of compliance with this
chapter. IRRC requested the Department clarify the
reference to “accounting practices and procedures manu-
als adopted by NAIC as required by the Commissioner” in
the definition. Specificallyy, IRRC commented that the
definition was unclear as to how many and which specific
NAIC manuals were encompassed by the definition and
that the phrase “as required by the Commissioner” was
confusing. IRRC also asked why the accounting practices
and procedures were not included in the proposed rule-
making.

Under section 320 of the act (40 P. S. § 443), section 11
of the Health Maintenance Organization Act (40 P.S.
§ 1561) and § 152.21 (relating to financial statements
and examinations), the various types of insurers subject
to this chapter (life/health, property/casualty, health
maintenance organizations and, as of February 17, 2001,
preferred provider organizations) are required to file
annual financial statements with the Department in the
form required by the Commissioner. Each year the Com-
missioner provides all insurers with specific financial
statement filing instructions. The instructions identify
the NAIC forms, instructions and manual to be used in
the preparation of annual and quarterly financial state-
ments and include information about any Commonwealth
specific laws, regulations or orders that apply to financial
statements filed with the Department for that year. The
form, instructions and accounting rules used by insurers
to prepare financial statements for State insurance regu-
lators encompass a large body of very detailed material
that is updated continually to address changing business
practices and solvency regulation concerns. The NAIC's
process for development and maintenance of statutory
accounting principles is comparable to the process fol-

lowed by the American Institute of Certified Public
Accountants for generally accepted accounting principles.

Although as of 2001, all insurers are using a single
accounting practices and procedures manual, the various
types of insurers continue to use different NAIC financial
statement forms and instructions. Those forms and in-
structions continue to use terms specific to the type of
insurer or the purpose of a particular accounting entry,
such as “surplus,” “unassigned funds (surplus)” and “sur-
plus as regards policyholders.” Therefore, the Department
has included the definition of “surplus” not to provide
accounting guidance but to establish a common meaning
of the term for the specific purpose of compliance with
this chapter.

In response to IRRC’s comments and in recognition of
the implementation of the new codified manual in 2001,
the Department has clarified and expanded the definition
of “surplus” in this final-form rulemaking to reference
“the annual statement instructions and accounting prac-
tices and procedures manual prescribed by the NAIC or
as otherwise required by the Commissioner for annual
financial statements filed with the Department.”

Definition of “ultimate controlling person”

IRRC suggested the Department define the term “regis-
trant” used in the definition of “ultimate controlling
person.” In response to IRRC’'s comment, the Department
has clarified the definition by replacing “registrant” with
“another person” consistent with the first sentence of the
definition.

IRRC also commented that the Department should
explain the distinction between “direct” and “indirect”
control for purposes of the definition. Section 1401 of the
act defines “control” for purposes of the act and this
chapter. In general, control means the direct or indirect
possession of the power to direct or cause the direction of
the management and policies of another person. Control
is presumed to exist if any person, directly or indirectly,
owns, controls, holds with the power to vote or holds
proxies representing 10% or more of the voting securities
of another person. However, control also may exist by
contract or otherwise, unless the power is the result of an
official position or corporate office. Control is determined
on a case-by-case basis for purposes of the act. Whether
control is direct or indirect may be determined by the
relative positions of persons within a holding company
structure. In general, indirect control exists when power
is exerted or ownership attained through a business
relationship or interest in an intermediary. Because the
definition of “control” in section 1401 of the act applies to
this chapter and establishes that control may exist di-
rectly or indirectly, the Department has clarified the
definition of “ultimate controlling person” by eliminating
the unnecessary reference to direct or indirect control.

The Department also has clarified the definition by
replacing the term “limited liability corporation” with the
term “limited liability company” consistent with 15
Pa.C.S. § 8903 (relating to definitions) and the use of the
term in Act 132.

Section 25.2. Purpose.

The Department further clarifies that § 25.2 is being
deleted solely because it does not provide information
that is necessary to understand the meaning and intent
of the provisions of the chapter. The deletion does not
affect the purpose of or the Department’s responsibilities
under the act.
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Section 25.11. Expenses.
Purpose and title

Section 25.11 is being amended to include standards
relating to costs of outside experts or consultants retained
to assist the Department in the evaluation of filings made
under this chapter. The standards are consistent with
Chapter 12 (relating to costs of Insurance Department
examinations) and the Commonwealth’s procedures for
retaining the services of outside parties. IRRC com-
mented the Department should add a reference to experts
and consultants to the title of the section. In response to
IRRC’s comment, the Department has expanded the title
of the section to read “Expenses of experts and consult-
ants” in the final-form rulemaking.

Advance notice of retention of outside experts

Harleysville suggested § 25.11(a) be amended to add
provisions for written notice to the person filing the
statement, including the name of the outside expert, the
terms of the engagement and an estimate of the fees.
Harleysville commented the notice would allow the per-
son filing to estimate future costs and suggest possible
cost-saving alternatives to the Department. IRRC com-
mented the Department should explain the process for
questioning the costs of an outside expert.

When the Department identifies the need to retain an
outside expert from its list of prequalified vendors, the
Department negotiates the scope and cost of the specific
assignment with the vendor, and the terms are estab-
lished in a written engagement letter. The engagement
letter is then sent to the person filing the statement.
Upon receipt of the engagement letter, the person filing
may contact the Department to express concerns about
the scope or cost of the engagement. Therefore, consistent
with current practice and in response to comments by
Harleysville and IRRC, the Department has added lan-
guage as suggested by Harleysville to § 25.11(a) in this
final-form rulemaking.

Costs of engagement of outside experts

Under sections 1402(f)(3) and 1405(a)(4) of the act (40
P.S. §§ 991.1402(f)(3) and 991.1405(a)(4)), § 25.11(b)
states that the costs of outside experts will be charged to
and paid by the person filing or a designee of the person
acceptable to the Department. Section 25.11(c) states the
Department will require per diem charges for outside
experts to be “comparable” to prevailing rates for the
services. IFP recommended that § 25.11(b) be amended to
provide that the “reasonable” cost of experts be charged to
and paid by the person filing, and that § 25.11(c) refer to
“reasonable” rather than “comparable” and prevailing
rates. IRRC asked how the Department determines pre-
vailing rates.

The Department uses the Commonwealth’s request for
qualifications (RFQ) procurement process established un-
der 62 Pa.C.S. (relating to Commonwealth Procurement
Code) (Act 57) to determine which vendors qualify to
provide consulting services. The RFQ procurement pro-
cess is the method by which services are retained in a fair
and reasonable manner. The process also enables the
Department to determine prevailing rates in the industry.
The specific cost and scope of each engagement is then
determined by negotiations between the Department and
the qualified vendor and disclosed to the person filing in
the engagement letter. Therefore, the Department deter-
mines prevailing rates in the RFQ evaluation process,
and the cost of each engagement is then negotiated
considering the nature and scope of the particular ser-
vices being retained. The Department believes the term

“comparable” provides a stronger, more objective standard
than “reasonable” for purposes of the procurement and
engagement process, and therefore has retained the term
“comparable” in this final-form rulemaking.

Harleysville further recommended § 25.11(b) provide
that costs billed by an outside expert be assessed against
the person filing within a reasonable time of the comple-
tion of the engagement and that billings provide adequate
itemization to enable the person filing to conclude that
the services being billed were reasonable and accom-
plished within the terms of the engagement. Harleysville
also recommended that a new subsection (e) be added to
provide that, within 30 days of receipt of a billing, the
person filing may object in writing to the charges “based
on an assertion that a charge is excessive or unreason-
able, not directly related to the evaluation of the filing, or
outside the provisions set forth in the letter of engage-
ment.” A Department representative would then meet
with the person filing to consider the basis for the
objection and render a determination that reflects “those
assertions which are adequately substantiated.”

Consistent with the RFQ process and current practice
in retaining outside experts, and as now stated in
§ 25.11(a), the person filing may contact the Department
upon receipt of an advance copy of an engagement letter
to discuss any concerns about the scope and cost of a
specific engagement. The Department considers any pos-
sible cost-saving alternatives offered by the person filing
at that time, as well as any objections raised by the
person upon receipt of the billing for services rendered. Of
course, the persons filing can, and do, contact the Depart-
ment at any point in the review of filings to request
information or express concerns relating to the Depart-
ment’s review. However, an outside expert is retained by
the Department to provide expertise independent of the
influence or interests of the person filing. The person
filing is not a party to the engagement and should not be
in a position to delay or otherwise obstruct the Depart-
ment's ability to meet its responsibilities in evaluating
filings made under the act. The Department believes the
regulations, as clarified in this final-form rulemaking,
allow for appropriate cost objections by the person filing
while preserving the independence of the Department's
review of the filing for compliance with the act and this
chapter. Therefore, the Department has not included the
additional language suggested by Harleysville in this
final-form rulemaking.

IRRC, IFP and Harleysville questioned whether the
reference to “per diem” charges in § 25.11(c) is appropri-
ate for the engagement of outside experts. The Depart-
ment agrees with the commentators and has replaced
“per diem” with “hourly” charges in this final-form rule-
making.

Section 25.11(d) provides for travel, lodging and food
expenses of outside experts to be made in accordance with
provisions set forth in letters of engagement. IFP com-
mented § 25.11(d) should provide that travel, lodging and
food expenses of outside experts be limited to the same
expenses that apply to Department employees.
Harleysville commented that the Department should cer-
tify or confirm to the person filing that charges are
reasonable and in accordance with the terms of the letter
of engagement. IRRC commented that it appeared obvi-
ous that charges of these expenses must be made accord-
ing to the letter of engagement and asked why the
subsection is necessary.

The Department added § 25.11(d) to clarify that the
cost of retaining outside experts includes travel, lodging
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and food expenses in addition to the hourly rate. In
negotiating letters of engagement, the Department re-
quires these charges to be comparable to prevailing rates
for similar services provided in the marketplace, not to
rates for the services provided by Department employees.
As previously explained, the services of outside experts
are retained in accordance with Act 57. The services are
retained independent of the person filing. Therefore, the
certification recommended by Harleysville is unnecessary
and inconsistent with the purpose and intent of the
Department’s statutory authority to retain independent
outside experts to assist in the Department’s independent
review of filings under the act. However, in response to
these comments, the Department has clarified § 25.11(d)
and included a statement that the Department will
require travel, lodging and food expenses of outside
experts to be comparable to prevailing rates for similar
services.

Section 25.12. Forms—general requirements.
Allowance for electronic filings

Section 25.12(b) is being amended to require one rather
than two copies of Forms B, C and D, permit filings by
facsimile or other form of electronic transmission accept-
able to the Department and eliminate the reference to
manual signatures. These amendments are intended to
provide the Department with the flexibility to accept
electronic filings. PAMIC commented that the changes are
helpful. IRRC recommended the Department further
amend the section to specifically permit electronic signa-
tures if Senate Bill 555 (relating to Uniform Electronic
Transactions) were enacted prior to submission of this
final-form rulemaking. Senate Bill 555, now Act 69-1999,
was enacted December 16, 1999. The Department is
currently reviewing all forms and filing requirements to
formulate a policy for implementation of electronic com-
merce with proper safeguards. As a result of this review
and in response to IRRC’s comment, the Department has
further amended the section by deleting the notary
requirement for biographical affidavits in Item 3 of Form
A and Item 4 of Form B. The Department believes these
amendments will permit electronic signatures at the point
the required technology and procedures are in place.

Confidentiality of filings

Section 25.12(c) provides persons filing with instruc-
tions for making assertions that information included or
referenced within filings relating to acquisitions or merg-
ers of insurers (Forms A and E) is confidential, propri-
etary or privileged. IRRC questioned the Department’s
statutory authority to apply these instructions to Form E
filings. The Department agrees that Form E filings are
strictly confidential under section 1403(c)(1) of the act
and has deleted the reference to Form E in § 25.12(c) in
this final-form rulemaking.

IFP recommended that 8 25.12(c) be amended to pro-
vide for the confidentiality of biographical statements and
financial statements of ultimate controlling persons who
are not public companies. While certain information in
biographical statements would be confidential, for ex-
ample, the social security number and home address of
the person filing the statement, other information in the
statement may be public. Therefore, the Department
believes that the process in 8§ 25.12(c) for asserting
confidentiality is appropriate for biographical statements.
However, the Department agrees that the section should
provide for the confidentiality of personal financial state-
ments of nonpublicly held ultimate controlling persons
and has so amended § 25.12(c) in this final-form rule-
making.

Sections 25.13—25.16 and Form B. Clarity.

The last sentence of § 25.13(a) (relating to forms—
incorporation by reference, summaries and omissions)
begins with the term “Matter.” IRRC commented the term
is vague and confusing and suggested the Department
use a more descriptive term. In response to IRRC's
comment, the Department has clarified the subsection by
deleting the last sentence and adding an introductory
sentence stating that information required in forms may
be incorporated by reference as provided in the subsection
unless the incorporation would make the form incomplete,
unclear or confusing.

Section 25.15(a) (relating to forms—additional informa-
tion and exhibits) requires the person filing to provide
further material information, if any, as necessary to make
the information expressly required in the form not mis-
leading. IRRC commented the phrase “not misleading” is
vague and recommended the Department clarify what
type of additional information the Department may re-
quire to verify information contained in the form. Filings
under the act often relate to complex corporate and
financial transactions involving diverse affiliated entities.
Because transactions within holding company systems are
unique to the structure and financial dealings of the
various affiliated entities, the forms are developed as
standard guides to be used in the submission of filings
under the act, not lists of all of the information that may
be material to a particular transaction. Therefore,
§ 25.12(a) states that Forms A—E are guides in the
preparation of the statements required by the act and are
not intended to be blank forms that are to be filled in.
Section 25.15(a) is intended to clarify further that persons
filing may not withhold information material to a filing
on the basis that the form may not expressly name that
particular information, especially when the absence of the
information would misinform or serve to lead the re-
viewer to an erroneous conclusion. In response to IRRC’s
comment, the Department has replaced “not misleading”
with a statement that “the person filing shall provide
further material information, if any, as necessary for the
completion or clarity of the information expressly re-
quired in the form.”

Subsection 25.16(b) (relating to acquisition of control—
statement filings) provides that Form A is not required
when filing a request for an exemption from section 1402
of the act. IRRC recommended the Department break
§ 25.16(b) into subparagraphs to improve readability and
clarity. IRRC also recommended the Department clarify
what information is required to determine that a transac-
tion will not change or influence the control of a domestic
insurer and therefore should not be subject to Form A
filing requirements. In response to IRRC’s comments, the
Department has divided § 25.16(b) into subparagraphs in
this final-form rulemaking. As discussed in the Depart-
ment’s response to comments relating to the definition of
“ultimate controlling person,” section 1401 of the act
defines “control” for purposes of the act and this chapter.
Control is determined on a case-by-case basis and in-
volves consideration of the relative positions of persons
within a holding company structure and how ownership
or power to direct or cause the direction of the manage-
ment and policies of another person is attained or
exerted. Because acquisition filings may be complicated
business transactions, the information required to deter-
mine whether a transaction changes or influences control
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would depend on the unique circumstances and business
relationships of the entities involved in the transaction.
Therefore, the Department has not added language to
specify what information is required to make that deter-
mination.

The Department also made an editorial change to the
amendment of Form B, Item 8.B. to clarify the statement
that financial statements are required whether an ulti-
mate controlling person is an individual, corporation or
other type of business organization.

Section 25.16(e). Notice of changes in acquisition filings.

Section 25.16(e) requires a person filing to submit a
material change in the facts in Form A or E to the
Department within 2 business days after learning of the
change. Section 25.16(e) is being added to clarify that, if
the acquiring person is not an individual, a material
change includes changes in directors, executive officers or
owners of 10% or more of the voting securities of the
acquiring person. IFP recommended that 5 rather than 2
days be allowed for notice of changes in officers or
directors.

Section 1402(f)(1) of the act sets forth conditions under
which the Department may not approve a merger or other
acquisition of control. One of the conditions relates to the
competence, experience and integrity of the persons who
would control the operation of the insurer. See section
1402(f)(1)(v) of the act. An assessment of the key indi-
viduals involved in a merger or acquisition is crucial to
the Department’s review of a Form A filing. Therefore,
the Department believes that changes in directors, execu-
tive officers or owners may have a material effect on the
disposition of a filing and should be disclosed within 2
business days as required under section 1402(d) of the
act.

Section 25.18. Filings in other jurisdictions.

Section 25.18 (relating to summary of registration—
statement filing) of the proposed rulemaking included an
amendment requiring an insurer to file a copy of Form C
with another jurisdiction within 15 days from receipt of a
written request from the chief insurance regulatory offi-
cial of the jurisdiction. IRRC questioned the Department’s
statutory authority to establish filing requirements for
another jurisdiction. IRRC recommended the Department
amend § 25.18 to correspond with section 1404(a)(1) and
(2) of the act (40 P. S. § 991.1404(a)(1) and (2)) and to be
consistent with section 4B of the NAIC model regulations.

Section 25.18 currently refers to an insurer’'s duty to
file a copy of Form C in each state in which the insurer is
authorized to do business, if requested by the Commis-
sioner of that state. The current language is consistent
with section 4B of the NAIC model regulations. In
response to IRRC'’s concerns, the Department has deleted
its proposed revision to establish a specific time frame for
filings requested by another jurisdiction.

Section 25.21. Changes in reported transactions.

Under section 1405(a)(2) of the act, an insurer may not
enter into certain material transactions unless the in-
surer has provided at least 30 days notice to the Depart-
ment of its intention to enter into the transactions and
the Department has not disapproved the transactions.
Section 25.21 (relating to transactions subject to prior
notice—notice filing.) requires notice of these transactions
to be furnished on Form D as prescribed by the chapter.
IRRC commented on provisions in § 25.21(c) of the
proposed rulemaking relating to the Department’s ability
to withdraw prior approval of a transaction or take other

regulatory action as a result of a material change in the
information furnished on Form D. IRRC asked what other
regulatory action was contemplated and stated the De-
partment should amend this provision to reflect clearly
its intent that an insurer may not deviate materially from
an approved transaction without notifying the Depart-
ment and receiving approval.

The Department’s approval of a material transaction, or
any other filing made under the act, constitutes an
approval of a specific transaction based on the facts as
presented by the person filing. If the facts change either
before or after the transaction is approved, the Depart-
ment must be made aware of the change so it may
consider whether the change is material and, if so,
whether the transaction continues to meet the standards
and conditions for approval under the act and this
chapter. In response to IRRC’s comments, the Depart-
ment has revised § 25.21(b) to provide that any changes
in information furnished on Form D, including a change
in the effective date of the transaction, must be reported
as an amendment to Form B within 15 days after the end
of a month in which the transaction is effectuated.
Further, § 25.21(c) has been revised to replace the state-
ment relating to withdrawal of prior approval as a result
of a material change with a statement prohibiting an
insurer from entering into a reported transaction if a
material change occurs unless the insurer has filed an
amended Form D and the Department has not disap-
proved the amended transaction within the prescribed
time period.

Section 25.22. Dividends and other distributions.

Section 25.22 (relating to all dividends and other
distributions) is being amended to broaden its application
to all types of dividends and all other distributions
reported under the act. IRRC commented the Department
should explain the need to apply this section to all
dividends. The amendments to this section will establish
consistent reporting standards for all types of dividends
required to be reported under the act. The information is
needed to determine the impact of a dividend on the
insurer’s financial condition and whether or not a divi-
dend has triggered the filing requirements for extraordi-
nary dividends or dividends and other distributions to be
paid from other than unassigned or surplus funds. The
consistent, comprehensive instructions prescribed in this
chapter will make it easier for insurers to identify and
comply with reporting requirements for all dividends. A
consistent reporting format also will facilitate the Depart-
ment’s efforts to identify and act quickly on these impor-
tant, time-sensitive filings.

Section 25.22(a) of the proposed rulemaking required
insurers to include interim balance sheets and statements
of income with reports of all dividends and other distribu-
tions to shareholders unless the Commissioner granted a
waiver from providing the information for ordinary divi-
dends. AIA, IFP, PHICO and IRRC questioned the need
for interim balance sheets and statements of income for
reports of ordinary dividends and recommended the provi-
sion for obtaining a waiver be replaced with a provision
excluding the information from reports of all ordinary
dividends. In response to the recommendations, the De-
partment has amended § 25.22(a) to limit the require-
ment to include interim balance sheets and statements of
income to reports of extraordinary dividends, dividends
and other distributions to be paid from other than
unassigned funds. Section 25.22(b) provides instructions
for requesting the Department's approval to pay divi-
dends and other distributions from other than unassigned
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funds (surplus) under section 337.8 of the act. IRRC
commented that the phrase “unassigned funds (surplus)”
is unclear and recommended the Department explain the
difference between that term and the term “surplus” as
defined in § 25.1. In response to IRRC’'s comment, the
Department has amended § 25.22(b) to delete the term
“surplus” and refer to the definition in section 337.8(e) of
the act.

AlA, IRRC and PAMIC commented on the provisions in
§ 25.22(f) relating to the Department's ability to with-
draw its prior approval of a dividend or other distribution
and require the transaction to be reversed or take other
regulatory action as a result of a material change in
information reported under the section. PAMIC com-
mented the provisions seemed to state the obvious. IRRC
asked what other regulatory action was contemplated and
stated the Department should amend this provision to
reflect clearly its intent that an insurer may not deviate
materially from an approved transaction without notify-
ing the Department and receiving approval. In response
to these comments and consistent with the revisions to
§ 25.21(c), the Department has revised § 25.22(f) to
replace the statement relating to withdrawal of prior
approval as a result of a material change with a state-
ment prohibiting an insurer from paying an extraordinary
dividend or other dividend or distribution from other than
surplus funds if a material change occurs unless the
insurer has filed an amended report and the Department
has not disapproved the amended report within the
prescribed time period.

Forms A and B. Biographical affidavits.

The proposed rulemaking included amendments to
Form A, Item 3 and Form B, Item 4 (relating to identity
and background of individuals associated with the appli-
cant; biographical information) to eliminate the need to
include a biographical affidavit with the forms if an
affidavit furnished within the immediately preceding 3
years is currently on file with the Commissioner. IFP
recommended revisions to allow copies of biographical
affidavits to be filed with the forms and to eliminate the
need for updated affidavits every 3 years. IRRC asked
why copies of biographical affidavits would not be accept-
able. IRRC also asked the Department to consider requir-
ing an annual affidavit attesting to the accuracy of a
biographical affidavit on file instead of requiring updated
biographical affidavits every 3 years.

The Department relies on biographical affidavits for
information relative to the financial condition, compe-
tence, experience and integrity of an applicant or control-
ling person. Biographical information also is critical in
determining whether persons may be required to obtain
specific written consent to engage or participate in the
business under The Violent Crime Control and Law
Enforcement Act of 1994 (18 U.S.C.A. § 1033(e)). In
response to comments, the Department has revised Form
A, Item 3 and Form B, Item 4 to allow applicants to file
copies of original, signed biographical affidavits filed with
another jurisdiction within the immediately preceding 3
years if the applicant provides the identity of the official
holding the original affidavit and the date of the original
filing. The Department also has considered IRRC's sug-
gestion for annual filings attesting to the accuracy of
biographical affidavits on file. However, the Department
has concluded that requiring updated biographical affida-
vits every 3 years is a more efficient, effective approach to
assuring that the Department has the information it
needs to meet its responsibilities under the act and
Federal law relating to persons engaged in the business
of insurance.

Form C. Description of changes from prior year’'s state-
ment.

Form C—Summary Registration Statement is being
amended to require descriptions of items that have
changed from the prior year's annual registration state-
ment to include the date and dollar amount of the change
and to identify any previous filings made as a result of
the change. This information is needed to permit the
Department to properly identify and evaluate related
filings under the act. IFP recommended the Department
allow for a good faith approximation of the dollar amount
of a change. PAMIC commented the requirement is
somewhat cumbersome, but probably describes the De-
partment’'s view of what is to be included in filings under
the current regulations. Since Form C is used to report on
transactions that have already occurred, the dollar
amount of the change for statutory financial statement
reporting purposes will have been determined before the
form is required to be filed. Therefore, the Department
does not see a need to revise the form to allow for
approximation.

Form D. Effect of material transactions, confidentiality
and clarity.

Form D, Item 2.B. (relating to description of the
transaction) is being amended to better define what is
required in a description of the nature of a proposed
material transaction. The amendment provides for the
description to include the purpose of the transaction and
its anticipated immediate and long-term effect on the
financial condition of the insurer. IFP recommended the
Department replace the terms “immediate and long-term”
with “anticipated” effect. The description of the effect of a
transaction is needed to determine whether the transac-
tion meets the standards under section 1405 of the act
including whether the insurer’s surplus after the transac-
tion will be reasonable in relation to its outstanding
liabilities and adequate to its financial needs. Because the
distinction between the immediate and long-term effect of
a transaction may be material, the Department needs to
understand both effects to determine whether to approve
or disapprove a proposed transaction. Therefore, the
Department has not included the revision recommended
by IFP in its final-form rulemaking.

IFP also recommended Form D filings be kept confiden-
tial consistent with protections in the Private Securities
Litigation Reform Act of 1995 (15 U.S.C.A. 78a note).
Section 1407 of the act (40 P. S. § 991.1407) provides for
strict confidentiality of information reported under section
1405 of the act. Section 25.21 requires insurers to use
Form D to file information reported under section
1405(a)(2) of the act. Therefore, because the authorizing
statute establishes the confidentiality of Form D filings,
the Department has not revised the regulations in re-
sponse to IFP’s comments.

Form D, Items 3—5 (relating to sales, purchases,
exchanges, loans, extensions of credit, guarantees, invest-
ments or contributions to surplus; loans or extensions of
credit to a non-affiliate; and reinsurance) are being
amended to update these items consistent with language
in the 1994 amendments to Title XIV of the act.
Harleysville questioned the changes in the percentage
thresholds for required filings. The percentage changes
update the regulations to reflect the percentage thresh-
olds already established in the act. See the act of
February 17, 1994, (P.L. 92, No. 9). Therefore, the
amendments to the regulations will not change the
thresholds in effect since 1994.
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In addition, the Department has amended Item 3 to
include pledges of assets as a type of transaction subject
to Form D filing requirements consistent with Act 132.

Form E. Clarity and need for information.

A new Form E is being added to prescribe the form
required under section 1403 of the act for providing notice
of the potential competitive impact of a proposed merger
or acquisition. Form E requires information relating to
the competitive impact of the transaction on the insur-
ance market in this Commonwealth. The form is consis-
tent with the model form adopted by the NAIC.
Harleysville requested clarification of terms used in Form
E relating to the applicant and other persons involved in
an acquisition or merger. In response to Harleysville's
comments, the Department has revised Form E to clarify
the terms and be consistent with terms used in Form A.
Harleysville also requested clarification on the need for
requiring the information in Item 3 relating to the nature
and purpose of a proposed merger or acquisition. The
Department needs a statement of the nature and purpose
of a proposed merger or acquisition to gain a basic
understanding of the proposed transaction, the resulting
change in control and its impact on competition in any
insurance market in this Commonwealth.

PAMIC commented that it may be difficult for small
insurers to show market share statistics for certain lines
of business. The direct written insurance premium data
required in Form E filings are reported in annual statu-
tory financial statements filed by insurers with the
Department and the NAIC. The financial statements are
public documents. Market share statistics also are avail-
able in annual statistical reports published by the De-
partment and the NAIC.

Fiscal Impact
State Government

Department costs associated with the review of applica-
tions and statements filed under Chapter 25 will not
increase as a result of this final-form rulemaking.

General Public

While this final-form rulemaking has no immediate
fiscal impact on the general public, the general public will
benefit to the extent that adoption of this final-form
rulemaking enhances the efficiency and effectiveness of
the Commonwealth’s regulation of domestic insurers in
insurance holding company systems under the act.

Political Subdivisions

This final-form rulemaking has no impact on costs to
political subdivisions.

Private Sector

The updated reporting requirements in this final-form
rulemaking will impose no significant costs on persons
filing applications to merge with or acquire control of
insurers transacting business in this Commonwealth or
on domestic insurance companies in insurance holding
company systems. This final-form rulemaking will reduce
current costs imposed on regulated parties to the extent
that it eliminates duplicative filing requirements.

Paperwork

Because this final-form rulemaking updates the chapter
consistent with requirements already imposed and imple-
mented under the 1994 and 2000 amendments to the act,
this final-form rulemaking will impose no new paperwork
requirements on domestic insurers or other persons sub-
ject to the act. This final-form rulemaking reduces paper-

work by eliminating duplicative filings relating to bio-
graphical information, reporting forms and notices of
proposed material transactions. The disclosure and review
requirements in this final-form rulemaking are necessary
for the Department to evaluate whether proposed merg-
ers, acquisitions and material transactions within an
insurance holding company system are fair and reason-
able and do not have an adverse impact on the interests
of policyholders or the financial stability of a domestic
insurer.

Persons Regulated

This final-form rulemaking applies to persons filing
applications to merge with or acquire control of an
insurer transacting business in this Commonwealth, do-
mestic insurers (including health maintenance organiza-
tions and preferred provider organizations) in insurance
holding company systems and other domestic insurers
filing reports of dividends and other distributions with
the Department.

Contact Person

Questions or comments regarding this final-form rule-
making may be addressed in writing to Peter J.
Salvatore, Regulatory Coordinator, Office of Special
Projects, 1326 Strawberry Square, Harrisburg, PA 17120,
(717) 787-4429. Questions or comments also may be
e-mailed to psalvatore@state.pa.us or faxed to (717) 705-
3873.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on October 5, 1999, the Department
submitted a copy of the proposed rulemaking, published
at 29 Pa.B. 5392, to IRRC and to the Chairpersons of the
Senate Committee on Banking and Insurance and the
House Insurance Committee for review and comment.

Under section 5(c) of the Regulatory Review Act, IRRC
and the Committees were provided with copies of the
comments received during the public comment period, as
well as other documents when requests. The Department
also provided IRRC and the Committees with a copy of a
detailed Regulatory Analysis Form prepared by the De-
partment in compliance with Executive Order 1996-1,
“Regulatory Review and Promulgation.”

Under section 5.1(d) of the Regulatory Review Act (71
P. S. § 745.5a(d)), on July 16, 2001, this final-form rule-
making was deemed approved by the House and Senate
Committees. Under section 5.1(e) of the Regulatory Re-
view Act, IRRC met on July 26, 2001, and approved this
final-form rulemaking.

Findings
The Commissioner finds that:

(1) Public notice of intention to adopt this rulemaking
as amended by this order has been given under sections
201 and 202 of the act of July 31, 1968 (P.L. 769, No.
240) (45 P.S. 88 1201 and 1202), and the regulations
thereunder, 1 Pa. Code 88 7.1 and 7.2.

(2) The adoption of this final-form rulemaking in the
manner provided in this order is necessary and appropri-
ate for the administration and enforcement of the autho-
rizing statutes.

Order

The Commissioner, acting under the authorizing stat-
utes, orders that:

(1) The regulations of the Department, 31 Pa. Code
Chapter 25, are amended by amending 8§ 25.1, 25.11—
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25.23 and Forms A—D; adding Form E and deleting
§ 25.2 to read as set forth in Annex A.

(2) The Commissioner shall submit this order and
Annex A to the Office of General Counsel and Office of
Attorney General for approval as to form and legality as
required by law.

(3) The Commissioner shall certify this order and
Annex A and deposit them with the Legislative Reference
Bureau as required by law.

(4) This order shall take effect upon final publication in
the Pennsylvania Bulletin.

M. DIANE KOKEN,
Insurance Commissioner

Fiscal Note: Fiscal Note 11-182 remains valid for the
final adoption of the subject regulation.

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission, relating to this
document, see 31 Pa.B. 4503 (August 11, 2001).)

Annex A
TITLE 31. INSURANCE
PART I. GENERAL PROVISIONS

Subpart B. SECURITIES AND STOCK
TRANSACTIONS

CHAPTER 25. RULES AND PROCEDURAL
REQUIREMENTS FOR INSURANCE HOLDING
COMPANY SYSTEMS

§ 25.1. Definitions.

(&) The following words and terms, when used in this
chapter, have the following meanings, unless the context
clearly indicates otherwise:

Act—The Insurance Company Law of 1921 (40 P.S.
88 341—991.1718).

Commissioner—The Insurance Commissioner of the
Commonwealth.

Corporation—A corporation organized under a law of
the Commonwealth or under the laws of another state, or
having an office or transacting business in this Common-
wealth.

Department—The Insurance Department of the Com-
monwealth.

Executive officer—A chief executive officer, chief operat-
ing officer, chief financial officer, president, treasurer,
secretary, controller and other individual performing func-
tions corresponding to those performed by the foregoing
officers under whatever title.

NAIC—The National Association of Insurance Commis-
sioners.

Surplus—Total assets less total liabilities as calculated
and reported in accordance with the annual statement
instructions and accounting practices and procedures
manual prescribed by the NAIC or as otherwise required
by the Commissioner for annual financial statements filed
with the Department.

Ultimate controlling person—A person which is not
controlled by another person. An ultimate controlling
person may be one or more of the following: individual,
corporation, limited liability company, partnership, asso-
ciation, joint stock company, trust, unincorporated organi-
zation, or any similar entity or combination of the
foregoing who controls another person.

(b) Unless the context otherwise requires, other terms
found in this chapter are used as defined in Article XIV of
the act (40 P. S. 88 991.1401—991.1413).

§ 25.2. (Reserved).
§ 25.11. Expenses of experts and consultants.

(@) Under sections 1402(f)(3) and 1405(a)(4) of the act
(40 P.S. 88 991.1402(f)(3) and 991.1405(a)(4)), the De-
partment may retain attorneys, actuaries, accountants
and other experts not otherwise a part of the Depart-
ment's staff as may be reasonably necessary to assist the
Department in the evaluation of a filing under this
chapter. The Department will provide the person filing
with written notice of the engagement of an outside
expert, including the expert’'s name, the terms of engage-
ment and a cost estimate, and will consider any possible
cost-saving alternatives suggested by the person filing.

(b) The cost of experts retained by the Department will
be charged to and paid by the person filing the state-
ments or a designee of the person acceptable to the
Department.

(c) The Department will require hourly charges for
experts retained by the Department be comparable to
prevailing rates for the services.

(d) In addition to hourly charges, the Department will
require that charges for travel, lodging and food expenses
of experts retained by the Department be comparable to
prevailing rates for similar services and made in accord-
ance with provisions set forth in letters of engagement.

§ 25.12. Forms—general requirements.

(@) Forms A—E are intended to be guides in the
preparation of the statements required by sections 1402—
1405 of the act (40 P.S. 88 991.1402—991.1405). They
are not intended to be blank forms which are to be filled
in. The forms filed shall contain the numbers and cap-
tions of all items, but the text of the items may be
omitted if the answers are prepared in a manner that
indicates clearly the scope and coverage of the items.
Instructions, whether appearing under the items of the
form or elsewhere therein, shall be omitted. Unless
expressly provided otherwise, if an item is inapplicable or
the answer thereto is in the negative, an appropriate
statement to that effect shall be made.

(b) Two copies of Forms A and E and one copy of Forms
B—D, including exhibits and other papers and documents
filed as a part thereof, shall be filed with the Commis-
sioner by personal delivery, mail, facsimile or other form
of electronic transmission acceptable to the Department.
At least one copy shall be signed in the manner pre-
scribed on the form. Unsigned copies shall be conformed.
If the signature of a person is affixed under a power of
attorney or other similar authority, a copy of the power of
attorney or other authority shall also be filed with the
form.

(c) One of the filed copies of Form A shall be available
for public inspection as of the date the initial filing is
made; except that copies of personal financial statements
of nonpublicly held ultimate controlling persons shall be
given confidential treatment. Form A filings also may
contain or reference other materials that are confidential,
proprietary or privileged under statute, regulation, case
law, administrative or court order, or other authority. If a
person filing a Form A wishes to assert that materials
included or referenced within the filing are confidential,
proprietary or privileged and should not be available for
public inspection, the person shall notify the Department
at the time the initial filing is made as follows:
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(1) ldentify the specific information, document, report
or other material that is asserted to be confidential,
proprietary or privileged.

(2) State the basis upon which the assertion of confi-
dentiality, proprietary or privilege is premised.

(3) ldentify the person to whom inquiries regarding the
issue of confidential treatment should be directed.

(4) Submit one copy of the filing with the materials
asserted to be confidential, proprietary or privileged
physically separate from the remainder of the filing, or as
otherwise instructed by the Department.

(d) Forms shall be prepared on 8 1/2” x 11" paper and
preferably bound at the top or the top left-hand corner.
Exhibits and financial statements, unless specifically
prepared for the filing, may be submitted in their original
size. Copies of forms, financial statements or exhibits
shall be clear, easily readable and suitable for photocopy-
ing. Debits in credit categories and credits in debit
categories shall be designated so that they are clearly
distinguishable on photocopies.

(e) Forms shall be completed in the English language
and monetary values shall be stated in United States
currency. If a financial statement, exhibit or other paper
or document filed with the form is in a foreign language,
it shall be accompanied by a translation into the English
language and monetary value shown in a foreign currency
normally shall be converted into United States currency
utilizing the conversion rate in effect as of the financial
statement date.

§ 25.13. Forms—incorporation by reference, sum-
maries and omissions.

(@) Information required in Form A, B, D or E may be
incorporated by reference as provided in this subsection if
the incorporation would not make the information pro-
vided in the form incomplete, unclear or confusing.
Information required by an item in Form A, B, D or E
may be incorporated by reference in answer or partial
answer to another item. Information contained in a
financial statement, annual report, proxy statement,
statement filed with a governmental authority or another
document may be incorporated by reference in answer or
partial answer to an item in Form A, B, D or E if the
document or paper is filed as an exhibit to the form.
Excerpts of documents may be filed as exhibits if the
documents are extensive. Documents currently on file
with the Commissioner which were filed within the
immediately preceding 3 years need not be attached as
exhibits if there has been no change in the information
already on file. References to information contained in
exhibits or in documents already on file shall clearly
identify the material and shall specifically indicate that
the material is to be incorporated by reference in answer
to the item.

(b) If an item requires a summary or outline of the
provisions of a document, only a brief statement shall be
made as to the pertinent provisions of the document. In
addition to the brief statement, the summary or outline
may incorporate by reference particular parts of an
exhibit or document currently on file with the Commis-
sioner which was filed within the immediately preceding
3 years and may be qualified in its entirety by that
reference. When two or more documents required to be
filed as exhibits are substantially identical in all material
respects, except as to the parties thereto, the dates of
execution or other details, a copy of only one of the
documents needs be filed with a schedule identifying the

omitted documents and setting forth the material details
in which the omitted documents differ from the document
which is filed.

§ 25.14. Forms—information unknown or unavail-
able and extension of time to furnish.

(@) Information required need be given only insofar as
it is known or reasonably available to the person filing
the form. If required information is unknown and not
reasonably available to the person filing, either because
the obtaining thereof would involve unreasonable effort or
expense, or because it rests peculiarly within the knowl-
edge of another person not affiliated with the person
filing, the information may be omitted, subject to the
following conditions. The person filing shall:

(1) Give information on the subject as it possesses or
can acquire without unreasonable effort or expense, to-
gether with the sources thereof.

(2) Include a statement either showing that unreason-
able effort or expense would be involved or indicating the
absence of an affiliation with the person within whose
knowledge the information rests and stating the result of
a request made to that person for the information.

(b) If it is impractical to furnish required information,
document or report at the time it is required to be filed,
there may be filed with the Commissioner a separate
document:

(1) Identifying the information, document or report in
guestion.

(2) Stating why the filing thereof at the time required
is impractical.

(3) Requesting an extension of time for filing the
information, document or report to a specified date. The
request for extension shall be deemed granted unless the
Commissioner within 30 days after receipt thereof denies
the request.

§ 25.15. Forms—additional information and exhib-
its.

(a) In addition to the information expressly required to
be included in Forms A—E, the person filing shall provide
further material information, if any, as necessary for the
completion or clarity of the information expressly re-
quired in the form. The person filing may also file
exhibits as desired in addition to those expressly required
by the form. The exhibits shall be marked to indicate
clearly the subject matters to which they refer. The
Commissioner may require the person filing the form to
provide additional information as may be necessary to
determine compliance with the act.

(b) Changes to Form A, B, C, D or E shall include on
the top of the first page the phrase: “Change No. (insert
number) to” and shall indicate the date of the change and
not the date of the original filing.

§ 25.16. Acquisition of control—statement filings.

(@) A person required to file a statement under section
1402 of the act (40 P.S. § 991.1402) shall furnish the
required information on Form A as prescribed by this
chapter. If the information requirements in section
1403(c)(2) and the criteria in section 1403(d)(2) of the act
(40 P. S. 88 991.1403(c)(2) and 991.1403(d)(2)) (relating to
the competitive impact of an acquisition in this Common-
wealth) apply to a Form A filing, the person shall also
furnish the required information on Form E as prescribed
by this chapter.
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(b) A person filing a request under section 1402(g) of
the act for an exemption from section 1402 of the act is
not required to file a form as prescribed by this chapter
but shall provide information deemed by the Commis-
sioner as necessary to determine that an offer, request,
invitation, agreement or acquisition does either of the
following:

(1) Has not been made or entered into for the purpose
and will not have the effect of changing or influencing the
control of a domestic insurer.

(2) Otherwise is not comprehended within the purposes
of section 1402 of the act.

(c) A person required to file a preacquisition notifica-
tion under section 1403(b) of the act for an acquisition not
subject to a Form A filing under section 1402 of the act
shall file Form E as prescribed by this chapter.

(d) Under section 1403(c)(2) of the act the Department
may require material and information in addition to the
information required by Form E as reasonably necessary
to determine whether the proposed acquisition, if consum-
mated, would exceed the competitive standard of section
1403(d) of the act. The additional information required
may include an opinion of an economist as to the
competitive impact in this Commonwealth of an acquisi-
tion that would exceed the competitive standard of section
1403(d) of the act. The opinion shall be obtained by the
person filing the form and shall be accompanied by a
summary of the economist’'s education and experience
indicating the economist's ability to render an informed
opinion.

(e) Under section 1402(d) of the act, a person shall file
with the Department and send to the insurer an amend-
ment disclosing a material change in the information
furnished on Forms A and E within 2 business days after
the person learns of the change. If the acquiring person is
not an individual, a material change includes changes in
directors, executive officers or owners of 10% or more of
the voting securities of the acquiring person. In addition,
the person shall file with the Department and send to the
insurer within 5 business days an amendment disclosing
a change other than a material change in the information
furnished on Forms A and E arising after the date on
which the form was filed but before a determination is
made on the filing.

(f) If the person being acquired is deemed to be a
“domestic insurer” under section 1402(a)(2) of the act, the
name of the domestic insurer on the first page of Forms A
and E shall be indicated as follows: “ABC Insurance
Company, a subsidiary of XYZ Holding Company.”

(g) If a person deemed to be a “domestic insurer” under
section 1402(a)(2) of the act is being acquired, references
to “the insurer” in Forms A and E shall refer to both the
domestic subsidiary insurer and the person being ac-
quired.

§ 25.17. Annual registration of insurers—statement
filing.

(&) An insurer required to file an annual registration
statement under section 1404 of the act (40 P.S.
§ 991.1404) shall furnish the required information on
Form B as prescribed by this chapter.

(b) Under section 1404(a) of the act, an insurer shall
file a Form B within 15 days after becoming subject to
registration and annually thereafter by March 31 of each
year. If the Commissioner approves a merger or acquisi-
tion of control, the domestic insurer being acquired shall

file a properly completed Form B within 15 days of the
end of the month in which the merger or acquisition is
consummated.

(¢) An amendment to Form B shall be filed within 15
days after the end of a month in which there is a
material change to the information provided in the an-
nual registration statement, including changes in officers
or directors listed in Item 4 of Form B. An amendment to
Form B is not required if a material change has been
reported as a dividend, other distribution to shareholders,
or other transaction under §§ 25.21 and 25.22 (relating to
transactions subject to prior notice—notice filing; and all
dividends and other distributions), and there has been no
change in the reported information.

(d) Amendments shall be filed in the Form B format
with only items which are being amended reported. Each
amendment shall include at the top of the first page
“Amendment No. (insert number) to Form B for (insert
year of most recent filing)” and shall indicate the date of
the amendment and not the date of the original filing.

§ 25.18. Summary of registration—statement filing.

An annual registration statement filed under section
1404 of the act (40 P.S. § 991.1404) shall include the
information required on Form C as prescribed by this
chapter. A copy of Form C shall be filed in any jurisdic-
tion in which an insurer is authorized to do business, if
requested by the chief insurance regulatory official of the
jurisdiction.

§ 25.19. Alternative and consolidated registrations.

(a) Under section 1404(i) of the act (40 P.S.
§ 991.1404(i)) an insurer authorized to do business in
this Commonwealth may file a registration statement on
behalf of an affiliated insurer which is required to
register under section 1404 of the act. A registration
statement may include information regarding an insurer
in the insurance holding company system even if the
insurer is not authorized to do business in this Common-
wealth. In lieu of filing a registration statement on Form
B, an insurer authorized to do business in this Common-
wealth may file a copy of the registration statement or
similar report which it is required to file in its state of
domicile, if:

(1) The statement or report contains substantially simi-
lar information required to be furnished on Form B.

(2) The filing insurer is the principal insurance com-
pany in the insurance holding company system.

(b) The question of whether the filing insurer is the
principal insurance company in the insurance holding
company system is a question of fact. An insurer filing a
registration statement or report in lieu of Form B on
behalf of an affiliated insurer shall set forth a brief
statement of facts to substantiate the filing insurer’s
claim that it, in fact, is the principal insurer in the
insurance holding company system.

(c) With the prior approval of the Commissioner, an
unauthorized insurer may follow any of the procedures
which could be done by an authorized insurer under
subsection (a).

(d) An insurer may take advantage of the provisions of
section 1404(h) or (i) of the act without obtaining the
prior approval of the Commissioner. The Commissioner
reserves the right to require individual filings if the
Commissioner deems that the filings are necessary in the
interest of clarity, ease of administration or the public
good.
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§ 25.20. Disclaimers and termination of registra-
tion.

(a) A disclaimer of affiliation or a request for termina-
tion of registration under section 1404(g) and (k) of the
act (40 P. S. § 991.1404(g) and (k)) claiming that a person
does not, or will not upon the taking of some proposed
action, control another person, referred to as the “sub-
ject,” within this chapter, shall contain the following
information:

(1) The number of authorized, issued and outstanding
voting securities of the subject.

(2) With respect to the person whose control is denied
and the affiliates of that person, the number and percent-
age of shares of the subject's voting securities which are
held of record or known to be beneficially owned, and the
number of the shares concerning which there is a right to
acquire, directly or indirectly.

(3) The material relationships and bases for affiliation
between the subject and the person whose control is
denied and the affiliates of that person.

(4) A statement explaining why the person should not
be considered to control the subject.

(b) A request for termination of registration shall be
deemed to have been granted unless the Department,
within 30 days after receipt of the request, notifies the
registrant otherwise.

§ 25.21. Transactions subject to prior notice—notice
filing.
(@) An insurer required to give notice of a proposed
transaction under section 1405(a)(2) of the act (40 P.S.

§ 991.1405(a)(2)) shall furnish the required information
on Form D as prescribed by this chapter.

(b) The insurer shall file an amendment to Form B
reporting changes in the information furnished on Form
D, including a change in the effective date of the transac-
tion, within 15 days after the end of a month in which the
transaction is effectuated.

() An insurer may not enter into a proposed transac-
tion if a material change occurs in the information
furnished on Form D unless the insurer has filed an
amended Form D with the Department at least 30 days
prior to entering into the transaction, or a shorter period
the Department may permit, and the Department has not
disapproved the amended transaction within that time
period.

§ 25.22. All dividends and other distributions.

(@) Under section 1404(e) of the act (40 P.S.
§ 991.1404(e)) a registered insurer is required to report
to the Department all dividends and other distributions
to shareholders within 5 business days following the
declaration thereof and at least 10 days, commencing
from the date of receipt by the Department, prior to
payment thereof. The report shall include the information
set forth in section 1404(e) of the act and subsection
(©)(1)—(5). The information set forth in subsection (c)(5) is
not required for dividends other than dividends reported
under section 1405(b) of the act (40 P. S. § 991.1405(b))
and dividends and other distributions filed under section
337.8 of the act (40 P. S. § 459.8).

(b) Under section 337.8 of the act a domestic insurance
company, association or exchange may pay dividends and
other distributions to shareholders only out of unassigned
funds as defined in section 337.8(e) of the act or upon
approval of the Commissioner. Information filed with the

Commissioner under section 337.8 of the act shall include
the information set forth in subsection (c)(1)—(5).

(c) Requests for approval of extraordinary dividends or
another extraordinary distribution to shareholders under
section 1405(b) of the act shall include the following:

(1) The amount of the proposed dividend or other
distribution.

(2) The date established for payment of the dividend or
other distribution.

(3) A statement as to whether the dividend or other
distribution is to be in cash or other property and, if in
property, a description thereof, its cost and its fair market
value together with an explanation of the basis for
valuation.

(4) A copy of the calculations determining that the
proposed dividend or other distribution is or is not
extraordinary. The work paper shall include the following
information with respect to the domestic insurer:

(i) The amounts, dates and form of payment of all
dividends and other distributions made within the previ-
ous 12 consecutive months ending on the date fixed for
payment of the proposed dividend and commencing on the
day after the same day of the same month in the last
preceding year.

(ii) Surplus, total capital and surplus, as of the 31st
day of December next preceding.

(iii) The net income for the 12-month period ending the
31st of December next preceding.

(5) A balance sheet and statement of income for the
period intervening from the last annual statement filed
with the Commissioner and the end of the month preced-
ing the month in which the request for dividend or other
distribution approval is submitted.

(6) A statement demonstrating the transaction’s com-
pliance with section 1405(d) of the act by describing the
effect of the proposed dividend or other distribution upon
the insurer’s surplus and the reasonableness of surplus in
relation to the insurer’s outstanding liabilities and the
adequacy of surplus relative to the insurer’s financial
needs.

(d) Reports of dividends and other distributions under
this section shall include on the top of the first page the
phrase: “Notice of Dividend or Other Distribution” and
the name of the insurer.

(e) The insurer shall report changes in information
furnished under subsection (c) within 15 days after the
end of a month in which the dividend or other distribu-
tion is paid. If the dividend or other distribution is
required to be reported on Form B, the insurer shall
report the changes as an amendment to Form B. If the
dividend or other distribution is not subject to a Form B
filing, the report of changes shall state on the top of the
first page the phrase: “Change No. (insert number) to,”
and shall include the date of the change, date of declara-
tion, amount paid, payment date, form of payment and
the nature of and reason for the change.

(f) An insurer may not pay a dividend or other distri-
bution under sections 337.8 or 1405(b) of the act (40 P. S.
88 459.8 and 991.1405(b)) if a material change occurs in
the information reported under this section unless the
insurer has filed an amended report with the Department
at least 30 days prior to paying the dividend or other
distribution, or a shorter period the Department may
permit, and the Department has not disapproved the
amended report within that time period.
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§ 25.23. Adequacy of surplus.

The factors in section 1405(d) of the act (40 P.S.
§ 991.1405(d)) to be considered in determining whether
an insurer’'s surplus is reasonable in relation to the
insurer’s outstanding liabilities and adequate to its finan-
cial needs are not intended to be an exhaustive list. In
determining the adequacy and reasonableness of an in-
surer’s surplus, no single factor is necessarily controlling.
The Commissioner will consider the net effect of these
factors plus other factors bearing on the financial condi-
tion of the insurer. In comparing the surplus maintained
by other insurers, the Commissioner will consider the
extent to which each of these factors varies from company
to company. In determining the quality and liquidity of
investments in subsidiaries, the Commissioner will con-
sider the individual subsidiary and may discount or
disallow its valuation to the extent that the individual
investments so warrant.

FORM A

STATEMENT REGARDING THE ACQUISITION OF
CONTROL OF OR MERGER WITH A DOMESTIC
INSURER

(Name of Domestic Insurer)
BY: (Name of Acquiring Person (Applicant))

Filed with the Insurance Department of the Common-
wealth of Pennsylvania

Dated:

Name, title, address and telephone number of individual
to whom notices and correspondence concerning this form
should be addressed:

Item 1. Insurer and Method of Acquisition

State the name, NAIC code number and address of the
domestic insurer to which this application relates and a
brief description of how control is to be acquired.

Item 2. ldentity and Background of the Applicant

A. State the name and address of the applicant seeking
to acquire control over the insurer.

B. If the applicant is not an individual, state the
nature of its business operations for the past five (5)
years or for such lesser period as the person and any
predecessors thereof shall have been in existence. Briefly
describe the business intended to be done by the appli-
cant and the applicant’s subsidiaries.

C. Furnish a chart or listing clearly presenting the
identities and the interrelationships among the applicant
and all affiliates of the applicant. No affiliate need be
identified if its total assets are equal to less than 1/2 of
1% of the total assets of an ultimate controlling person
affiliated with the applicant. Indicate in the chart or
listing the percentage of voting securities of each person
which is owned or controlled by the applicant or by any
other person. If control of any person is maintained other
than by the ownership or control of voting securities,
indicate the basis of control. As to each person specified
in the chart or listing indicate the type of organization
(e.g. corporation, trust, partnership) and the state or
other jurisdiction of domicile. If court proceedings involv-
ing a reorganization or liquidation are pending with
respect to any such person, indicate which person, and set
forth the title of the court, nature of proceedings and the
date when commenced.

Item 3. Identity and Background of Individuals Associ-
ated with the Applicant

Furnish a biographical affidavit for (1) the applicant if
the applicant is an individual or (2) all persons who are

directors, executive officers or owners of 10% or more of
the voting securities of the applicant if the applicant is
not an individual. Biographical affidavits filed with the
Department within the immediately preceding 3 years
need not be included if there has been no change in the
information already on file.

Biographical affidavits shall be signed in the original
and shall include the following:

A. Name and business address.

B. Present principal business activity, occupation or
employment including position and office held and the
name, principal business and address of any corporation
or other organization in which employment is carried on.

C. Material occupations, positions, offices or employ-
ment during the last five (5) years, giving the starting
and ending date of each and the name, principal business
and address of any business corporation or other organi-
zation in which each occupation, position, office or em-
ployment was carried on. If any occupation, position,
office or employment required licensing by or registration
with any Federal, state or municipal governmental
agency, indicate that fact, the current status of the
licensing or registration, and an explanation of any
surrender, revocation, suspension or disciplinary proceed-
ings in connection therewith.

D. Whether or not the person has ever been convicted
in a criminal proceeding (excluding minor traffic viola-
tions) during the last ten (10) years and, if so, give the
date, nature of conviction, name and location of court,
and penalty imposed or other disposition of the case.

The Department will accept copies of original, signed
biographical affidavits filed with the chief insurance
regulatory official of another jurisdiction if the following
conditions are met:

(1) The identity of the chief insurance regulatory offi-
cial holding the original affidavit and the date of the
original filing are provided in this statement.

(2) The original affidavit was filed within the immedi-
ately preceding three years.

(3) There has been no change in the information
required in the affidavit.

Item 4. Nature, Source and Amount of Consideration

A. Describe the nature, source and amount of funds or
other considerations used or to be used in effecting the
merger or other acquisition of control. If any part of the
same is represented or is to be represented by funds or
other consideration borrowed or otherwise obtained for
the purpose of acquiring, holding or trading securities,
furnish a description of the transaction, the names of the
parties thereto, the relationship, if any, between the
borrower, and the lender, the amounts borrowed or to be
borrowed, and copies of all agreements, promissory notes
and security arrangements relating thereto.

B. Explain the criteria used in determining the nature
and amount of the consideration.

C. If the source of the consideration is a loan made in
the lender’'s ordinary course of business and if the
applicant wishes the identity of the lender to remain
confidential, the applicant must specifically request that
the identity be kept confidential.

Item 5. Future Plans of Insurer
Describe any plans or proposals which the applicant

may have to declare an extraordinary dividend, to liqui-
date the insurer, to sell its assets to or merge it with any
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person or persons or to make any other material change
in its business operations or corporate structure or man-
agement.

Item 6. Voting Securities to be Acquired

State the number of shares of the insurer's voting
securities which the applicant, its affiliates and any
person listed in Item 3 plan to acquire, and the terms of
the offer, request, invitation, agreement or acquisition,
and a statement as to the method by which the fairness
of the proposal was arrived at.

Item 7. Ownership of Voting Securities

State the amount of each class of any voting security of
the insurer which is beneficially owned or concerning
which there is a right to acquire beneficial ownership by
the applicant, its affiliates or any person listed in Item 3.

Item 8. Contracts, Arrangements, or Understandings with
Respect to Voting Securities of the Insurer

Give a full description of any contracts, arrangements
or understandings with respect to any voting security of
the insurer in which the applicant, its affiliates or any
person listed in Item 3 is involved, including, but not
limited to, transfer of any of the securities, joint ventures,
loan or option arrangements, puts or calls, guarantees of
loans, guarantees against loss or guarantees of profits,
division of losses or profits, or the giving or withholding
of proxies. The description shall identify the person with
whom such contracts, arrangements or understandings
have been entered into.

Item 9. Recent Purchases of Voting Securities

Describe any purchases of any voting securities of the
insurer by the applicant, its affiliates or any person listed
in Item 3 during the twelve (12) calendar months preced-
ing the filing of this statement.

Include in the description the dates of purchase, the
name of the purchasers, and the consideration paid or
agreed to be paid therefor.

State whether any shares so purchased are hypoth-
ecated.

Item 10. Recent Recommendations to Purchase

Describe any recommendations to purchase any voting
security of the insurer made by the applicant, its affili-
ates or any person listed in Item 3, or by anyone based
upon interviews or at the suggestion of the applicant, its
affiliates or any person listed in Item 3 during the twelve
(12) calendar months preceding the filing of this state-
ment.

Item 11. Agreements with Broker-Dealers

Describe the terms of any agreement, contract or
understanding made with any broker-dealer as to solicita-
tion of voting securities of the insurer for tender and the
amount of any fees, commissions or other compensation to
be paid to broker-dealers with regard thereto.

Item 12. Financial Statements and Exhibits

A. Financial statements and exhibits shall be attached
to this statement as an appendix, but list under this item
the financial statements and exhibits so attached.

B. The financial statements shall include the annual
financial statements of the persons identified in Item 2(c)
for the preceding five (5) fiscal years (or for such lesser
period as the applicant and its affiliates and any prede-
cessors thereof shall have been in existence), and similar
information covering the period from the end of the
person’s last fiscal year, if that information is available.

Statements may be prepared on either an individual
basis, or, unless the Commissioner otherwise requires, on
a consolidated basis if consolidated statements are pre-
pared in the usual course of business.

The annual financial statements of the applicant shall
be accompanied by the certificate of an independent
public accountant to the effect that the statements
present fairly the financial position of the applicant and
the results of its operations for the year then ended, in
conformity with generally accepted accounting principles
or with requirements of insurance or other accounting
principles or permitted under law. If the applicant is an
insurer which is actively engaged in the business of
insurance, the financial statements need not be certified,
provided they are based on the Annual Statement of that
person filed with the insurance department of the per-
son’s domiciliary state and are in accordance with the
requirements of insurance or other accounting principles
prescribed or permitted under the law and regulations of
that state.

C. If the acquiring person is an individual, the Depart-
ment may require the filing of Federal income tax returns
in lieu of audited financial statements. Any returns filed
shall be given confidential treatment and shall not be
subject to subpoena and shall not be made public by the
Department or any other person.

D. File as exhibits copies of all tender offers for,
requests or invitations for, tenders of, exchange offers for,
and agreements to acquire or exchange any voting securi-
ties of the insurer and (if distributed) of additional
soliciting material relating thereto, any proposed employ-
ment, consultation, advisory or management contracts
concerning the insurer, annual reports to the stockholders
of the insurer and the applicant for the last two fiscal
years, and any additional documents or papers required
by this chapter.

Item 13. Signature and Certification
Signature and certification required as follows:
SIGNATURE

Pursuant to the requirements of Section 1402 of the act
has caused this application to be duly

signed on its behalf in the City of and
State of on the day of , .
(SEAL)

Name of Applicant

BY (Name) (Title)

Attest:

(Signature of Officer)

(Title)

CERTIFICATION

The undersigned deposes and says that (s)he has duly
executed the attached application dated , ,
for and on behalf of ___ (Name of Applicant);
that (s)he is the ______ (Title of Officer) __ of such
company and that (s)he is authorized to execute and file
such instrument. Deponent further says that (s)he is
familiar with such instrument and the contents thereof,
and that the facts therein set forth are true to the best of
his/her knowledge, information and belief.

(Signature)
(Type or print name beneath)
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FORM B

INSURANCE HOLDING COMPANY SYSTEM ANNUAL
REGISTRATION STATEMENT

Filed with the Insurance Department of the Common-
wealth of Pennsylvania by (Name of Registrant) on behalf
of the following insurance companies:

Name Address
NAIC Code Number State of Domicile
Date: ,

Name, title, address and telephone number of individual
to whom notices and correspondence concerning this
statement should be addressed:

Item 1. Identity and Control of Registrant

Furnish the exact name of each insurer registering or
being registered (hereinafter called “the Registrant”), the
home office address and principal executive offices of
each; the date on which each Registrant became part of
the insurance holding company system; and the method(s)
by which control of each Registrant was acquired and is
maintained.

Item 2. Organizational Chart

Furnish a chart or listing clearly presenting the identi-
ties of and interrelationships among all affiliated persons
within the insurance holding company system. No affili-
ate need be shown if its total assets are equal to less than
1/2 of 1% of the total assets of an ultimate controlling
person within the insurance holding company system
unless it has assets valued at or exceeding $5,000,000.
The chart or listing should show the percentage of each
class of voting securities of each affiliate which is owned,
directly or indirectly, by another affiliate.

If control of any person within the system is main-
tained other than by the ownership or control of voting
securities, indicate the basis of such control. As to each
person specified in the chart or listing indicate the type of
organization (e.g., corporation, trust, partnership) and the
state or other jurisdiction of domicile.

Item 3. Ultimate Controlling Person

As to an ultimate controlling person in the insurance
holding company system furnish the following informa-
tion:

A. Name.
B. Home office address.
C. Principal executive office address.

D. The organizational structure of the person, i.e.,
corporation, partnership, individual, trust, etc.

E. The principal business of the person.

F. The name and address of any person who holds or
owns 10% or more of any class of voting security, the
class of the security, the number of shares held of record
or known to be beneficially owned, and the percentage of
class so held or owned.

G. If court proceedings involving a reorganization or
liquidation are pending, indicate the title and location of
the court, the nature of proceedings and the date when
commenced.

Item 4. Biographical Information

Furnish the following information for the directors and
executive officers of an ultimate controlling person in the
form of biographical affidavits signed in the original: the
individual's name and address, his or her principal

occupation and all offices and positions held during the
past five (5) years, and any conviction of crimes other
than minor traffic violations during the past ten years.
Biographical affidavits filed with the Department within
the immediately preceding 3 years need not be included if
there has been no change in the information already on
file. The Department will accept copies of original, signed
biographical affidavits filed with the chief insurance
regulatory official of another jurisdiction if the following
conditions are met:

(1) The identity of the chief insurance regulatory offi-
cial holding the original affidavit and the date of the
original filing are provided in this statement.

(2) The original affidavit was filed within the immedi-
ately preceding 3 years.

(3) There has been no change in the information
required in the affidavit.

Item 5. Transactions and Agreements

Briefly describe the following agreements in force, and
transactions currently outstanding or which have oc-
curred during the last calendar year, including extraordi-
nary dividends and other material transactions reported
under 88 25.21 and 25.22 of this chapter, between the
Registrant and its affiliates:

A. Loans, other investments, or purchases, sales or
exchanges of securities of the affiliates by the Registrant
or of the Registrant by its affiliates;

B. Purchases, sales or exchanges of assets;

C. Transactions not in the ordinary course of business,
including contributions of assets to Registrant;

D. Guarantees or undertakings for the benefit of an
affiliate which result in an actual contingent exposure of
the Registrant’s assets to liability, other than insurance
contracts entered into in the ordinary course of the
Registrant’s business;

E. All management agreements, service contracts and
all cost-sharing arrangements;

F. Reinsurance agreements;
G. Dividends and other distributions to shareholders;
H. Consolidated tax allocation agreements; and

I. Any pledge of the Registrant’s stock and/or of the
stock of any subsidiary or controlling affiliate, for a loan
made to any member of the insurance holding company
system.

Sales, purchases, exchanges, loans or extensions of
credit, investments or guarantees involving one-half of 1%
or less of the Registrant’s admitted assets as of the 31st
day of December next preceding shall not be deemed
material and need not be disclosed.

The description shall be in a manner as to permit the
proper evaluation thereof by the Commissioner, and shall
include at least the following: the effective date, nature
and purpose of the transaction, the nature and amounts
of any payments or transfers of assets between the
parties, the identity of all parties to the transaction, and
relationship of the affiliated parties to the Registrant.

Item 6. Litigation or Administrative Proceedings

A brief description of any litigation or administrative
proceedings of the following types, either then pending or
concluded within the preceding fiscal year, to which an
ultimate controlling person or any of its directors or
executive officers was a party or of which the property of
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an ultimate controlling person or any of its directors or
executive officers is or was the subject; give the names of
the parties and the court or agency in which the litigation
or proceeding is or was pending:

A. Criminal prosecutions or administrative proceedings
by any government agency or authority which may be
relevant to the trustworthiness of any party thereto; and

B. Proceedings which may have a material effect upon
the solvency or capital structure of an ultimate control-
ling person including, but not necessarily limited to,
bankruptcy, receivership or other corporate reorganiza-
tions.

Item 7. Statement Regarding Plan or Series of Transac-
tions

The insurer shall furnish a statement that transactions
entered into since the filing of the prior year's annual
registration statement are not part of a plan or series of
like transactions, the purpose of which is to avoid statu-
tory threshold amounts and the review that might other-
wise occur.

Item 8. Financial Statements and Exhibits

A. Financial statements and exhibits should be at-
tached to this statement as an appendix, but list under
this item the financial statements and exhibits so at-
tached.

B. The financial statements shall include the annual
financial statements of any ultimate controlling person in
the insurance holding company system as of the end of
the person’s latest fiscal year. Financial statements are
required for an ultimate controlling person who is an
individual as well as for a corporation or other type of
business organization.

If a holding company system includes more than one
ultimate controlling person, annual financial statements
are required for each ultimate controlling person unless
the Commissioner, in the Commissioner’s discretion, finds
that annual financial statements for one or more of the
ultimate controlling persons are not necessary to carry
out the act.

If at the time of the initial registration, the annual
financial statements for the latest fiscal year are not
available, annual statements for the previous fiscal year
may be filed and similar financial information shall be
filed for any subsequent period to the extent that infor-
mation is available. Financial statements may be pre-
pared on either an individual basis, or unless the Com-
missioner otherwise requires, on a consolidated basis if
the consolidated statements are prepared in the usual
course of business.

Unless the Commissioner otherwise permits, the an-
nual financial statements shall be accompanied by the
certificate of an independent public accountant to the
effect that the statements present fairly the financial
position of an ultimate controlling person and the results
of its operations for the year then ended, in conformity
with generally accepted accounting principles or with
requirements of insurance or other accounting principles
prescribed or permitted under law. If an ultimate control-
ling person is an insurer which is actively engaged in the
business of insurance, the annual financial statements
need not be certified, provided they are based on the
Annual Statement of the insurer filed with the chief
insurance regulatory official of the insurer’s domiciliary
jurisdiction and are in accordance with requirements of
insurance or other accounting principles prescribed or
permitted under the law and regulations of that jurisdic-

tion. Any ultimate controlling person who is an individual
may file personal financial statements that are reviewed
rather than audited by an independent public accountant.
The review shall be conducted in accordance with stan-
dards for review of personal financial statements pub-
lished in the Personal Financial Statements Guide by the
American Institute of Certified Public Accountants. Per-
sonal financial statements shall be accompanied by the
independent public accountant’s Standard Review Report
stating that the accountant is not aware of any material
modifications that should be made to the financial state-
ments in order for the statements to be in conformity
with generally accepted accounting principles.

C. Exhibits shall include copies of the latest annual
reports to shareholders of an ultimate controlling person
and proxy material used by an ultimate controlling
person; and any additional documents or papers required
by this chapter.

Item 9. Form C Required

A Form C, Summary of Registration Statement, must
be prepared and filed with this Form B.

Item 10. Signature and Certification
Signature and certification required as follows:
SIGNATURE

Pursuant to the requirements of Section 1404 of the
act, the Registrant has caused this annual registration
statement to be duly signed on its behalf in the City

of ___ and State of on the day
of ,

(SEAL)

Name of Registrant

BY (Name) (Title)

Attest:

(Signature of Officer)

(Title)

CERTIFICATION

The undersigned deposes and says that (s)he has duly
executed the attached annual registration statement
dated _____, __, for and on behalf of
(Name of Company) ; that (s)he is the (Title
of Officer) of such company and
that (s)he is authorized to execute and file such instru-
ment. Deponent further says that (s)he is familiar with
such instrument and the contents thereof, and that the
facts therein set forth are true to the best of his/her
knowledge, information and belief.

(Signature)
(Type or print name beneath)
FORM C
SUMMARY OF REGISTRATION STATEMENT

Filed with the Insurance Department of the Common-
wealth of Pennsylvania by (Name of Registrant) on behalf
of the following insurance companies:

Name Address
NAIC Code Number State of Domicile
Date: ,

Name, title, address and telephone number of indi-
vidual to whom notices and correspondence concerning
this statement should be addressed:
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Furnish a brief description, including a reference to any
amendments filed in the intervening year, of all items in
the current annual registration statement which repre-
sent changes from the prior year's annual registration
statement. The description shall include the date and
dollar amount of each change, identify any previous
filings as a result of the change by amendment number or
by type and date of filing, be in a manner as to permit
the proper evaluation thereof by the Commissioner, and
shall include specific references to Item numbers in the
annual registration statement and to the terms contained
therein.

Changes occurring under Item 2 of Form B, insofar as
changes in the percentage of each class of voting securi-
ties held by each affiliate is concerned, need only be
included where the changes are ones which result in
ownership or holdings of ten (10) percent or more of
voting securities, loss or transfer of control, or acquisition
or loss of partnership interest.

Changes occurring under Item 4 of Form B need only
be included where: an individual is, for the first time,
made a director or executive officer of an ultimate
controlling person; a director or executive officer termi-
nates his or her responsibilities with an ultimate control-
ling person; or in the event an individual is named
president of an ultimate controlling person.

If a transaction disclosed on the prior year's annual
registration statement has been changed, the nature of
the change shall be included.

If a transaction disclosed on the prior year's annual
registration statement has been effectuated, furnish the
mode of completion and any flow of funds between
affiliates resulting from the transaction.

The insurer shall furnish a statement that transactions
entered into since the filing of the prior year's annual
registration statement are not part of a plan or series of
like transactions whose purpose it is to avoid statutory
threshold amounts and the review that might otherwise
occur.

SIGNATURE AND CERTIFICATION
Signature and certification required as follows:
SIGNATURE

Pursuant to the requirements of Section 1404 of the
act, the Registrant has caused this summary of registra-
tion statement to be duly signed on its behalf in the City

of _____ and State of on the day
of ,

(SEAL)

Name of Registrant

By (Name) (Title)

Attest:

(Signature of Officer)

(Title)

CERTIFICATION

The undersigned deposes and says that (s)he has duly
executed the attached summary of registration statement
dated , for and on behalf of ___
(Name of Company) _____ ; that (s)he is the
. (Title of Officery)_____ of such
company and that (s)he is authorized to execute and file
such instrument. Deponent further says that (s)he is
familiar with such instrument and the contents thereof,

and that the facts therein set forth are true to the best of
his/her knowledge, information and belief.

(Signature)
(Type or print name beneath)
FORM D
PRIOR NOTICE OF A TRANSACTION

Filed with the Insurance Department of the Common-
wealth of Pennsylvania by (Name of Registrant) on behalf
of the following insurance companies:

Name Address
NAIC Code Number State of Domicile
Date: ,

Name, title, address and telephone number of individual
to whom notices and correspondence concerning this
statement should be addressed:

Item 1. Identity of Parties to Transaction

Furnish the following information for each of the
parties to the transaction:

A. Name.
B. Home office address.
C. Principal executive office address.

D. The organizational structure, i.e. corporation, part-
nership, individual, trust, etc.

E. A description of the nature of the parties’ business
operations.

F. Relationship, if any, of other parties to the transac-
tion to the insurer filing the notice, including any owner-
ship or debtor/creditor interest by any other parties to the
transaction in the insurer seeking approval, or by the
insurer filing the notice in the affiliated parties.

G. If the transaction is with a non-affiliate, the
name(s) of the affiliate(s) which will receive, in whole or
in substantial part, the proceeds of the transaction.

Item 2. Description of the Transaction

Furnish the following information for each transaction
for which notice is being given:

A. A statement as to whether notice is being given
under Section 1405(a)(2)(i), (ii), (iii), or (iv) of the act.

B. A description of the nature and purpose of the
transaction, including the anticipated immediate and
long-term effect of the transaction on the financial condi-
tion of the insurer.

C. The proposed effective date of the transaction.

Item 3. Sales, Purchases, Exchanges, Loans, Extensions of
Credit, Guarantees, Investments, Pledges of Assets or
Contributions to Surplus

Furnish a brief description of the amount and source of
funds, securities, property or other consideration for the
sale, purchase, exchange, loan, extension of credit, guar-
antee, investment, or pledge of assets, including assets to
be received by the domestic insurer as a contribution to
its surplus; whether any provision exists for purchase by
the insurer filing notice, by any party to the transaction,
or by any affiliate of the insurer filing notice; a descrip-
tion of the terms of any securities being received, if any;
and a description of any other agreements relating to the
transaction such as contracts or agreements for services,
consulting agreements and the like. If the transaction
involves other than cash, furnish a description of the
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consideration, its cost and its fair market value, together
with an explanation and supporting documentation of the
basis for valuation.

If the transaction involves a loan, extension of credit or
a guarantee, furnish a description of the maximum
amount which the insurer will be obligated to make
available under the loan, extension of credit or guarantee,
the date on which the credit or guarantee will terminate,
and any provisions for the accrual of or deferral of
interest.

If the transaction involves an investment, guarantee or
other arrangement, state the time period during which
the investment, guarantee or other arrangement will
remain in effect, together with any provisions for exten-
sions or renewals of the investments, guarantees or
arrangements. Furnish a brief statement as to the effect
of the transaction upon the insurer's surplus and the
insurer’s accounting treatment.

No notice need be given if the maximum amount which
can at any time be outstanding or for which the insurer
can be legally obligated under the loan, extension of
credit or guarantee is less than 5% of the insurer's
admitted assets or 25% of its surplus as of the 31st day of
December next preceding.

Item 4. Loans or Extensions of Credit to a Non-Affiliate

If the transaction involves a loan or extension of credit
to any person who is not an affiliate, furnish a brief
description of the agreement or understanding whereby
the proceeds of the proposed transaction, in whole or in
substantial part, are to be used to make loans or
extensions of credit to, to purchase the assets of, or to
make investments in, any affiliate of the insurer making
the loans or extensions of credit, and specify in what
manner the proceeds are to be used to loan to, extend
credit to, purchase assets of or make investments in any
affiliate. Describe the amount and source of funds, securi-
ties, property or other consideration for the loan or
extension of credit and, if the transaction is one involving
consideration other than cash, a description of its cost
and its fair market value together with an explanation of
and supporting documentation for the basis of valuation.
Furnish a brief statement as to the effect of the transac-
tion upon the insurer’s surplus.

No notice need be given if the loan or extension of
credit is one which equals less than 5% of the insurer’s
admitted assets or 25% of its surplus as of the 31st day of
December next preceding.

Item 5. Reinsurance

If the transaction is a reinsurance agreement or modifi-
cation thereto, as described by Section 1405(a)(2)(iii) of
the act, furnish a description of the known and/or esti-
mated amount of liability to be ceded and/or assumed in
each calendar year, the period of time during which the
agreement will be in effect, and a statement whether an
agreement or understanding exists between the insurer
and non-affiliate to the effect that any portion of the
assets constituting the consideration for the agreement
will be transferred to one or more of the insurer's
affiliates. Furnish a brief description of the consideration
involved in the transaction, and a brief statement as to
the effect of the transaction upon the insurer’'s surplus.

No notice need be given for reinsurance agreements or
modifications thereto if the reinsurance premium is less
than 5% of the insurer’s surplus as of the 31st day of
December next preceding; or the change in the insurer’s
liabilities or any transfer of assets required to fund the

transaction equals or exceeds 25% of the insurer’s surplus
as of the 31st day of December next preceding, including
those agreements which may require as consideration the
transfer of assets from an insurer to a nonaffiliate, if an
agreement or understanding exists between the insurer
and nonaffiliate that any portion of the assets will be
transferred to one or more affiliates of the insurer.

Item 6. Signature and Certification
Signature and certification required as follows:
SIGNATURE

Pursuant to the requirements of Section 1405 of the
act, __ has caused this notice to be duly
signed on its behalf in the City of and
State of on the dayof _____ |

(SEAL)
Name of Applicant

By (Name)
Attest:

(Signature of Officer)
(Title)

(Title)

CERTIFICATION
The undersigned deposes and says that (s)he has duly

executed the attached noticedated ___ , | for and
on behalf of (Name of Applicant) ; that
(s)he is the ____ (Title of Officer) of such com-

pany and that (s)he is authorized to execute and file such
instrument. Deponent further says that (s)he is familiar
with such instrument and the contents thereof, and that
the facts therein set forth are true to the best of his/her
knowledge, information and belief.

(Signature)
(Type or print name beneath)
FORM E

PRE-ACQUISITION NOTIFICATION STATEMENT OF
THE POTENTIAL COMPETITIVE IMPACT OF A
PROPOSED MERGER OR ACQUISITION

(Name of Insurer)
BY: (Name of Acquiring Persons)

Filed with the Insurance Department of the Common-
wealth of Pennsylvania

Date:

Name, title, address and telephone number of person
completing this statement:

Item 1. Name and Address
State the names and addresses of acquiring persons.
Item 2. Name and Addresses of Affiliated Persons

State the names and addresses of the persons affiliated
with those listed in Item 1. Describe their affiliations.

Item 3. Nature and Purpose of Proposed Merger or Acqui-
sition
State the nature and purpose of the proposed merger or
acquisition.
Item 4. Nature of Business

State the nature of the business performed by each of
the persons identified in response to Item 1 and Item 2.
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Item 5. Market and Market Share

State specifically what market and market share the
persons identified in Item 1 and Item 2 currently enjoy in
this Commonwealth in each insurance market which,
under section 1403(b)(2)(v) of the act (40 P.S.
§ 1403(b)(2)(v)), causes the proposed merger or acquisi-
tion not to be exempted from Article XIV of the act.
Provide historical market and market share data for each
person identified in Item 1 and Item 2 for the past 5
years, or for the number of years the person and any
predecessors thereof have been transacting business if
less than 5 years, and identify the source of the data.

For purposes of this item, market means direct written
insurance premium in this Commonwealth for a line of
business as contained in the annual statement required
to be filed by insurers licensed to do business in this
Commonwealth.

Item 6. Signature and Certification
Signature and certification required as follows:
SIGNATURE

Pursuant to the requirements of Section 1402 of the

act ____ has caused this application to be duly
signed on its behalf in the City of ____ and
State of on the dayof _____,___ .
(SEAL)

Name of Applicant

BY (Name) (Title)

Attest:

(Signature of Officer)

(Title)

CERTIFICATION

The undersigned deposes and says that (s)he has duly
executed the attached application dated ,
for and on behalf of ____ (Name of Applicant) ___;
that (s)he is the (Title of Officer) of such
company and that (s)he is authorized to execute and file
such instrument. Deponent further says that (s)he is
familiar with such instrument and the contents thereof,
and that the facts therein set forth are true to the best of
his/her knowledge, information and belief.

(Signature)

(Type or print name beneath)
[Pa.B. Doc. No. 01-1455. Filed for public inspection August 10, 2001, 9:00 a.m.]

[31 PA. CODE CH. 116]

Discounting Workers’ Compensation Loss Re-
serves

The Insurance Department (Department) hereby
amends Chapter 116 (relating to discounting of worker’s
compensation loss reserves) to read as set forth in Annex
A.

Statutory Authority

The final-form amendments are adopted under the
authority of The Insurance Company Law of 1921 (law)
(40 P. S. 88 341—999); The Insurance Department Act of
1921 (act) (40 P.S. 88 1—321); and sections 206, 506,

1501 and 1502 of The Administrative Code of 1929 (71
P. S. 88 66, 186, 411 and 412).

Comments and Response

Notice of proposed rulemaking was published at 29
Pa.B. 4353 (August 14, 1999) with a 30-day comment
period. During the 30-day comment period, comments
were received from the Pennsylvania AFL-CIO (PA AFL-
ClO) and the Insurance Federation of Pennsylvania, Inc.
(IFP). During its regulatory review, the Independent
Regulatory Review Commission (IRRC) submitted com-
ments to the Department. The following is a response to
those comments.

The PA AFL-CIO stated that there would be an adverse
fiscal impact as a result of the proposed amendments.
Specifically, they believe that the rate at which Workers’
Compensation Loss Reserves are discounted will have a
direct and significant impact on the cost of workers’
compensation insurance to employers and significantly
impact the revenue of insurers.

The Department believes that the final-form amend-
ments will have a positive impact on workers compensa-
tion insurers’ financial solvency and help to keep rates
stable. The final-form amendments allow workers com-
pensation insurers to discount loss reserves according to
the current yield to maturity on United States Treasury
debt instruments. The interest rate of United States
Treasury debt instruments is an indicator of prevailing
economic and financial conditions. In general, interest
rates on United States Treasury debt instruments rise in
unfavorable economic conditions. This would increase the
amount an insurer can discount its loss reserves, requir-
ing less capital to fund those reserves, and making a rate
increase less likely. Interest rates on United States
Treasury debt instruments generally fall in favorable
economic conditions. While the discount rate could also
fall under these circumstances, the impact on rates
should be slight because of insurers’ ability to earn a
greater return on their investments. While it is theoreti-
cally possible that changes in the discount rate could
adversely affect insurance companies in marginal finan-
cial condition, this risk is mitigated by the fact that only
insurance companies with sufficient assets to fund the
discounting are permitted to do so. See 40 P.S. § 112.

The PA AFL-CIO also had a concern that § 116.2
(relating to reporting and data collection requirements)
eliminates the insurer’'s responsibility to simultaneously
file “. .. an annual certification of its Workers’ Compensa-
tion Loss Reserves with the Department simultaneously
with the filing of the company’s annual statement.” They
believe that this change impedes the ability of the
Department to meet its legal responsibility.

The Department does not believe that eliminating the
requirement of an actuarial certification will impede its
ability to meet its legal responsibilities. The Department
eliminated the requirement because it is duplicative of
the actuarial statement of opinion required by § 116.5
(relating to actuarial statement of opinion) and by the
Annual Statement Instructions of the National Associa-
tion of Insurance Commissioners (NAIC). Section
320(a)(2) of the law (40 P. S. § 443(a)(2)) requires insur-
ance companies to adhere to those instructions. Since
insurance companies are already required to submit an
actuarial statement of opinion, the Department sees no
point in requiring a separate actuarial certification. In
addition, the requirements of existing § 116.2 are pre-
served as part of 8§ 116.5. Section 116.5 has been revised
to require that the actuarial opinions required as part of
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the 8 116.2 actuarial certification are included in the
§ 116.5 actuarial statement of opinion. For the same
reasons, the § 116.2 requirement that insurers provide
notice of their intent to maintain data regarding workers
compensation loss payment patterns has been eliminated
as duplicative. Insurers are required to maintain actu-
arial work papers containing this type of information by
the annual and quarterly statement instructions pre-
scribed by NAIC.

PA AFL-CIO also expressed concerns with § 116.3
(relating to table), specifically the rate at which loss
reserves can be discounted. They believe that “... the
current yield to maturity on a U.S. Treasury debt
instrument with maturities consistent with the expected
pay out of the liabilities...” is vague because the term
“current” varies from moment to moment and day to day.
PA AFL-CIO also believes that United States Treasury
debt instruments are too many in number, citing T-Bills,
T-Bonds, Fannie Mae, Ginnie Mae or other United States
Treasury debt instruments. They believe that all these
United States Treasury debt instruments could rise above
the existing 6% ceiling. IFP also wanted the Department
to clarify the date on which the “current yield” in § 116.4
(relating to restrictions on discounting loss reserves) is
determined. IFP believes that this is the date that the
actuarial statement of opinion in § 116.5 is filed. IRRC
during its review also stated that the term “current yield”
was vague and questioned why it is reasonable to permit
the use of a broad range of debt instruments, rather than
specific debt instruments.

The Department understands the confusion and the
following should clarify its intent. The only instruments
which can be considered “U.S. Treasury debt instru-
ments” are Treasury Bills, Treasury Notes and Treasury
Bonds. These instruments raise the money needed to
operate the Federal government and to pay off maturing
obligation. The other types of instruments mentioned by
PA AFL-CIO, Ginnie Maes and Fannie Maes, are not
United States Treasury debt instruments. These instru-
ments, usually based on portfolios of mortgages, are
issued by quasigovernmental agencies, not the United
States Treasury. The Department recognizes PA AFL-
ClIO’s concern that the interest rates on United States
Treasury debt instruments could exceed the existing 6%
ceiling. While this could be the case, the Department
decided against a fixed ceiling to allow insurers added
flexibility to adapt to changing economic and financial
conditions.

The Department does not believe that the term “current
yield to maturity” is vague. While the current yield of
United States Treasury debt instruments does fluctuate
from day to day, workers’ compensation loss reserves are
reported for a date certain. Insurers file their annual
statements on March 1 for the preceding year. When an
insurer is preparing its annual statements, the insurer
knows the “current yield to maturity” of the United States
Treasury debt instruments it was holding as of December
31st of the preceding year. Therefore, the “current yield to
maturity” is known at the time that discounting is
reported.

In addition, PA AFL-CIO believed that § 116.5 down-
grades the type of actuarial statement that must accom-
pany the filings and that it is a move away from
accountability. PA AFL-CIO stated that the actuarial
certification should be retained rather than substituting
“... a statement of opinion....” PA AFL-CIO believes
that if this move is being done to avoid duplication, and
does not appear valid if certified statements are already

required, the current requirement is easily complied with.
They stated that “if this is to cover different time periods
and that is the rationale, the Insurance Department is
lowering its standards at risk to the employers and the
workers.”

The Department believes that the § 116.2 requirement
of a separate actuarial certification is redundant because
insurance companies are currently required to file an
actuarial statement of opinion with their annual state-
ments by the annual statement instructions of NAIC. The
requirement of a separate certification was eliminated to
avoid unnecessary duplication. To ensure that there was
no downgrading of the type of actuarial statement re-
quired, 8§ 116.5 was revised to require that the actuarial
opinions currently required as part of the § 116.2 actu-
arial certification are included in the § 116.5 actuarial
statement of opinion.

IFP stated that the amendments should clarify that its
application is prospective only because much business has
already been reserved at the 6% interest rate cap cur-
rently allowed in § 116.4. IFP stated that insurers would
have to recalculate loss reserves for business already
issued, which translates into the premiums already
charged and collected for that business as being inad-
equate. IRRC agreed with IFP and asked that the
Department state the effective date for compliance with
the new requirements and if it will be applied to existing
reserves, then the Department should also explain the
effect, if any, the adoption of this rulemaking will have on
existing reserves.

Existing workers compensation business which has
been discounted at the 6% rate should not be impacted by
the amendment of the section. In order for discounting to
occur, the investment yield on an insurance company’s
business must be sufficient to support the discount. If the
discount is supported by a portfolio of United States
Treasury debt instruments with a current yield to matu-
rity of 6%, then the discount would be allowed to
continue. For new business, any discounting must be
supported by United States Treasury debt instruments
available in the marketplace.

IRRC also expressed concerns about § 116.9 (relating to
suspension of use of the table). This section as proposed
would allow the Commissioner to suspend this chapter
“upon the publication of reasonable notice.” IRRC ques-
tioned whether the Commissioner had that statutory
authority. IRRC noted that the Commissioner does have
the authority under section 316 of the act (40 P. S. § 115)
to require an individual insurer to maintain greater
reserves if that insurer’s current reserves are inadequate.
IRRC's other concern was that if the Department had the
statutory authority to suspend the chapter, then the
Department needed to define “reasonable notice.”

The Department agrees that under section 316 of the
act, the Commissioner may require any individual insurer
to maintain greater reserves. Upon consideration of the
comments of IRRC, the Department believes that its
statutory authority under section 315 of the act is
sufficient to allow Department oversight of the loss
reserves of workers compensation insurers. The final-form
amendments delete § 116.9.

Subsequent to the comment period, and after the
final-form amendments had been submitted to IRRC and
the Committees, IFP submitted an additional comment
concerning retroactive application of the amendments.
After considering IFP’s comment, the Department with-
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drew the final-form amendments from Committee and
IRRC consideration to make clarifications to the rule-
making.

A new § 116.4(4) has been added to permit insurers
that have sufficient assets the ability to discount at the
previously allowed 6% maximum discount using the
factors previously allowed for accident years 2001 and
prior, and pertaining to policies issued on or before the
effective date of the amendments. This will be allowed as
long as the insurers can demonstrate that they hold
sufficient assets to support the 6% interest rate assump-
tion.

Affected Parties

The final-form amendments apply to insurance compa-
nies doing the business of workers’ compensation insur-
ance in this Commonwealth.

Fiscal Impact
State Government

There will be no increase in cost to the Department due
to the amendment of Chapter 116.

General Public
There will be no fiscal impact to the public.
Political Subdivisions

The final-form amendments will not impose additional
costs on political subdivisions.

Private Sector

The final-form amendments will not impose additional
costs on insurance companies doing the business of
workers’ compensation insurance in this Commonwealth.

Paperwork

The adoption of the final-form amendments will not
impose additional paperwork on the Department or the
insurance industry.

Effectiveness/Sunset Date

These final-form amendments become effective upon
publication in the Pennsylvania Bulletin. No sunset date
has been assigned.

Contact person

Any questions regarding these amendments should be
directed to Peter J. Salvatore, Regulatory Coordinator,
Special Projects Office, 1326 Strawberry Square, Harris-
burg, PA 17120, (717) 787-4429. In addition, questions or
comments may be e-mailed to psalvatore@state.pa.us or
faxed to (717) 772-1969.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on August 3, 1999, the Department
submitted a copy of the notice of proposed rulemaking,
published at 29 Pa.B. 4353, to IRRC and to the Chairper-
sons of the Senate Committee on Banking and Insurance
and the House Committee on Insurance for review and
comment.

Under section 5(c) of the Regulatory Review Act, IRRC
and the Committees were provided with copies of the
comments received during the public comment period. A
copy of that material is available to the public upon
request.

Under section 5.1(d) of the Regulatory Review Act (71
P.S. § 745.5a(d)), on July 5, 2001, these final-form
amendments were deemed approved by the Senate and
House Committees. Under section 5.1(e) of the Regulatory

Review Act, IRRC met on July 12, 2001, and approved
these final-form amendments.

Findings
The Department finds that:

(1) Public notice of intention to adopt these final-form
amendments as amended by this order has been given
under sections 201 and 202 of the act of July 31, 1968
(P. L. 769, No. 240) (45 P. S. 88 1201 and 1202) and the
regulations thereunder, 1 Pa. Code 88 7.1 and 7.2.

(2) The adoption of these final-form amendments in the
manner provided in this order is necessary and appropri-
ate for the administration and enforcement of the autho-
rizing statutes.

Order

The Department, acting under the authorizing statutes,
orders that:

(1) The regulations of the Department, 31 Pa. Code
Chapter 116, are amended by amending 88 116.4—116.6
and 116.8; and by deleting 8§ 116.2, 116.3, 116.7 and
116.9, to read as set forth in Annex A.

(2) The Commissioner shall submit this order and
Annex A to the Office of General Counsel and Office of
Attorney General for approval as to form and legality as
required by law.

(3) The Commissioner shall certify this order and
Annex A and deposit them with the Legislative Reference
Bureau as required by law.

(4) The amendments adopted by this order shall take
effect upon final publication in the Pennsylvania Bulletin.

M. DIANE KOKEN,
Insurance Commissioner

Fiscal Note: Fiscal Note 11-186 remains valid for the
final adoption of the subject regulations.

(Editor's Note: For the text of the order of the Indepen-
dent Regulatory Review Commission, relating to this
document, see 31 Pa.B. 4136 (July 28, 2001).)

Annex A
TITLE 31. INSURANCE

PART VII. PROPERTY, FIRE AND CASUALTY
INSURANCE

CHAPTER 116. DISCOUNTING OF WORKER’S
COMPENSATION LOSS RESERVES

§ 116.2. (Reserved).
§ 116.3. (Reserved).
§ 116.4. Restrictions on discounting loss reserves.

The discounting of workers’ compensation loss reserves
is subject to the following limitations:

(1) The loss reserves on the insurance company’s an-
nual statement calculated under this section may not be
less than those required in section 313 of The Insurance
Department Act of 1921 (40 P. S. § 112).

(2) Unless otherwise permitted by paragraphs (3) and
(4), an insurance company is not permitted to assume an
interest rate greater than the current yield to maturity
on a United States Treasury debt instrument with
maturities consistent with the expected payout of the
liabilities.

(3) An insurance company may request an exception to
the maximum interest rate in paragraph (2) if the
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insurance company can demonstrate to the satisfaction of
the Commissioner that its investment yield justifies a
higher interest rate assumption. The Commissioner may
require the insurance company to submit additional
documentation to support its request for approval of a
higher interest rate assumption. The Commissioner will
act upon requests for exceptions made under this para-
graph within 90 days of the date the request is received
by the Department.

(4) Insurers having used the previous allowed maxi-
mum discount of 6% may continue to use the discount
factors previously allowed for accident years 2001 and
prior, pertaining to policies issued on or prior to August
11, 2001, as long as they continue to demonstrate that
they hold sufficient assets to support the 6% interest rate
assumption.

§ 116.5. Actuarial statement of opinion.

(a) The actuarial statement of opinion required to be
submitted with the annual statement shall include the
opinion of an actuary with respect to the following:

(1) The adequacy of workers compensation loss re-
serves on an undiscounted basis.

(2) The sufficiency of the investment yield on invested
assets to fund the discount.

(3) The reasonableness of the matching of the invested
assets and loss reserves attributable to the workers’
compensation business to provide an adequate income
stream to fund the discount.

(b) The actuarial statement of opinion, as it pertains to
discounting, shall be determined in accordance with
Actuarial Standard of Practice No. 20, Discounting of
Property and Casualty Loss and Loss Adjustment Ex-
pense.

8§ 116.6. Reserves for loss adjustment expenses.

(@) Loss adjustment expense reserves shall be calcu-
lated with the following standards:

(1) Insurance companies are not permitted to discount
loss adjustment expense reserves which are not appli-
cable to specific claims.

(2) Insurance companies are permitted to discount loss
adjustment expense reserves which are allocable to spe-
cific claims if they can demonstrate, to the satisfaction of
the Commissioner, the validity of their assumptions un-
derlying the calculation of the reserves. The insurance
company shall provide an actuarial statement of opinion
which includes the opinion of the actuary with respect to
the criteria in § 116.5 (relating to actuarial statement of
opinion).

(b) In evaluating an insurance company’s request to
discount allocated loss adjustment expense reserves, the
Commissioner will consider the company’s specific loss
adjustment expense pattern and the interest rate as-
sumption.

§ 116.7. (Reserved).

§ 116.8. Increased loss reserves and loss adjustment
expense reserves.

The Commissioner may require an insurance company
to maintain loss reserves at a greater level than those
which result from the application of this chapter, and
allocated loss adjustment expense reserves at a level
greater than those calculated under § 116.6 (relating to
reserves for loss adjustment expenses) when the Com-

missioner determines it is necessary to insure that re-
serves are established at an adequate level.

§ 116.9. (Reserved).

[Pa.B. Doc. No. 01-1456. Filed for public inspection August 10, 2001, 9:00 a.m.]

[31 PA. CODE CH. 14643]
Privacy of Consumer Financial Information

The Insurance Department (Department) adopts Chap-
ter 146a (relating to privacy of consumer financial infor-
mation) to read as set forth in Annex A.

Statutory Authority

These final-form regulations are adopted under the
Department’s general rulemaking authority of sections
205, 506, 1501 and 1502 of The Administrative Code of
1929 (71 P.S. 8§ 66, 186, 411 and 412). Likewise, the
adoption of this final-form rulemaking is under the
Department’s rulemaking authority under the Unfair
Insurance Practices Act (40 P. S. §§ 1171.1—1171.14) (act)
(as such authority is further explained in PALU v.
Insurance Department, 371 A.2d 564 (Pa. Cmwlth. 1977)),
because the Commissioner has determined that the im-
proper disclosure or marketing, or both, of nonpublic
personal financial information by members of the insur-
ance industry constitutes an unfair method of competition
and an unfair or deceptive act or practice.

Comments and Response

Notice of proposed rulemaking was published at 31
Pa.B. 1748 (March 31, 2001) with a 30-day comment
period. During the 30-day comment period, comments
were received from the Alliance of American Insurers
(AALI), the American Insurance Association (AlA), Capital
Blue Cross (CBC), Farmers’ Insurance Group (Farmers’),
Harleysville Insurance Group (Harleysville), Highmark,
Inc. (Highmark), Independence Blue Cross (IBC), the
Independent Insurance Agents of Pennsylvania (co-
author) and the Pennsylvania Association of Insurance
and Financial Advisors (co-author) (I1AP/PAIFA), the In-
surance Federation of Pennsylvania, Inc. (IFP), the Penn-
sylvania Association of Mutual Insurance Companies
(PAMIC), the Pennsylvania Bankers Association (PBA)
and the Professional Insurance Agents of Pennsylvania,
Maryland and Delaware (PIA).

On May 11, 2001, the Department shared with these
and other interested parties an advance draft of the
Department’s final-form privacy regulations, which incor-
porated several important changes based upon the com-
ments received during the initial comment period. In
addition, the Department requested that interested par-
ties provide additional comments based upon the advance
draft of the final form privacy regulation. AAI, AIA,
Highmark, IBC, IIAP/PAIFA, IFP, the National Associa-
tion of Independent Insurers (NAII) (which provided no
initial comment on the proposed privacy regulation),
PAMIC, PBA, the Pennsylvania Association of Health
Underwriters (PAHU) (which provided no initial comment
on the proposed privacy regulation) and PIA provided the
Department with comments. In conjunction with this
request for additional comments on the advance draft of
the final-form regulations, the Department held a stake-
holder meeting on May 18, 2001, with many of the
previously mentioned parties in attendance. The com-
ments received as a result of this additional comment
period on the advance draft of the final-form regulations
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will be addressed only if different from the initial com-
ments provided by the various stakeholders. If the second
comment is the same as the initial comment, the Depart-
ment will make only one response in this Preamble.
Comments on the advance draft of the final-form regula-
tions that are different from the initial comments on the
proposed regulations submitted by an interested party are
denoted with the number 2 in parenthesis (2) after the
commentators name.

During its regulatory review, the Independent Regula-
tory Review Commission (IRRC) also submitted comments
to the Department. The following is a response to those
comments as well as the public comments received by the
Department in response to its proposed rulemaking and
any additional comments submitted under the May 18,
2001, stakeholder meeting.

General Comments
Affiliate Information Sharing

In the proposed regulations, the Department deviated
from the National Association of Insurance Commission-
ers Model Regulation for the Privacy of Consumer Finan-
cial Information (NAIC Model) (adopted by the NAIC on
September 26, 2000) by prohibiting the sharing of infor-
mation without providing consumers with a notice and an
opportunity to opt out for both affiliate and nonaffiliate
sharing. This deviation was made because of the Depart-
ment’s initial interpretation of section 648 of the Insur-
ance Department Act of 1921 (40 P. S. § 288) (Act 40) as
potentially being applicable to the same activities as the
privacy regulation with regard to financial institutions.
Almost all of the commentators and IRRC agreed that the
Department needed to reinstate the distinction between
affiliate and nonaffiliate information sharing throughout
the rulemaking, as in the NAIC Model, which allows
affiliate information sharing without providing consumers
with a notice and an opportunity to opt out. The primary
reasons cited by the interested parties was the need for
uniformity among the various states’ privacy regulations,
and the interference the restrictions on affiliate informa-
tion sharing would potentially cause in the insurance
industry.

In addition, when the Department initially removed the
distinction between affiliate and nonaffiliate sharing in
its proposed regulation, the privacy rulemaking then
governed the sharing of information among any third
parties. Because the term “third party” was undefined in
the regulations, IBC(2) asked that the Department more
precisely describe the conditions under which a licensee
may disclose nonpublic personal financial information
about individuals to affiliates and nonaffiliated third
parties.

The Department agrees with the comments received,
and has restored the distinction between affiliate and
nonaffiliate information sharing as found in the NAIC
Model. Although the Department had initially adopted a
much narrower construction of Act 40, the principles of
statutory construction do support a broader reading of
that statute. Rather than applying to similar transac-
tions, Act 40’s privacy provision applies only to customer
information (as defined in 40 P. S. § 231) gathered as a
result of a financial institution’s lending activities. The
privacy regulations, on the other hand, applies to non-
public personal financial information (as defined in
§ 146a.2 (relating to definitions)) gathered as a result of
a financial institution’s or other licensee’'s insurance
activities. Therefore, because Act 40 and the privacy
regulations govern separate transactions and different

types of information, one is not affected by the other and
the Department has restored the NAIC Model's distinc-
tion between nonaffiliate information sharing (which re-
quires a notice and an opportunity to opt out) and
affiliate information sharing (which can be done without
complying with the notice or opt out procedures). How-
ever, the Department has also amended § 146a.41 (relat-
ing to effect on other laws) to recognize that financial
institutions must still comply with Act 40's privacy
provision for any transaction governed by that statute.

Workers’ Compensation Insurance

A number of insurers and trade associations have
recommended the deletion of workers’ compensation in-
surance from within the purview of these regulations,
noting that it is not a product or service for “personal,
family or household purposes” as envisioned in the
Gramm-Leach-Bliley Act (15 U.S.C.A. 8§ 6801—6827)
(GLBA). Also, the commentators sought clarification from
both the Department and the Department of Labor and
Industry (L&I), that these regulations do not interfere
with the proper processing and examination of workers’
compensation claims and settlements.

However, if workers’ compensation is to be included in
the scope of the final-form rulemaking, the commentators
suggested that these regulations should refer to “policy-
holders” and “claimants,” not “participant” and “beneficia-
ries,” to be consistent with existing workers’ compensation
laws and terminology.

The Department has retained its inclusion of workers’
compensation insurance in this final-form rulemaking.
First, it is necessary to note that section 507 of the GLBA
(15 U.S.C.A. § 6807) explicitly allows states to afford any
person greater protection than that provided in the GLBA
or in the Federal banking privacy regulations promul-
gated under Title V of the GLBA. See, for example, 12
CFR 40.1 et seq. (Office of the Comptroller of Currency
privacy regulations) and 12 CFR 216.1 et seq. (Federal
Board of Governors of the Federal Reserve System pri-
vacy regulations). Therefore, the GLBA not only allows,
but envisions, states providing broader insurance privacy
protection, as well as affording privacy protection to
classes of persons not addressed in the GLBA or the
Federal banking regulations.

Also, in some respects, claimants under a workers’
compensation insurance policy do receive a “personal
service” from licensees for the recovery of their personal
income. Therefore, the Department asserts that workers’
compensation claimants are properly within the scope of
these privacy regulations.

In addition, it is important to note that claimants
under a workers' compensation insurance plan generally
are unable choose the licensees with whom they transact
business. Rather, that choice is made by their employer,
who is the policyholder in the workers’ compensation
insurance plan. Unlike “consumers” and “customers” (as
defined in § 146a.2) who are able to choose the licensees
with whom they transact business, workers’ compensation
insurance claimants are unable to “shop around” for
licensees to choose one with a licensee that has a privacy
policy that suits their needs. Therefore, workers’ compen-
sation insurance claimants are entitled to protection
under these privacy regulations.

Finally, the Department has met with and discussed
this rulemaking with L&I, and they agree that workers’
compensation insurance is properly covered within the
scope of these regulations.
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The Department does agree, however, with the com-
mentators’ suggestion that the term “claimant” be substi-
tuted for “beneficiary” and the term “policyholder” replace
“participant” in the regulations. To make the regulation
consistent with existing workers’ compensation terminol-
ogy, these changes have been made in the final-form
regulations.

Assigned Risk Producers

Typically, assigned risk producers are not appointed
insurance agents of the insurance carrier that is ulti-
mately assigned to take on an assigned risk customer
with whom the producer is working. For this reason, IFP
recommended that assigned risk producers be considered
“agents” of the assigned risk insurance carrier for the
purpose of these regulations. Otherwise, IFP asserted
that these producers would not be affiliates of the
assigned risk insurance carriers and they would not be
entitled to the agent exception under § 146a.2 definition
of “licensee,” subparagraph (iii).

The Department believes that no additional changes
need to be made to the final-form regulations, as this
issue is readily addressed in the regulations as presently
written. In § 146a.2, an agent need not comply with the
opt out and notice requirements of the regulations if the
principle for whom they are acting satisfies all of the
requirements of the regulations, and the agent does not
otherwise disclose the individual's nonpublic personal
financial information. The term “agent” as used in this
section of the regulations is not limited to insurance
agents who have an appointment with an insurance
carrier. Rather, the term is broader and applies to any
agent acting on behalf of a principal. Therefore, despite
the fact that an assigned risk agent may not necessarily
have an appointment with the insurer that ultimately
issues the policy (as “agent” is defined in the insurance
laws), the licensee would still be an agent (under the
broader, common law definition of an “agent”) of the
insurer and would be entitled to the exception in the
regulation’s definition of “licensee.”

Also, in this situation, although the assigned risk
producer would not necessarily be considered an “affiliate”
as that term is defined in § 146a.2, the producers would
be able to receive and convey a consumer’s nonpublic
personal financial information under any of the excep-
tions in 88 146a.32 and 146a.33 (relating to exceptions to
notice and opt out requirements for disclosure of
nonpublic personal financial information for processing
and servicing transactions; and other exceptions to notice
and opt out requirements for disclosure of nonpublic
personal financial information) without triggering the
notice and opt out requirements.

Claims Servicing and Administration

IFP also suggested that the regulations need clarifica-
tion that the requirements, under the GLBA, are directed
only at sharing nonpublic personal financial information
for marketing purposes, and not information sharing for
the purpose of claims administration.

The Department asserts that the final-form regulations
are abundantly clear that information sharing that is
associated with claims administration is exempted from
the requirements of the regulations. For example,
§ 146a.32(a) explicitly states that the notice and opt out
requirements of the regulations do not apply “if the
licensee discloses nonpublic personal financial informa-
tion as necessary to effect, administer or enforce a
transaction” that is authorized by the consumer or in
connection with a processing or servicing transaction.

Section 146a.32(b)(2)(ii) further defines “necessary to ef-
fect, administer or enforce a transaction” to include a
usual, appropriate or acceptable method “to administer or
service benefits or claims relating to the transaction.”
Therefore, it is abundantly clear that the notice and opt
out requirements of these final-form regulations do not
attach to information sharing associated with claims
servicing and administration. However, the Department
has added additional language proposed by IFP in
§ 146a.32(b)(2)(iii) to clarify that an agent's involvement
in claims administration or servicing is also exempt from
the regulation’s notice and opt out requirements.

Agent Liability for Principal Disclosures or Failure to
Comply

The IHAP/PAIFA commented that the regulations do not
appear to include a limit on an agent’s liability if an
insurance company violates terms of the GLBA or of the
regulations. These commentators provide the example
that an agent may be required by an insurance carrier to
obtain and transmit a consumer’s Social Security number
in order for the insurer to obtain MVRs, credit scores, and
the like, as part of underwriting. If an employee of that
carrier uses that consumer’'s Social Security number
(which is considered nonpublic personal financial informa-
tion) in a fraudulent or improper manner, then AP/
PAIFA believe that both the agent and the company may
ultimately be held liable. These commentators believe
that agents may be forced to incur significant legal
expense just to distance themselves from the improper
disclosure made by the carrier employee in this situation.
Therefore, it has been suggested that agent's be exempt
from liability if they justifiably rely on the principal’s
satisfaction of the regulations’ requirements under
§ 146a.2, definition of “licensee,” subparagraph (iii) or if a
principal violates the regulations by disclosing nonpublic
personal financial information that was initially collected
and conveyed to the principal by the agent.

In addition, the PIA suggested that principal should be
required to inform agents of its notice and opt out
procedures to the policyholders and confirm that the
regulatory requirements of this rulemaking have been
satisfied under § 146a.2, definition of “licensee,” subpara-
graph (iii). PIA(2) also requested that if the Department
should not decide to address the notification provision
then the Department should make known its enforcement
position, in writing, for handling any enforcement actions
that might arise as a result of a principal's failure to
satisfy the regulations’ requirements and the agent's
reliance thereon.

The Department has not included this exemption from
liability in the final-form regulations and asserts that this
issue is best addressed individually between the agent
and any principals for whom it transacts the business of
insurance. Agents are able to have proper indemnification
clauses negotiated into their contracts with their princi-
pals in order to avoid liability for the principal’'s improper
disclosure of nonpublic personal financial information
that was initially collected and conveyed to the principal
by the agent.

To address PIA’'s comment, the issue of notification of a
principal’s privacy regulations compliance is also a matter
that is best addressed between the agent and the princi-
pal rather than in the privacy regulation itself. As far as
any potential enforcement action in this regard is con-
cerned, if an agent is able to adequately demonstrate to
the Department’s satisfaction that it justifiably relied
upon the principal’'s agreement to comply with the regula-
tions’ requirements on behalf of the agent and no disclo-
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sure has actually been made by the agent itself, then it is
likely that no enforcement action would be taken against
the agent.

Health Information

The PAHU(2) commented that because agents may
know health information or act as an advocate when
there is a claim dispute or question, there will not be
sufficient time to get an authorization signed before the
agent can discuss their problem with an insurance car-
rier.

As explained in greater detail in the Preamble to the
proposed rulemaking at 31 Pa.B. 1748, health information
privacy will be the subject of a separate rulemaking that
the Department intends to promulgate shortly after the
final publication of this rulemaking.

Section 146a.1. Purpose.

AAl commented that § 146a.1 improperly applies to
“claimants or beneficiaries” and that it directly conflicts
with Title V of the GLBA's exemption for “processing
insurance claims.” AAI stated that claimants and benefi-
ciaries do not obtain any product, are not policyholders
and therefore should not be included within the purview
of the regulations’ privacy protections. AAIl also recom-
mended the revision of § 146a.1(b) by deleting the refer-
ence to “claimants or beneficiaries.”

IRRC also had similar concerns with the privacy regu-
lations’ application to claimants and beneficiaries, and
requested that the Department explain its rationale for
the inclusion of claimants and beneficiaries within the
purview of the regulations’ privacy protections.

The Department is unwilling to delete the reference to
“claimants and beneficiaries” in 8§ 146a.1 of the final-form
regulations. Claimants and beneficiaries are properly
included within the scope of the regulations, in that they
do obtain services from licensees, namely the payment
and processing of any claims that they may have against
an insurance policy maintained by the licensee. Further,
it is clear that licensees will obtain nonpublic personal
financial information from claimants and beneficiaries,
and these persons should not be excluded from the
regulation merely because they do not have a direct
contractual relationship with the licensee.

Finally, as with workers’ compensation insurance claim-
ants, claimants and beneficiaries are unable to choose the
licensees with whom they transact business, and there-
fore have a licensee’s privacy policies imposed upon them.
Because of this, the protection of nonpublic personal
financial information of claimants and beneficiaries is
crucial to provide them with notice of a licensee’s privacy
policies and an opportunity to opt out of any unwanted
disclosures of their nonpublic personal financial informa-
tion.

Harleysville suggested that reliance upon Act 40, to any
extent, as authority for this rulemaking is problematic,
not only in regard to the originally proposed health
information provisions, but also in regard to the opt out
regimes of the regulations. Therefore, Harleysville sug-
gested that every effort should be extended, as part of the
rulemaking, not to go beyond the parameters set forth in
the GLBA. This commentator also noted that the NAIC
Model is not the appropriate authority for the regulation
because it is at odds with clear Congressional intent as
provided in GLBA.

The Department respectfully disagrees with Harleys-
ville’s comments. The Department does not rely on Act 40
for its statutory authority to promulgate this final-form

rulemaking. Rather, the Department’s statutory authority
lies in the general rulemaking authority of sections 205,
506, 1501 and 1502 of The Administrative Code of 1929
and the Department’s rulemaking authority under the act
(as such authority is further explained in PALU v.
Insurance Department, 371 A.2d 564 (Pa. Cmwlth. 1977)).
In fact, the Department has now determined that Act 40's
privacy provision (40 P.S. § 288) applies only to a
financial institution’s lending activities, while this privacy
regulation applies to a financial institution’s or other
licensee’s insurance activities.

Also, as previously explained, section 507 of the GLBA
clearly authorizes states to be more protective of
nonpublic personal financial information. Therefore, the
Department is wholly authorized to go beyond the param-
eters set forth in the GLBA.

Finally, the NAIC Model is not at odds with the GLBA
because it provides greater protection to the privacy of
insurance consumers’ nonpublic personal financial infor-
mation. Also, the NAIC Model represents a reasonable
regulatory scheme for the protection of nonpublic per-
sonal financial information, and the NAIC Model was
thoughtfully developed after months of deliberation and
extensive contributions from both consumers and repre-
sentatives of the insurance industry.

PIA stated that in § 146a.1, the regulation limits the
applicability to personal lines of insurance. Questions
arise when commercial policies have more than one
purpose. For example, personal umbrella coverages may
be added by endorsements to commercial umbrella poli-
cies, or personal automobiles may be covered by commer-
cial policies. The PIA believes that the regulation should
be made clearer in these types of circumstances.

As explained at the stakeholders meeting on May 18,
2001, this rulemaking provides the general framework for
the protection of nonpublic personal financial information.
Specific questions such as those posed by the PIA are best
addressed in the implementation phase of this rule-
making rather than in the text of the rulemaking itself.
The Department intends to provide guidance to the
insurance industry on questions such as this by develop-
ing a formal question and answer procedure, meeting
with the industry to address any issues that may arise in
the implementation of this regulation and through the
assistance of the Department's market surveillance unit.

IRRC questioned the need for § 146a.1 and requested a
clarification of certain aspects of that provision. IRRC
commented that subsection (a) states the regulations
govern the treatment of nonpublic personal financial
information about individuals. Similarly, subsection (b)
states that the chapter applies to nonpublic personal
financial information. IRRC noted, however, that the term
“nonpublic personal financial information” is not defined
in § 146a.2. Instead, the terms “nonpublic personal infor-
mation” and 1lpersonally identifiable financial informa-
tion” are defined. Given the stated purpose and scope of
the regulation, IRRC recommended that either the terms
in § 146a.1 be modified or that the term nonpublic
personal financial information be defined in § 146a.2 and
used consistently throughout the regulations. Other com-
mentators also raised this issue with the Department.

The Department agrees that the regulations lacked
consistency in the use of the terms “nonpublic personal
information” and “nonpublic personal financial informa-
tion.” To remedy this inconsistency, the Department has
changed the definition of “nonpublic personal information”
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to “nonpublic personal financial information” and any
reference throughout the regulations to “nonpublic per-
sonal information” was changed to “nonpublic personal
financial information.”

Subsection (d) clarifies that the examples contained in
the regulation are illustrative and do not restrict the
scope of Chapter 146a. IRRC noted that the language in
this subsection, however, varies from section 3 of the
NAIC Model. Given the Department's stated goal of
implementing the NAIC Model “as closely as possible,”
why is the proposed language different from the NAIC
Model language?

The Department has modified this language in the
NAIC Model because it is reluctant to limit its enforce-
ment authority of the regulations. The examples through-
out the regulations are provided only to explain or clarify
the rules set forth in the regulations and to act as
guidance for entities that must comply with the regula-
tions. While strict compliance with the examples might
constitute a “safe harbor” in some instances, other situa-
tions may arise where licensees could potentially miscon-
strue or extend the examples in ways that the Depart-
ment would not necessarily consider as complying with
the regulation. Therefore, the Department modified the
NIAC Model to indicate that the examples are provided
for guidance or clarification purposes.

Section 146a.2. Definition of “company.”

The PIA(2) believes the phrase “similar organization” in
the regulations’ definition of “company” should be
changed to “similar entity.”

The Department believes that its use of the phrase
“similar organization” is essentially identical to the PIA's
suggestion for the use of to “similar entity,” and has not
made this change in its final-form rulemaking.

Section 146a.2. Definition of “consumer.”

Comments from the IBC, PBA and IRRC suggested the
need for clarification in the definition of “consumer” in
the final-form regulations. Also, the CBC believes that the
Department should eliminate any requirement to send
notices to the individual members covered by group
contracts.

The Department has clarified the definition of “con-
sumer” in its final-form regulations by moving language
in subparagraph (iv)(E) to the prefatory language in
subparagraph (iv). In response to the CBC's comment,
there is no requirement that notices be sent to the
individuals covered by group insurance contracts or work-
ers’ compensation plans if a licensee does not disclose
nonpublic personal financial information about the indi-
viduals outside of the permitted exceptions in 8§ 146a.31,
146a.32 and 146a.33 and the group policyholder or con-
tract holder receives any applicable notices required by
the regulations. This “exception” for individuals covered
by a group insurance contract or workers’ compensation
plan is found in the definition of “consumer” subpara-
graph (v), and adequately addresses IBC’s comment.

Section 146a.2. Definition of “control.”

Farmers’ believes clarification is needed to make cer-
tain that contractual control is included in the proposed
regulations. Current practices in the insurance industry
and language in existing insurance laws provide support
that exchanges and management companies are affiliates.
Farmers’ would like clarification to confirm that control
can be established through management contracts, so as
to minimize their risk while developing a structure that

permits nonpersonal public information to be disclosed
between an exchange and its administrative manager.

PAMIC initially commented on the proposed regulation
that it the NAIC definition of “control” should be restored
in the final-form regulation. This change was made in the
advance draft of the final-form regulation, which
prompted IFP(2) to comment that it would like the
Department to reinstate the original 10% standard in-
cluded in the proposed draft of the regulations.

In response to Farmers’ comments, the Department
believes that the definition of “control” in the final-form
regulations, and specifically subparagraph (iii) of that
definition, is sufficiently broad to cover contractual con-
trol such as through management contracts.

In response to IFP’s comments, the Department be-
lieves that it was required to reinstate the NAIC's
definition of “control” when it restored the provisions
allowing affiliate information sharing. If the 10% stan-
dard of the Holding Company Law were retained as in
the proposed regulations, it is possible that the Depart-
ment’s regulations would not meet the minimum privacy
standards required by the GLBA, as the entities meeting
the definition of affiliate would be greater and there
would be more information sharing permitted without
compliance with the regulations’ opt out and notice
requirements. Therefore, the Department has restored
the definition of “control” to that found in the NAIC
Model.

Section 146a.2. Definition of “customer.”

The AIA and IFP recommended adding a sentence to
the definition of “customer” to confirm that a consumer’s
status as a beneficiary or claimant alone does not make
that consumer a licensee’s “customer” (as defined in the
final-form rulemaking). They suggested that the new
sentence added to the definition would read: “In no event,
however, shall a beneficiary or a claimant under a policy
of insurance, solely by virtue of their status as a benefi-
ciary or claimant, be deemed to be a customer for
purposes of this regulation.” The AIA and IFP suggest
that the additional sentence is consistent with the NAIC
Model Regulation (see §§ 4F(2)(d) & 4J3(2)(b)(iv), (v)) and
the FAQs recently released by the NAIC. Furthermore,
the AIA and IFP noted that the additional language it
proposed is identical to the confirming sentence added to
the final version of the National Conference of Insurance
Legislators (NCOIL) Privacy Model.

The Department believes that the final-form regula-
tions are abundantly clear that merely because a person
is a claimant or beneficiary, that person is not necessarily
a customer. However, there are instances when a claim-
ant or beneficiary could become a customer when a
long-term relationship is developed between the claimant
or beneficiary and the licensee. Also, the definition of
“customer” is of central importance to the regulatory
scheme established by the NAIC Model, and there is no
additional language in the NAIC Model. Therefore, in
order to preserve National uniformity, no change has been
made to the definition of “customer” in the final-form
regulations with regard to this issue.

Section 146a.2. Definition of “customer relationship.”

AlA and IFP recommended deleting the word “airline”
in examples listed in the regulations’ definition of “cus-
tomer relationship” relating to situations that do not
constitute a ‘“customer relationship” (see subparagraph
(i)(B)). They wanted the provision to read as follows:
“The licensee sells the consumer travel insurance in an
isolated transaction.”
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It is important to note that airline insurance is used in
the regulations only as an example of a situation that
clearly does not give rise to a customer relationship. That
is because airline insurance generally exists for only a
short duration, and there is commonly no long-term
customer relationship developed between the airline in-
surance carrier or agent and the consumer. Travel insur-
ance, on the other hand, is not as clear an example as
airline insurance because this type of insurance covers a
broader spectrum of products, which may lead to the
development of a long-term customer relationship be-
tween the consumer and the travel insurance carrier or
agent. For example, travel insurance may include a
health insurance component covering any illnesses or
injuries sustained by a consumer while traveling. If the
illness or injury were to have a long-term impact on the
life of the consumer, a long-term customer relationship
might develop between the travel insurance consumer
and the licensee. Therefore, although the Department
recognizes that there are situations where travel insur-
ance (as opposed to airline travel insurance) might not
give rise to a customer relationship, some types of travel
insurance may involve long-term relationships, so the
Department has not modified the airline travel insurance
example in the regulation’s definition of “customer rela-
tionship.”

The IBC(2) believed that the Department inadvertently
used the term “invalid” in the first sentence of the section
relating to a customer’s last known address, and re-
quested that this be changed.

The thrust of this provision is to exclude consumers
whose last known address has been deemed invalid from
the definition “customer relationship.” Otherwise, licens-
ees would be expected to comply with the annual notice
requirements for customers’ whose last known address
has been deemed invalid. Therefore the use of the term
“invalid” is proper. However, the Department agrees that
this language lacks clarity and has deleted the phrase
“for the purposes of this regulation” from the start of the
first sentence in subparagraph (ii)(H) in the definition of
customer relationship, and has moved that phrase to the
start of the second sentence in that clause.

Section 146a.2. Definition of “licensee.”

CBC believed that the reference in the definition of
“licensee” to “entities licensed, authorized or registered
under the insurance laws” was too vague, and recom-
mended that the definition be revised to more specifically
identify by category the specific entities subject to the
regulations.

The Department has retained this language in its
final-form regulations because it is necessary to capture
all of the Department’s licensees. Also, this language is
more efficient than specifically listing all of the licensees
of the Department that are subject to the requirements of
these regulations, and this list would have to be modified
any time the Department licenses a new category or type
of insurance entity.

With regard to the quoted privacy notice text for
surplus lines entities, the AIA suggested that the text not
be provided in all capital letters. The AIA stated that the
identical language in the NAIC Model is not printed in all
capital letters and asserts that if this notice language
remains in all capital letters, it may be inconsistent with
other jurisdictions following the NAIC Model precisely,
and surplus lines companies or brokers may be required
to provide a separate Commonwealth notice.

The AlA’s assertions made in its comment are inaccu-
rate. The NAIC Model, does, in fact, set forth the privacy

notice for surplus lines entities in all capital letters.
Therefore, the Department has rejected this comment and
has not modified the surplus lines notice in the definition
of “licensee” in its final-form regulations.

Several commentators suggested that the Children’s
Health Insurance Program (CHIP), Medicaid and
Medicare+Choice programs be specifically excluded from
the definition of licensee. Also, the IBC(2) suggested that
licensees that administer these programs be included in
the exceptions, and that they not be subject to the
requirements of the privacy regulations. The IBC believed
that it was inconsistent to exclude the government agency
that may provide nonpublic personal financial informa-
tion to a licensee from the requirements of the regula-
tions while requiring the licensee that administers the
program to abide by the terms of the regulations.

Although the Department believes that the CHIP, Med-
icaid and Medicare+Choice programs would not be subject
to the privacy regulations without a specific exception
because these programs are not licensed or required to be
licensed by the Department, it has included specific
exceptions for these programs in the definition of “licen-
see.” Please note, however, that this exception does not
extend to entities that enroll participants through these
programs. The Department does not agree with IBC that
CHIP, Medicaid and Medicare+Choice enrollees are not
entitled to the same protection as other consumers merely
because they obtain their health insurance through these
governmental assistance programs. Therefore, although
there are exceptions for CHIP, Medicaid and Medicare+
Choice in the definition of “licensee,” these exceptions do
not extend to licensees who enroll participants through
these programs.

IRRC and the PIA suggested that a definition for
“producer” as used in the definition of “licensee” be made
clearer in the final-form regulations. The PIA suggested
that the term “producer” as used in the definition of
“licensee” be defined as “a person required to be licensed
to sell, solicit or negotiate insurance.”

The term “producer” is commonly used and understood
in the insurance industry to mean a person engaging in
the activities of an insurance agent or an insurance
broker. Also, the Department is currently undertaking the
enactment of the NAIC Producer Licensing Model Act
under Title 111 of the GLBA. This forthcoming statute will
provide an extensive definition of the term “producer.”

In § 146a.2(iii)(D), “surplus lines broker” is not defined
anywhere in the laws of the Commonwealth, and the PIA
was unsure as to the precise meaning of the term.

The Department has modified its definitions with re-
gard to “surplus lines licensees” so that they are consis-
tent with the definitions in Article XVI of the Insurance
Company Law (40 P. S. 8§ 991.1601—991.1625).

Section 146a.2. Definition of “nonpublic personal informa-
tion.”

The IFP, Highmark, PBA, IBC and AIA(2) recom-
mended that the term “health information” should be
added under the exclusions from definition of “nonpublic
personal information” to clarify the scope of the regula-
tions. IRRC also commented that health information
should be excluded from the definition of “nonpublic
personal financial information.”

The IBC(2) also suggested that the Department adopt a
definition of “health insurance” that is consistent with
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protected health information under HIPAA so that it will
be much easier for insurers and providers to come into
compliance with State privacy requirements.

The Department has included “health information” as
an exception to nonpublic personal financial information,
and has defined “health information,” “health care” and
“health care provider” consistent with the NAIC Model.
However, the Department would like to clarify that any
financial information that is obtained in tandem with
health information is protected pursuant to this regula-
tion. Simply because “nonpublic personal financial infor-
mation” is received or obtained in the context of other
“health information,” the “nonpublic personal financial
information” is still entitled to the full protections of this
final-form rulemaking. As discussed previously, the De-
partment intends to begin the process of promulgating a
health component of the privacy regulation during the
implementation phase of the final-form regulations.

The PBA(2) believed that the word “mean” should be
used rather than “include,” as used in the NAIC Model.
PBA asserted that using “include” might cause a question
to arise as to whether “other” items might be included in
the definition.

The Department agrees and has made this change in
its final-form regulations.

Section 146a.2. Definition of “personally identifiable fi-
nancial information.”

The IFP suggested that the Department's reference to
the definition of “customer information” in section 601 of
Act 40 (40 P. S. § 231) is flawed, as that applies only to
information of financial institutions.

The Department agrees and has removed the reference
to “customer information” in the definition of personally
identifiable financial information.

Section 146a.11. Initial privacy notice to consumers re-
quired.

The PIA and IRRC noted that § 146a.11(e)(ii) allows a
customer to receive the initial notice at a later time
provided that customer agrees to the delay. Both IRRC
and the PIA believed that clarification was needed in this
section, specifically, as to what constitutes a customer’s
agreement as well as what is satisfactory evidence of
meeting the consented delay requirements.

The Department does not believe that it is necessary to
specifically define what constitutes a customer’s agree-
ment to receive the initial notice at a time later than
when the customer relationship is formed. Rather, the
Department believes that it is best to leave flexibility for
licensees to implement this provision of the regulations,
and the Department will enforce this provision on a
case-by-case basis, depending on the facts and circum-
stances surrounding evidencing the customer's agree-
ment. Also, there is no definition of “customer agreement”
in the NAIC Model, and in the interest of National
uniformity, no definition will be included in the Depart-
ment'’s final-form rulemaking.

Section 146a.12. Annual privacy notice to customers re-
quired.

The PAMIC expressed concerns with the annual no-
tices. Their concern is that the requirement to send all
customers an annual notice covers all licensees, and
burdens that are inevitably placed on smaller companies
are disproportionately larger in their operational impact
than the burdens placed on larger companies.

The Department asserts that the annual notice serves
an important function in the regulatory scheme developed
by the privacy rulemaking, regardless of the size of the
entity that is subject to the regulation’s requirements.
Therefore, the annual notice requirement has been re-
tained in this final-form rulemaking. Also, because the
annual notice may be mailed with other materials (such
as a policy renewal or billing) that will already be
delivered to customers irrespective of the privacy notice,
the Department believes that the impact on smaller and
larger licensees is similar.

Section 146a.13. Information to be included in privacy
notices.

IRRC believed that 8§ 146a.13 required clarification.
Subsection (c)(2)(i) states that the requirements of
§ 146a.13(c) are satisfied if a licensee “provides a few
examples.” Similar language is used in subsection (c)(3)(ii)
that requires “a few illustrative examples.” IRRC sug-
gested that these requirements are vague and that the
regulations should specify the minimum number of ex-
amples required.

In response to IRRC's comment, the Department is
reluctant to include a definite humber of examples that
would be required to comply with the regulations. Rather,
the industry requires flexibility with regard to the draft-
ing and development of its privacy notices, and to require
a certain number would eliminate this much-needed
flexibility. Instead, licensees should use an adequate
number of examples to make the categories of information
it discloses so that the notice is reasonably understand-
able (as defined in the definition of “clear and conspicu-
ous” in § 146a.2). However, for the purpose of clarifying
this final-form regulations, the Department has removed
the phrase “a few” from both provisions identified by
IRRC.

The IBC believed that the provision found in
§ 146a.13(d) pertaining to short form initial notices was
in direct conflict with § 146a.11. Section 146a.11 does not
require a licensee to provide an initial privacy notice to a
consumer if the licensee: (1) does not disclose any
nonpublic personal financial information about the con-
sumer to a third party except as authorized by
8§ 146a.32 and 146a.33; and (2) the licensee does not
have a customer relationship with the customer. Section
146a.13(d) provides that a licensee may satisfy the initial
notice requirements for consumers by providing a short
form notice that is described in the regulation. According
to the IBC, § 146a.13(d) was inconsistent with § 146a.11
and should be deleted.

The Department has not deleted § 146a.13(d), as the
short form initial notice applies to both customers and
consumers. While it is true that no initial notice may be
required for consumers when a licensee does not intend to
disclose that person’s nonpublic personal financial infor-
mation, an initial notice is required when a licensee does
disclose a consumer’s nonpublic personal financial infor-
mation. The short form initial notice described in
§ 146a.13(d) allows for added flexibility in this situation
and cannot be deleted from the final-form regulations.

Section 146a.14. Form of opt out notice to consumers and
opt out methods.

IRRC indicated that § 146a.14 also required clarifica-
tion. Subsection (a)(1) requires a notice to be “clear and
conspicuous” and provide a “reasonable opt out means.”
Subsection (a)(2)(ii) and (iii) provide examples of reason-
able and unreasonable opt out means that clearly relate
to subsection (a)(1). However, subsection (a)(2)(i) and (iv)
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provide examples that describe “adequate opt out notice”
and “specific opt out means.” IRRC commented that the
regulation is unclear regarding what requirement the
examples in subsection (a)(2)(i) and (iv) are describing.

Also, subsection (a)(2)(iv) was listed as an example
based upon its placement under paragraph (a)(2) relating
to examples. However, subsection (a)(2)(iv) stated “a
licensee may require each consumer to opt out through a
specific means, as long as that means is reasonable for
that consumer.” This is phrased as a requirement for
“specific opt out means,” not an example. Subsection
(@)(2)(iv) should be moved out of subsection (a)(2) and
clarified.

In response to IRRC’s comments and by way of clarifi-
cation, the term “clear and conspicuous” is extensively
defined in § 146a.2, and § 146a.14(a)(2)(i) merely pro-
vides an example of what information would be contained
in an “adequate” opt out notice (that is, a notice is clear
and conspicuous). As such, the Department has not made
any changes in this regard to the final-form regulations.

The Department does agree, however, that § 146a.14(a)
(2)(iv) is improperly included as an example, and the
Department has renumbered subsection (a)(2)(iv) as sub-
section (a)(3) of § 146a.14.

Section 146a.16. Delivery of notices.

The PIA(2) stated that traditionally in insurance law,
an offer is made in request by an individual applicant for
coverage. In § 146a.16(b)(iv), notice is required to be
given to each consumer when a “quote” is provided. The
PIA would like to know the elements the Department
considers to be part of a “quote” because of the apparent
conflicting exempting language that appears regarding a
transaction instituted at the request of a customer, and a
quote traditionally is regarded as a reply to that offer to
do business.

Although the Department has not included a definition
of the term “quote” in the final-form regulations, as it
believes such a definition is unnecessary, it will provide
some clarification of § 146a.16(b)(iv). It is important to
note that a consumer is required to receive an initial
notice only if the licensee intends to disclose that consum-
er's nonpublic personal financial information other than
as allowed under the regulations’ permitted exceptions.
Therefore, if in the context of providing a quote, a
licensee does not intend to disclose the consumer’s
nonpublic personal financial information, no initial notice
would be required. Section 146a.16(b)(iv) is not inconsis-
tent with this scenario. Section 146a.16(b)(iv) merely
provides an example of when an initial notice could be
reasonably expected to be received by a consumer receiv-
ing a quote if the licensee is required to provide the
notice. Section 146a.16(b)(iv) does not in any way impose
an additional requirement that all consumers receiving a
quote be provided an initial notice.

Section 146a.21. Limitation on disclosure of nonpublic
personal financial information to nonaffiliated third
parties.

The AAIl, AIA, Harleysville, IBC, IFP and PBA all
believed that the double opt requirement in this provision
extended beyond the scope of the GLBA and conflicts with
the NAIC Model. IRRC also questioned the requirement
for a second opt out notice. IRRC believed that the
regulations should be consistent with the statute and
recommended the deletion of the double opt out require-
ment.

As explained in greater detail previously, the Depart-
ment now interprets Act 40 as applying to a financial

institution’s lending activities while the privacy regula-
tion applies to a financial institution’s or other licensee’s
insurance transactions. Therefore, consistent with the
comments received, the Department has deleted
§ 146a.21(c)(3).

Section 146a.31. Exception to the opt out requirements for
disclosure of nonpublic personal financial information
for service providers and joint marketing.

The CBC suggested that § 146a.31 be modified to
mirror 8§ 146a.32 and 146a.33 to provide that the excep-
tion applies to both the notice and the opt out require-
ments. IRRC also believed that § 146a.31 should be
clarified because the exceptions in 8§ 146a.32 and
146a.33 do not require initial notice under § 146a.11,
while the exception in § 146a.31 maintains the require-
ment for an initial notice.

The Department has not modified § 146a.31 to be an
exception to both the notice and opt out requirements as
in 88 146a.32 and 146a.33. Rather, the Department main-
tains that it is proper for consumers to receive notice that
their nonpublic personal financial information is disclosed
to nonaffiliated third party service providers and under
joint marketing agreements, despite the fact that there is
no opportunity to opt out of these disclosures. With this
information, consumers may choose whether or not to
engage in business with that licensee. The exceptions
under 8§ 146a.32 and 146a.33 do not require an initial
notice because they are the exceptions that apply so that
the requirements of the regulation do not interfere with
the day to day transaction of the business of insurance.
The exceptions in §8 146a.32 and 146a.33 are necessary
for licensees to transact business, while the exception in
§ 146a.31 is for sharing information with nonaffiliated
third party service providers or joint marketing agree-
ments, both of which are not necessary components of the
business of insurance. Also, to be consistent with the
NAIC Model and to promote National uniformity, no
change has been made to this provision of the regula-
tions.

Harleysville believed that the exceptions to the opt out
requirements should be clarified to include claims pro-
cessing and fraud investigation service providers as
§ 146a.31 exceptions. IRRC also noted that commentators
stated that the exceptions from the opt out requirements
should include claims processing and fraud investigation
as exceptions in this section.

The Department has not specifically included claims
processing and fraud investigation in the § 146a.31 ex-
ceptions because this exception is adequately addressed
in 8§ 146a.32 and 146a.33. Sections 146a.32 and 146a.33
specifically state that the requirements for service provid-
ers and joint marketing in § 146a.31 (that is, written
agreement and initial notice) do not apply when a
disclosure is made under one of the exceptions in
88 146a.32 and 146a.33. Therefore, the exception for
fraud investigation and claims processing performed by
third parties is adequately addressed in 8§ 146a.32 and
146a.33 and is not included in § 146a.31.

Section 146a.32. Exceptions to notice and opt out require-
ments for disclosure of nonpublic personal financial
information for processing and servicing transactions.

The AIA(2) recommended adding a new paragraph to
§ 146a.32 to explicitly allow for servicing policyholder
accounts. The AIA asserted that this addition simply
clarifies the regulatory intent to preserve the ability to
service policyholder accounts.
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The IFP also expressed a concern whether the excep-
tions to the notice and opt out requirements for process-
ing and service transactions in § 146a.32 sufficiently
cover all applicable situations. The IFP(2) provided the
Department with language from South Dakota’s privacy
regulations under which an insurer’s sharing information
on a claim with its agents does not trigger privacy
requirements with respect to claimants.

In its comments, the PAMIC stated that certain trans-
actions should be authorized without delivery of privacy
notice under § 146a.32, when the transaction is “neces-
sary to effect, administer, or enforce a transaction” and
authorized by the consumer.

Finally, the NAII(2) believed that, as drafted, § 146a.32
was not sufficient and the regulation would prohibit
agents, producers and brokers to provide services to
consumers because they would be denied access to neces-
sary nonpublic personal financial information. Specifi-
cally, agents, producers and brokers are often asked to
review claims and loss runs. The NAII believes that these
services could no longer be performed by them under the
present draft, and presented the Department with an
amendment that is similar to the amendment suggested
by the IFP.

In this final-form regulation, the Department has
amended the language in § 146a.32(b)(2)(iii) and (v) as
suggested by IFP and NAIIl. This additional language
appears to be sufficient to address all of the comments
raised on this issue.

Section 146a.33. Other exceptions to notice and opt out
requirements for disclosure of nonpublic personal finan-
cial information.

Harleysville believed that exceptions should be ex-
panded under subsection (a)(7), thereof, to include claims
processing and fraud investigation service providers.

Fraud investigation and claims processing are ad-
equately addressed as exceptions to the notice and opt out
requirements in 8§ 146a.32 and 146a.33.

Section 146a.42. Nondiscrimination.

The AAI believes that the regulation’s nondiscrimina-
tion provision is not authorized by the GLBA and directly
conflicts with Title V's insurance underwriting exemption.
The AAI preferred language from the NCOIL version in
this regard.

Section 146a.42, which prohibits discrimination against
a consumer for exercising the opportunity to opt out, is
not contrary to the GLBA. First, it is important to recall
that section 507 of the GLBA authorizes state insurance
regulators to provide greater protection to insurance
consumers than those provided in the GLBA or the
Federal banking privacy regulations. Also, the underwrit-
ing exception in the GLBA only applies to exempting the
sharing of information for underwriting purposes, not for
the purposes of unfairly discriminating against consumers
who chose to exercise the rights conferred upon them by
the regulation. Therefore, the Department has retained
the regulation’s nondiscrimination provision in its final-
form rulemaking.

Section 146a.43. Violations.

The AIA recommended revising § 146a.43 as follows:
“Violations of this chapter may be deemed and defined by
the Commissioner to be an unfair method of competition
and an unfair or deceptive act or practice and may be
subject to a cease and desist order or to fines contained in
sections 9—11 of the act (40 P.S. 8§ 1171.9—1171.11).”

Suspending or revoking a license for noncompliance with
this proposed rule is a drastic measure and should not be
included.

Also, the IFP recommended deletion of this section as
unnecessary. The IFP believed that the regulation is
being promulgated under the act, so violations of it could
only be prosecuted under that act. The IFP also believes
that the Department wants to “deem and define” any
violation of these regulations as a violation of the act. The
bulk of the UIPA, however, penalizes patterns of conduct,
not single acts, as done here. In addition, the IFP
believed that while the Commissioner is given some
discretion to expand the specific conduct listed in the
UIPA, it is generally limited to conduct uncovered in an
investigation, and its penalties come only after hearings.

Finally, the IIAP/PAIFA(2) wanted language in this
section stating that producers who make a good faith
effort to ensure insurer compliance with this regulation
will be held harmless if an insurer is found to be
noncompliant by the Department.

The Department has modified § 146a.43 to state that
violations will be subject to “any applicable penalties or
remedies” as opposed to “all penalties” contained in the
UIPA. The concerns asserted by IIAP/PAIFA are ad-
dressed previously in this Preamble.

Section 146a.44. Effective date.

The CBC stated that they understand the importance
of retaining the July 1, 2001, effective date for these
regulations and that they appreciate the additional 6
months to come into compliance before enforcement.
However, given the timing of the implementation of these
regulations and the HIPAA regulation, the CBC has
recommended that enforcement of these regulations coin-
cide with the HIPAA Privacy April 14, 2003, compliance
date.

Harleysville, Highmark, IBS, IFP, PAMIC and PBA
expressed similar concerns with the compliance date of
the regulations.

The Department has maintained the July 1, 2001,
effective and compliance date in this final-form regula-
tions. The Department has maintained this effective and
compliance date to prevent the Federal preemption of
insurance privacy laws in this Commonwealth under Title
V of the GLBA. Also under the GLBA, the failure of a
state to adopt a sufficient privacy regulation will result in
the state’s inability to override the Federal insurance
consumer protection regulations that were issued by the
Federal banking agencies in final-form on December 4,
2000, under section 305 of the GLBA. See 65 Fed. Reg.
233, 75821 (to be codified at 12 CFR Parts 14, 208, 343
and 536). These regulations will become effective on
October 1, 2001, and they pertain generally to the sale of
insurance by financial institutions and specifically to
matters such as referral fees, separation of banking and
insurance sales areas and disclosures regarding the na-
ture of insurance products that are sold by banks.
Because the counterpart Federal banking privacy regula-
tions are effective on July 1, 2001, the Department is
essentially required under the GLBA to maintain a
similar effective date for its privacy regulation promul-
gated under Title V of the GLBA.

However, given that the regulations will have a retroac-
tive effective date, the Department has committed to
assisting the insurance industry in complying with the
regulation, rather than strictly enforcing the regulation at
the outset. For example, for the 6-month period following
the effective date of the final-form regulations, the De-
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partment will engage in a formal question and answer
procedure to address any concerns that are raised as a
result of implementing this rulemaking. Also, the Depart-
ment intends to utilize its market surveillance unit, as
opposed to its market conduct or enforcement unit to
assist the insurance industry with any compliance issues
that may be encountered. Finally, the Department plans
to meet with the industry to address any implementation
problems that may arise.

Affected Parties

The rulemaking applies to all persons possessing a
license issued by the Department, and all persons re-
quired to be licensed by the Department, unless specifi-
cally exempted.

Fiscal Impact
State Government

There will be no increase in cost to the Department due
to the adoption of Chapter 146a.

General Public

There will be no fiscal impact to the public due to the
adoption of Chapter 146a.

Political Subdivisions

The rulemaking will not impose additional costs on
political subdivisions.

Private Sector

The rulemaking will impose additional costs of insur-
ance companies, financial institutions and other non-
exempted licensees doing the business of insurance in
this Commonwealth. However, the adoption of this rule-
making will not be the cause of that additional cost.
Insurance entities, financial institutions and other
nonexempted licensees are required by Title V of the
GLBA to comply with several statutory privacy require-
ments found in the Federal act. Title V of GLBA also
requires various state and Federal regulators of the
financial services industries to promulgate regulations for
their respective regulated communities in order to further
explain and define those statutory privacy requirements
in the Federal act. For example, the Federal banking
regulators (the Office of the Comptroller of the Currency
(OCCQ)), the Federal Deposit Insurance Corporation, the
Office of Thrift Supervision and the Board of Governors of
the Federal Reserve System (BGFRS)) have already pro-
mulgated final-form regulations pertaining to the privacy
of nonpublic personal financial information when such
information is collected by the various Federal banking
entities within their regulatory jurisdiction. See e.g. 12
CFR 40.1 et seq. (OCC regulations) and 12 CFR. 216.1 et
seq. (BGFRS regulations). Therefore, the Federal require-
ments in the GLBA are the catalyst for the increase in
the cost to insurers, financial institutions and other
nonexempted licensees.

Paperwork

Unless specifically excluded under the § 146a.2 defini-
tion of licensee of the proposed rulemaking, the rule-
making will affect all licensees doing the business of
insurance in this Commonwealth by imposing additional
paperwork requirements pertaining to the delivery and
tracking of opt out notices.

Effectiveness/Sunset Date
The final-form rulemaking will become effective July 1,

2001, as previously provided in Department Notice
2000-08 and as stated in § 146a.44.

Contact Person

Any questions regarding this final-form rulemaking,
should be directed to Peter J. Salvatore, Regulatory
Coordinator, Special Projects Office, 1326 Strawberry
Square, Harrisburg, PA 17120, (717) 787-4429. In addi-
tion, questions may be e-mailed to psalvatore@state.pa.us
or faxed to (717) 772-1969.

Regulatory Review

Under section 5(a) of the Regulatory Review Act, (71
P.S. § 745.5(a)), on March 21, 2001, the Department
submitted a copy of this rulemaking to IRRC and to the
Chairpersons of the House Insurance Committee and the
Senate Banking and Insurance Committee. In addition to
the submitted rulemaking, the Department has provided
IRRC and the Committees with a copy of a detailed
Regulatory Analysis Form prepared by the agency in
compliance with Executive Order 1996-1, “Regulatory
Review and Promulgation.” A copy of that material is
available to the public upon request.

In preparing this final-form rulemaking, the Depart-
ment considered all comments received from IRRC, the
Committees and the public. This final-form rulemaking
was deemed approved by the House and Senate Commit-
tees on July 5, 2001. In accordance with section 5a(d) of
the Regulatory Review Act (71 P.S. § 745.5a(d)), IRRC
met on July 12, 2001, and approved the final-form
rulemaking in accordance with section 5.1(e) of the
Regulatory Review Act.

Findings
The Commissioner finds that:

(1) Public notice of intention to adopt this rulemaking
as amended by this order has been given under sections
201 and 202 of the act of July 31, 1968 (P. L. 769, No.
240) (45 P.S. 88 1201 and 1202) and the regulations
thereunder, 1 Pa. Code 88 7.1 and 7.2.

(2) The adoption of this rulemaking in the manner
provided in this order is necessary and appropriate for
the administration and enforcement of the authorizing
statutes.

Order

The Commissioner, acting under the authorizing stat-
utes, orders that:

(1) The regulations of the Department, 31 Pa. Code, are
amended by adding 88 146a.1, 146a.2, 146a.11—146a.16,
146a.21—146a.23, 146a.31—146a.33 and 146a.41—
146a.44 and Appendix A, to read as set forth in Annex A.

(2) The Commissioner shall submit this order and
Annex A to the Office of General Counsel and Office of
Attorney General for approval as to form and legality as
required by law.

(3) The Commissioner shall certify this order and
Annex A and deposit them with the Legislative Reference
Bureau as required by law.

(4) The regulations adopted by this order shall take
effect July 1, 2001
M. DIANE KOKEN,
Insurance Commissioner

(Editor's Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
order, see 31 Pa.B. 4136 (July 28, 2001).)

Fiscal Note: Fiscal Note 11-206 remains valid for the
final adoption of the subject regulations.
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Annex A
TITLE 31. INSURANCE
PART VIII. MISCELLANEOUS PROVISIONS

CHAPTER 146a. PRIVACY OF CONSUMER
FINANCIAL INFORMATION

Subch.

A. GENERAL PROVISIONS

B. PRIVACY AND OPT OUT NOTICES FOR FINANCIAL INFOR-
MATION

C. LIMITS ON DISCLOSURES OF FINANCIAL INFORMATION

D. EXCEPTIONS TO LIMITS ON DISCLOSURES OF NONPUBLIC
PERSONAL FINANCIAL INFORMATION

E. ADDITIONAL PROVISIONS

Subchapter A. GENERAL PROVISIONS

Sec.
146a.1.  Purpose.
146a.2. Definitions.

§ 146a.1l. Purpose.

(@) Purpose. This chapter governs the treatment of
nonpublic personal financial information about individu-
als by various licensees of the Department. This chapter:

(1) Requires a licensee to provide notice to individuals
about its privacy policies and practices.

(2) Describes the conditions under which a licensee
may disclose nonpublic personal financial information
about individuals to affiliates and nonaffiliated third
parties.

(3) Provides methods for individuals to prevent a licen-
see from disclosing that information.

(b) Scope. This chapter applies to nonpublic personal
financial information about individuals who obtain or are
claimants or beneficiaries of products or services primar-
ily for personal, family or household purposes from
licensees. Unless otherwise specified, this chapter gener-
ally does not apply to information about companies or
about individuals who obtain products or services for
business, commercial or agricultural purposes.

(c) Compliance. A licensee domiciled in this Common-
wealth that is in compliance with this chapter in a state
that has not enacted laws or regulations that meet the
requirements of Title V of the act of November 12, 1999
(Pub. L. No. 106-102, 113 Stat. 1338) known as the
Gramme-Leach-Bliley Act (Financial Services Moderniza-
tion Act of 1999) (15 U.S.C.A. 88 6801—6827) may none-
theless be deemed to be in compliance with Title V of the
Gramme-Leach-Bliley Act in the other state.

(d) Examples. The examples provided in this chapter
are for illustrative purposes only and do not otherwise
limit or restrict the scope of this chapter.

§ 146a.2. Definitions.

The following words and terms, when used in this
chapter, have the following meanings, unless the context
requires otherwise:

Act—The Insurance Department Act of 1921 (40 P. S.
88 1—321)

Affiliate—A company that controls, is controlled by or is
under common control with another company.

Clear and conspicuous—That a notice is reasonably
understandable and designed to call attention to the
nature and significance of the information in the notice.
Examples include:

(i) Reasonably understandable. A licensee makes its
notice reasonably understandable if it does all of the
following:

(A) Presents the information in the notice in clear,
concise sentences, paragraphs and sections.

(B) Uses short explanatory sentences or bullet lists
whenever possible.

(C) Uses definite, concrete, everyday words and active
voice whenever possible.

(D) Avoids multiple negatives.

(E) Avoids legal and highly technical business terminol-
ogy whenever possible.

(F) Avoids explanations that are imprecise and readily
subject to different interpretations.

(i) Designed to call attention. A licensee designs its
notice to call attention to the nature and significance of
the information in it if the licensee does all of the
following:

(A) Uses a plain-language heading to call attention to
the notice.

(B) Uses a typeface and type size that are easy to read.
(C) Provides wide margins and ample line spacing.
(D) Uses boldface or italics for key words.

(E) In a form that combines the licensee’s notice with
other information, uses distinctive type size, style and
graphic devices, such as shading or sidebars.

(iii) Notices on websites. If a licensee provides a notice
on a webpage, the licensee designs its notice to call
attention to the nature and significance of the informa-
tion in it if the licensee uses text or visual cues to
encourage scrolling down the page if necessary to view
the entire notice and ensure that other elements on the
website (such as text, graphics, hyperlinks or sound) do
not distract attention from the notice, and the licensee
either:

(A) Places the notice on a screen that consumers
frequently access, such as a page on which transactions
are conducted.

(B) Places a link on a screen that consumers frequently
access, such as a page on which transactions are con-
ducted, that connects directly to the notice and is labeled
appropriately to convey the importance, nature and rel-
evance of the notice.

Collect—To obtain information that the licensee orga-
nizes or can retrieve by the name of an individual or by
identifying number, symbol or other identifying particular
assigned to the individual, irrespective of the source of
the underlying information.

Commissioner—The Insurance Commissioner of the
Commonwealth.

Company—A corporation, limited liability company,
business trust, general or limited partnership, associa-
tion, sole proprietorship or similar organization.

Consumer—An individual who seeks to obtain, obtains
or has obtained an insurance product or service from a
licensee that is to be used primarily for personal, family
or household purposes, and about whom the licensee has
nonpublic personal financial information, or that indi-
vidual's legal representative. Examples include:

(i) An individual who provides nonpublic personal fi-
nancial information to a licensee in connection with
obtaining or seeking to obtain financial, investment or
economic advisory services relating to an insurance prod-
uct or service is a consumer regardless of whether the
licensee establishes an ongoing advisory relationship.
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(if) An applicant for insurance prior to the inception of
insurance coverage is a licensee’s consumer.

(iti) An individual who is a consumer of another finan-
cial institution is not a licensee’s consumer solely because
the licensee is acting as agent for, or provides processing
or other services to, that financial institution.

(iv) An individual about whom a licensee discloses
nonpublic personal financial information to a nonaffili-
ated third party other than as permitted under
Subchapter D (relating to exceptions to limits on disclo-
sures of nonpublic personal financial information) and the
individual is one of the following:

(A) A beneficiary of a life insurance policy underwritten
by the licensee.

(B) A claimant under an insurance policy issued by the
licensee.

(C) An insured or an annuitant under an insurance
policy or an annuity, respectively, issued by the licensee.

(D) A mortgagor of a mortgage covered under a mort-
gage insurance policy.

(v) Provided that the licensee provides the initial,
annual and revised notices under 8§ 146a.11, 146a.12
and 146a.15 (relating to initial privacy notice to consum-
ers required; annual privacy notice to customers required;
and revised privacy notices) to the plan sponsor, group or
blanket insurance policyholder, group annuity
contractholder, or workers’ compensation policyholder,
and further provided that the licensee does not disclose to
a nonaffiliated third party nonpublic personal financial
information about such an individual other than as
permitted under Subchapter D, an individual is not the
consumer of the licensee solely because the individual is
one of the following:

(A) A participant or a beneficiary of an employee
benefit plan that the licensee administers or sponsors or
for which the licensee acts as a trustee, insurer or
fiduciary.

(B) Covered under a group or blanket insurance policy
or group annuity contract issued by the licensee.

(C) Aclaimant in a workers’ compensation plan.

(vi) The individuals described in subparagraph (v) are
consumers of a licensee if the licensee does not meet all
the conditions of subparagraph (v).

(vii) In no event shall the individuals, solely by virtue
of the status described in subparagraph (v), be deemed to
be customers for purposes of this chapter.

(viii) An individual is not a licensee’s consumer solely
because the individual is a beneficiary of a trust for
which the licensee is a trustee.

(ix) An individual is not a licensee’'s consumer solely
because the individual has designated the licensee as
trustee for a trust.

Consumer reporting agency—The term has the same
meaning as in section 603(f) of the Federal Fair Credit
Reporting Act (15 U.S.C.A. § 1681a(f)).

Control—The term includes any of the following:

(i) Ownership, control or power to vote 25% or more of
the outstanding shares of any class of voting security of
the company, directly or indirectly, or acting through one
or more other persons.

(ii) Control in any manner over the election of a
majority of the directors, trustees or general partners (or
individuals exercising similar functions) of the company.

(iii) The power to exercise, directly or indirectly, a
controlling influence over the management or policies of
the company, as determined by the Commissioner.

Customer—A consumer who has a customer relation-
ship with a licensee.

Customer relationship—A continuing relationship be-
tween a consumer and a licensee under which the
licensee provides one or more insurance products or
services to the consumer that are to be used primarily for
personal, family or household purposes. Examples are as
follows:

(i) A consumer has a continuing relationship with a
licensee if either:

(A) The consumer is a current policyholder of an
insurance product issued by or through the licensee.

(B) The consumer obtains financial, investment or eco-
nomic advisory services relating to an insurance product
or service from the licensee for a fee.

(if) A consumer does not have a continuing relationship
with a licensee if one of the following applies:

(A) The consumer applies for insurance but does not
purchase the insurance.

(B) The licensee sells the consumer airline travel insur-
ance in an isolated transaction.

(C) The individual is no longer a current policyholder
of an insurance product or no longer obtains insurance
services with or through the licensee.

(D) The consumer is a beneficiary or claimant under a
policy and has submitted a claim under a policy choosing
a settlement option involving an ongoing relationship
with the licensee.

(E) The consumer is a beneficiary or a claimant under
a policy and has submitted a claim under that policy
choosing a lump sum settlement option.

(F) The customer’s policy is lapsed, expired or other-
wise inactive or dormant under the licensee's business
practices, and the licensee has not communicated with
the customer about the relationship for a period of
12-consecutive months, other than annual privacy notices,
material required by law or regulation, communication at
the direction of a state or Federal authority, or promo-
tional materials.

(G) The individual is an insured or an annuitant under
an insurance policy or annuity, respectively, but is not the
policyholder or owner of the insurance policy or annuity.

(H) The individual's last known address according to
the licensee’s records is deemed invalid. For the purposes
of this section, an address of record is deemed invalid if
mail sent to that address by the licensee has been
returned by the postal authorities as undeliverable and if
subsequent attempts by the licensee to obtain a current
valid address for the individual have been unsuccessful.

Department—The Insurance Department of the Com-
monwealth.

Financial institution—An institution the business of
which is engaging in activities that are financial in
nature or incidental to the financial activities as de-
scribed in section 4(k) of the Bank Holding Company Act
of 1956 (12 U.S.C.A. § 1843(k)). The term does not
include the following:
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(i) A person or entity with respect to any financial
activity that is subject to the jurisdiction of the Commod-
ity Futures Trading Commission under the Commodity
Exchange Act (7 U.S.C.A. 8§ 1—25).

(if) The Federal Agricultural Mortgage Corporation or
any entity charged and operating under the Farm Credit
Act of 1971 (12 U.S.C.A. 88 2001—2279cc).

(iti) Institutions chartered by Congress specifically to
engage in securitizations, secondary market sales (includ-
ing sales of servicing rights) or similar transactions
related to a transaction of a consumer, as long as the
institutions do not sell or transfer nonpublic personal
financial information to a nonaffiliated third party.

Financial product or service—A product or service that
a financial holding company could offer by engaging in an
activity that is financial in nature or incidental to the
financial activity under section 4(k) of the Bank Holding
Company Act of 1956 (12 U.S.C.A. 8§ 1843(k)). Financial
service includes a financial institution's evaluation or
brokerage of information that the financial institution
collects in connection with a request or an application
from a consumer for a financial product or service.

Health care—The term includes the following:

(i) Preventative, diagnostic, therapeutic, rehabilitative,
maintenance or palliative care, services, procedures, tests
or counseling that either:

(A) Relates to the physical, mental or behavioral condi-
tion of an individual.

(B) Affects the structure or function of the human body
or any part of the human body, including the banking of
blood, sperm, organs or any other tissue.

(i) Prescribing, dispensing or furnishing to an indi-
vidual drugs or biologicals, or medical devices or health
care equipment and supplies.

Health care provider—A physician or other health care
practitioner licensed, accredited or certified to perform
specified health services consistent with State law, or a
health care facility.

Health information—Any information or data except
age or gender, whether oral or recorded in any form or
medium, created by or derived from a health care pro-
vider or the consumer or customer that relates to one or
more of the following:

(i) The past, present or future physical, mental or
behavioral health or condition of an individual.

(if) The provision of health care to an individual.

(iti) Payment for the provision of health care to an
individual.

Insurance product or service—A product or service that
is offered by a licensee under the insurance laws of the
Commonwealth. Insurance service includes a licensee’s
evaluation, brokerage or distribution of information that
the licensee collects in connection with a request or an
application from a consumer for an insurance product or
service.

Licensee—

(i) A licensed insurer, as defined in section 201-A of the
act (40 P.S. 8 65.1-A), a producer and other persons or
entities licensed or required to be licensed, or authorized
or required to be authorized, or registered or required to
be registered under the act or The Insurance Company
Law of 1921 (40 P.S. 8§ 341—999), including health

maintenance organizations holding a certificate of author-
ity under section 201 of the Health Care Facilities Act (35
P. S. 8§ 448.201).

(i) The term does not include:

(A) Bail bondsmen as defined in 42 Pa.C.S. § 5741
(relating to definitions).

(B) Motor vehicle physical damage appraisers as de-
fined in section 2 of the Motor Vehicle Physical Damage
Appraiser Act (63 P.S. § 852) and § 62.1 (relating to
definitions).

(C) Public adjusters as defined in section 1 of the act of
December 20, 1983 (P. L. 260, No. 72) (63 P.S. § 1601)
and § 115.1 (relating to definitions).

(D) An entity providing continuing care as defined in
section 3 and licensed under section 4 of the Continuing-
Care Provider Registration and Disclosure Act (40 P.S.
88 3203 and 3204).

(iii) Subject to subparagraph (iv), the term does not
include governmental health insurance programs such as
the following:

(A) The Children’'s Health Insurance Program as pro-
vided for in the Children’'s Health Care Act (40 P.S.
8§ 991.2301—991.2361).

(B) The Medicaid Program as provided for in 62 P.S.
88 441.1—449.

(C) The Medicare+Choice Program as provided for in
the Balanced Budget Act of 1997, sections 1851—1859,
Medicare Part C under Title XVIII of the Social Security
Act.

(iv) The term includes a licensee that enrolls, insures
or otherwise provides insurance related services to par-
ticipants that procure health insurance through a govern-
mental health insurance program exempted under sub-
paragraph (iii).

(v) A licensee is not subject to the notice and opt out
requirements for nonpublic personal financial information
in Subchapters A—D if the licensee is an employee, agent
or other representative of another licensee (“the princi-
pal”) and both of the following apply:

(A) The principal otherwise complies with, and pro-
vides the notices required by, this chapter.

(B) The licensee does not disclose nonpublic personal
financial information to any person other than the princi-
pal or its affiliates in a manner permitted by this chapter.

(vi) Subject to subparagraph (vii), the term “licensee
shall also include a nonadmitted insurer that accepts
business placed through a surplus lines licensee (as
defined in 40 P.S. 8§ 991.1602 (relating to definition of
surplus lines licensee)) in this Commonwealth, but only
in regard to the surplus lines placements placed under
Article XVI of The Insurance Company Law (40 P.S.
88 991.1601—991.1625).

(vii) A surplus lines licensee or surplus lines insurer
shall be deemed to be in compliance with the notice and
opt out requirements for nonpublic personal financial
information in Subchapters A—D provided both of the
following apply:

(A) The surplus lines licensee or insurer does not
disclose nonpublic personal financial information of a
consumer or a customer to nonaffiliated third parties for
any purpose, including joint servicing or marketing under
§ 146a.31 (relating to exception to opt out requirements
for disclosure of nonpublic personal financial information
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for service providers and joint marketing), except as
permitted by § 146a.32 or § 146a.33 (relating to excep-
tions to notice and opt out requirements for disclosure of
nonpublic personal financial information for processing
and servicing transactions; and other exceptions to notice
and opt out requirements for disclosure of nonpublic
personal financial information).

(B) The broker or insurer delivers a notice to the
consumer at the time a customer relationship is estab-
lished on which the following is printed in 16-point type:

Privacy Notice

“Neither the U.S. brokers that have handled this
insurance nor the insurers that have underwritten this
insurance will disclose nonpublic personal financial infor-
mation concerning the buyer to nonaffiliated third parties
except as permitted by law.”

Nonaffiliated third party—
(i) Any person except either:
(A) A licensee’s affiliate.

(B) A person employed jointly by a licensee and any
company that is not the licensee’s affiliate (but nonaffili-
ated third party includes the other company that jointly
employs the person).

(i) Nonaffiliated third party includes any company
that is an affiliate solely by virtue of the direct or indirect
ownership or control of the company by the licensee or its
affiliate in conducting merchant banking or investment
banking activities of the type described in section
4(k)(4)(H) or insurance company investment activities of
the type described in section 4(k)(4)(1) of the Federal
Bank Holding Company Act (12 U.S.C.A. 8§ 1843(Kk)(4)(H)
and (I)).

Nonpublic personal financial information—
(i) The term means the following:
(A) Personally identifiable financial information.

(B) Any list, description or other grouping of consumers
(and publicly available information pertaining to them)
that is derived using any personally identifiable financial
information that is not publicly available.

(if) The term does not include any of the following:

(A) Publicly available information, except as included
on a list described in subparagraph (i)(B).

(B) Any list, description or other grouping of consumers
(and publicly available information pertaining to them)
that is derived without using any personally identifiable
financial information that is not publicly available.

(C) Health information.
(iti) Examples of lists are as follows:

(A) Nonpublic personal financial information includes
any list of individuals’ names and street addresses that is
derived in whole or in part using personally identifiable
financial information that is not publicly available, such
as account numbers.

(B) Nonpublic personal financial information does not
include any list of individuals’ names and addresses that
contains only publicly available information, is not de-
rived in whole or in part using personally identifiable
financial information that is not publicly available, and is
not disclosed in a manner that indicates that any of the
individuals on the list is a consumer of a financial
institution.

Personally identifiable financial information—
(i) The term means any of the following:

(A) Information that a consumer provides to a licensee
to obtain an insurance product or service from the
licensee.

(B) Information about a consumer resulting from a
transaction involving an insurance product or service
between a licensee and a consumer.

(C) Information that the licensee otherwise obtains
about a consumer in connection with providing an insur-
ance product or service to that consumer.

(ii) Examples are as follows:

(A) Information included. Personally identifiable finan-
cial information includes:

(1) Information a consumer provides to a licensee on an
application to obtain an insurance product or service.

(1) Account balance information and payment history.

(111) The fact that an individual is or has been one of
the licensee’s customers or has obtained an insurance
product or service from the licensee.

(1IV) Information about the licensee’'s consumer if it is
disclosed in a manner that indicates that the individual is
or has been the licensee’s consumer.

(V) Information that a consumer provides to a licensee
or that the licensee or its agent otherwise obtains in
connection with collecting on a loan or servicing a loan.

(V1) Information the licensee collects through an
Internet cookie (an information-collecting device from a
web server).

(V1) Information from a consumer report.

(B) Information not included. Personally identifiable
financial information does not include:

(1) A list of names and addresses of customers of an
entity that is not a financial institution.

(1) Information that does not identify a consumer, such
as aggregate information or blind data that does not
contain personal identifiers such as account numbers,
names or addresses.

(111) Health information.

Publicly available information—Information that a li-
censee has a reasonable basis to believe is lawfully made
available to the public from one or more of the following:

(i) Federal, State or local government records.
(i) Widely distributed media.

(iii) Disclosures to the public that are required to be
made by Federal, State or local law.

Reasonable basis—

(i) A licensee has a reasonable basis to believe that
information is lawfully made available to the public if the
licensee has taken steps to determine the following:

(A) That the information is of the type that is available
to the public.

(B) Whether an individual can direct that the informa-
tion not be made available to the public and, if so, that
the licensee’s consumer has not done so.

(if) The term includes the following conditions:

(A) A licensee has a reasonable basis to believe that
mortgage information is lawfully made available to the
public if the licensee has determined that the information
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is of the type included on the public record in the
jurisdiction where the mortgage would be recorded.

(B) A licensee has a reasonable basis to believe that an
individual's telephone number is lawfully made available
to the public if the licensee has located the telephone
number in the telephone book or the consumer has
informed the licensee that the telephone number is not
unlisted.

(iii) Examples are as follows:

(A) Government records. Publicly available information
in government records includes information in govern-
ment real estate records and security interest filings.

(B) Widely distributed media. Publicly available infor-
mation from widely distributed media includes informa-
tion from a telephone book, a television or radio program,
a newspaper or a website that is available to the public
on an unrestricted basis. A website is not restricted
merely because an Internet service provider or a site
operator requires a fee or a password, so long as access is
available to the public.

Subchapter B. PRIVACY AND OPT OUT NOTICES
FOR FINANCIAL INFORMATION

Sec.

146a.11. Initial privacy notice to consumers required.

146a.12. Annual privacy notice to customers required.

146a.13. Information to be included in privacy notices.

146a.14. Form of opt out notice to consumers and opt out methods.
146a.15. Revised privacy notices.

146a.16. Delivery.

§ 146a.11. Initial privacy notice to consumers re-
quired.

(a) Initial notice requirement. A licensee shall provide a
clear and conspicuous notice that accurately reflects its
privacy policies and practices to:

(1) Customer. An individual who becomes the licensee’s
customer, not later than when the licensee establishes a
customer relationship, except as provided in subsection
(e).

(2) Consumer. A consumer, before the licensee discloses
nonpublic personal financial information about the con-
sumer to any nonaffiliated third party, if the licensee
makes a disclosure other than as authorized by
88 146a.32 and 146a.33 (relating to exceptions to notice
and opt out requirements for disclosure of nonpublic
personal financial information for processing and servic-
ing transactions; and other exceptions to notice and opt
out requirements for disclosure of nonpublic personal
financial information).

(b) When initial notice to a consumer is not required. A
licensee is not required to provide an initial notice to a
consumer under subsection (a)(2) if either:

(1) The licensee does not disclose any nonpublic per-
sonal financial information about the consumer to any
nonaffiliated third party, other than as authorized by
88§ 146a.32 and 146a.33, and the licensee does not have a
customer relationship with the consumer.

(2) A notice has been provided by an affiliated licensee,
as long as the notice clearly identifies all licensees to
whom the notice applies and is accurate with respect to
the licensee and the other institutions.

(c) When the licensee establishes a customer relation-
ship.

(1) General rule. A licensee establishes a customer
relationship at the time the licensee and the consumer
enter into a continuing relationship.

(2) Examples of establishing customer relationship. A
licensee establishes a customer relationship when the
consumer either:

(i) Becomes a policyholder of a licensee that is an
insurer when the insurer delivers an insurance policy or
contract to the consumer, or in the case of a licensee that
is an insurance producer or insurance broker, obtains
insurance through that licensee.

(ii) Agrees to obtain financial, economic or investment
advisory services relating to insurance products or ser-
vices for a fee from the licensee.

(d) Existing customers. When an existing customer
obtains a new insurance product or service from a
licensee that is to be used primarily for personal, family
or household purposes, the licensee satisfies the initial
notice requirements of subsection (a) in either of the
following ways:

(1) The licensee may provide a revised policy notice,
under § 146a.15 (relating to revised privacy notices), that
covers the customer’'s new insurance product or service.

(2) If the initial, revised or annual notice that the
licensee most recently provided to that customer was
accurate with respect to the new insurance product or
service, the licensee does not need to provide a new
privacy notice under subsection (a).

(e) Exceptions to allow subsequent delivery of notice.

(1) A licensee may provide the initial notice required by
subsection (a)(1) within a reasonable time after the
licensee establishes a customer relationship if either of
the following conditions is met:

(i) Establishing the customer relationship is not at the
customer’s election.

(i) Providing notice not later than when the licensee
establishes a customer relationship would substantially
delay the customer’s transaction and the customer agrees
to receive the notice at a later time.

(2) Examples of exceptions are as follows:

(i) Not at customer’s election. Establishing a customer
relationship is not at the customer’s election if a licensee
acquires or is assigned a customer’s policy from another
financial institution or residual market mechanism and
the customer does not have a choice about the licensee’s
acquisition or assignment.

(i) Substantial delay of customer’s transaction. Provid-
ing notice not later than when a licensee establishes a
customer relationship would substantially delay the cus-
tomer’s transaction when the licensee and the individual
agree over the telephone to enter into a customer rela-
tionship involving prompt delivery of the insurance prod-
uct or service.

(iii) No substantial delay of customer’s transaction.
Providing notice not later than when a licensee estab-
lishes a customer relationship would not substantially
delay the customer’s transaction when the relationship is
initiated in person at the licensee’s office or through other
means by which the customer may view the notice, such
as on a website.

(f) Delivery. When a licensee is required to deliver an
initial privacy notice by this section, the licensee shall
deliver it according to § 146a.16 (relating to delivery). If
the licensee uses a short-form initial notice for non-
customers according to § 146a.13(d), the licensee may
deliver its privacy notice according to § 146a.13(d)(3).
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§ 146a.12. Annual privacy notice to customers re-
quired.

(a) Notice.

(1) General rule. A licensee shall provide a clear and
conspicuous notice to customers that accurately reflects
its privacy policies and practices not less than annually
during the continuation of the customer relationship.
Annually means at least once in any period of 12
consecutive months during which that relationship exists.
A licensee may define the 12-consecutive-month period,
but the licensee shall apply it to the customer on a
consistent basis.

(2) Example. A licensee provides a notice annually if it
defines the 12-consecutive-month period as a calendar
year and provides the annual notice to the customer once
in each calendar year following the calendar year in
which the licensee provided the initial notice. For ex-
ample, if a customer opens an account on any day of year
1, the licensee shall provide an annual notice to that
customer by December 31 of year 2.

(b) Termination.

(1) Termination of customer relationship. A licensee is
not required to provide an annual notice to a former
customer. A former customer is an individual with whom
a licensee no longer has a continuing relationship.

(2) Examples.

(i) A licensee no longer has a continuing relationship
with an individual if the individual no longer is a current
policyholder of an insurance product or no longer obtains
insurance services with or through the licensee.

(i) A licensee no longer has a continuing relationship
with an individual if the individual's policy is lapsed,
expired or otherwise inactive or dormant under the
licensee’'s business practices, and the licensee has not
communicated with the customer about the relationship
for a period of 12-consecutive months, other than to
provide annual privacy notices, material required by law
or regulation, or promotional materials.

(iii) For the purposes of this section, a licensee no
longer has a continuing relationship with an individual if
the individual's last known address according to the
licensee’s records is deemed invalid. An address of record
is deemed invalid if mail sent to that address by the
licensee has been returned by the postal authorities as
undeliverable and if subsequent attempts by the licensee
to obtain a current valid address for the individual have
been unsuccessful.

(iv) A licensee no longer has a continuing relationship
with a customer in the case of providing real estate
settlement services, at the time the customer completes
execution of all documents related to the real estate
closing, payment for those services has been received, or
the licensee has completed all of its responsibilities with
respect to the settlement, including filing documents on
the public record, whichever is later.

(c) Delivery. When a licensee is required by this section
to deliver an annual privacy notice, the licensee shall
deliver it according to § 146a.16 (relating to delivery).

§ 146a.13. Information to be included in privacy
notices.

(a) General rule. The initial, annual and revised pri-
vacy notices that a licensee provides under 8§ 146a.11,
146a.12 and 146a.15 (relating to initial privacy notice to
consumers required; annual privacy notice to customers
required; and revised privacy notices) shall include all of

the following items of information, in addition to other
information the licensee wishes to provide, that applies to
the licensee and to the consumers to whom the licensee
sends its privacy notice:

(1) The categories of nonpublic personal financial infor-
mation that the licensee collects.

(2) The categories of nonpublic personal financial infor-
mation that the licensee discloses.

(3) The categories of affiliates and nonaffiliated third
parties to whom the licensee discloses nonpublic personal
financial information, other than those parties to whom
the licensee discloses information under §§ 146a.32 and
146a.33 (relating to exceptions to notice and opt out
requirements for disclosure of nonpublic personal finan-
cial information for processing and servicing transactions;
and other exceptions to notice and opt out requirements
for disclosure of nonpublic personal financial informa-
tion).

(4) The categories of nonpublic personal financial infor-
mation about the licensee’s former customers that the
licensee discloses and the categories of affiliates and
nonaffiliated third parties to whom the licensee discloses
nonpublic personal financial information about the licens-
ee’s former customers, other than those parties to whom
the licensee discloses information under 8§ 146a.32 and
146a.33.

(5) If a licensee discloses nonpublic personal financial
information to a nonaffiliated third party under
§ 146a.31 (relating to exception to opt out requirements
for disclosure of nonpublic personal financial information
for service providers and joint marketing) (and no other
exception in 88 146a.32 and 146a.33 applies to that
disclosure), a separate description of the categories of
information the licensee discloses and the categories of
nonaffiliated third parties with whom the licensee has
contracted.

(6) An explanation of the consumer’s right under
§ 146a.21(a) (relating to limitation on disclosure of
nonpublic personal financial information to nonaffiliated
third parties) to opt out of the disclosure of nonpublic
personal financial information to any nonaffiliated third
parties, including the methods by which the consumer
may exercise that right at that time.

(7) Any disclosures that the licensee makes under
section 603(d)(2)(A)(iii) of the Federal Fair Credit Report-
ing Act (15 U.S.C.A. § 1681a(d)(2)(A)(iii)).

(8) The licensee’s policies and practices with respect to
protecting the confidentiality and security of nonpublic
personal financial information.

(9) Any disclosure that the licensee makes under sub-
section (b).

(b) Description of parties subject to exceptions. If a
licensee discloses nonpublic personal financial informa-
tion as authorized under 8§ 146a.32 and 146a.33, the
licensee is not required to list those exceptions in the
initial or annual privacy notices required by 8§ 146a.11
and 146a.12. When describing the categories of parties to
whom disclosure is made, the licensee is required to state
only that it makes disclosures to other affiliated or
nonaffiliated third parties, as applicable, as permitted by
law.

(c) Examples.

(1) Categories of nonpublic personal financial informa-
tion that the licensee collects. A licensee satisfies the
requirement to categorize the nonpublic personal finan-
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cial information it collects if the licensee categorizes it
according to the source of the information, as applicable:

(i) Information from the consumer.

(i) Information about the consumer’s transactions with
the licensee or its affiliates.

(iii) Information about the consumer’s transactions
with nonaffiliated third parties.

(iv) Information from a consumer reporting agency.

(2) Categories of nonpublic personal financial informa-
tion a licensee discloses.

(i) A licensee satisfies the requirement to categorize
nonpublic personal financial information it discloses if the
licensee categorizes the information according to source,
as described in subsection (c)(1), as applicable, and pro-
vides examples to illustrate the types of information in
each category. These examples include:

(A) Information from the consumer, including applica-
tion information, such as assets and income and identify-
ing information, such as name, address and Social Secu-
rity number.

(B) Transaction information, such as information about
balances, payment history and parties to the transaction.

(C) Information from consumer reports, such as a
consumer’s creditworthiness and credit history.

(i) A licensee does not adequately categorize the infor-
mation that it discloses if the licensee uses only general
terms, such as transaction information about the con-
sumer.

(iti) If a licensee reserves the right to disclose all of the
nonpublic personal financial information about consumers
that it collects, the licensee may simply state that fact
without describing the categories or examples of
nonpublic personal financial information that the licensee
discloses.

(3) Categories of affiliates and nonaffiliated third par-
ties to whom the licensee discloses.

(i) A licensee satisfies the requirement to categorize the
affiliates and nonaffiliated third parties to which the
licensee discloses nonpublic personal financial informa-
tion about consumers if the licensee identifies the types of
businesses in which they engage.

(if) Types of businesses may be described by general
terms only if the licensee uses illustrative examples of
significant lines of business. For example, a licensee may
use the term financial products or services if it includes
appropriate examples of significant lines of businesses,
such as life insurer, automobile insurer, consumer bank-
ing or securities brokerage.

(iti) A licensee also may categorize the affiliates and
nonaffiliated third parties to which it discloses nonpublic
personal financial information about consumers using
more detailed categories.

(4) Disclosures under exception for service providers
and joint marketers. If a licensee discloses nonpublic
personal financial information under the exception in
§ 146a.31 to a nonaffiliated third party to market prod-
ucts or services that it offers alone or jointly with another
financial institution, the licensee satisfies the disclosure
requirement of subsection (a)(5) if it does all of the
following:

(i) Lists the categories of nonpublic personal financial
information it discloses, using the same categories and

examples the licensee used to meet the requirements of
subsection (a)(2), as applicable.

(i) States whether the nonaffiliated third party is
either:

(A) A service provider that performs marketing services
on the licensee’s behalf or on behalf of the licensee and
another financial institution.

(B) A financial institution with whom the licensee has
a joint marketing agreement.

(5) Simplified notices. If a licensee does not disclose,
and does not wish to reserve the right to disclose,
nonpublic personal financial information about customers
or former customers to affiliates or nonaffiliated third
parties except as authorized under 8§ 146a.32 and
146a.33, the licensee may simply state that fact, in
addition to the information it shall provide under subsec-
tion (a)(1), (8) and (9), and subsection (b).

(6) Confidentiality and security. A licensee describes its
policies and practices with respect to protecting the
confidentiality and security of nonpublic personal finan-
cial information if it does both of the following:

(i) Describes in general terms who is authorized to
have access to the information.

(i) States whether the licensee has security practices
and procedures in place to ensure the confidentiality of
the information in accordance with the licensee’s policy.
The licensee is not required to describe technical informa-
tion about the safeguards it uses.

(d) Short-form initial notice with opt out notice for
noncustomers.

(1) A licensee may satisfy the initial notice require-
ments in § 146a.11(a)(2) and § 146a.14(c) (relating to
form of opt out notice to consumers and opt out methods)
for a consumer who is not a customer by providing a
short-form initial notice at the same time as the licensee
delivers an opt out notice as required in § 146a.14.

(2) A short-form initial notice shall do all of the
following:

(i) Be clear and conspicuous.

(if) State that the licensee’s privacy notice is available
upon request.

(iii) Explain a reasonable means by which the con-
sumer may obtain that notice.

(3) The licensee shall deliver its short-form initial
notice according to § 146a.16 (relating to delivery). The
licensee is not required to deliver its privacy notice with
its short-form initial notice. The licensee instead may
simply provide the consumer a reasonable means to
obtain its privacy notice. If a consumer who receives the
licensee’s short-form notice requests the licensee’s privacy
notice, the licensee shall deliver its privacy notice accord-
ing to § 146a.16.

(4) Examples of obtaining privacy notice are included
in this paragraph. The licensee provides a reasonable
means by which a consumer may obtain a copy of its
privacy notice if the licensee does either of the following:

(i) Provides a toll-free telephone number that the con-
sumer may call to request the notice.

(ii) For a consumer who conducts business in person at
the licensee’s office, maintains copies of the notice on
hand that the licensee provides to the consumer immedi-
ately upon request.
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(e) Future disclosures. The licensee’s notice may in-
clude categories of:

(1) Nonpublic personal financial information that the
licensee reserves the right to disclose in the future, but
does not currently disclose.

(2) Affiliates or nonaffiliated third parties to whom the
licensee reserves the right in the future to disclose, but to
whom the licensee does not currently disclose, nonpublic
personal financial information.

(f) Sample clauses. Sample clauses illustrating some of
the notice content required by this section are included in
Appendix A (relating to sample clauses).

§ 146a.14. Form of opt out notice to consumers and
opt out methods.

(a) Opt out notice.

(1) Form of opt out notice. If a licensee is required to
provide an opt out notice under § 146a.21(a) (relating to
limitation on disclosure of nonpublic personal financial
information to nonaffiliated third parties), it shall provide
a clear and conspicuous notice to each of its consumers
that accurately explains the right to opt out under that
section. The notice shall state all of the following:

(i) That the licensee discloses or reserves the right to
disclose nonpublic personal financial information about
its consumer to a nonaffiliated third party.

(i) That the consumer has the right to opt out of that
disclosure.

(iii) A reasonable means by which the consumer may
exercise the opt out right.

(2) Examples.

(i) Adequate opt out notice. A licensee provides ad-
equate notice that the consumer can opt out of the
disclosure of nonpublic personal financial information to a
nonaffiliated third party if the licensee does both of the
following:

(A) ldentifies all of the categories of nonpublic personal
financial information that it discloses or reserves the
right to disclose, and all of the categories of nonaffiliated
third parties to which the licensee discloses the informa-
tion, as described in § 146a.13(a)(2) and (3) (relating to
information to be included in privacy notices), and states
that the consumer can opt out of the disclosure of that
information.

(B) Identifies the insurance products or services that
the consumer obtains from the licensee, either singly or
jointly, to which the opt out direction would apply.

(if) Reasonable opt out means. A licensee provides a
reasonable means to exercise an opt out right if it does
any of the following:

(A) Designates check-off boxes in a prominent position
on the relevant forms with the opt out notice.

(B) Includes a reply form together with the opt out
notice.

(C) Provides an electronic means to opt out, such as a
form that can be sent by means of electronic mail or a
process at the licensee’s website, if the consumer agrees
to the electronic delivery of information.

(D) Provides a toll-free telephone number that consum-
ers may call to opt out.

(itli) Unreasonable opt out means. A licensee does not
provide a reasonable means of opting out if the only
means of opting out is either of the following:

(A) For the consumer to write a letter to exercise that
opt out right.

(B) As described in any notice subsequent to the initial
notice is to use a check-off box that the licensee provided
with the initial notice but did not include with the
subsequent notice.

(3) Specific opt out means. A licensee may require each
consumer to opt out through a specific means, as long as
that means is reasonable for that consumer.

(b) Same form as initial notice permitted. A licensee
may provide the opt out notice together with or on the
same written or electronic form as the initial notice the
licensee provides in accordance with § 146a.11 (relating
to initial privacy notice to consumers required).

(c) Initial notice required when opt out notice delivered
subsequent to initial notice. If a licensee provides the opt
out notice later than required for the initial notice in
accordance with § 146a.11, the licensee shall also include
a copy of the initial notice with the opt out notice in
writing or, if the consumer agrees, electronically.

(d) Joint relationships.

(1) If two or more consumers jointly obtain an insur-
ance product or service from a licensee, the licensee may
provide a single opt out notice. The licensee’s opt out
notice shall explain how the licensee will treat an opt out
direction by a joint consumer (as explained in paragraph
(5)).

(2) Any of the joint consumers may exercise the right
to opt out. The licensee may either:

(i) Treat an opt out direction by a joint consumer as
applying to all of the associated joint consumers.

(i) Permit each joint consumer to opt out separately.

(3) If a licensee permits each joint consumer to opt out
separately, the licensee shall permit one of the joint
consumers to opt out on behalf of all of the joint
consumers.

(4) A licensee may not require all joint consumers to
opt out before it implements any opt out direction.

(5) An example is as follows: If John and Mary are
both named policyholders on a homeowner’s insurance
policy issued by a licensee and the licensee sends policy
statements to John’s address, the licensee may do any of
the following, but it shall explain in its opt out notice
which opt out policy the licensee will follow:

(i) Send a single opt out notice to John’s address, but
the licensee shall accept an opt out direction from either
John or Mary.

(i) Treat an opt out direction by either John or Mary
as applying to the entire policy. If the licensee does so and
John opts out, the licensee may not require Mary to opt
out as well before implementing John’s opt out direction.

(iii) Permit John and Mary to make different opt out
directions. If the licensee does so all of the following
apply:

(A) The licensee shall permit John and Mary to opt out
for each other.

(B) If both opt out, the licensee shall permit both of
them to notify it in a single response (such as on a form
or through a telephone call).

(C) If John opts out and Mary does not, the licensee
may only disclose nonpublic personal financial informa-
tion about Mary, but not about John and not about John
and Mary jointly.
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(e) Time to comply with opt out. A licensee shall comply
with a consumer’s opt out direction as soon as reasonably
practicable after the licensee receives it.

(f) Continuing right to opt out. A consumer may exer-
cise the right to opt out at any time.

(g) Duration of consumer’s opt out direction.

(1) A consumer’s direction to opt out under this section
is effective until the consumer revokes it in writing or, if
the consumer agrees, electronically.

(2) When a customer relationship terminates, the cus-
tomer's opt out direction continues to apply to the
nonpublic personal financial information that the licensee
collected during or related to that relationship. If the
individual subsequently establishes a new customer rela-
tionship with the licensee, the opt out direction that
applied to the former relationship does not apply to the
new relationship.

(h) Delivery. When a licensee is required to deliver an
opt out notice by this section, the licensee shall deliver it
according to § 146a.16 (relating to delivery).

§ 146a.15. Revised privacy notices.

(a) General rule. Except as otherwise authorized in this
chapter, a licensee may not, directly or through an
affiliate, disclose any nonpublic personal financial infor-
mation about a consumer to a nonaffiliated third party
other than as described in the initial notice that the
licensee provided to that consumer under § 146a.11 (re-
lating to initial privacy notice to consumers required),
unless all of the following conditions are met:

(1) The licensee has provided to the consumer a clear
and conspicuous revised notice that accurately describes
its policies and practices.

(2) The licensee has provided to the consumer a new
opt out notice.

(3) The licensee has given the consumer a reasonable
opportunity, before the licensee discloses the information
to the nonaffiliated third party, to opt out of the disclo-
sure.

(4) The consumer does not opt out.
(b) Examples.

(1) Except as otherwise permitted by Subchapter D
(relating to exceptions to limits on disclosure of nonpublic
personal financial information), a licensee shall provide a
revised notice before it discloses one or more of the
following:

(i) A new category of nonpublic personal financial
information to any nonaffiliated third party.

(i) Nonpublic personal financial information to a new
category of nonaffiliated third party.

(iif) Nonpublic personal financial information about a
former customer to a nonaffiliated third party, if that
former customer has not had the opportunity to exercise
an opt outright regarding that disclosure.

(2) A revised notice is not required if the licensee
discloses nonpublic personal financial information to a
new nonaffiliated third party that the licensee adequately
described in its prior notice.

(c) Delivery. When a licensee is required to deliver a
revised privacy notice by this section, the licensee shall
deliver it according to § 146a.16 (relating to delivery).

§ 146a.16. Delivery.

(@) How to provide notices. A licensee shall provide any
notices that this chapter requires so that each consumer
can reasonably be expected to receive actual notice in
writing or, if the consumer agrees, electronically.

(b) Actual notice.

(1) Examples of reasonable expectation of actual notice.
A licensee may reasonably expect that a consumer will
receive actual notice if the licensee meets one of the
following conditions:

(i) Hand-delivers a printed copy of the notice to the
consumer.

(i) Mails a printed copy of the notice to the last known
address of the consumer separately, or in a policy, billing
or other written communication.

(iii) For a consumer who conducts transactions elec-
tronically, posts the notice on the electronic site and
requires the consumer to acknowledge receipt of the
notice as a necessary step to obtaining a particular
insurance product or service.

(iv) For an isolated transaction with a consumer, such
as the licensee providing an insurance quote or selling
the consumer travel insurance, posts the notice and
requires the consumer to acknowledge receipt of the
notice as a necessary step to obtaining the particular
insurance product or service.

(2) Examples of unreasonable expectation of actual no-
tice. A licensee may not, however, reasonably expect that
a consumer will receive actual notice of its privacy
policies and practices if it either:

(i) Only posts a sign in its office or generally publishes
advertisements of its privacy policies and practices.

(i) Sends the notice via electronic mail to a consumer
who does not obtain an insurance product or service from
the licensee electronically.

(¢) Annual notices only. A licensee may reasonably
expect that a customer will receive actual notice of the
licensee’s annual privacy notice if either:

(1) The customer uses the licensee’'s website to access
insurance products and services electronically and agrees
to receive notices at the website and the licensee posts its
current privacy notice continuously in a clear and con-
spicuous manner on the website.

(2) The customer has requested that the licensee re-
frain from sending any information regarding the cus-
tomer relationship, and the licensee’s current privacy
notice remains available to the customer upon request.

(d) Oral description of notice insufficient. A licensee
may not provide any notice required by this regulation
solely by orally explaining the notice, either in person or
over the telephone.

(e) Retention or accessibility of notices for customers.

(1) Notices for customers. For customers only, a licensee
shall provide the initial notice required by § 146a.11(a)(1)
(relating to initial privacy notice to consumers required),
the annual notice required by § 146a.12(a) (relating to
annual privacy notice to customers required), and the
revised notice required by § 146a.15 (relating to revised
privacy notices) so that the customer can retain them or
obtain them later in writing or, if the customer agrees,
electronically.

(2) Examples of retention or accessibility. A licensee
provides a privacy notice to the customer so that the
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customer can retain it or obtain it later if the licensee
meets one or more of the following conditions:

(i) Hand-delivers a printed copy of the notice to the
customer.

(i) Mails a printed copy of the notice to the last known
address of the customer.

(ili) Makes its current privacy notice available on a
website (or a link to another website) for the customer
who obtains an insurance product or service electronically
and agrees to receive the notice at the website.

(f) Joint notice with other financial institutions. A
licensee may provide a joint notice from the licensee and
one or more of its affiliates or other financial institutions,
as identified in the notice, as long as the notice is
accurate with respect to the licensee and the other
institutions. A licensee also may provide a notice on
behalf of another financial institution.

(9) Joint relationships. If two or more consumers jointly
obtain an insurance product or service from a licensee,
the licensee may satisfy the initial, annual and revised
notice requirements of 8§ 146a.11l(a), 146a.12(a) and
146a.15(a), respectively, by providing one notice to those
consumers jointly.

Subchapter C. LIMITS ON DISCLOSURES OF
FINANCIAL INFORMATION

Sec.
146a.21. Limitation on disclosure of nonpublic personal financial infor-
mation to nonaffiliated third parties.
146a.22. Limits on redisclosure and reuse of nonpublic personal financial
information.
146a.23. Limits on sharing account number information for marketing
purposes.
§ 146a.21. Limits on disclosure of nonpublic per-
sonal financial information to nonaffiliated third
parties.

(a) Conditions for disclosure. Except as otherwise au-
thorized in this chapter, a licensee may not, directly or
through an affiliate, disclose nonpublic personal financial
information about a consumer to a nonaffiliated third
party unless all of the following conditions are met:

(1) The licensee has provided to the consumer an
initial notice as required under § 146a.11 (relating to
initial privacy notice to consumers required).

(2) The licensee has provided to the consumer an opt
out notice as required in § 146a.14 (relating to form of
opt out notice to consumers and opt out methods).

(3) The licensee has given the consumer a reasonable
opportunity, before it discloses the information to the
nonaffiliated third party, to opt out of the disclosure.

(4) The consumer does not opt out.

(b) Opt out definition. Opt out means a direction by the
consumer that the licensee not disclose nonpublic per-
sonal financial information about that consumer to a
nonaffiliated third party, other than as permitted by
Subchapter D (relating to exceptions to limits on disclo-
sure of nonpublic personal financial information).

(c) Examples of reasonable opportunity to opt out. A
licensee provides a consumer with a reasonable opportu-
nity to opt out if:

(1) By mail. The licensee mails the notices required in
subsection (a) to the consumer and allows the consumer
to opt out by mailing a form, calling a toll-free telephone
number or any other reasonable means within 30 days
from the date the licensee mailed the notices.

(2) By electronic means. A customer opens an online
account with a licensee and agrees to receive the notices
required in subsection (a) electronically, and the licensee
allows the customer to opt out by any reasonable means
within 30 days after the date that the customer acknowl-
edges receipt of the notices in conjunction with opening
the account.

(3) Isolated transaction with consumer. For an isolated
transaction such as providing the consumer with an
insurance quote, a licensee provides the consumer with a
reasonable opportunity to opt out if the licensee provides
the notices required in subsection (a) at the time of the
transaction and requests that the consumer decide, as a
necessary part of the transaction, whether to opt out
before completing the transaction.

(d) Application of opt out to all consumers and all
nonpublic personal financial information.

(1) A licensee shall comply with this section, regardless
of whether the licensee and the consumer have estab-
lished a customer relationship.

(2) Unless a licensee complies with this section, the
licensee may not, directly or through an affiliate, disclose
nonpublic personal financial information about a con-
sumer that the licensee has collected, regardless of
whether the licensee collected it before or after receiving
the direction to opt out from the consumer.

(e) Partial opt out. A licensee may allow a consumer to
select certain nonpublic personal financial information or
certain nonaffiliated third parties with respect to which
the consumer wishes to opt out.

§ 146a.22. Limits on redisclosure and reuse of
nonpublic personal financial information.

(8) Information the licensee receives under an exception.

(1) If a licensee receives nonpublic personal financial
information from a nonaffiliated financial institution un-
der an exception in § 146a.32 or § 146a.33 (relating to
exceptions to notice and opt out requirements for disclo-
sure of nonpublic personal financial information for pro-
cessing and servicing transactions; and other exceptions
to notice and opt out requirements for disclosure of
nonpublic personal financial information), the licensee’s
disclosure and use of that information is limited as
follows:

(i) The licensee may disclose the information to the
affiliates of the financial institution from which the
licensee received the information.

(if) The licensee may disclose the information to its
affiliates, but the licensee’s affiliates may, in turn, dis-
close and use the information only to the extent that the
licensee may disclose and use the information.

(iii) The licensee may disclose and use the information
under an exception in § 146a.32 or § 146a.33, in the
ordinary course of business to carry out the activity
covered by the exception under which the licensee re-
ceived the information.

(2) Example. If a licensee receives information from a
nonaffiliated financial institution for claims settlement
purposes, the licensee may disclose the information for
fraud prevention, or in response to a properly authorized
subpoena. The licensee may not disclose that information
to a nonaffiliated third party for marketing purposes or
use that information for its own marketing purposes.

(b) Information a licensee receives outside of an excep-
tion.
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(1) If a licensee receives nonpublic personal financial
information from a nonaffiliated financial institution
other than under an exception in § 146a.32 or § 146a.33,
the licensee may disclose the information only:

(i) To the affiliates of the financial institution from
which the licensee received the information.

(i) To its affiliates, but its affiliates may, in turn,
disclose the information only to the extent that the
licensee may disclose the information.

(iii) To any other person, if the disclosure would be
lawful if made directly to that person by the financial
institution from which the licensee received the informa-
tion.

(2) Example. If a licensee obtains a customer list from
a nonaffiliated financial institution outside of the excep-
tions in § 146a.32 or § 146a.33 the licensee may do the
following:

(i) Use that list for its own purposes.

(i) Disclose that list to another nonaffiliated third
party only if the financial institution from which the
licensee purchased the list could have lawfully disclosed
the list to that nonaffiliated third party. That is, the
licensee may disclose the list in accordance with the
privacy policy of the financial institution from which the
licensee received the list, as limited by the opt out
direction of each consumer whose nonpublic personal
financial information the licensee intends to disclose, and
the licensee may disclose the list in accordance with an
exception in § 146a.32 or § 146a.33, such as to the
licensee’s attorneys or accountants.

(c) Information a licensee discloses under an exception.
If a licensee discloses nonpublic personal financial infor-
mation to a nonaffiliated third party under an exception
in § 146a.32 or § 146a.33, the nonaffiliated third party
may disclose and use that information only as follows:

(1) The nonaffiliated third party may disclose the
information to the licensee’s affiliates.

(2) The nonaffiliated third party may disclose the
information to its affiliates, but its affiliates may, in turn,
disclose and use the information only to the extent that
the nonaffiliated third party may disclose and use the
information.

(3) The nonaffiliated third party may disclose and use
the information under an exception in § 146a.32 or
§ 146a.33, in the ordinary course of business to carry out
the activity covered by the exception under which the
licensee received the information.

(d) Information a licensee discloses outside of an excep-
tion. If a licensee discloses nonpublic personal financial
information to a nonaffiliated third party other than
under an exception in § 146a.32 or § 146a.33, the nonaf-
filiated third party may disclose the information only:

(1) To the licensee’s affiliates.

(2) To the nonaffiliated third party’s affiliates, but the
nonaffiliated third party’s affiliates, in turn, may disclose
the information only to the extent the nonaffiliated third
party can disclose the information.

(3) To any other person, if the disclosure would be
lawful if the licensee made it directly to that person.

§ 146a.23. Limits on sharing account number infor-
mation for marketing purposes.

(@) General prohibition on disclosure of account num-
bers. A licensee may not, directly or through an affiliate,

disclose, other than to a consumer reporting agency, a
policy number or similar form of access number or access
code for a consumer’s policy or transaction account to any
nonaffiliated third party for use in telemarketing, direct
mail marketing or other marketing through electronic
mail to the consumer.

(b) Exceptions. Subsection (a) does not apply if a licen-
see discloses a policy number or similar form of access
number or access code to any of the following:

(1) The licensee’'s service provider solely in order to
perform marketing for the licensee’'s own products or
services, as long as the service provider is not authorized
to directly initiate charges to the account.

(2) A licensee who is a producer solely in order to
perform marketing for the licensee’s own products or
services.

(3) A participant in an affinity or similar program
where the participants in the program are identified to
the customer when the customer enters into the program.

(c) Examples.

(1) Policy number. A policy number, or similar form of
access number or access code, does not include a number
or code in an encrypted form, as long as the licensee does
not provide the recipient with a means to decode the
number or code.

(2) Policy or transaction account. For the purposes of
this section, a policy or transaction account is an account
other than a deposit account or a credit card account. A
policy or transaction account does not include an account
to which third parties cannot initiate charges.

Subchapter D. EXCEPTIONS TO LIMITS ON
DISCLOSURES OF NONPUBLIC PERSONAL
FINANCIAL INFORMATION

Sec.

146a.31. Exception to opt out requirements for disclosure of nonpublic
personal financial information for service providers and joint
marketing.

146a.32. Exceptions to notice and opt out requirements for disclosure of
nonpublic personal financial information for processing and
servicing transactions.

146a.33. Other exceptions to notice and opt out requirements for disclo-
sure of nonpublic personal financial information.

§ 146a.31. Exception to opt out requirements for
disclosure of nonpublic personal financial infor-
mation for service providers and joint marketing.

(&) General rule.

(1) Opt out requirements. The opt out requirements in
88 146a.14 and 146a.21 (relating to form of opt out notice
to consumers and opt out methods; and limitation on
disclosure of nonpublic personal financial information to
nonaffiliated third parties) do not apply when a licensee
provides nonpublic personal financial information to a
nonaffiliated third party to perform services for the
licensee or functions on the licensee’'s behalf, if the
licensee meets both of the following conditions:

(i) Provides the initial notice in accordance with
§ 146a.11 (relating to initial privacy notice to consumers
required).

(ii) Enters into a contractual agreement with the non-
affiliated third party that prohibits the nonaffiliated third
party from disclosing or using the information other than
to carry out the purposes for which the licensee disclosed
the information, including use under an exception in
§ 146a.32 or § 146a.33 (relating to exceptions to notice
and opt out requirements for disclosure of nonpublic
personal financial information for processing and servic-
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ing transactions; and other exceptions to notice and opt
out requirements for disclosure of nonpublic personal
financial information) in the ordinary course of business
to carry out those purposes.

(2) Example. If a licensee discloses nonpublic personal
financial information under this section to a financial
institution with which the licensee performs joint market-
ing, the licensee’s contractual agreement with that insti-
tution meets the requirements of paragraph (1) if it
prohibits the institution from disclosing or using the
nonpublic personal financial information except as neces-
sary to carry out the joint marketing or under an
exception in § 146a.32 or § 146a.33 in the ordinary
course of business to carry out that joint marketing.

(b) Service may include joint marketing. The services a
nonaffiliated third party performs for a licensee under
subsection (a) may include marketing of the licensee’s
own products or services or marketing of financial prod-
ucts or services offered under joint agreements between
the licensee and one or more financial institutions.

(c) Definition of “joint agreement.” For purposes of this
section, “joint agreement” means a written contract under
which a licensee and one or more financial institutions
jointly offer, endorse or sponsor a financial product or
service.

§ 146a.32. Exceptions to notice and opt out require-
ments for disclosure of nonpublic personal finan-
cial information for processing and servicing
transactions.

(a) Exceptions for processing transactions at consumer’s
request. The requirements for initial notice in
§ 146a.11(a)(2) (relating to initial privacy notice to con-
sumers required), the opt out in 88 146a.14 and 146a.21
(relating to form of opt out notice to consumers and opt
out methods; and limitation on disclosure of nonpublic
personal financial information to nonaffiliated third par-
ties), and service providers and joint marketing in
§ 146a.31 (relating to exception to opt out requirements
for disclosure of nonpublic personal financial information
for service providers and joint marketing) do not apply if
the licensee discloses nonpublic personal financial infor-
mation as necessary to effect, administer or enforce a
transaction that a consumer requests or authorizes, or in
connection with any of the following:

(1) Servicing or processing an insurance product or
service that a consumer requests or authorizes.

(2) Maintaining or servicing the consumer’'s account
with a licensee, or with another entity as part of a private
label credit card program or other extension of credit on
behalf of that entity.

(3) A proposed or actual securitization, secondary mar-
ket sale (including sales of servicing rights) or similar
transaction related to a transaction of the consumer.

(4) Reinsurance or stop loss or excess loss insurance.

(b) Necessary to effect, administer or enforce a transac-
tion. When used in this section, “necessary to effect,
administer or enforce a transaction” means that the
disclosure is required or is either of the following:

(1) One of the lawful or appropriate methods, to en-
force the licensee’s rights or the rights of other persons
engaged in carrying out the financial transaction or
providing the product or service.

(2) A usual, appropriate or acceptable method to do one
or more of the following:

(i) Carry out the transaction or the product or service
business of which the transaction is a part, and record,
service or maintain the consumer’s account in the ordi-
nary course of providing the insurance product or service.

(ii) Administer or service benefits or claims relating to
the transaction or the product or service business of
which it is a part.

(iii) Provide a confirmation, explanation, statement or
other record of the transaction, or information on the
status or value of the insurance product or service to the
consumer, the consumer’s producer, or a policyholder or
the policyholder’s agent, producer, or broker with respect
to a claim asserted by, or paid to, a consumer under a

policy.

(iv) Accrue or recognize incentives or bonuses associ-
ated with the transaction that are provided by a licensee
or any other party.

(v) Underwrite insurance at the consumer’s request or
for any of the following purposes as they relate to a
consumer’s insurance, or, when the consumer is a work-
ers’ compensation claimant or third party claimant, to the
policyholder’s insurance: account administration, report-
ing, investigating or preventing fraud or material misrep-
resentation, processing premium payments, processing,
adjusting, paying, and settling insurance claims, adminis-
tering insurance benefits (including utilization review
activities), participating in research projects or as other-
wise required or specifically permitted by Federal or
State law.

(vi) Use in connection with any of the following:

(A) The authorization, settlement, billing, processing,
clearing, transferring, reconciling or collection of amounts
charged, debited or otherwise paid using a debit, credit or
other payment card, check or account number, or by other
payment means.

(B) The transfer of receivables, accounts or interests
therein.

(C) The audit of debit, credit or other payment infor-
mation.

§ 146a.33. Other exceptions to notice and opt out
requirements for disclosure of nonpublic personal
financial information.

(a) Exceptions to opt out requirements. The require-
ments for initial notice to consumers in § 146a.11(a)(2)
(relating to initial privacy notice to consumers required)
the opt out in 88 146a.14 and 146a.21 (relating to form of
opt out notice to consumers and opt out methods; and
limitation on disclosure of nonpublic personal financial
information to nonaffiliated third parties), and service
providers and joint marketing in § 146a.31 (relating to
exception to opt out requirements for disclosure of
nonpublic personal financial information for service pro-
viders and joint marketing) do not apply when a licensee
discloses nonpublic personal financial information:

(1) With the consent or at the direction of the con-
sumer, provided that the consumer has not revoked the
consent or direction.

(2) To protect the confidentiality or security of a licens-
ee’s records pertaining to the consumer, service, product
or transaction.

(3) To protect against or prevent actual or potential
fraud or unauthorized transactions.

(4) For required institutional risk control or for resolv-
ing consumer disputes or inquiries.
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(5) To persons holding a legal or beneficial interest
relating to the consumer.

(6) To persons acting in a fiduciary or representative
capacity on behalf of the consumer.

(7) To provide information to insurance rate advisory
organizations, guaranty funds or agencies, agencies that
are rating a licensee, persons that are assessing the
licensee’s compliance with industry standards, and the
licensee’s attorneys, accountants and auditors.

(8) To the extent specifically permitted or required
under other provisions of law and in accordance with the
Federal Right to Financial Privacy Act of 1978 (12
U.S.C.A. 88 3401—3422), to law enforcement agencies
(including the Federal Reserve Board, Office of the Comp-
troller of the Currency, Federal Deposit Insurance Corpo-
ration, Office of Thrift Supervision, National Credit
Union Administration, the Securities and Exchange Com-
mission, the Secretary of the Treasury, with respect to 31
U.S.C.A. Chapter 53, Subchapter Il (Records and Reports
on Monetary Instruments and Transactions) and 12
U.S.C.A. Chapter 21 (Financial Recordkeeping), a state
insurance authority, and the Federal Trade Commission),
self-regulatory organizations or for an investigation on a
matter related to public safety.

(9) To a consumer reporting agency in accordance with
the Federal Fair Credit Reporting Act (15 U.S.C.A.
8§ 1681—1681u), or from a consumer report reported by
a consumer reporting agency.

(10) In connection with a proposed or actual sale,
merger, transfer or exchange of all or a portion of a
business or operating unit if the disclosure of nonpublic
personal financial information concerns solely consumers
of the business or unit.

(11) To comply with Federal, state or local laws, rules
and other applicable legal requirements.

(12) To comply with a properly authorized civil, crimi-
nal or regulatory investigation, or subpoena or summons
by Federal, state or local authorities.

(13) To respond to judicial process or government regu-
latory authorities having jurisdiction over a licensee for
examination, compliance or other purposes as authorized
by law.

(14) For purposes related to the replacement of a group
benefit plan, a group health plan, a group welfare plan or
a workers’ compensation plan.

(b) Example of revocation of consent. A consumer may
revoke consent by subsequently exercising the right to opt
out of future disclosures of nonpublic personal financial
information as permitted under § 146a.14(f) (relating to
form of opt out notice to consumers and opt out methods).

Subchapter E. ADDITIONAL PROVISIONS

Sec.

146a.41. Effect on other laws.
146a.42. Nondiscrimination.
146a.43. Violation.

146a.44. Effective date.

§ 146a.41. Effect on other laws.

(a) Protection of Fair Credit Reporting Act. This chap-
ter will not be construed to modify, limit or supersede the
operation of the Federal Fair Credit Reporting Act (15
U.S.C.A. 8§88 1681—1681u), and no inference may be
drawn on the basis of the provisions of this chapter
regarding whether information is transaction or experi-
ence information under section 603 of that act (15
U.S.C.A. § 1681a).

(b) Protection of section 648 of the act (40 P. S. § 288)
(relating to customer privacy). This chapter does not
modify, limit or supercede the operation of section 648 of
the act.

§ 146a.42. Nondiscrimination.

A licensee may not unfairly discriminate against any
consumer or customer because that consumer or customer
has opted out from the disclosure of nonpublic personal
financial information under this chapter.

§ 146a.43. Violation.

Violations of this chapter are deemed and defined by
the Commissioner to be an unfair method of competition
and an unfair or deceptive act or practice and shall be
subject to any applicable penalties or remedies contained
in the Unfair Insurance Practices Act (40 P.S.
8§ 1171.1—1171.15).

§ 146a.44. Effective date.
(a) Effective date. This chapter is effective July 1, 2001.
(b) Notice requirements.

(1) Consumers who are the licensee’s customers on the
effective date. By July 1, 2001, a licensee shall provide an
initial notice, as required by § 146a.11 (relating to initial
privacy notice to consumers required), to consumers who
are the licensee’s customers on July 1, 2001.

(2) Example. A licensee provides an initial notice to
consumers who are its customers on July 1, 2001, if, by
that date, the licensee has established a system for
providing an initial notice to all new customers and has
mailed the initial notice to all the licensee's existing
customers.

(c) Two-year grandfathering of service agreements. Until
July 1, 2002, a contract that a licensee has entered into
with a nonaffiliated third party to perform services for
the licensee or functions on the licensee’s behalf satisfies
the provisions of § 146a.31(a)(1)(ii) (relating to exception
to opt out requirements for disclosure of nonpublic per-
sonal financial information for service providers and joint
marketing), even if the contract does not include a
requirement that the nonaffiliated third party maintain
the confidentiality of nonpublic personal financial infor-
mation, as long as the licensee entered into the agree-
ment on or before July 1, 2000.

APPENDIX A
SAMPLE CLAUSES

Licensees, including a group of financial holding com-
pany affiliates that use a common privacy notice, may use
the following sample clauses, if the clause is accurate for
each institution that uses the notice. (Note that disclosure
of certain information, such as assets, income and infor-
mation from a consumer reporting agency, may give rise
to obligations under the Federal Fair Credit Reporting
Act, such as a requirement to permit a consumer to opt
out of disclosures to affiliates or designation as a con-
sumer reporting agency if disclosures are made to nonaf-
filiated third parties.)

A-1—Categories of information a licensee collects (all
institutions)

A licensee may use this clause, as applicable, to meet
the requirement of § 146a.13(a)(1) to describe the catego-
ries of nonpublic personal financial information the licen-
see collects.

Sample Clause A-1:
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We collect nonpublic personal financial information
about you from the following sources:

* Information we receive from you on applications or
other forms.

* Information about your transactions with us, our
affiliates or others.

» Information we receive from a consumer reporting
agency.

A-2-Categories of information a licensee discloses (institu-
tions that disclose outside of the exceptions)

A licensee may use one of these clauses, as applicable,
to meet the requirement of § 146a.13(a)(2) to describe the
categories of nonpublic personal financial information the
licensee discloses. The licensee may use these clauses if it
discloses nonpublic personal financial information other
than as permitted by the exceptions in 8§ 146a.31,
146a.32 and 146a.33.

Sample Clause A-2, Alternative 1:

We may disclose the following kinds of nonpublic
personal financial information about you:

* Information we receive from you on applications or
other forms, such as [provide illustrative examples,
such as "your name, address, social security number,
assets, income, and beneficiaries”].

e Information about your transactions with us, our
affiliates or others, such as [provide illustrative ex-
amples, such as “your policy coverage, premiums, and
payment history”].

* Information we receive from a consumer reporting
agency, such as [provide illustrative examples, such
as “your creditworthiness and credit history”].

Sample Clause A-2, Alternative 2:

We may disclose all of the information that we collect,
as described [describe location in the notice, such as
“above” or “below”].

A-3-Categories of information a licensee discloses and
parties to whom the licensee discloses (institutions that
do not disclose outside of the exceptions)

A licensee may use this clause, as applicable, to meet
the requirements of § 146a.13(a)(2), (3) and (4) to de-
scribe the categories of nonpublic personal financial infor-
mation about customers and former customers that the
licensee discloses and the categories of affiliates and
nonaffiliated third parties to whom the licensee discloses.
A licensee may use this clause if the licensee does not
disclose nonpublic personal financial information to any
party, other than as permitted by the exceptions in
88 146a.32 and 146a.33.

Sample Clause A-3:

We do not disclose any nonpublic personal financial
information about our customers or former customers to
anyone, except as permitted by law.

A-4-Categories of parties to whom a licensee discloses
(institutions that disclose outside of the exceptions)

A licensee may use this clause, as applicable, to meet
the requirement of § 146a.13(a)(3) to describe the catego-
ries of affiliates and nonaffiliated third parties to whom
the licensee discloses nonpublic personal financial infor-
mation. This clause may be used if the licensee discloses
nonpublic personal financial information other than as

permitted by the exceptions in §§ 146a.31, 146a.32 and
146a.33, as well as when permitted by the exceptions in
88 146a.32 and 146a.33.

Sample Clause A-4:

We may disclose nonpublic personal financial informa-
tion about you to the following types of third parties:

¢ Financial service providers, such as [provide illustra-
tive examples, such as “life insurers, automobile
insurers, mortgage bankers, securities broker-dealers,
and insurance agents”].

« Non-financial companies, such as [provide illustrative
examples, such as ‘“retailers, direct marketers, air-
lines, and publishers”].

¢ Others, such as [provide illustrative examples, such
as “non-profit organizations”].

We may also disclose nonpublic personal financial
information about you to nonaffiliated third parties as
permitted by law.

A-5—Service provider/joint marketing exception

A licensee may use one of these clauses, as applicable,
to meet the requirements of § 146a.13(a)(5) related to the
exception for service providers and joint marketers in
§ 146a.31. If a licensee discloses nonpublic personal
financial information under this exception, the licensee
shall describe the categories of nonpublic personal finan-
cial information the licensee discloses and the categories
of third parties with which the licensee has contracted.

Sample Clause A-5, Alternative 1:

We may disclose the following information to companies
that perform marketing services on our behalf or to other
financial institutions with which we have joint marketing
agreements:

¢ Information we receive from you on applications or
other forms, such as [provide illustrative examples,
such as “your name, address, social security number,
assets, income, and beneficiaries”].

¢ Information about your transactions with us, our
affiliates or others, such as [provide illustrative ex-
amples, such as “your policy coverage, premium, and
payment history”].

¢ Information we receive from a consumer reporting
agency, such as [provide illustrative examples, such
as “your creditworthiness and credit history”].

Sample Clause A-5, Alternative 2:

We may disclose all of the information we collect, as
described [describe location in the notice, such as “above”
or “below”] to companies that perform marketing services
on our behalf or to other financial institutions with whom
we have joint marketing agreements.

A-6-Explanation of opt out right (institutions that disclose
outside of the exceptions)

A licensee may use this clause, as applicable, to meet
the requirement of § 146a.13(a)(6) to provide an explana-
tion of the consumer’s right to opt out of the disclosure of
nonpublic personal financial information to nonaffiliated
third parties, including the method(s) by which the
consumer may exercise that right. The licensee may use
this clause if the licensee discloses nonpublic personal
financial information other than as permitted by the
exceptions in 88 146a.31, 146a.32 and 146a.33.
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Sample Clause A-6:

If you prefer that we not disclose nonpublic personal
financial information about you to nonaffiliated third
parties, you may opt out of those disclosures, that is, you
may direct us not to make those disclosures (other than
disclosures permitted by law). If you wish to opt out of
disclosures to nonaffiliated third parties, you may [de-
scribe a reasonable means of opting out, such as “call the
following toll-free number: (insert number)”].

A-7—Confidentiality and security (all institutions)

A licensee may use this clause, as applicable, to meet
the requirement of § 146a.13(a)(8) to describe its policies
and practices with respect to protecting the confidential-

ity and security of nonpublic personal financial informa-
tion.

Sample Clause A-7:

We restrict access to nonpublic personal financial infor-
mation about you to [provide an appropriate description,
such as “those employees who need to know that informa-
tion to provide products or services to you”]. We maintain
physical, electronic, and procedural safeguards that com-
ply with Federal regulations to guard your nonpublic
personal financial information.

[Pa.B. Doc. No. 01-1457. Filed for public inspection August 10, 2001, 9:00 a.m.]
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