
STATEMENTS OF POLICY
Title 4—ADMINISTRATION

DEPARTMENT OF GENERAL SERVICES
[4 PA. CODE CHS. 58 AND 68]

Internal Guidelines for MBE/WBE Certification

The Department of General Services (Department),
under the authority of Executive Order No. 2004-6
(§§ 1.451—1.455 (relating to minority and women busi-
ness enterprises)), adds a statement of policy in Chapter
58 (relating to contract compliance) regarding internal
guidelines for certification of Minority Business
Enterprise/Women’s Business Enterprise (MBE/WBE) and
deletes the prior statement of policy in Chapter 68,
Subchapter C to read as set forth in Annex A.

Purpose
Executive Order 2004-6 rescinded and replaced Execu-

tive Order 1996-8. The Department is deleting and
replacing its statement of policy to reflect current Execu-
tive Order 2004-6 and to revise the Internal Guidelines
for MBE/WBE Certification.

Overview of Changes in Statement of Policy
The statement of policy states the criteria for determi-

nation of applications for certification as an MBE or WBE
and describes the procedures for businesses to follow in
applying for certification. In response to Executive Order
1996-8, the Department amended the statement of policy
in 2002. See 32 Pa.B. 615 (February 2, 2002). The state-
ment of policy in Chapter 58 retains much of the language
of the statement of policy published in 2002. The Depart-
ment considered amending the 2002 statement of policy
but decided to rescind the policy, issue a new statement
and relocate the statement of policy to Chapter 58.

The businesses certified under the statement of policy
participate in construction and procurement as regulated
by Part III, Subpart C (relating to construction and
procurement). Subpart C contains a general article, an
article regarding construction and an article regarding
procurement. The deleted statement of policy was in
Chapter 68 (relating to contract compliance) under Article
III (relating to procurement). The Department proposes to
update and relocate the regulations remaining in Chapter
68 in the near future.

The new statement of policy will be in Chapter 58
under Subpart C, Article I (relating to general). The
decision to place the new statement of policy in Article I
signifies that the Department has one unified policy for
construction and procurement. The statement of policy
will:

a. Reflect the change in the name of the Department’s
Bureau of Contract Administration and Business Develop-
ment to the Bureau of Minority and Women Business
Opportunities (BMWBO).

b. Recognize the BMWBO’s authority to accept certifi-
cations by third parties to include private certification
entities in addition to public certification bodies.

c. Expressly limit certification to ‘‘for-profit’’ businesses.

d. Identify the evidence required to establish ‘‘minority’’
origin.

e. Ensure that licensing as an indicia of operational
control will be required only when State or Federal law

mandates that the minority or woman business owner
possess the license.

f. Permit certification under defined circumstances
when the securities constituting ownership of the busi-
ness are held by a corporation or trust.

g. Explicitly permit certification denial if an applicant
refuses to answer questions relevant to certification.

h. Enable businesses to continue to participate in the
program beyond the current 8-year limitation period.
Affected Individuals and Organizations

The Department is committed to ensuring nondiscrimi-
nation in contracting and increasing the opportunities for
participation by disadvantaged businesses in Common-
wealth contracts. Approximately 1,700 businesses are
certified by the Department as an MBE or WBE. The
Department received input from the Governor’s Advisory
Committee on Minority and Women Business Opportuni-
ties. The statement of policy will benefit currently certi-
fied and potential MBEs and WBEs by clarifying the
requirements for certification and by eliminating the
8-year limitation on participation in the program.
Fiscal Impact

The Department will continue to incur personnel and
other costs in administering the MBE/WBE certification
program. During Fiscal Year 2003-2004, the Department
spent $338,000 to operate the Certification Division in the
BMWBO.
Paperwork Requirements

The statement of policy will not increase the paperwork
associated with the MBE/WBE certification process.
Effective Date

The statement of policy shall be effective upon publica-
tion in the Pennsylvania Bulletin.
Contact Person

For information regarding this statement of policy,
contact Mary Benefield Seiverling, Assistant Chief Coun-
sel for Government Operations, Office of Chief Counsel,
Department of General Services, 603 North Office Build-
ing, Harrisburg, PA 17125, (717) 787-5599.

JAMES P. CREEDON,
Secretary

(Editor’s Note: The regulations of the Department, 4
Pa. Code, are amended by deleting a statement of policy
in §§ 68.201—68.210 and by adding a statement of policy
in §§ 58.201—58.210 to read as set forth in Annex A.)

Fiscal Note: 8-10. No fiscal impact; (8) recommends
adoption.

Annex A
TITLE 4. ADMINISTRATION

PART III. DEPARTMENT OF GENERAL SERVICES
Subpart C. CONSTRUCTION AND PROCUREMENT

ARTICLE I. GENERAL
CHAPTER 58. CONTRACT COMPLIANCE

Subchapter C. INTERNAL GUIDELINES FOR
MBE/WBE CERTIFICATION—STATEMENT OF

POLICY
Sec.
58.201. Policy.
58.202. Definitions.
58.203. Certification of eligible MBEs and WBEs.
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58.204. Eligibility standards.
58.205. Joint venture.
58.206. Approved certification.
58.207. Certification denial.
58.208. Decertification.
58.209. Review of decertifications.
58.210. Hearing.

§ 58.201. Policy.

(a) Executive Order No. 2004-6, 4 Pa. Code Chapter 1,
Subchapter LL (relating to minority and women business
enterprise), established the Department as the central
agency to manage and develop the participation of minor-
ity and women-owned businesses and other disadvan-
taged businesses in Commonwealth contracts. The Execu-
tive Order directed the Department to expand the pool of
minority and women-owned businesses that are certified
as MBEs and WBEs. The Department has assigned these
responsibilities to its BMWBO.

(b) This subchapter establishes guidelines that the
Department will follow in determining whether a busi-
ness entity should be certified and which business
entities, previously certified, shall be decertified. The
Executive Order and 62 Pa.C.S. Part I (relating to
Commonwealth Procurement Code) give the Department
broad authority governing the management and develop-
ment of the participation of MBEs and WBEs and
governing the formulation of general procurement policy.
This subchapter gives direction to BMWBO, executive
agencies and others as to how that broad authority and
agency discretion will be exercised. This subchapter con-
stitutes guidelines to BMWBO, the executive agencies
and others within this Commonwealth. This subchapter is
not and does not purport to operate as a regulation and
does not have or purport to have the force of law.

§ 58.202. Definitions.

The following words and terms, when used in this
subchapter, have the following meanings, unless the
context clearly indicates otherwise:

BMWBO—The Bureau of Minority and Women Busi-
ness Opportunities within the Department.

Certification—A determination made by the BMWBO
that a for-profit business entity is an MBE or WBE. In
the alternative, BMWBO may, by declaration, accept the
certification program of other public or private bodies if
the certification program conforms substantially to the
program of BMWBO established in Chapter 1, Sub-
chapter LL (relating to minority and women business
enterprise). When the certification program of another
public or private body has been declared to be accepted,
MBE or WBE will be deemed certified under this pro-
gram if the certification remains current and if the
business entity has not been decertified.

Department—The Department of General Services of
the Commonwealth.

MBE—Minority Business Enterprise—A small for-profit
business concern that is one of the following:

(i) A sole proprietorship, owned and controlled by a
minority.

(ii) A partnership or joint venture controlled by minori-
ties in which at least 51% of the beneficial ownership
interest is held by minorities.

(iii) A corporation or other business entity controlled by
minorities in which at least 51% of the voting interest
and 51% of the beneficial ownership interest are held by
minorities.

Minority—
(i) A person who is a citizen of the United States who

is a Black American, Hispanic American, Native Ameri-
can, Asian-Pacific American or Asian-Indian American.

(A) African Americans—
(I) Persons having origins from any of the Black groups

of Africa.
(II) The term includes persons having origins in any of

the original peoples of the Cape Verde Islands.
(B) Hispanic Americans—Persons having their origins

from one or more of the Spanish-speaking peoples of
Mexico, Puerto Rico, Cuba, Central or South American or
the Caribbean Islands.

(C) Native Americans (Alaskans)—Persons having ori-
gins from one or more of the original peoples of North
America and who are recognized as an Indian by a tribe
or tribal organization.

(D) Pacific Islanders—Persons having origins from one
or more of the original peoples of the Pacific Islands,
including Samoa and the Philippine Islands.

(E) Asian-Americans—Persons having origins from one
or more of the original peoples of the Far East, Southeast
Asia including China, Japan, Korea, India, Pakistan and
Bangladesh.

(ii) To establish origins of a particular ‘‘minority’’ group,
the applicant shall provide a document issued by a
Federal, state or local governmental entity establishing
that either the applicant, the applicant’s biological par-
ents or the applicant’s biological grandparents are mem-
bers of the minority group.

Secretary—The Secretary of the Department or a desig-
nated deputy secretary of the Department.

Small business—A business in the United States which
is independently owned, is not dominant in its field of
operation and employs no more than the maximum
number of employees established by 62 Pa.C.S. § 2102
(relating to definitions).

WBE—Women’s Business Enterprise—A small business
that is one of the following:

(i) A sole proprietorship, owned and controlled by a
woman.

(ii) A partnership or joint venture controlled by women
in which at least 51% of the beneficial ownership is held
by women.

(iii) A corporation or other entity controlled by women
in which at least 51% of the voting interest and 51% of
the beneficial ownership interest are held by women.

Women—United States citizens who are of the female
gender.
§ 58.203. Certification of eligible MBEs and WBEs.

(a) Purpose. The purpose of this subchapter is to en-
sure that only those for-profit businesses and businesses
which are owned and controlled in both form and sub-
stance by one or more minorities or women are certified.

(b) Application form. BMWBO will provide applications
for businesses that are sole proprietors, partnerships,
corporations and for other business entities. The appro-
priate application will be distributed to the businesses for
completion. In the ordinary instance, it will be a reason-
able exercise of agency discretion for BMWBO to decline
to certify a business that fails to complete the application
form. A distortion, false statement or nondisclosure of
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information that is a material misrepresentation will, in
the ordinary instance, warrant denial of certification and
may result in referral to other agencies for consideration
of other civil or criminal actions.

(c) Acceptance of other public jurisdictions’ certification.
If the business has a current certification from a
BMWBO-approved public or private body, evidence of that
certification may be obtained and relied upon by BMWBO
in lieu of completing a certification application. BMWBO
may obtain, as part of the application process, informa-
tion from out-of-State businesses on current MBE/WBE
certification from the business’ home state governmental
certifying body and from other public jurisdictions. Out-
of-State businesses must first be certified by their home
state before applying for certification with the Depart-
ment.
§ 58.204. Eligibility standards.

The following standards will be used by BMWBO in
determining whether a business is owned and controlled
by one or more minorities or women and therefore eligible
to be certified as an MBE or WBE:

(1) Business history. The applicant shall have actually
done business for 1 year before submission of the applica-
tion, or if it has been in business for less than 1 year, the
established operating business shall have a 2-year busi-
ness plan reviewed by a Small Business Development
Center or by a Pennsylvania enterprise center authorized
by the Minority Business Development Agency of the
United States Department of Commerce.

(2) Ownership.
(i) Bona fide minority and women group membership

may be established on the basis of the individual’s claim
that he is a member of a minority group or she is of the
female gender. Verification of group membership may be
accepted through submission of birth certificates, military
records, passports or tribal cards.

(ii) An eligible MBE or WBE under this subchapter
shall be an independent business. The ownership and
control by minorities or women shall be real, substantial
and continuing and shall go beyond the pro forma
ownership of the business as reflected in its ownership
documents. The minority and women owners shall enjoy
the customary incidents of ownership and shall share in
the risks and profits commensurate with their ownership
interest as demonstrated both by an examination of the
substance and form of arrangements. Recognition of the
business as a separate entity for tax or corporate pur-
poses is not necessarily sufficient for recognition as an
MBE or WBE. In determining whether a potential MBE
or WBE is an independent business, BMWBO will con-
sider all relevant factors, including the date the business
was established, its resources, and the nature of the
financial and lease arrangements. The business relation-
ship with non-MBE or WBE businesses, in areas such as
personnel, facilities, equipment, financial or bonding sup-
port, or both, and other resources will also be considered.
The business’ relationship with prime contractors will be
examined to determine whether a pattern of exclusive or
primary dealings with a prime contractor compromises
the independence of the potential MBE or WBE business.

(iii) The contributions of capital and expertise by the
minority or women owners to acquire their interests in
the business shall be real and substantial. Examples of
insufficient contributions include a promise to contribute
capital, a note payable to the business or to an owner who
is not a minority or woman or the mere participation as
an employee rather than as a manager.

(iv) For purposes of determining ownership, BMWBO
will presume as not being held by a minority or woman
all interests in a business or other assets obtained as the
result of a gift, or transfer without adequate consider-
ation, if the donor is:

(A) Involved in the same business for which the indi-
vidual is seeking certification, or an affiliate of that
business.

(B) Involved in the same or a similar line of business.
(C) Engaged in an ongoing business relationship with

the business, or an affiliate of the business, for which the
individual is seeking certification.

(v) To overcome this presumption and permit the inter-
ests or assets to be counted, the minority or women
owners must demonstrate that:

(A) The gift or transfer to the minority or women
owners was made for reasons other than obtaining certifi-
cation as an MBE/WBE.

(B) The minority or women owners actually control the
management, policy, and operations of the business,
notwithstanding the continuing participation of the donor
who provided the gift or transfer.

(3) Management control. The minority or women own-
ers shall possess the power to direct or cause the
direction of the management and policies of the business
and to make the day-to-day as well as major decisions on
matters of management, policy and operations. The mi-
nority or women owners shall hold the highest officer
position in the company (for example—chief executive
officer or president). In a corporation, the minority or
women owners shall control the board of directors. The
business may not be subject to formal or informal restric-
tions which limit the customary discretion of the minority
or women owners. There may be no restrictions through,
for example, by-law provisions, partnership agreements or
charter requirements for cumulative voting rights or
otherwise that prevent the minority or women owners,
without the cooperation or vote of an owner who is not a
minority or woman, from making a business decision of
the business. If the actual management of the business is
contracted out to, or otherwise has been placed with
individuals other than the minority or women owners,
those persons who have the ultimate power to hire and
fire the managers will ordinarily be considered as control-
ling the business.

(4) Operational control. The minority or women owners
shall demonstrate through the application sufficient expe-
rience, knowledge and expertise to operate that particular
business. The minority or women owners shall have an
overall understanding of and technical competence di-
rectly related to the type of business in which the
business is engaged. The minority and women owners are
not required to have experience or expertise in every
critical area of the business’ operations, or to have greater
experience or expertise in a given field than managers or
key employees. The minority and women owners shall
have the ability to intelligently and critically evaluate
information presented by other participants in the busi-
ness’ activities and to use this information to make
independent decisions concerning the business’ daily op-
erations, management, and policymaking. Generally, ex-
pertise limited to office management, administration, or
bookkeeping functions unrelated to the principal business
activities of the business is insufficient to demonstrate
control. If State or Federal law requires the business
owner to have a particular license or other credentials,
the minority or women business owner shall possess the
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required license or other credentials. If State or local law
requires the business to have a particular license or other
credentials to own or control, or both, a certain type of
business, the minority or women owned business shall
possess the required license or other credentials. Addi-
tionally, if the owners of the business who are not
minorities or women are disproportionately responsible
for the operation of the business, the business will
ordinarily be considered as not being controlled by mi-
norities or women and not qualifying as an MBE or WBE.
Notwithstanding anything in this subchapter to the con-
trary, BMWBO will not certify any business or individual
that cannot produce a license or other authorization
required by state or local law to operate the business.

(i) Securities, which constitute ownership or control, or
both, of a corporation for business purposes of establish-
ing it as an MBE or WBE shall be held directly by
minorities, women, corporations or trusts. Corporations or
trusts, holding the securities, must present proof that
they are at least 51% controlled and owned by women or
minorities.

(ii) Complete information regarding a change in owner-
ship, control or financial condition must be provided to
the BMWBO, which may consider a business’ failure to
provide promptly relevant information in decertification
decisions.

(5) Circumstances for special review. In addition to the
standards in paragraphs (1)—(4), BMWBO will ordinarily
give special consideration to the following circumstances
in determining eligibility under this subchapter:

(i) Newly formed businesses whose ownership or con-
trol, or both, has recently changed will be closely scruti-
nized to determine the reasons for the change in the
business.

(ii) A previous or continuing, or both, employer-
employee relationship between or among present owners
will be carefully reviewed to ensure that the employee-
owner has management responsibilities, requisite knowl-
edge and expertise to direct and operate the business.

(iii) A relationship between an MBE or WBE and a
business which is not an MBE or WBE, which has an
interest financially or otherwise in the MBE or WBE, will
be carefully reviewed to determine if the interest of the
non-MBE or WBE conflicts with the ownership and
control requirements of this subchapter.

(iv) The refusal of an applicant to answer questions
that would assist the BMWBO staff in resolving issues or
concerns regarding ownership, managerial control, or
operational control, may result in the denial of the
application.

§ 58.205. Joint venture.

(a) BMWBO will ordinarily find a joint venture eligible
under this subchapter if the MBE or WBE partner of the
joint venture meets the other certification criteria. The
MBE or WBE partner shall be responsible for a clearly
defined portion of the work to be performed, and the MBE
or WBE shall maintain majority ownership and control in
management responsibilities, risks and profits of the joint
venture.

(b) BMWBO will ordinarily obtain from a business
seeking certification as a joint venture MBE or WBE
additional information needed to make a determination.

§ 58.206. Approved certification.

(a) If BMWBO determines that the applicant meets the
criteria to be certified as an MBE or WBE, the applicant
will be issued a certification number in recognition of its
status.

(b) An MBE or WBE certification notice, unless re-
voked by decertification, will provide for automatic expi-
ration 24 months from the date of issuance. If there is a
change in ownership or control of the business, the MBE
or WBE shall forward information within 2 weeks of the
change to update the original application. Failure to
comply may be cause for decertification.

(c) Applicants will be certified in the areas applied for,
consistent with the field of expertise demonstrated
through the application. Additional endeavors engaged in
by the business shall be documented and submitted to
BMWBO prior to approval of certification in those addi-
tional areas.

(d) A recertification of a previously certified MBE or
WBE will ordinarily be treated as a new applicant for
certification. The requirements of this subchapter will be
applied to the recertification applicant, and no benefits or
rights will be given to the recertification applicant be-
cause of its previous certification. Applicants may be
recertified for an additional 24 months.

(e) An application which upon its face does not claim
ownership or control by a minority or women as defined
by this subchapter will ordinarily be denied.

§ 58.207. Certification denial.

(a) The denial of certification by BMWBO will not
ordinarily be reconsidered, except under subsection (b).
BMWBO may accept reapplications for certification, and
information and documentation correcting technical defi-
ciencies in the MBE/WBE certification application at any
time. BMWBO will reject reapplications where the reason
for the denial was substantive unless deficiencies in
ownership and control have been corrected and unless a
sufficient period of time, usually 1 year, has passed with
the new provisions on ownership and control in place.
BMWBO will exercise care to ensure that directors,
officers and employees of businesses that have been
denied certification are not reapplying under new busi-
ness names in an attempt to frustrate BMWBO’s review.

(b) BMWBO will permit reconsideration of the denial of
certification if the submittal is made in writing within 30
days of the denial letter. BMWBO will forward to the
Secretary or a designee the information submitted in
support of reconsideration. A decision on reconsideration
will be made by the Secretary or a designee.

(c) A person who knowingly makes or causes to be
made, a false, deceptive or fraudulent statement on the
application will be denied certification by BMWBO.
BMWBO will ordinarily refer the statements to the
appropriate authorities for possible further criminal or
civil action.

§ 58.208. Decertification.

(a) BMWBO will ordinarily decertify businesses for
reasons relating to the considerations in this subchapter
including the following:

(1) The business is no longer owned or controlled by
minority or women.

(2) The business received certification by knowingly
submitting false and misleading information.
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(3) The business knowingly allowed the misuse of its
certification status.

(4) The business failed to respond, cooperate or other-
wise comply with a request for information from BMWBO
or another Commonwealth department, agency, commis-
sion, board, office, official or other representative.

(5) There are other causes affecting the business’s
status or responsibility, or both, as may be determined by
BMWBO to warrant decertification.

(b) BMWBO will send a business a Notice of Proposal
to Decertify (Notice) by certified mail. The Notice will:

(1) Specify the reasons for the proposed decertification
in terms sufficient to put the business on notice of the
conduct or transactions upon which the notice is based.

(2) State the causes relied upon under subsection (a)
for proposing decertification.

(3) Advise that, within 20 days after receipt of the
Notice, the business may submit, in person, in writing or
through a representative, information in opposition to the
proposed decertification, including information that raises
a genuine dispute over the material facts.

(4) State the potential effect of the proposed decertifica-
tion.

(5) Advise that the Director of BMWBO will make this
decision.

(c) The decision letter informing the business that it
has been decertified will also inform the decertified
business of rights of review it has.

(d) If the actions of the business appear to be flagrant
criminal conduct, BMWBO may, upon the filing of an
indictment, information or other charge, temporarily sus-
pend the certification until the determination is made to
decertify or to reinstate. A review of this temporary
suspension may be made by the Secretary.
§ 58.209. Review of decertifications.

(a) The Secretary or a designee will ordinarily require
that requests for review of decertifications be made in
writing and that the request recite the grounds upon
which the request is based.

(b) The Secretary or a designee may reject requests
that are untimely or insufficient. Ordinarily, requests
made more than 30 days after the date of the decertifica-
tion letter will be considered untimely. Further, requests
that do not raise issues suggesting that the decertification
is in error will be denied as insufficient.

(c) In the exercise of discretion, the Secretary or a
designee may direct that a hearing be conducted under
§ 58.210 (relating to hearing).
§ 58.210. Hearing.

(a) Scope. This hearing procedure applies only to re-
quests for review of the decertification decision. The
Secretary may delegate to a designee, usually a hearing
officer, the responsibility for conducting a fact-finding
hearing and for making a report and recommendation.
Fact-finding hearings will only be held when the business
requests a review under § 58.209 (relating to review of
decertifications).

(b) Purpose. The fact-finding hearing will be held to
determine the operative and relevant facts forming the
basis for the decertification action as delineated in the
written notice of decertification action provided to the
business. The hearing will also determine the sufficiency
of the grounds for the review as delineated in the writing.

The results of proceedings before BMWBO will also be
considered. The fact-finding hearing affords the business
which has been decertified an additional opportunity to
demonstrate that the facts upon which the decertification
is based are insufficient, incorrect, misleading or other-
wise do not warrant the decertification. In addition to
presenting material relevant to disputed facts, the busi-
ness may present other information and arguments in
accordance with the grounds stated in the request for
review showing why it should not be decertified. Other
information may be used by the designee in making a
recommendation to the Secretary.

(c) Conduct of hearing. If a hearing is warranted, it
will be conducted under 2 Pa.C.S. §§ 502—508 and
701—704 (relating to Administrative Agency Law). If the
BMWBO takes the action, it has the burden of proof.

ARTICLE III. PROCUREMENT
CHAPTER 68. CONTRACT COMPLIANCE

Subchapter C. (Reserved)
§§ 68.201—68.210. (Reserved).

[Pa.B. Doc. No. 05-1715. Filed for public inspection September 16, 2005, 9:00 a.m.]

Title 58—RECREATION
FISH AND BOAT COMMISSION

[58 PA. CODE CH. 57]
Allocation and Stocking of Trout

The Fish and Boat Commission (Commission) has
adopted changes to a statement of policy in Chapter 57
(relating to statements of policy) that pertains to publiciz-
ing the stocking of fish. Although not required to publish
a notice of proposed rulemaking to adopt revisions to a
statement of policy, the Commission published the pro-
posed statement of policy and sought public comments
because of the heightened public interest in this issue.
The Commission is publishing this revised statement of
policy under the authority of 30 Pa.C.S. (relating to the
Fish and Boat Code) (code).
A. Effective Date

The statement of policy will go into effect upon publica-
tion in the Pennsylvania Bulletin.
B. Contact Person

For further information on the revised statement of
policy, contact Laurie E. Shepler, Chief Counsel, Chief
Counsel, P. O. Box 67000, Harrisburg, PA 17106-7000,
(717) 705-7815. This statement of policy is available on
the Commission’s website at www.fish.state.pa.us.
C. Statutory Authority

The statement of policy is published under the statu-
tory authority of section 321 of the code (relating to
administration and enforcement) that provides that the
Commission administer and enforce the code and other
laws of the Commonwealth regarding the protection,
propagation and distribution of fish.
D. Purpose and Background

At the November 8, 1985, meeting, the Commission
formally adopted a statement of policy for the allocation
and stocking of adult trout. That statement of policy
provided that trout are allocated to individual waters on
a classification basis without regard to county lines and

STATEMENTS OF POLICY 5133

PENNSYLVANIA BULLETIN, VOL. 35, NO. 38, SEPTEMBER 17, 2005



that the assignment of waters to stocking categories is
based on biological and social factors. Eight stocking
categories were identified, including ‘‘wild trout: no stock-
ing,’’ high yield, basic yield I, basic yield II, basic yield III,
low yield, rivers and lakes. Although the statement of
policy utilized the general term ‘‘wild trout,’’ the term in
practice included only Class A and wilderness trout
streams. The names of the other categories were changed
over the years.

The Commission’s fisheries staff are committed to
reengineering the Commission’s trout management ap-
proach. Allocation of legal-size stocked trout is a major
part of the Commission’s trout management plans. Ad-
justing this statement of policy will allow staff initiative
without the burden of the eight resource categories
identified in the original statement of policy and will
increase flexibility for consideration of public interests in
the stocking of individual waters.
E. Summary of Changes

The Commission amended its statement of policy under
which the Commission will allocate trout, except finger-
lings, to individual waters with the rate and frequency to
be determined by the assignment of each water to a
resource category. Under the amended statement of policy,
the Commission will assign waters areas to resource
categories based on appropriately weighted biological and
social factors.
F. Paperwork

The revised statement of policy will not increase paper-
work and will create no new paperwork requirements.
G. Fiscal Impact

The amended statement of policy will have no adverse
fiscal impact on the Commonwealth or its political subdi-
visions. The amended statement of policy will impose no
new costs on the private sector or the general public.
H. Public Involvement

Although not required to publish a notice of proposed
rulemaking to adopt an amendment to a statement of
policy, the Commission published the proposed amend-
ment at 35 Pa.B. 2417 (April 23, 2005) and sought public

comments because of the heightened public interest in
this issue. The Commission received two public comments
opposing the policy. Copies of all public comments were
provided to the Commissioners.
Findings

The Commission finds that:
(1) Public notice of intention to adopt the amendment

to the statement of policy adopted by this order has been
given under sections 201 and 202 of the act of July 31,
1968 (P. L. 769, No. 240) (45 P. S. §§ 1201 and 1202) and
the regulations promulgated thereunder, 1 Pa. Code
§§ 7.1 and 7.2.

(2) A public comment period was provided, and the
comments that were received were considered.

(3) The adoption of the amendment to the statement of
policy of the Commission in the manner provided in this
order is necessary and appropriate for administration and
enforcement of the authorizing statutes.
Order

The Commission, acting under the authorizing statutes,
orders that:

(a) The regulations of the Commission, 58 Pa. Code
Chapter 57, are amended by amending § 57.2 to read as
set forth at 35 Pa.B. 2417.

(b) The Executive Director will submit this order and
35 Pa.B. 2417 to the Office of Attorney General for
approval as to legality as required by law.

(c) The Executive Director shall certify this order and
35 Pa.B. 2417 and deposit the same with the Legislative
Reference Bureau as required by law.

(d) This order shall take effect immediately upon publi-
cation in the Pennsylvania Bulletin.

DOUGLAS J. AUSTEN, Ph.D.,
Executive Director

Fiscal Note: Fiscal Note 48A-168 remains valid for the
final adoption of the subject regulation.

[Pa.B. Doc. No. 05-1716. Filed for public inspection September 16, 2005, 9:00 a.m.]
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