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RULES AND REGULATIONS

Title 52—PUBLIC UTILITIES

PENNSYLVANIA PUBLIC UTILITY COMMISSION
[52 PA. CODE CH. 62]
[L-00030162]
Permanent Standards of Conduct

The Pennsylvania Public Utility Commission (Commis-
sion), on October 27, 2005, adopted a final rulemaking
order which sets forth standards of conduct governing the
relationships among natural gas distribution companies
(NGDCs) and affiliated natural gas suppliers (NGSSs).

Executive Summary

On June 22, 1999, Governor Tom Ridge signed into law
the Natural Gas Choice and Competition Act (Act), codi-
fied at 66 Pa.C.S. 8§ 2201—2212. The Act revised the
Public Utility Code, 66 Pa.C.S. 8§ 101, et seq., so that the
natural gas industry would be restructured so as to allow
the retail sale of natural gas in an open market. In short,
individual customers would be able to choose from inde-
pendent suppliers of gas who would not necessarily be
affiliated with the local gas utility.

The Competition Act, in section 2209(a) requires the
Commission to establish interim Standards of Conduct
governing NGDCs and their affiliated NGSs. On Novem-
ber 22, 1999, the Commission fulfilled the requirements
of section 2209(a) and adopted binding interim Standards
of Conduct. Binding Interim Standards of Conduct Pursu-
ant to 66 Pa.C.S. § 2209(a), Docket No. M-00991249
FO0004, Final Order, entered November 22, 1999, as
amended, Order entered March 30, 2000. Under the
Competition Act, the Standards of Conduct were to
remain in effect until the Commission promulgated regu-
lations setting forth permanent Standards of Conduct
governing these same activities. 66 Pa.C.S. § 2209(b).

By Order entered September 23, 2003, the Commission
initiated a rulemaking proceeding to adopt regulations
governing the relationships between NGDCs and their
affiliated NGSs. The proposed rules substantially adopted
the binding interim guidelines. The PUC has considered
the comments received in response to the proposed rule-
making and made certain changes so that the regulations
better conform to the Act.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on April 6, 2004, the Commission sub-
mitted a copy of the notice of proposed rulemaking,
published at 34 Pa.B. 2071 (April 17, 2004), to the
Independent Regulatory Review Commission (IRRC) and
the Chairpersons of the House Committee on Consumer
Affairs and the Senate Committee on Consumer Protec-
tion and Professional Licensure for review and comment.

Under section 5(c) of the Regulatory Review Act, IRRC
and the Committees were provided with copies of the
comments received during the public comment period, as
well as other documents when requested. In preparing
the final-form rulemaking, the Department has consid-
ered all comments from IRRC, the House and Senate
Committees and the public.

Under section 5.1(j.2) of the Regulatory Review Act (71
P.S. § 745.5a(j.2)), on March 20, 2006, the final-form
rulemaking was deemed approved by the House and

Senate Committees. Under section 5.1(e) of the Regula-
tory Review Act, IRRC met on March 21, 2006, and
approved the final-form rulemaking.

Public Meeting held
October 27, 2005

Commissioners Present: Wendell F. Holland, Chairperson;
James H. Cawley, Vice Chairperson; Bill Shane; Kim
Pizzingrilli; Terrance J. Fitzpatrick

Permanent Standards of Conduct Pursuant to 66 Pa.C.S.
§ 2209(b); Docket Nos. L-00030162 and
M-00991249 F0004

Final Rulemaking Order
By the Commission:

The Natural Gas Choice and Competition Act, 66
Pa.C.S. 8§ 2201—12 (Competition Act), was signed into
law by former Governor Tom Ridge on June 22, 1999. The
Competition Act revised the Public Utility Code, 66
Pa.C.S. 8§ 101—3316, to restructure the natural gas
industry to allow the retail sale of natural gas in an open
market. By Order entered September 23, 2003, we initi-
ated a rulemaking proceeding to adopt regulations gov-
erning the relationships between NGDCs and their affili-
ated NGSs. We did this to comply with the directive of
the legislature and to ensure that consumers of natural
gas will be able to shop for gas that is marketed on a
level playing field for all market participants.

As we explained in our September 23 Order:

The Competition Act allows individual customers to
choose from independent suppliers of gas which are
not necessarily affiliated with the local gas utility.
Additionally, the Competition Act in section 2209(a)
requires the Pennsylvania Public Utility Commission
(Commission) to establish interim Standards of Con-
duct governing natural gas distribution companies
and their affiliated natural gas suppliers.

On November 22, 1999, the Commission fulfilled the
requirements of section 2209(a) and adopted binding
interim Standards of Conduct. Binding Interim Stan-
dards of Conduct Pursuant to 66 Pa.C.S. § 2209(a),
Docket No. M-00991249 F0004, Final Order, entered
November 22, 1999, as amended, Order entered
March 30, 2000. Pursuant to the Competition Act, the
Standards of Conduct are to remain in effect until
the Commission promulgates regulations setting forth
permanent Standards of Conduct governing these
same activities. 66 Pa.C.S. § 2209(b). Now that the
industry has three years of operating experience
under the Binding Interim Standards of Conduct, the
Commission believes it is appropriate to adopt per-
manent Standards of Conduct.

September 23 Order at 2.

The September 23 Order and the proposed Standards of
Conduct regulations were sent to the Office of the
Attorney General for review prior to publication as re-
quired by law. The Attorney General submitted comments
on December 8, 2003, and the September 23 Order and
the proposed regulations, as set forth in Annex A, were
published for comment in the Pennsylvania Bulletin on
April 17, 2004. 34 Pa.B. 2071. Comments on the proposed
regulations were submitted by the Energy Association of
Pennsylvania (Energy Association) and the Amerada Hess
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Corporation. Subsequently, the Independent Regulatory
Review Commission (IRRC) submitted its comments to
the Commission.

Before considering these comments, we note that we
are not required to consider expressly or at great length
each and every contention raised by a party to our
proceedings. University of Pa. v. Pa. PUC, 485 A.2d 1217
(Pa. Commonwealth Ct. 1984). Any comment or argument
which is not specifically addressed herein shall be deemed
to have been duly considered and denied for the purposes
of this Final Rulemaking Order.t We shall discuss the
comments with respect to each section seriatim.

Section 62.141. Definitions
A. Comments

IRRC notes that in the definition of “NGS—natural gas
supplier” includes entities that market natural gas, in-
cluding those which are affiliated with NGDCs “without
regard to structural relationship [to the NGDC].” IRRC
observes that the phrase “without regard to structural
relationship” does not appear in the Competition Act and
states that we should either delete the phrase or explain
why it is necessary.

B. Resolution

We are aware that the phrase does not appear in the
Competition Act. It does, however, come from our Policy
Statement Addressing Affiliated Interest Issues of Natural
Gas Marketers at 52 Pa. Code § 69.191 and 69.192 which
pre-dates the Competition Act. It must be remembered
that the ability to purchase natural gas from sources
other than the incumbent utility began during the late
1970s due to changes in federal law, most notably passage
of the Natural Gas Policy Act (15 U.S.C.A. 88 3301 et
seq.) which initiated the national policy to decontrol
natural gas prices at the wellhead. As such, we have been
dealing with the transportation of gas purchased from
non-incumbent utilities for more than 25 years.

In those regulations, we set forth the purpose of the
policy statements:

This section and § 69.192 provide guidance to an
LDC's [local natural gas distribution company’s] af-
filiate, regardless of the format used to operate an
LDC's affiliate, in order to be effective, to prevent
discriminatory behavior, and insure compliance with
section 1502 of the code (relating to discrimination in
service). This section and § 69.192 will apply without
regard to the structural relationship of the LDC's
marketer to the LDC.

52 Pa.Code § 69.191(b); (emphasis supplied). This
policy was adopted based upon our experience with
regard to the transportation of customer-owned natural
gas within the distribution systems regulated by the
Commission. As the market developed, particularly in the
1990s, we began to see a greater diversity of arrange-
ments among gas distribution utilities and their market-
ing affiliates. We cannot anticipate all arrangements
which may present themselves in the future so the policy
was drafted to include all possibilities.

This phrase “without regard to the structural relation-
ship” between the NGDC and its NGS affiliate offers an
additional degree of protection for end-users of natural
gas in Commonwealth. Additionally, we note that it in no
way conflicts with the provisions of the Competition Act.
We believe it is a necessary safeguard and will leave this
section as drafted.

1 The Energy Association did not comment on any specific section of the proposed
regulations, but expressed its general support for adopting the regulations.

Standards of Conduct, General Requirements
Section 62.142(a)(2).
A. Comments

The proposed regulations state that no NGDC shall
give an affiliated NGS an “unreasonable preference over
other NGSs” in matters such as scheduling, balancing,
transportation, storage and other services. Both the Attor-
ney General and IRRC have commented that the Compe-
tition Act does not allow for any deviation in regard to
preferences citing section 2209(c) which states that our
Standards of Conduct shall provide for:

No discrimination against or preferential treatment
of any natural gas supplier, including an affiliated
natural gas supplier.

66 Pa.C.S. § 2209(c)(1). These agencies state that our
proposed regulation, by prohibiting unreasonable prefer-
ence, allows NGDCs to give affiliated NGSs reasonable
preferences. IRRC argues that we should delete the word
“unreasonable” from the proposed regulation.

B. Resolution

We agree with the Attorney General and IRRC and will
make the change. This is an instance where the Competi-
tion Act has set a specific standard to which we must
adhere. The word “unreasonable” shall be stricken.

Section 62.142(a)(4).

This subsection states that, if an NGDC tariff is not
mandatory or provides for waivers, the NGDC may not
give preferences to its affiliated NGSs or to nonaffiliated
NGSs when granting waivers. IRRC and Amerada Hess
comment that this subsection should be amended to
require NGDCs to give advance notice when they intend
to grant a waiver to an NGS. Amerada Hess states that
one NGS will not know when another is getting a waiver.

B. Resolution

This subsection is drawn directly from our existing
policy statement. The policy statement also does not have
a requirement that an NGDC must first give notice before
it grants a waiver. It states that the gas utility must not
give preferences in granting waivers. See 52 Pa. Code
§ 69.192(4). It also requires that utilities must keep logs
of all requests for waivers which have been granted. See
52 Pa. Code § 69.192(5). These logs must contain details
as to the party getting the waiver, the reasons for
granting the waiver and other factors. Id. These same
requirements are incorporated into the proposed regula-
tion. See 52 Pa. Code § 62.142(a)(4).

Our policy statement regarding natural gas utilities
with marketing affiliates was adopted eight years ago and
has been in effect since. Prior to drafting the Binding
Interim Standards of Conduct under 66 Pa.C.S. § 2209(a)
we convened a collaborative working group of industry
stakeholders to work with the staff in proposing those
standards. We consulted the same group before we issued
this proposed regulation.

While these commentators posit that there might be a
problem in not requiring NGDCs to give notice prior to
allowing a waiver of their tariffs, we have seen nothing to
indicate that this has been a problem for NGSs in
Pennsylvania. We are not inclined to adopt regulations
which might place additional burdens upon the market
absent good cause. Should a need for a notice require-
ment develop in the future, we will consider adopting one,
but we see no need for it now. However, so that the
process of granting waivers be as transparent as possible,
we will require that the NGDC granting the waiver post
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the terms of the waiver on its web site, provided it has a
web site, for a period of not less than three months.

Section 62.142(a)(7).
A. Comments

Subsection 7 provides that if an NGDC discounts a
distribution service or provides a fee waiver or rebate to
its favored customers, or to the favored customers of its
affiliated NGS, it must also offer the same discount, fee
waiver or rebate to other similarly situated customers. It
also must keep a log, which will be open to the public, of
any such transactions.

IRRC objects to the use of the term “favored customer”
in the proposed regulation. It states:

It appears that it is unnecessary to label certain
customers as “favored.” The provision is clear without
this word. If certain accommodations are made for a
customer, the same accommodations must be offered
to other similarly situated customers.

IRRC suggests that the word “favored” be removed and,
if we should keep it, that “favored customer” be defined in
section 62.141.

B. Resolution

Again, this is an issue which relates to the history of
the provision of natural gas service in the Common-
wealth. Because of its geographic location, Pennsylvania
is crisscrossed by numerous interstate natural gas pipe-
lines which transport gas from the production areas in
the Gulf of Mexico and the Southwest to the Mid-Atlantic
and Northeast. After Congress initiated the decontrol of
wellhead prices of natural gas in 1978 and the Federal
Energy Regulatory Commission authorized open access to
transportation services on the pipelines, it became pos-
sible for end-users to buy gas from independent producers
in the production fields and to have that gas delivered to
their facilities. By and large, initially only users of large
volumes of gas, could afford to purchase gas in this
manner. These tended to be industrial users of gas.

We described the dangers associated with bypass of the
system in an earlier order in which we amended our
regulations governing transportation of non-utility owned
natural gas:

The LDC distribution network is an expensive invest-
ment in plant “in the ground”, originally designed to
serve retail customers, but increasingly designed to
serve transportation customers as well. Because such
costs are sunk costs, it is in the interests of all
customers to share the costs of gas distribution
amongst as many customers as possible. Retention of
customers on the brink of bypass and attraction of
new customers to the distribution system benefit all
customers as long as such customers bear their
variable costs and a share of the fixed costs of the
system.

Gas Transportation Tariffs, Docket No. L-00930084, 171
P.U.R. 4th 496, 503, Final Rulemaking Order entered
August 28, 1996.

In order to retain these customers who are at risk of
leaving the local distribution system, natural gas utilities
in Pennsylvania have long sought to retain such custom-
ers through economic concessions granted to keep them
on the system. Generally, these are the customers which
are referred to as “favored customers.” We believe it is
both necessary and appropriate to retain that phrase in
the regulation. However, in light of IRRC's comment we
will add the following definition to § 62.141 (52 Pa. Code
§ 62.141):

Favored Customer—Any customer of a NGDC or its
affiliated NGS which receives a benefit of economic
value in order to retain that customer on the distri-
bution system.

Section 62.142(a)(8).
A. Comments

Subsection 8 provides that “subject to privacy or confi-
dentiality constraints” an NGDC may not disclose any
proprietary information it has with respect to the cus-
tomer to its affiliated NGS unless the customer has
consented in advance. In the event that it does disclose
such information without the customer’s consent, it must
provide that information to all similarly situated NGS so
that its affiliate will not have an unfair advantage.

Both the Attorney General and IRRC state that this
unfairly releases the customer’s proprietary information
to third parties. IRRC asks if it is necessary to obtain the
customer’s permission before releasing the information. It
states that this should be clarified in the final form
regulation.

B. Resolution

As previously noted, the release of information is to be
made “subject to customer privacy or confidentiality
constraints.” Therefore, the NGDC would be bound by its
tariffs, our regulations and any other applicable terms in
its contracts with its larger industrial and commercial
customers. Nonetheless, we agree that this should be
clarified in the regulation and will add amplification so
that the second sentence of § 62.142(a)(8) reads as fol-
lows:

To the extent that a NGDC does disclose customer
information without customer authorization, it shall
first seek the permission of the customer consistent
with its tariffs, any contractual obligations it may
have to the customer or 52 Pa. Code § 62.78 (Privacy
of customer information) and, if that customer grants
permission, contemporaneously provide this same in-
formation to other similarly situated NGSs in a
similar fashion so as not to selectively disclose, delay
disclosure or give itself or its affiliated NGS an
advantage related to the disclosure.

We would note that 52 Pa. Code § 62.78 regarding the
privacy of customer information does not apply to indus-
trial and large commercial customers; therefore, it is
necessary to reference their contracts with the NGDC.
Additionally, some programs to assist payment troubled
customers require the release or exchange of information
relative to that customer. Therefore, we shall exempt
disclosures made in the course of those programs by
adding the following sentence at the end of
§ 62.142(a)(8).

This subsection shall not apply to the disclosure of
customer information made pursuant to a customer
assistance program mandated by state law or regula-
tion.

Section 62.142(a)(13).

We are also clarifying this section which requires that
an NGDC does not share personnel with an affiliated
NGS in that this could give that marketing affiliate an
advantage over non-affiliated companies. We are adding
language which specifies that, among the personnel which
the NGDC must keep separate from the affiliated NGS
are marketing and customer service personnel.
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Section 62.142(a)(17).
A. Comments

IRRC comments that it finds the prohibition against an
NGDC offering marketing or promotional advertising to
an affiliate to be somewhat confusing. Its comments go to
the way the proposed rule is structured and not to the
prohibition itself. Proposed paragraph (17) states that:

(17) Except in competitive bid situations, a NGDC
may not:

(i) Jointly market or jointly package its Commission-
regulated services with the services of an affiliated
NGS.

(i) Offer or provide to its affiliated NGS products or
services, including bill inserts in its NGDC bills,
promoting an affiliated NGS's services or a link from
the NGDC'’s website, unless the NGDC offers or
provides the products or services to nonaffiliated
NGSs on the same terms and conditions.

IRRC states that the subsection creates an exception
for competitive bid situations, but that section (ii) adds an
additional exception when the NGDC offers these market-
ing services to nonaffiliated NGSs on the same basis as it
offers them to affiliates. It asks us to clarify the intent of
paragraph (17).

B. Resolution

This subsection is intended to prevent an NGDC from
packaging its PUC-regulated service with services offered
by its affiliated NGS or from offering promotional services
to the affiliated NGS without also making the same
product packaging and marketing services available to
nonaffiliated NGSs on the same terms. To do so, it may
offer those services through competitive bidding in which
all interested parties can compete or it can offer its
services to affiliated and nonaffiliated NGSs on the same
terms and conditions. Each alternative puts all of the
NGSs on an equal footing without regard to their rela-
tionship, or lack thereof, to the NGDC. To clarify the
proposed regulation, we shall remove the exception from
the beginning of the section and place it in a separate
subsection so that the section reads:

(17) A NGDC may not:

(i) Jointly market or jointly package its Commission-
regulated services with the services of an affiliated
NGS.

(i) Offer or provide to its affiliated NGS products or
services, including bill inserts in its NGDC bills
promoting an affiliated NGS’s services or a link from
the NGDC's website, unless the NGDC offers or
provides these products or services to nonaffiliated
NGSs on the same terms and conditions.

(iti) The restrictions in (i) and (ii) do not apply to
competitive bid situations.

Section 62.142(b)(1).
A. Comments

Section 62.142(b) involves alternative dispute proce-
dures. The Attorney General pointed out a typographical
error in subsection (1) which we were able to correct prior
to publication of the proposed regulation in the Pennsyl-
vania Bulletin; however, there is one point of clarification
which we believe needs to be addressed. The rule states
that when a dispute arises between an NGDC and an
affiliated NGS or a nonaffiliated NGS concerning these
Standards of Conduct, the NGS should provide notice of

the dispute to the NGDC or affiliated NGS. The Attorney
General said it is unclear which NGS is to provide notice.

B. Resolution

It is intended that the NGS alleging the violation of the
Standards of Conduct would provide notice to the subject
of that allegation whether it is an NGDC or its nonaffili-
ated NGS. We do not believe a change is necessary.

Section 62.142(b)(3)

This section provides that, if the parties are unable to
resolve their dispute by mutual agreement, they may
apply for mediation with the Commission’s Office of
Administrative Law Judge (OALJ). We are sua sponte
adding a reference to our regulations which provide for
the mediation process to make this section easier for
parties to use.

Section 62.142(b)(4), (5) and (6).
A. Comments

Paragraphs (4), (5) and (6) all involve moving a dispute
from the mediation process to the formal complaint
process. With reference to paragraph (5), the Attorney
General states that it is not clear when a party may file a
complaint. He also asks if the informal mediation process
is mandatory. IRRC comments that we should add refer-
ences to specific sections of the pertinent statutes and
regulations which deal with the complaint process.

With regard to paragraph (6), the Attorney General
states that it appears to be redundant with subsection (5)
in that it states that a party may pursue its allegations
through our complaint procedures.

B. Resolution

We agree that there is some redundancy inherent in all
three of these paragraphs. We believe we can simplify
these paragraphs by eliminating superfluous language.
First, paragraphs (4) and (5) duplicate each other. Para-
graph (4) requires the OALJ to convert the dispute to a
formal complaint proceeding if it is not resolved through
mediation. Paragraph (5) states that a party may file a
complaint, if it so desires.

The Public Utility Code provides that the Commission,
or another party, may file a complaint at any time. 66
Pa.C.S. 88 701—03 (Procedure on complaints). Therefore,
it is unnecessary to have two subsections stating that a
dispute which is not resolved may be converted into a
complaint and we will eliminate paragraph (4). Moreover,
the confusion with respect to paragraph (6) seems to arise
from the first sentence of that paragraph which states
that a party may file a complaint. The second sentence
carries the intent of that paragraph in that it deals with
the burden of proof in any such complaint. Therefore we
shall eliminate the first sentence of paragraph (6).

With regard to IRRC's comments, we will add refer-
ences to the Public Utility Code and our regulations in
paragraph (5). These sections, once renumbered, will read
as follows:

(4) A party may file a complaint concerning the
dispute with the Commission under relevant provi-
sions of 66 Pa.C.S. §§ 701—03 (Procedure on com-
plaints) and 52 Pa. Code § 5.21—5.31 (Formal com-
plaints).

(5) A complainant bears the burden of proof consis-
tent with 66 Pa.C.S. § 332 (relating to procedures in
general) in regard to the allegations and may request
penalties for violations under 66 Pa.C.S. § 3301
(relating to civil penalties for violations).
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Conclusion

Accordingly, under sections 501, 502, 504—506, 508,
701, 1501, 1502, 2102—2107 and 2201—2212 of the
Public Utility Code, 66 Pa.C.S. 8§ 501, 502, 504—506,
508, 701, 1501, 1502, 2102—2107, and 2201—2212, and
sections 201—204 of the act of July 31, 1968 (P. L. 769,
No. 240) (45 P.S. 88 1201—1204) and the regulations
promulgated thereunder in 1 Pa. Code 8§ 7.1—7.4, we
hereby adopt 88 62.141 and 62.142, as set forth in Annex
A hereto; Therefore,

It Is Ordered That:

1. The regulations of the Commission, 52 Pa. Code
Chapter 62, are amended by adding 88 62.141 and 62.142
to read as set forth in Annex A.

2. The Secretary shall certify this order and Annex A
and deposit them with the Legislative Reference Bureau
for publication in the Pennsylvania Bulletin.

3. The Secretary shall submit this order and Annex A
to the Office of Attorney General for approval as to
legality.

4. The Secretary shall submit this order and Annex A
to the Governor's Budget Office for review of fiscal
impact.

5. The Secretary shall submit this order and Annex A
for review by the designated standing committees of both
houses of the General Assembly, and for review and
approval by the Independent Regulatory Review Commis-
sion.

6. A copy of this order and Annex A shall be served
upon the Office of Consumer Advocate, the Office of Small
Business Advocate, all jurisdictional NGDCs and all
parties which submitted comments.

7. These regulations shall become effective upon publi-
cation in the Pennsylvania Bulletin.

8. The contact person is Lawrence F. Barth, Assistant
Counsel, Pennsylvania Public Utility Commission, P.O.
Box 3265, Harrisburg, PA 17105-3265, (717) 787-5000.

JAMES J. MCNULTY,
Secretary

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission, relating to this
document, see 36 Pa.B. 1555 (April 1, 2006).)

Fiscal Note: Fiscal Note 57-229 remains valid for the
final adoption of the subject regulations.

Annex A
TITLE 52. PUBLIC UTILITIES
PART I. PUBLIC UTILITY COMMISSION
Subpart C. FIXED SERVICE UTILITIES

CHAPTER 62. NATURAL GAS SUPPLY CUSTOMER
CHOICE

Subchapter E. STANDARDS OF CONDUCT

Sec.
62.141. Definitions.
62.142.  Standards of Conduct.

§ 62.141. Definitions.

The following words and terms, when used in this
subchapter, have the following meanings, unless the
context clearly indicates otherwise:

Affiliated NGS—

(i) An NGS engaging in marketing activities related to
natural gas supply services by the marketing division or
marketing operation of an NGDC.

(ii) The term does not include a utility's marketing
department or division to the extent that it informs
existing or prospective customers of the availability and
price of the regulated sales service that utility furnishes
in its role as supplier of last resort.

Commission—The Pennsylvania Public Utility Commis-
sion.

Favored customer—Any customer of an NGDC or its
affiliated NGS which receives a benefit of economic value
to retain that customer on the distribution system.

NGDC—Natural gas distribution company—A public
utility or city natural gas distribution operation that
provides natural gas distribution services and which may
provide natural gas supply services and other services.
For purposes of this standard of conduct, the term does
not include:

(i) A public utility subject to the jurisdiction of the
Commission which has annual gas operating revenues of
less than $6 million per year, except:

(A) When the public utility voluntarily petitions the
Commission to be included within the definition of
NGDC.

(B) When the public utility seeks to provide natural
gas supply services to retail gas customers outside its
service territory.

(if) A natural gas public utility subject to the jurisdic-
tion of the Commission that is not interconnected to an
interstate gas pipeline by means of a direct or indirect
connection through the distribution system of another
natural gas public utility or through a natural gas
gathering system.

NGS—Natural gas supplier—

(i) An entity other than an NGDC, but including
NGDC marketing affiliates without regard to structural
relationship, which provides natural gas supply services
to retail gas customers utilizing the jurisdictional facil-
ities of an NGDC. The term includes:

(A) An NGDC that provides natural gas supply services
outside its certificated service territories.

(B) A municipal corporation, its affiliates or any joint
venture, to the extent that it chooses to provide natural
gas supply services to retail customers located outside of
its corporate or municipal limits, as applicable, other
than:

(1) As provided prior to July 1, 1999, the effective date
of 66 Pa.C.S. Chapter 22 (relating to natural gas competi-
tion), under a certificate of public convenience if required
under this title.

(I1) Total natural gas supply services in de minims
amounts.

(111) Natural gas supply services requested by, or pro-
vided with the consent of, the public utility in whose
certificated territory the services are provided.

(IV) Natural gas supply services provided to the mu-
nicipal corporation itself or its tenants on land it owns or
leases, or is subject to an agreement of sale or pending
condemnation, as of September 1, 1999, to the extent
permitted by applicable law independent of 66 Pa.C.S.
Chapter 22.
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(ii) The term excludes an entity to the extent that it
provides free gas to end-users under the terms of an oil or
gas lease. Notwithstanding any other provision of 66
Pa.C.S. (relating to the Public Utility Code), an NGS that
is not an NGDC is not a public utility as defined in 66
Pa.C.S. § 102 (relating to definitions) to the extent that
the NGS is utilizing the jurisdictional distribution facil-
ities of an NGDC or is providing other services authorized
by the Commission.

§ 62.142. Standards of conduct.

(&) General requirements. NGDCs and NGSs shall com-
ply with the following requirements:

(1) An NGDC shall apply its tariffs in a nondiscrimina-
tory manner to its affiliated NGS and a nonaffiliated
NGS.

(2) An NGDC may not apply a tariff provision in a
manner that would give its affiliated NGS preference over
other NGSs with regard to matters such as scheduling,
balancing, transportation, storage, curtailment, capacity
release and assignment, nondelivery and other services
provided to its affiliated NGS.

(3) Mandatory tariff provisions may not be waived by
an NGDC for an NGS absent prior approval of the
Commission.

(4) When a tariff provision is not mandatory or pro-
vides for waivers, an NGDC shall grant the waivers
without preference to its affiliated NGS or nonaffiliated
NGS.

(5) An NGDC shall maintain a chronological log of
tariff provisions for which it has granted waivers. Entries
must include the name of the party receiving the waiver,
the date and time of the request, the specific tariff
provision waived and the reason for the waiver. The
chronological log must be open for public inspection
during normal business hours. When the NGDC main-
tains a website, it shall post the terms set forth in this
paragraph on its website for at least 3 months.

(6) An NGDC shall process requests for distribution
services promptly and in a nondiscriminatory fashion
with respect to other requests received in the same or a
similar period. An NGDC shall maintain a chronological
log showing the processing of requests for transportation
services. The chronological log must be open for public
inspection during normal business hours.

(7) If an NGDC provides a distribution service dis-
count, fee waiver or rebate to its favored customers, or to
the favored customers of its affiliated NGS, the NGDC
shall offer the same distribution service discount, fee
waiver or rebate to other similarly situated customers.
Offers may not be tied to an unrelated service, incentive
or offer on behalf of either the NGDC or its affiliated
NGS. A chronological log shall be maintained showing the
date, party, time and rationale for the action. The chrono-
logical log must be open for public inspection during
normal business hours.

(8) Subject to customer privacy or confidentiality con-
straints, an NGDC may not disclose, directly or indirectly,
any customer proprietary information to its affiliated
NGS unless authorized by the customer. To the extent
that an NGDC does disclose customer information with-
out customer authorization, it shall first seek the permis-
sion of the customer consistent with its tariffs, any
contractual obligations it may have to the customer or
§ 62.78 (relating to privacy of customer information) and,
if that customer grants permission, contemporaneously
provide this same information to other similarly situated

NGSs in a similar fashion so as not to selectively disclose,
delay disclosure or give itself or its affiliated NGS an
advantage related to the disclosure. A chronological log
shall be maintained showing the date, party, time and
rationale for the disclosure. The chronological log must be
open for public inspection during normal business hours.
This paragraph does not apply to the disclosure of
customer information made under a customer assistance
program mandated by State law or regulation.

(9) An NGDC shall reasonably allocate to its affiliated
NGS the costs or expenses for general administration or
support services provided to its affiliated NGS.

(10) NGDCs may not condition or tie the provision of a
product, service or price agreement by the NGDC, includ-
ing release of interstate pipeline capacity, to the provision
of a product or service by its affiliated NGS.

(11) An NGDC may not give its affiliated NGS prefer-
ence over a nonaffiliated NGS in the provision of goods
and services including processing requests for informa-
tion, complaints and responses to service interruptions.
An NGDC shall provide comparable treatment in its
provision of goods and services without regard to a
customer’s chosen NGS.

(12) An NGDC and its affiliated NGS shall maintain
separate books and records. Transactions between the
NGDC and its affiliated NGS may not involve cross-
subsidies. Shared facilities must be fully and transpar-
ently allocated between the NGDC function and the
affiliated NGS function. The NGDC accounts and records
shall be maintained so that the costs incurred on behalf
of an affiliated NGS are clearly identified.

(13) NGDC employees who have responsibility for oper-
ating the distribution system, including natural gas deliv-
ery or billing and metering, as well as those responsible
for marketing and customer service, may not be shared
with an affiliated NGS, and their offices shall be physi-
cally separated from the offices used by those working for
the affiliated NGS. NGDC employees may transfer to an
affiliated NGS provided the transfer is not used as a
means to circumvent these standards of conduct.

(14) Neither the NGDC nor its affiliated NGS may
directly, or by implication, falsely and unfairly represent
to a customer, NGS or third party that an advantage may
accrue to a party through use of the NGDC's affiliates or
subsidiary, such as:

(i) The Commission-regulated services provided by the
NGDC are of a superior quality when services are
purchased from its affiliated NGS.

(ii) The merchant services for natural gas are being
provided by the NGDC when they are in fact being
provided by an affiliated NGS.

(iii) The natural gas purchased from a nonaffiliated
NGS may not be reliably delivered.

(iv) Natural gas shall be purchased from an affiliated
NGS to receive Commission-regulated services.

(15) When an affiliated NGS markets or communicates
to the public using the NGDC name or logo, it shall
include a legible disclaimer that states that:

(i) The affiliated NGS is not the same company as the
NGDC.

(ii) The prices of the affiliated NGS are not regulated
by the Commission.

(iii) A customer does not have to buy natural gas or
other products from the affiliated NGS to receive the
same quality of service from the NGDC.
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(16) When an affiliated NGS advertises or communi-
cates verbally through radio or television to the public
using the NGDC name or logo, the affiliated NGS shall
include at the conclusion of the communication a legible
disclaimer that includes all of the disclaimers in para-

graph (15)(i)—(iii).
(17) An NGDC may not:

(i) Jointly market or jointly package its Commission-
regulated services with the services of an affiliated NGS.

(ii) Offer or provide to its affiliated NGS products or
services, including bill inserts in its NGDC bills promot-
ing an affiliated NGS’'s services or a link from the
NGDC's website, unless the NGDC offers or provides
these products or services to nonaffiliated NGSs on the
same terms and conditions.

(iti) The restrictions in subparagraphs (i) and (ii) do
not apply to competitive bid situations.

(18) An NGDC may not offer or sell natural gas
commodity or capacity to its affiliated NGS without
simultaneously posting the offering electronically on a
source generally available to the market or by otherwise
making a sufficient offer to the market. The NGDC shall
maintain a chronological log of these public dissemina-
tions. The chronological log must be open for public
inspection during normal business hours.

(19) An NGDC shall establish and file with the Com-
mission complaint procedures for dealing with alleged
violations of the standards of conduct, with the exception
of paragraph (9), which is exclusively under the purview
of the Commission. These procedures shall be developed
in consultation with interested parties during consider-
ation of tariffs guided by this section and § 69.191
(relating to general). The Commission may grant an
exception to these requirements if warranted by the facts
or circumstances.

(20) An NGDC shall keep a chronological log of any
complaints filed, excepting those filed to paragraph (9),
regarding discriminatory treatment of NGSs. This chrono-
logical log must include the date and nature of the
complaint and the resolution of the complaint. The chro-
nological log must be open for inspection during normal
business hours.

(b) Dispute resolution procedures. In addition to the
procedures in subsection (a)(19):

(1) When a dispute between an NGDC, an affiliated
NGS or a nonaffiliated NGS alleging a violation of the
standards of conduct provisions occurs, the NGS shall
provide the NGDC or affiliated NGS, as applicable, a
written notice of dispute that includes the names of the
parties and customers, if any, involved and a brief
description of the matters in dispute.

(2) Within 5 days of an NGDC's or affiliated NGS'’s
receipt of a notice of dispute, a designated senior repre-
sentative of each party shall attempt to resolve the
dispute on an informal basis.

(3) If the representatives are unable to resolve the
dispute by mutual agreement within 30 days of receipt,
they shall refer the complaint to the Commission’s Office
of Administrative Law Judge for mediation under
§ 69.392 (relating to availability of mediation process). A
party may request mediation prior to that time if infor-
mal resolution is not productive.

(4) A party may file a complaint concerning the dispute
with the Commission under relevant provisions of 66
Pa.C.S. 88 701—703 (relating to procedure on complaints)
and 8§88 5.21—5.31 (relating to formal complaints).

(5) A complainant bears the burden of proof consistent
with 66 Pa.C.S. § 332 (relating to procedures in general)
in regard to the allegations and may request penalties for
violations under 66 Pa.C.S. § 3301 (relating to civil
penalties for violations).

(c) Adoption as company policy. An NGDC and its
affiliated NGS shall formally adopt and implement these
provisions as company policy and take appropriate steps
to train and instruct employees in their content and
application.

[Pa.B. Doc. No. 06-603. Filed for public inspection April 14, 2006, 9:00 a.m.]
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