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THE COURTS

Title 231—RULES
OF CIVIL PROCEDURE

PART I. GENERAL
[231 PA. CODE CHS. 1000 AND 3000]

Amendment of Rules 1141, 1147 and 1149 Govern-
ing the Action of Mortgage Foreclosure, and
Rules 3180, 3181 and 3257 Governing Execution
in an Action of Mortgage Foreclosure and Pro-
mulgation of New Rule 3101.2 Governing Execu-
tion Upon Real and Personal Property; No. 472
Civil Procedural Rules; Doc. No. 5

Order
Per Curiam:

And Now, this 13th day of March, 2007, the Pennsylva-
nia Rules of Civil Procedure are amended as follows:

1. Rules 1141, 1147, 1149, 3180, 3181 and 3257 are
amended to read as follows, and

2. New Rule 3101.2 is promulgated to read as follows.

This order shall be processed in accordance with
Pa.R.J.A. 103(b) and shall be effective June 1, 2007.

Annex A
TITLE 231. RULES OF CIVIL PROCEDURE
PART I. GENERAL
CHAPTER 1000. ACTIONS

Subchapter I. ACTION OF MORTGAGE
FORECLOSURE

Rule 1141. Definition. Conformity to Civil Action.
(@) As used in this chapter,

“action” means an action to foreclose a mortgage upon
any estate, leasehold or interest in land, or upon both
personal property and an estate, leasehold or inter-
est in land pursuant to Section 9604(a) of the
Uniform Commercial Code, but shall not include an
action to enforce a personal liability.

Official Note: Section 9604(a) of the Uniform Com-
mercial Code, 13 Pa.C.S. § 9604(a), provides that if a
security agreement covers both personal and real
property, the secured party may elect to proceed as
to both the real property and the personal property
in accordance with its rights with respect to the
real property, in which case the other provisions of
Article 9 of the Uniform Commercial Code do not
apply.

(b) Except as otherwise provided in this chapter, the
procedure in the action shall be in accordance with the
rules relating to a civil action.

Rule 1147. The Complaint.
(a) The plaintiff shall set forth in the complaint:

(1) the parties to and the date of the mortgage, and of
any assignments, and a statement of the place of record
of the mortgage and assignments;

(2) a description of the land subject to the mortgage;

(3) the names, addresses and interest of the defendants
in the action and that the present real owner is unknown
if the real owner is not made a party;

(4) a specific averment of default;
(5) an itemized statement of the amount due; and
(6) a demand for judgment for the amount due.

Official Note: The plaintiff may also set forth in the
complaint a release of the mortgagor and the mortgagor’s
successors in interest. See Rule 1144(b).

If the mortgage is a residential mortgage under Act No.
6 of 1974, 41 P. S. § 101, the complaint should set forth
an averment of compliance with the provisions of [§]
Section 403 of Act No. 6, 41 P. S. § 403.

(b) If the plaintiff is proceeding against both
personal and real property covered by a mortgage
as provided by Section 9604(a) of the Uniform
Commercial Code, the plaintiff shall set forth in the
complaint.

(1) the matters required by subdivision (a), and

(2) a description of the personal property subject
to the mortgage.

Official Note: Section 9604(a) of the Uniform Com-
mercial Code, 13 Pa.C.S. § 9604(a), relates to the
rights of a secured party when the agreement
covers real and personal property. Compliance with
subdivision (b) of this rule is a prerequisite to
executing in one proceeding pursuant to Rule
3180(b) against both the real and personal property
secured by the mortgage.

Rule 1149. Judgment. Execution.

Judgment in the action shall be enforced as provided by
Rules 3180 to 3183, inclusive.

Official Note: Rule 3180 et seq. govern the en-
forcement of a judgment whether against an estate,
leasehold or interest in land or against both per-
sonal property and an estate, leasehold or interest
in land if the plaintiff has elected to proceed as to
both pursuant to Section 9604(a) of the Uniform
Commercial Code.

CHAPTER 3000. JUDGMENTS

Subchapter D. ENFORCEMENT OF MONEY
JUDGMENTS FOR THE PAYMENT OF MONEY

Rule 3101.2. Obligation Secured by Real and Per-
sonal Property. Plaintiff's Election to Proceed
against Both in Accordance with Its Rights
against the Real Property.

(a)(1) A money judgment on an obligation secured by a
mortgage which grants a mortgage lien on an estate,
leasehold or interest in land and also a security interest
in personal property, at the election of the plaintiff, may
be enforced against both in one proceeding pursuant to
the rules of this chapter governing execution against real
property.

(2) A claim that any tangible personal property levied
upon pursuant to a writ of execution is the property of a
person other than the defendant in the execution shall
proceed in accordance with Rule 3201 et seq. governing
sheriff's interpleader.
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Official Note: The rules of this chapter governing
execution on personal property do not apply to an execu-
tion on personal property if an election has been made to
proceed under this rule. However, Rule 3201 et seq.
governing sheriff's interpleader does apply when tangible
personal property levied upon is claimed to be the
property of a person other than the defendant in the
execution.

For a similar provision applicable to the enforcement of
a judgment of mortgage foreclosure, see Rule 3180(b).

(b) The plaintiff shall make the election to proceed
under subdivision (a) by filing an affidavit setting forth
the place of record of the mortgage and stating that

(1) the mortgage covers both the real property and the
personal property against which the plaintiff seeks execu-
tion, and

(2) the plaintiff intends to proceed against both in
accordance with its rights against the real property
pursuant to Section 9604 of the Uniform Commercial
Code and this rule.

(c) If plaintiff elects to proceed as provided by this rule,
the term “real property” as used in this chapter shall be
deemed to include the personal property.

Official Note: Subdivision (c) is not applicable to a
proceeding in sheriff's interpleader under Rule 3201 et
seq. in which tangible personal property levied upon is
claimed to be the property of a person other than the
defendant in the execution.

Subchapter E. ENFORCEMENT OF JUDGMENTS
IN SPECIAL ACTIONS

ACTION OF MORTGAGE FORECLOSURE
Rule 3180. Judgment. Execution.

(a) Judgment shall be enforced by a writ of execution
substantially in the form provided by Rule 3257.

Official Note: Where judgment is entered on the
obligation secured by the mortgage, execution shall be in
accordance with the rules governing the enforcement of
judgments for the payment of money.

(b) If the plaintiff is proceeding against both
personal and real property covered by a mortgage
as provided by Section 9604(a) of the Uniform
Commercial Code and has complied with the plead-
ing requirements of Rule 1147(b), the judgment may
be enforced in one execution proceeding against
both the personal and real property pursuant to
the rules of this chapter governing execution on
real property.

Official Note: Compliance with Rule 1147(b) gov-
erning the complaint in mortgage foreclosure is a
prerequisite to executing in one proceeding pursu-
ant to Rule 3180(b) against both the real and
personal property secured by the mortgage.

The rules governing execution on personal prop-
erty do not apply to an execution on personal
property under subdivision (b).

For a similar provision applicable to the enforce-
ment of a judgment entered on the obligation se-
cured by the mortgage, see Rule 3101.2.

Rule 3181. Conformity to Rules Governing Enforce-
ment of Judgments for Payment of Money.

(a) The procedure for the enforcement of a judgment
against real property shall be in accordance with the
rules governing the enforcement of judgments for the
payment of money with respect to the following:

[(@]1 (1) Commencement and lIssuance of Writ:—
Rules 3103(a), 3103(e) and 3105.

[ (0) ] (2) Substitution, Reissuance and Expiration of
Writ:—Rules 3106(a), 3106(b) and 3106(d).

[ (©)] (8) Security for Sheriff.—Rule 3116.

[ (d)] (4) Supplementary Relief in Aid of Execution:—
Rule 3118, insofar as applicable.

[ (€)1 (5) Abandonment of Levy:—Rule 3120.

[ (] (6) Notice of Sale, Stay, Continuance:—Rule
3129.1 through .3.

[ (@] (7) Sale of Mortgaged Property Located in More
than One County:—Rule 3131.

[ (h)] (8) Setting Aside Sale:—Rule 3132.
[ )] (9 Lien Creditors as Purchasers:—Rule 3133.

[ )] (10) Sheriff's Deed, Distribution of Proceeds:—
Rules 3135 and 3136.

[ (k)] (11) Sheriff's Expenses and Fees, Recovery as
Costs, Abandonment of Writ for Nonpayment:—Rule
3138.

[ (] (12) Sheriff's Return:—Rules 3139(a)(1), 3139(c)
and 3139(d).

(b) The procedure for the enforcement of a judg-
ment against both personal and real property as
provided by Rule 3180(b) shall be in accordance
with

(1) the rules governing the enforcement of judg-
ments for the payment of money as provided by
subdivision (a) and

(2) Rule 3201 et seq.
interpleader.

governing sheriff’'s

Official Note: Rule 3201 et seq. govern the proce-
dure when tangible personal property levied upon
is claimed to be the property of a person other than
the defendant in the execution.

FORMS
Rule 3257. Writ of Execution. Mortgage Foreclosure.

The writ of execution in an action of mortgage foreclo-
sure shall be substantially in the following form:

(Caption)
WRIT OF EXECUTION
“Commonwealth of Pennsylvania)
“Countyof )

“To the Sheriff of County:
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To satisfy the judgment, interest and costs in the above
matter you are directed to levy upon and sell the
following described property:

€3

(Specifically describe real property)
2

(Specifically describe personal property when
judgment results from a mortgage covering both
personal and real property pursuant to Section
9604(a) of the Uniform Commercial Code)

Note: Description of property may be included in, or
attached to, the writ.

Amount due $
Interest from $
[Costs to be added] $

(Name of Prothonotary (Clerk))

Seal of the Court
Date (Deputy)

Explanatory Comment

Section 9604(a) of the Uniform Commercial Code
(U.C.C.) provides a party with a security interest in
personal property and a mortgage on real property with
the right to proceed against both in accordance with its
rights against the real property:

§ 9604. Procedure if security agreement covers
real property or fixtures

(a) Enforcement: personal and real property.—If a
security agreement covers both personal and real
property, a secured party may proceed:

(1) under this chapter as to the personal property
without prejudicing any rights with respect to the
real property; or

(2) as to both the personal property and the real
property in accordance with the rights with respect to
the real property, in which case the other provisions
of this chapter do not apply.

* * * * *

The provision has already been implemented with
respect to confession of judgment by Rule 2958.2(a). The
following chapters of rules now have been amended to
implement this provision: the action of mortgage foreclo-
sure, execution upon a judgment of mortgage foreclosure
and execution upon a judgment for the payment of money.

Action of mortgage foreclosure and enforcement of judg-
ment

The definition of “action” in Rule 1141 has been revised
to include both the traditional “action to foreclose a
mortgage upon any estate, leasehold or interest in land”
and an action to foreclose a mortgage “upon both personal
property and an estate, leasehold or interest in land
pursuant to Section 9604(a) of the Uniform Commercial
Code.” The amended rule retains the restriction that the
action “shall not include an action to enforce a personal
liability.”

If a plaintiff brings an action to foreclose a mortgage
upon both personal and real property, new Rule 1147(b)
governing the complaint requires that, in addition to the
usual allegations prescribed by subdivision (a) of the rule,

the complaint must set forth “a description of the per-
sonal property subject to the mortgage.”

As a plaintiff may proceed against both the personal
and real property in one action of mortgage foreclosure,
so also the plaintiff may enforce the judgment obtained in
the action in one proceeding. Execution Rule 3180 has
been amended by adding new subdivision (b) providing
that a plaintiff who complies with the pleading require-
ments of Rule 1147(b) may enforce the judgment “in one
proceeding against both the personal and real property
pursuant to the rules of this chapter governing execution
on real property.”

The note following Rule 3180(b) reinforces the rule by
emphasizing that the plaintiff must comply with the
pleading requirements of Rule 1147(b) to be able to
enforce the judgment against both the personal property
and the real property under the rule. The note points out
that the procedure to enforce a mortgage foreclosure
judgment against real property applies to enforcement of
the judgment against the personal property as well. The
rules governing enforcement of judgments against per-
sonal property do not apply unless otherwise provided by
this chapter.

The text of Rule 3181 prior to the present amendment
has been designated subdivision (a) of the rule and the
subparagraphs have been assigned numbers rather than
letters. Subdivision (a) continues to provide that certain
rules governing the enforcement of a money judgment are
applicable also to enforcement of a judgment of mortgage
foreclosure against real property. New subdivision (b)
provides that those rules also apply when the plaintiff is
proceeding against both personal and real property. In
addition, subdivision (b) incorporates the procedure of
Rule 3201 et seq. governing sheriff's interpleader when
there is a claim that the personal property which is the
subject of the execution proceeding is the property of one
other than the defendant.

The form of writ of execution prescribed by Rule 3257 is
revised to accommodate an execution against both per-
sonal and real property by providing for a description of
the personal property to be levied upon as well as a
description of the real property.

Enforcement of judgment for payment of money

A plaintiff may bring an action on the underlying
obligation secured by a mortgage rather than an action to
foreclose the mortgage. When a mortgage grants a mort-
gage lien on real property and a security interest in
personal property, a plaintiff who obtains a money judg-
ment on the underlying obligation may still take advan-
tage of the provisions of Section 9604(a) of the U.C.C.
New Rule 3101.2(a)(1) provides that the plaintiff may
elect to execute against both the personal and real
property “in one proceeding pursuant to the rules of this
chapter governing execution against real property.” Subdi-
vision (b) requires that the election be made by filing an
affidavit and prescribes the content of the affidavit.

Rule 3101.2(a)(1) provides for the execution against
personal property secured by a mortgage to proceed
“pursuant to the rules of this chapter governing execution
against real property.” Subdivision (c) reinforces this
provision by providing that if “plaintiff elects to proceed
as provided by this rule, the term “real property” as used
in this chapter shall be deemed to include the personal
property.”
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Although a party may elect to proceed under Rule
3101.2, subdivisions (a)(1) and (c) of that rule have no
application when there is a claim that tangible personal
property levied upon is the property of a person other
than the defendant in the execution. Subdivision (a)(2)
provides that such a claim is to be determined pursuant
to Rule 3201 et seq. governing sheriff's interpleader.

By the Civil Procedural Rules Committee

R. STANTON WETTICK, Jr.,
Chair

[Pa.B. Doc. No. 07-537. Filed for public inspection March 30, 2007, 9:00 a.m.]

Title 255—LOCAL
COURT RULES

CARBON COUNTY
Administrative Order

And Now, this 13th day of March, 2007, in order to
achieve uniformity in the request and payment of adop-
tion transcripts, it is hereby

Ordered and Decreed that effective immediately, the
Carbon County Court of Common Pleas hereby Rescinds
Local Rule of Orphans Court Procedure Carbon Co.
O.C.R. No. 15.5(a)(1) governing the Petition in Adoption
cases.

It is further Ordered and Decreed that the Orphans’
Court Division of the Court of Common Pleas shall return
to each depositor all funds previously deposited pursuant
to Administrative Order 10-2001 which remain in escrow
and shall remit to the County of Carbon all accrued
interest on said funds.

The Carbon County District Court Administrator is
Ordered and Directed to do the following:

1. File seven (7) certified copies of this Administrative
Order with the Administrative Office of Pennsylvania
Courts.

2. File two (2) certified copies and 1 diskette with the
Legislative Reference Bureau for publication in the Penn-
sylvania Bulletin.

3. File one (1) certified copy with the Pennsylvania
Orphans Procedural Rules Committee.

4. Forward one (1) copy for publication in the Carbon
County Law Journal.

5. Forward one (1) copy to the Carbon County Law
Library.

6. Keep continuously available for public inspection a
copy of the Order in the Register of Wills/Orphans’ Court
Office.

By the Court
ROGER N. NANOVIC,
President Judge
[Pa.B. Doc. No. 07-538. Filed for public inspection March 30, 2007, 9:00 a.m.]
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