
RULES AND REGULATIONS
Title 25—ENVIRONMENTAL

PROTECTION
ENVIRONMENTAL QUALITY BOARD

[ 25 PA. CODE CH. 86 ]
Coal Mine Reclamation Fees and Reclamation of

Bond Forfeiture Sites

The Environmental Quality Board (Board) amends
Chapter 86 (relating to surface and underground coal
mining). The final-form rulemaking incorporates amend-
ments necessary to bring the Commonwealth’s regulatory
program into conformance with Federal standards for
State coal mining regulatory programs. The amendments
address the coal mine reclamation fees paid by surface
coal mine operators, the dedicated use of moneys for
treatment of postmining pollutional discharges at certain
mine sites, pertinent definitions and the requirements for
reclamation of coal mine sites when the mine operator’s
bonds were forfeited by the Department of Environmental
Protection (Department).

This final-form rulemaking was adopted by the Board
at its meeting of April 15, 2008.

A. Effective Date
These amendments will go into effect upon publication

in the Pennsylvania Bulletin as a final-form rulemaking.
B. Contact Persons
For further information contact Joseph G. Pizarchik,

Director, Bureau of Mining and Reclamation, P. O. Box
8461, Rachel Carson State Office Building, Harrisburg,
PA 17105-8461, (717) 787-5103, or Richard S. Morrison,
Assistant Counsel, Bureau of Regulatory Counsel, P. O.
Box 8464, Rachel Carson State Office Building, Harris-
burg, PA 17105-8464, (717) 787-7060. Persons with a
disability may use the AT&T Relay Service (800) 654-
5988 (TDD users) or (800) 654-5988 (voice users). This
final-form rulemaking is available on the Department’s
web site at www.depweb.state.pa.us.

C. Statutory Authority

The final-form rulemaking is adopted under the author-
ity of sections 4(d) and (d.2) and 4.2(a) of the Surface
Mining Conservation and Reclamation Act (PASMCRA)
(52 P. S. §§ 1396.4(d) and (d.2) and 1396.4b(a)); section 7
of the Bituminous Mine Subsidence and Land Conserva-
tion Act (52 P. S. § 1406.7); section 5 of The Clean
Streams Law (35 P. S. § 691.5); section 3.2 of the Coal
Refuse Disposal Control Act (52 P. S. § 30.53b); section
1920-A of The Administrative Code of 1929 (71 P. S.
§ 510-20); and PA. CONST. ART. 1, § 27.

D. Background of the Amendments

This final-form rulemaking amends the regulations
regarding the Commonwealth’s obligation, under Federal
law, to provide for the complete reclamation of a certain
class of surface mine sites (the ABS Legacy Sites) and the
postmining pollutional discharges on these sites. To bring
its coal mining program into compliance with Federal law,
the Department must assure that it always has sufficient
money available to complete the reclamation of the ABS
Legacy Sites, including paying the ongoing costs to treat
the pollutional discharges at these sites in perpetuity. In
related litigation, the United States Third Circuit Court

of Appeals decided that the Commonwealth must demon-
strate that it has sufficient funds, and determined that
the Department must meet its obligation to assure suffi-
cient funds for reclamation of these sites through legally
enforceable means. These amendments are intended to
satisfy the Commonwealth’s obligations under Federal
law by establishing an enforceable regulatory mechanism
for generating funds adequate to cover the reclamation
costs for all of the ABS Legacy Sites.

This final-form rulemaking establishes two accounts to
manage the funds. The Reclamation Fee O&M Trust
Account will be used to fund the operation and mainte-
nance costs on an on-going basis. The final-form rule-
making also establishes a cash reserve within the Recla-
mation Fee O&M Trust Account to pay for unexpected
treatment costs. The ABS Legacy Sites Trust Account will
be used to fund the perpetual costs of treatment for the
discharges at the ABS Legacy Sites. The regulations also
identify the funding sources for the accounts and provides
for adjustments to the reclamation fee to assure that
sufficient funds are available for operation and mainte-
nance. In addition, the regulations list the requirements
for the account to be actuarially sound, which is when
there is enough money in the accounts so that the
interest will cover all of the costs.
Required Consistency of the Commonwealth’s Mining Pro-

gram with Federal Law
One of the fundamental purposes of the Federal Sur-

face Mining Control and Reclamation Act of 1977 (30
U.S.C.A. §§ 1201—1328) (FSMCRA), is to establish a
‘‘nationwide program to protect society and the environ-
ment from the adverse effects of surface coal mining
operations.’’ See 30 U.S.C. § 1202(a). The Federal statute
authorizes the Secretary of the Interior, through the
Federal Office of Surface Mining Reclamation and En-
forcement (OSM), to administer the programs for control-
ling surface coal mining operations required by the
FSMCRA and to promulgate regulations designed to
realize the purposes of the FSMCRA. See 30 U.S.C.A.
§ 1211(c). These purposes include the reclamation of
mined areas left without adequate reclamation and assur-
ing that adequate procedures are undertaken to reclaim
surface areas as contemporaneously as possible with the
surface coal mining operations.

The FSMCRA allows a state to assume jurisdiction over
the regulation of surface coal mining and reclamation
operations if the state can administer that program
according to Federal standards. See 30 U.S.C.A. § 1253.
Once a state program is approved by OSM, the State
achieves ‘‘primacy’’ over the regulation of its surface coal
mining program under the FSMCRA. The Commonwealth
achieved primacy in 1982. See 47 FR 33,050, 33,076 (July
30, 1982). To maintain its jurisdiction over regulation of
coal surface mining activities, the Commonwealth must
maintain a State program in accordance with the require-
ments of the FSMCRA. See 30 U.S.C.A. § 1253. State
laws must be consistent with the provisions of the
FSMCRA, 30 U.S.C.A. § 1255(a), and, in general, a state
program must be at least as effective as the requirements
in the FSMCRA. See 30 U.S.C.A. § 1255.
Conventional and Alternative Bonding Systems

The FSMCRA states a general requirement that before
a coal mining permit is issued an operator must post a
performance bond ‘‘sufficient to assure completion of the
reclamation plan if the work had to be performed by the
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regulatory authority.’’ See 30 U.S.C.A. § 1259(a). The
FSMCRA also allows OSM to approve as part of a state
program an ‘‘alternative bonding system that will achieve
the objectives and purposes of the bonding program
pursuant’’ to section 509. See 30 U.S.C.A. § 1259(c). The
PASMCRA similarly requires a surface coal mining per-
mittee to file a bond with the Department prior to
commencing surface mining operations. See 52 P. S.
§ 1396.4(d) regarding mining permit; reclamation plan;
bond. The amount of the bond shall be ‘‘based upon the
total estimated cost to the Commonwealth of completing
the approved reclamation plan, or in such other amount
and form as may be established by the Department under
regulations for an alternate coal bonding program which
shall achieve the objectives and purposes of the bonding
program.’’ Id. Thus, under both the Commonwealth and
pertinent Federal law, the Department has the authority
to implement two types of bonding systems to provide
financial assurance that surface coal mining operations
are properly reclaimed. The two types are known as
conventional and alternate bonding.

A conventional bonding system (CBS) requires that the
mine operator post a site-specific bond sufficient in
amount to assure completion of the mine site’s reclama-
tion plan if the work had to be performed by the
Department in the event of a forfeiture. This system is
often referred to as full-cost bonding because the amount
of the bond is not discounted or intended to be supple-
mented by other funding sources. An alternate bonding
system (ABS) is typically designed as a collective risk-
spreading system that draws on other sources of funds for
completing reclamation at individual mine sites where
the operator has defaulted on its reclamation obligations
and the bond for the site has been forfeited. With an ABS,
a state can discount the amount of the required site-
specific bond to an amount less than the full cost needed
to complete reclamation of the mine site in the event of
forfeiture. The individual permitted mining operators
usually contribute to a reclamation fund administered by
the regulatory authority (such as, through imposition of a
standard fee), thus sharing the liability for the reclama-
tion of forfeited sites and supplementing the discounted
site-specific bonds.

From 1982 until 2001, the Commonwealth employed a
bifurcated bond system: surface coal mines, coal refuse
reprocessing operations and coal preparation plants were
covered by an ABS, while underground coal mines and
coal refuse disposal operations were covered by a CBS.
The Commonwealth’s ABS was intended to enable the
Department to complete reclamation of forfeited mine
sites notwithstanding that the actual cost of reclamation
exceeded the amount of the individual bonds posted by
the operator for a specific site. The Commonwealth’s ABS
consisted of a system in which various sources of rev-
enue—that is, excess bond money from forfeited and
reclaimed sites, license and permit fees, fines and civil
penalties, and reclamation fees—were all placed into the
Surface Mining Conservation and Reclamation Fund. See
52 P. S. § 1396.18(a) regarding Surface Mining Conserva-
tion and Reclamation Fund; Remining Environmental
Enhancement Fund; Remining Financial Assurance Fund;
and department authority for awarding of grant. Opera-
tors were required to postsite-specific bonds for surface
mining operations covered by the ABS, but they were not
required to post a bond sufficient in amount to cover the
full cost of completing reclamation of the mine site. The
money in the SMCR Fund was intended to cover the
difference between the bond and the actual cost of
reclamation.

The reclamation fee imposed by § 86.17(e) (relating to
permit and reclamation fees) was paid by operators of
permitted sites on a per-acre basis for each acre autho-
rized in the surface mine operator’s permit; the fee was
originally assessed at $50 per acre but was raised to $100
per acre in 1993. As part of administering the Common-
wealth’s ABS, the reclamation fees and other moneys
described previously have been deposited by the Depart-
ment into the SMCR Fund and have been used to
supplement site-specific bonds to cover the Department’s
full costs to reclaim mine sites if mine operators defaulted
on their reclamation obligations.

Insolvency of this Commonwealth’s ABS

Problems relating to the solvency of the Common-
wealth’s ABS were identified around 1990, and by early
1991 OSM began to exercise its oversight authority in an
effort to bring the Commonwealth’s ABS into compliance
with applicable Federal standards. See 30 U.S.C.A.
§§ 1253 and 1254; 30 CFR 732.17, 733.11 and 733.12
(relating to State program amendments; general require-
ments for maintaining State programs; and procedures
for substituting Federal enforcement for State programs
or to withdraw of State programs). In January 1991, OSM
notified the Department that this Commonwealth’s ABS
must be modified to provide the resources needed to
reclaim existing ABS forfeited sites within a reasonable
time frame, and to ensure that future forfeiture sites
would be reclaimed in a timely manner. Moreover, the
ABS had to have sufficient funds to complete the recla-
mation plan approved in the surface mining permit. In
May 1991, OSM codified a required program amendment
directing the Commonwealth to submit information by
November 1991 which demonstrated that the ABS was
solvent. See 30 CFR 938.16(h). Specifically, OSM required
the Commonwealth to either submit information demon-
strating that the ABS ‘‘can be operated in a manner that
will meet the requirements of 30 CFR 800.11(e) (relating
to requirement to file bond)’’ or, to amend its program to
be compliant with Federal standards. 56 FR 24,687,
24,719-21 (May 31, 1991).

In August 1991, the OSM’s Harrisburg Field Office
issued a report titled Pennsylvania Bond Program as an
Alternative Bonding System. The 1991 report documented
the Department’s failure to adequately reclaim all for-
feited ABS sites, primarily because the Department was
not addressing postmining pollutional discharges at many
of the sites. The report concluded that the ABS was
insolvent because the Department did not have sufficient
funds to complete the reclamation at all of the primacy
ABS forfeiture sites.

In October 1991, OSM notified the Department, under
30 CFR 732.17, that for the Commonwealth to maintain
jurisdiction of the regulatory program under the
FSMCRA, the Department had to adopt changes to its
ABS to address program deficiencies and outstanding
reclamation on ABS forfeiture sites (the 30 CFR Part 732
notice (relating to procedures and criteria for approval or
disapproval of State program submissions)). A 30 CFR
732 is a document in which the OSM notifies the State
that its regulatory program must be amended to be in
accordance with the FSMCRA and consistent with Fed-
eral regulations. A notification may be necessary as a
result of Federal regulation changes, State or Federal
court decisions, or problems identified during oversight or
other program review processes. See Pennsylvania Fed’n
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of Sportsmen’s Clubs v. Norton, 413 F. Supp. 2d 358, 364
(M.D. Pa. 2006). The 30 CFR Part 732 Notice stated, in
part:

The specific event leading to this determination is an
OSM Field Office evaluation of the adequacy of the
Commonwealth’s ABS. This evaluation identified un-
funded reclamation liabilities (for backfilling, grad-
ing, and revegetation) in excess of 8 million dollars
for current bond forfeiture sites alone. The review
also found that the ABS is financially incapable of
abating or permanently treating pollutional dis-
charges from bond forfeitures. Even if no such dis-
charges are created in the future, annual treatment
costs for existing discharges are currently estimated
at 1.3 million dollars.

The 30 CFR Part 732 Notice concluded that the ABS was
no longer in conformance with the FSMCRA and the
Federal regulations, which mandate that an ABS ‘‘must
assure that the regulatory authority will have available
sufficient money to complete the reclamation plan for any
areas which may be in default at any time.’’ See 30 CFR
800.11(e)(1).

Termination of ABS and Conversion of Surface Mines to a
CBS

The Department undertook various efforts in response
to the OSM’s required program amendment and the 30
CFR Part 732 Notice (most of which need not be enumer-
ated in this preamble), including an increase in amount of
the per-acre reclamation fee from $50 to $100 per acre in
1993. Doubling the reclamation fee did not generate
sufficient funds to eliminate the ABS deficit, and the
Department concluded that if significant changes were
not made the deficit would only get worse. The number of
acres being permitted had been declining (with a corre-
sponding reduction in income from the reclamation fee),
and there was a significant number of underbonded ABS
permits with postmining discharges. Recognizing that the
ABS would never address the situation, the Department
decided to terminate the ABS and to employ a full-cost
bonding system for all of this Commonwealth’s active
mine sites. In 2001, the Department began converting
active surface coal mining permits issued under the ABS
to a CBS.

The conversion of the ABS permits to a CBS required a
complex approach by the Department in coordination
with the Legislature and the mining industry. The main
components of the approach included the following. A
comprehensive analysis by the Department of the existing
ABS deficit for land reclamation was prepared in a
February 2000 report titled Assessment of Pennsylvania’s
Bonding Program for Primacy Coal Mining Permits.
Based on the report’s conclusions, the General Assembly
appropriated $5.5 million in 2001 to cover that land
reclamation deficit. The Department developed a conver-
sion assistance financial guarantee program by which the
Department effectively operates as a surety and provides
part of the bonding for conventional bonds, thus easing
the transition for active operators to the CBS and thereby
preventing bankruptcies or abandonment of sites, or both.
In 2001, the General Assembly appropriated $7 million to
underwrite the conversion assistance financial guarantee
program. The Department developed a detailed conven-
tional bonding guidance document that set forth the
mechanics of the conventional bonding process for surface
mining operations. The Department then implemented
conventional bonding for all ABS actively-mined, permit-
ted surface coal mine sites. A plan to address postmining
pollutional discharges on the ABS forfeiture sites was

formulated, resulting in the Program Enhancement Docu-
ment and the Discharge Abatement Workplan. In August
2001, the ABS was formally terminated.

Related Litigation

In 1999, a citizens’ suit was filed in the United States
District Court for the Middle District of Pennsylvania by
several citizen groups against the Department, OSM and
the United States Department of the Interior. Pennsylva-
nia Federation of Sportsmen’s Clubs, Inc. et al. v.
McGinty, et al., (No. 99-cv-1791). Plaintiffs alleged various
deficiencies in the Commonwealth’s bonding program
related to the insolvency of the ABS and the Depart-
ment’s failure to reclaim all the ABS forfeiture discharge
sites. Six of the eight counts against the Department
were dismissed. The remaining two concerned the 30 CFR
Part 732 Notice and required program amendment in 30
CFR 938.16(h) (relating to regulatory programs amend-
ments). This lawsuit is currently pending before the
United States District Court for the Middle District of
Pennsylvania and has been stayed pending the final
disposition of a related case in the same court called
Pennsylvania Federation of Sportsmen’s Clubs, Inc. et al.
v. Kempthorne, et al., (No. 03-cv-0220). In June 2003, the
OSM terminated the bonding program deficiency as it
relates to the ABS, in part, as a result of the Depart-
ment’s conversion to the CBS and in response to a report
prepared by the Department jointly with the OSM. The
report is titled Pennsylvania Bonding System Program
Enhancements and includes a discussion and analysis of
the bond program enhancements undertaken to resolve
inadequate bonding for the ABS. The Kempthorne case
was filed in December 2003, by the same plaintiffs that
filed the McGinty case, in response to the OSM’s termina-
tion of the 30 CFR Part 732 Notice and its removal of the
required program amendment in 30 CFR 938.16(h). The
Kempthorne (previously called Norton) case names the
United States Department of the Interior and the OSM as
defendants; the Department intervened as a defendant in
this litigation. See Pennsylvania Federation of Sports-
men’s Clubs, Inc. et al. v. Norton, et al., 413 F. Supp. 2d
358 (M.D. Pa. 2006). In 2006, the U.S. District Court in
Kempthorne granted the joint motion of the Federal
defendants and the Department requesting dismissal of
the case. Plaintiffs then appealed the decision to the
United States Court of Appeals for the Third Circuit.

In the Kempthorne case, plaintiffs argued that it was a
violation of section 509 of the FSMCRA (30 U.S.C.
§ 1259), and the regulations implementing the FSMCRA
issued by the OSM—specifically 30 CFR 800.11(e)(1)—for
the Department to terminate its ABS when it converted
to a CBS in 2001. Plaintiffs also argued that, even if the
ABS was lawfully terminated in 2001, the primacy ABS
forfeited sites plus any additional sites whose reclamation
costs are not fully covered by CBS bonds (together the
‘‘ABS Legacy Sites’’), remain subject to the requirements
of 30 CFR 800.11(e)(1). As such, the Commonwealth
remains obligated to provide for the complete reclamation
and treatment of the ABS Legacy Sites and their pol-
lutional discharges by assuring the Department has
available sufficient money to complete reclamation for
these sites at any time. See 30 CFR 800.11(e)(1).

On August 7, 2007, the Third Circuit decided the
appeal and issued an opinion in which the court reversed,
in part, the district court and remanded the case for
further proceedings in accordance with the appellate
decision. See Pennsylvania Federation of Sportsmen’s
Clubs, Inc. v. Kempthorne, 497 F.3d 337 (3d Cir. 2007).
The Third Circuit decision in Kempthorne directly im-
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pacted the Department’s decisions with respect to this
final-form rulemaking because the Department had pro-
posed to eliminate the per-acre reclamation fee in 25
Pa. Code § 86.17(e) in the proposed rulemaking. See 36
Pa.B. 4200, 4200-01 (August 5, 2006). The Court ex-
plained the pertinent issue as follows:

Although we have determined that Pennsylvania has
effectively converted to a CBS and OSM did not
abuse its discretion in approving that conversion,
neither we nor OSM are yet out of the woods, so to
speak. That is because we are still faced with the
question of what obligations, if any, Pennsylvania has
to ensure reclamation of sites forfeited before the
conversion to a CBS began, plus any additional sites
whose reclamation costs are still not fully covered by
CBS bonds. To clarify, it is important we distinguish
between the ABS as a bonding program, which no
longer exists in Pennsylvania, and the particular
mine sites bonded under that now defunct program.
This distinction is a critical one as the conclusion
that it is permissible under the ‘‘[FSMCRA]’’ for a
State to dissolve its ABS program, in the manner
Pennsylvania has, does not lead ineluctably to the
conclusion that all liabilities accrued under that
program are also automatically dissolved. In other
words, there are still mining sites in Pennsylvania
that were originally bonded under the ABS and
forfeited prior to the CBS conversion. The question
remains as to what obligations Pennsylvania has to
provide for complete reclamation and treatment of
these mining sites and their pollutional discharges.

Kempthorne, 497 F.3d at 349-50.

The Third Circuit concluded that 30 CFR 800.11(e)
continues to apply to the ABS Legacy Sites and ‘‘that
§ 800.11(e) requires that Pennsylvania fulfill the obliga-
tions it voluntarily assumed to ensure that these sites are
fully reclaimed.’’ Kempthorne, 497 F.3d at 353. To meet
the requirements of Federal law, a state’s ABS ‘‘must
assure that the regulatory authority will have available
sufficient money to complete the reclamation plan for any
areas which may be in default at any time.’’ See 30 CFR
800.11(e)(1). Thus, the Third Circuit ruled that the
Commonwealth must assure that it will have sufficient
money available at any time to complete the reclamation
of all the ABS Legacy Sites, including the treatment of
any postmining pollutional discharges at these sites. The
Third Circuit Court also ruled that the Program Enhance-
ment Document did not meet the Federal requirements
because it was not a formal program amendment and was
not legally enforceable. The Court reinstated the 30 CFR
Part 732 Notice and the required program amendment in
30 CFR 938.16(h) and remanded the case to the District
Court for further proceedings, see Kempthorne, 497 F.3d
at 354-55. The related litigation has been temporarily
stayed by the District Court pending the issuance of this
final rulemaking. To comply with the Court’s ruling, the
Commonwealth must assess the extent of the liability
associated with all of the ABS Legacy Sites, and must
identify specific sources of dedicated revenue that will
generate enough money to cover the costs of reclaiming
these sites, specifically the ongoing costs for treating any
pollutional discharges at these sites. The method for
providing the revenue must be submitted to the OSM for
approval as a formal program amendment which satisfies
the 30 CFR Part 732 Notice and 30 CFR 938.16(h), and it
must be legally enforceable.

Reclamation Obligations at the Primacy ABS Legacy Sites

As part of its development of this final-form rule-
making, the Department carefully examined the extent of
the liability associated with all of the ABS Legacy Sites.
The reclamation liability of the ABS Legacy Sites was
divided into two categories: outstanding land reclamation;
and the abatement or perpetual treatment of postmining
pollutional discharges. In 2004, in an effort to improve
the management of the reclamation of the ABS sites, the
responsibility for coordinating the reclamation of primacy
bond forfeiture sites was transferred from the Bureau of
Abandoned Mine Reclamation to the Bureau of District
Mining Operations. At that time, there were approxi-
mately 150 primacy ABS permits with outstanding recla-
mation obligations (land reclamation and postmining dis-
charges).

Fifty-five ABS sites had land reclamation remaining to
be completed as of November 2007. Of these 55, 23 have
had the necessary arrangements made and are in the
process of being reclaimed. All of the remaining primacy
ABS sites with outstanding land reclamation have been
identified and evaluated to determine the projected costs
of completing this land reclamation. The estimated cost of
the land reclamation for these remaining land-
reclamation sites is approximately $7.8 million. As of
November 2007, the ABS deficit closeout account balance
was approximately $4.4 million. Forfeited bonds were
collected for the land reclamation primacy ABS sites;
there is approximately $1.9 million in collected bonds for
these sites currently held in a restricted account in the
SMCR Fund. The balance of about $1.5 million needed to
complete the land reclamation at ABS Legacy Sites can
be paid from other funds currently in the SMCR Fund,
including excess bond money from other forfeited sites
that have already been fully reclaimed and interest
income on the SMCR Fund moneys. The Department has
determined that it currently has sufficient money avail-
able in the SMCR Fund to complete all of the outstanding
land reclamation at the ABS Legacy Sites. Nearly all of
this money is already restricted by law for this purpose,
and the Department expects that land reclamation at the
ABS Legacy Sites will be completed within the next 2
years. Thus, the changes made for this final-form rule-
making do not address funding for land reclamation of
ABS Legacy Sites.

The ABS Legacy Sites with discharges that need treat-
ment include both the primacy ABS forfeited sites, plus
any additional sites whose reclamation costs are not fully
covered by CBS bonds when forfeited in the future. All of
these sites remain subject to 30 CFR 800.11(e)(1). Estab-
lishing a final exact number of ABS Legacy Sites with
pollutional discharges that will need treating is not yet
possible, though the Department has identified and evalu-
ated the primacy ABS discharges sites that have already
had the bond forfeited.

There are 80 primacy ABS permits where the bonds
were forfeited and there is a postmining discharge that
requires continued treatment. Some of these permits
contain multiple discharges. The population of the ABS
forfeited postmining discharge sites has been evolving,
and the Department has worked closely with the OSM to
develop and maintain an accurate inventory of these
discharges. In 2003, there were 99 discharges on the
primacy ABS forfeiture discharge sites inventory. As of
October 2007, there were 97 discharges, however, a
significant number of discharges had been removed from
the list and others added between 2003 and October 2007.
An evaluation of the primacy ABS forfeited discharge
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sites was completed, to project the costs of treating the
discharges at these sites. Postmining treatment costs are
evaluated in three categories: (i) initial facility construc-
tion costs; (ii) the annual operation and maintenance cost;
and (iii) recapitalization costs. Initial facility construction
costs cover all of the costs to get a treatment system up
and running such as facility design costs, property access
and construction. The annual operation and maintenance
costs include: the treatment chemicals as needed, water
quality sampling, facility inspection, site maintenance
and sludge removal and disposal. Recapitalization costs
are the money that needs to be set aside to reconstruct a
facility or replace major components of a treatment
system. Of the 97 discharges on the ABS forfeiture
discharge sites inventory, 30 have functioning passive
treatment systems in place. Costs for treating all the 97
discharges at the primacy ABS forfeiture discharge sites
were estimated using the water quality and quantity
monitoring data for the discharges and the AMDTreat
model developed by the OSM.

The initial cost to construct the necessary facilities for
the primacy ABS forfeiture discharge sites is approxi-
mately $2.8 million. The Department currently has funds
available to cover the cost to construct the necessary
initial treatment facilities for the primacy ABS forfeiture
discharge sites. There is approximately $2.5 million in the
released bond account which may be used to pay the
treatment facility construction costs. Money in the gen-
eral operations account may be used for reclamation
purposes as well as general administrative costs, and
there is approximately $9.2 million currently held in the
general operations account. Construction of these initial
treatment facilities is expected to occur over the course of
the next 2 to 3 years. Consequently, the changes made for
this final-form rulemaking do not address the means for
funding initial construction costs at the primacy ABS
forfeiture discharge sites.

The total estimated annual operation and maintenance
costs for the 80 primacy ABS forfeiture discharge sites
and their 97 discharges, once construction of all the
necessary treatment facilities has been completed, is
approximately $1.2 million. These costs were also calcu-
lated using the AMDTreat model developed by the OSM.
Currently, there is no established, legally-enforceable,
means to generate the revenue to pay the annual opera-
tion and maintenance costs (including recapitalization
costs) associated with the primacy ABS discharge sites.
The changes made for this final-form rulemaking are
intended to provide a legally enforceable mechanism for
paying the costs of treating the discharges at the ABS
Legacy Sites in perpetuity. The final-form rulemaking
restructures the reclamation fee and dedicates other
sources of funding for performing reclamation of the ABS
Legacy Sites, including the interest earned by the recla-
mation fee moneys and civil penalties assessed under the
PASMCRA. See Summary of Changes to the Proposed
Rulemaking in Section E.

It is important to recognize that the ABS forfeiture
discharge sites inventory will continue to have some sites
added to the list. At the time of conversion to the CBS
there were some surface coal mining sites, permitted
under the primacy ABS, that were not being actively
mined but had postmining pollutional discharges and the
operators were continuing to treat the discharges. The
bonds for these sites were not sufficient to cover the costs
to perpetually treat the discharges. These sites remain
part of the ABS legacy until the costs to treat the
discharges in perpetuity are covered by fully-funded
financial guarantees. At the time of conversion, additional

bond needed to be posted, or fully-funded trusts estab-
lished, for 270 treatment facilities to treat 400 existing
postmining discharges at these sites. As of December
2007, operators had posted additional bonds, or estab-
lished trust funds, through the execution of 72 agree-
ments covering 174 discharge treatment facilities treating
244 discharges. Forty-four of the 72 agreements are for
full-cost bonds totaling $109.1 million; 16 are fully-funded
trusts totaling $45.5 million; 11 involve trusts being
funded over time that will total $43.1 million when fully
funded. Negotiations are currently ongoing for 22 agree-
ments for 55 facilities and 59 discharges, with a total
estimated financial obligation (bond or trust) of $57.8
million. It was expected that about 124 agreements would
be needed to fund the entire set of 270 treatment
facilities.

As of December 2007, there remained 45 primacy ABS
permits with 85 postmining discharges where the permit-
tee has yet to post a full-cost financial guarantee, but the
bond currently posted for the site has not been forfeited.
It is not possible to know how many of these 45 permits
will ultimately be forfeited and added to the primacy ABS
forfeiture discharge inventory. The operator may ulti-
mately default on its obligation at some of these sites and
the defaulted sites would become part of the ABS legacy
for which the Department must assure long-term funding
for discharge treatment. This final-form rulemaking ad-
dresses this uncertainty, in part, through a mechanism to
adjust the amount of the reclamation fee, and by main-
taining a $3,000,000 cash reserve in the Reclamation Fee
O&M Trust Account. The Department determined the
amount of the cash reserve by taking into account the
expected annual operation and maintenance costs up
until January 1, 2010 (when the fee can be adjusted).
Another consideration was the cost to maintain treatment
at ABS sites that may be forfeited. The conditions which
must be met before the ABS Legacy Sites Trust Account
is actuarially sound are intended to assure the generating
of sufficient funds for the Department to pay the dis-
charge treatment costs for the entire class of ABS Legacy
Sites.
Available Revenue Sources for Reclamation of ABS Legacy

Sites
As part of its development of this final-form rule-

making, the Department also examined existing funds
and revenue sources available to pay for the required
reclamation of primacy ABS forfeiture discharge sites.
Funds which may be used for reclamation are currently
held in the SMCR Fund and are tracked in various
accounts. The available funds which may be used to help
pay for treatment of discharges at ABS forfeiture sites
include the money collected from bonds forfeited at ABS
discharge sites and excess bond money in the released
bond account. When a bond is forfeited and collected, the
money is deposited in the restricted bond account. This
money may only be used for reclamation activities for the
permit for which it was posted, unless it is determined
that the reclamation is unreasonable, unnecessary or
impossible. If any of these restricted funds are not needed
to reclaim the site for which they were posted, then they
are transferred to the released bond account for use to
complete other reclamation projects. See 52 P. S.
§ 1396.18(b). Money in the general operations account in
the SMCR Fund may be used for reclamation, in addition
to other purposes provided for in the PASMCRA. See 52
P. S. § 1396.18(a) and; § 86.187(a)(3) (relating to use of
money).

Current revenue sources which may be used to pay the
costs of treating the discharges at the ABS Legacy Sites

4746 RULES AND REGULATIONS

PENNSYLVANIA BULLETIN, VOL. 38, NO. 35, AUGUST 30, 2008



were identified. These include the following: (i) revenue
from the per-acre reclamation fee imposed by § 86.17(e);
(ii) interest on funds held in the reclamation fee account;
(iii) interest on funds held in the restricted bond account;
(iv) interest on the other moneys held in the SMCR Fund
such as moneys in the released bond account or the
general operations account; and (v) civil penalties as-
sessed under the PASMCRA. At the current rate of $100
per acre imposed on the operational area of the permit,
the reclamation fee is expected to produce revenue of
approximately $200,000 per year. The State Treasurer is
responsible for the management of Commonwealth money
and moneys in the SMCR Fund generate interest which is
periodically paid into the fund. The interest income has
been at an annual rate of about 5%. The amount collected
for civil penalties assessed under the PASMCRA tends to
fluctuate from year to year, however the average annual
amount collected over the past 6 years has been approxi-
mately $300,000.

Public Response to Elimination of Reclamation Fee in
Proposed Rulemaking and Public Involvement in Devel-
opment of the Final-form Rulemaking

The proposed rulemaking was published at 36 Pa.B.
4200. Public comments were accepted from August 5,
2006, to September 5, 2006, and the comment period
officially closed on November 5, 2006. The Department
received extensive public comments regarding the pro-
posed elimination of the reclamation fee imposed by
§ 86.17(e) and the Department’s financial means for
addressing the ABS Legacy Sites. The Department pro-
posed to eliminate the reclamation fee for a variety of
reasons: the ABS had been terminated in 2001; active
mine sites permitted under the ABS had been converted
to the CBS; operators are being required to post full-cost
bonds for the costs to treat postmining pollutional dis-
charges which had developed on active mine sites; the
General Assembly had appropriated the money needed to
complete the land reclamation of all of the ABS forfeited
sites; and the discharges on the ABS forfeited sites were
proposed to be addressed in accordance with the Program
Enhancements Document. The public commentators ob-
jected to the proposed elimination of the reclamation fee
for various reasons. The comments asserted that the
Commonwealth had a legal obligation to adequately
complete the reclamation of all ABS Legacy Sites, ques-
tioned the Department’s financial capacity to do so with-
out restructuring the current system, and recommended
that the Department maintain the reclamation fee as part
of a system for paying the ongoing operation and mainte-
nance costs associated with treating postmining pol-
lutional discharges at the ABS forfeiture sites in perpetu-
ity. A summary of the comments and responses to the
proposed rulemaking is set forth in Section F.

Following the close of the comment period on the
proposed rulemaking, and prior to the appellate Court’s
decision in the related litigation, the Department pre-
sented this rulemaking to the MRAB at its January 25,
2007, meeting as a final-form without having made any
changes to the proposed rulemaking. At the January 25,
2007, meeting, the MRAB was deadlocked in the vote on
a motion to recommend that the Department proceed to
final-form rulemaking and eliminate the reclamation fee.
At that meeting, some of the MRAB members expressed
the view that further progress in obtaining additional
bond money for the primacy ABS discharge sites must be
accomplished before the reclamation fee could be elimi-
nated. After hearing the Department’s report, the MRAB
members opposed to moving forward with eliminating the
reclamation fee stated that it was premature to eliminate

the fee because the Department did not have sufficient
funds on hand to cover the costs to treat the discharges at
the ABS Legacy Sites.

The deadlock in the MRAB’s vote, the views expressed
by the MRAB members at the January 2007 meeting, the
public comments on the proposed rulemaking, and ulti-
mately the decision by the Third Circuit in Kempthorne
discussed previously, resulted in the Department’s recon-
sideration of the advisability of eliminating the reclama-
tion fee as part of this rulemaking. In the wake of the
August 2007 Court decision in Kempthorne, the Depart-
ment sought the advice of the MRAB on how to proceed
in response to that decision. A series of MRAB meetings
were held specifically so that the Department could
obtain advice and recommendations from the MRAB
based upon: the Third Circuit court decision, the out-
standing required program amendment and 30 CFR Part
732 Notice issued by the OSM, and the public comments
on the proposed rulemaking. This issue was on the
agenda at the meetings of the full MRAB on October 25,
2007, and the special meeting on November 29, 2007. In
addition, the Regulation, Legislation and Technical Com-
mittee of the MRAB met on October 17, 2007, and
November 15, 2007, solely to address this issue.

At its November 29, 2007, meeting, the MRAB unani-
mously recommended that the Department address the
ABS Legacy Sites by means of the following components.
First, the Department should retain the reclamation fee
and should dedicate the money collected from imposition
of the fee solely for the purpose of paying operation and
maintenance costs for the discharges on the ABS Legacy
Sites. Second, the amount of the reclamation fee should
be maintained at its current rate of $100 for 2 years.
After 2 years, it should be adjusted by operation of law to
generate sufficient funds to pay operation and mainte-
nance costs for discharges on the ABS Legacy Sites until
a permanent alternate source of funding is found and the
reclamation fee can be discontinued. Third, the Depart-
ment should also dedicate money from certain other
specific sources for use in paying operation and mainte-
nance costs for ABS Legacy Sites. The MRAB suggested
dedicating the moneys received from civil penalties col-
lected under PASMCRA, a portion of the interest earned
on other moneys held in the SMCR Fund (to be deter-
mined at the Department’s discretion), and funds from
certain other identified sources. Lastly, the MRAB re-
quested that the Department present its annual review
and proposed adjustment of the reclamation fee amount
to the MRAB for review and comment in advance of the
adjusted amount being published in the Pennsylvania
Bulletin, and that the final-form rulemaking include a
provision expressly noting that the Department’s determi-
nation of the adjusted amount is appealable to the
Environmental Hearing Board (EHB). The MRAB agreed
with the Department’s proposal to create a separate
restricted ABS Legacy Sites Account which would hold
the collected bonds on primacy ABS forfeited discharge
sites and the interest generated by those funds.

The Department met informally with OSM between
August 2007 and January 2008 to discuss compliance
with the appellate court decision in Kempthorne, and the
Department’s response to the outstanding required pro-
gram amendment in 30 CFR 938.16(h) and the 30 CFR
Part 732 Notice issued by OSM and reinstated by the
Court. On November 6, 2007, OSM provided some direc-
tion in a letter to the Department regarding its expecta-
tions for a program amendment to address the ABS
deficiencies. The letter stated that the Department should
focus its attention on ‘‘developing an amendment that
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provides enforceable guarantees that satisfy the financial
obligations prescribed by § 800.11(e) for those reclama-
tion obligations not covered by full cost bonds.’’ The
November 6, 2007, letter from OSM also stated that ‘‘the
amendment needs to identify the specific revenue sources
to be used, and include a requirement that the revenue
generated be directed towards the reclamation of mine
sites that were permitted after Pennsylvania obtained
programmatic ‘primacy’ in 1982.’’

The Department drafted changes to this final-form
rulemaking in response to the MRAB and OSM recom-
mendations, and to the public comments received on the
proposed rulemaking. The Department then sought public
comment on the changes being made between proposed
and final-form rulemaking through an Advance Notice of
Final Rulemaking (ANFR). On January 5, 2008, the
ANFR was published in the Pennsylvania Bulletin seek-
ing comments on the changes from proposed to final
rulemaking and providing thirty days to submit such
comments. See 38 Pa.B. 80 (January 5, 2008). A summary
of the comments and responses to the ANFR is set forth
in Section F.1.

At the MRAB meeting on January 10, 2008, members
of the MRAB commented on the draft of the final-form
rulemaking issued as part of the ANFR and suggested
several changes to the draft. First, the MRAB recom-
mended strengthening the text of the provisions estab-
lishing the Reclamation Fee O&M Account and ABS
Legacy Sites Account to better prevent the funds in these
accounts from being used for some purpose other than
paying costs associated with the treatment of discharges
on the ABS Legacy Sites. The MRAB did not think that
the provisions limiting how the Department could use the
money were a sufficient protection. Second, the MRAB
asked that the $50 minimum amount set for the reclama-
tion fee be removed from the draft issued with the ANFR.
Third, they requested that only ‘‘excess’’ moneys in the
Reclamation Fee O&M Account should be available for
transfer to the ABS Legacy Sites Account. Finally, the
MRAB recommended that a provision be added expressly
stating that an alternate source of funding in lieu of the
reclamation fee could be used if that alternate funding
source was sufficient to maintain the $3 million balance
and cover the annual costs of treating the discharges at
all ABS Legacy Sites. The final-form rulemaking was
formally presented for consideration by the MRAB at its
meeting on January 10, 2008, at which time the Depart-
ment requested the MRAB’s approval of the final-form
rulemaking. After making the recommendations for
changes described previously, the MRAB voted unani-
mously to recommend this final-form rulemaking for
approval. The Department incorporated changes in re-
sponse to these MRAB recommendations into the final
rulemaking.

The Department also met individually with representa-
tives of the surface mining industry, OSM, and interested
citizens groups to solicit comments on the final-form
rulemaking as proposed in the ANFR. The amendments
made to the reclamation fee section (§ 86.17(e)) and the
use-of-money section (§ 86.187) in this final-form rule-
making respond to recommendations made by the MRAB,
to public comments made in response to the ANFR, and
to comments made by OSM, the regulated industry and
interested citizens groups. See Summary of Changes to
the Proposed Rulemaking in Section E.

Bond Forfeiture Program Corrections

The amendments to the bond forfeiture regulations in
§§ 86.187(b)—86.190 will make these sections consistent

with Federal regulations, and are necessary to satisfy
conditions for maintaining primacy of the Common-
wealth’s regulatory program. OSM previously disapproved
certain aspects of these regulations and required amend-
ments to make the regulations as effective as Federal law.
See 30 CFR 938.16(mm)—(qq) (required program amend-
ments for Pennsylvania); 56 FR 55080 (October 24, 1991).
These amendments will satisfy the requirements in 30
CFR 938.16(mm)—(qq). No changes were made to these
bond-forfeiture amendments between proposed and final-
form rulemaking.

E. Summary of Changes to the Proposed Rulemaking
The following sections have been revised or added in

the final-form rulemaking.
§ 86.1. (definition of ‘‘ABS Legacy Sites’’)

The term ‘‘ABS Legacy Sites’’ has been added to the list
of terms in § 86.1 (relating to definitions) because it is
used throughout the amendments to §§ 86.17(e) and
86.187 made as part of this final-form rulemaking. The
term ‘‘ABS Legacy Sites’’ connotes a certain class of
surface coal mine sites which were permitted under the
Department’s primacy ABS. These sites have postmining
pollutional discharges, the operator has defaulted on its
obligation to adequately treat the discharges, and the
operator’s financial guarantee for reclamation is insuffi-
cient to cover the cost of treating the discharge in
perpetuity. The Department’s means for addressing recla-
mation of the ABS Legacy Sites, including the cost of
treating the discharges in perpetuity, is the subject of the
ruling of the Third Circuit Court of Appeals in the
Kempthorne case discussed previously, and the focus of
public comments on the proposed rulemaking. The cost of
treating the discharges at these sites is being addressed
by the amendments to §§ 86.17(e) and 86.187 made as
part of this final-form rulemaking.
§ 86.1. (definition of ‘‘operational area’’)

The term ‘‘operational area’’ is being added to § 86.1 to
help clarify the amendments to § 86.17(e) concerning the
manner in which the reclamation fee is assessed in the
context of a CBS. Following conversion to the CBS, the
Department’s practice has been to assess the per-acre
reclamation fee on each acre of the approved operational
area, as opposed to all acreage covered by the surface
mining permit. Amendments to § 86.17(e) clarifying that
the reclamation fee is assessed only for the operational
area, and the definition for the term ‘‘operational area,’’
are being added in response to public comments regard-
ing the Department’s practice of assessing the reclama-
tion fee and the textual ambiguities in § 86.17(e) created
by the Department’s conversion to the CBS.
§ 86.1. (definition of ‘‘operation and maintenance costs’’)

The term ‘‘operation and maintenance costs’’ is being
added to § 86.1 to help clarify the amendments to
§§ 86.17(e) and 86.187 concerning how certain moneys
are to be used to treat discharges on a certain class of
bond forfeiture sites—the ABS Legacy Sites. The defini-
tion for the term ‘‘operation and maintenance costs’’ is
being added in response to public comments and com-
ments of the MRAB.

§ 86.1. (definition of ‘‘primacy alternate bonding system’’)

The term ‘‘primacy alternate bonding system’’ is being
added to § 86.1. The ABS Legacy Sites, which are the
focus of the Kempthorne case and the public comments
received in response to the proposed rulemaking, are a
class of coal mine sites which were permitted under the
‘‘primacy alternate bonding system’’ and have certain
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additional characteristics described in the definition for
‘‘ABS Legacy Sites.’’ It is necessary to distinguish sites
permitted under the Department’s ABS from those con-
verted to, or originally permitted under, the CBS to
accurately identify the ABS Legacy Sites. It is also
necessary to distinguish further between the ‘‘primacy’’
ABS and the alternate bonding system that was employed
by this Commonwealth for surface coal mine sites prior to
this Commonwealth obtaining primacy in July 1982,
because the preprimacy ABS sites are not subject to the
requirements of 30 CFR 800.11(e). This term and its
definition are needed to accurately identify the class of
mine sites being addressed by the amendments to
§§ 86.17(e) and 86.187 made as part of this final-form
rulemaking.

§ 86.1. (definition of ‘‘recapitalization costs’’)

The term ‘‘recapitalization costs’’ is being added to the
list of terms in § 86.1. When calculating the costs to treat
postmining pollutional discharges at mine sites in perpe-
tuity, the Department must include an amount to cover
the costs to replace discharge treatment facility compo-
nents over time (as such components simply wear out or
otherwise need to be replaced). It may also be cost
effective to replace a particular treatment system with
another system that costs substantially less to operate
and maintain in the long run. This term is needed to
assure that these specific equipment-replacement costs
are identified as part of the ongoing costs for treating
postmining discharges at the ABS Legacy Sites. Recapi-
talization costs are expressly included as part of the
operation and maintenance costs for treating discharges
at ABS Legacy Sites in changes being made to §§ 86.17(e)
and 86.187.

§ 86.17(e). (reclamation fees)

The proposed rulemaking amended this subsection to
discontinue collection of the per-acre reclamation fee for
surface mining activities upon publication of the rule-
making as final in the Pennsylvania Bulletin. In response
to public comments and the Third Circuit ruling in
Kempthorne, and in accordance with the recommendation
of the MRAB, the Department determined that the
reclamation fee is an adjustable source of revenue that
should be used to help cover the costs of treating
discharges at the ABS Legacy Sites. Consequently, the
Department decided not to repeal the reclamation fee as
proposed. The final rulemaking retains the reclamation
fee, and amends the text of § 86.17(e) to clarify the
application of this subsection in the context of the CBS.
The amended text clarifies that the fee is assessed for
each acre of the approved operational area of the permit,
reflecting the Department’s current practice. The amend-
ments that clarify the manner the reclamation fee is
assessed were made in response to public comments
concerning the Department’s practice and the textual
ambiguities in § 86.17(e) created by conversion to the
conventional bonding system. Provisions in this subsec-
tion pertaining to deposit of the reclamation fee in the
SMCR Fund and its use for reclaiming forfeited mine
sites have been deleted and reworked into a new para-
graph (1) which is being added in this final-form rule-
making. Finally, minor editorial changes were made by
adding references to § 86.143 (relating to requirement to
file a bond) and to the exception for remining areas
provided in § 86.283(c) (relating to procedures).

§ 86.17(e)(1). (deposit and use of reclamation fees)

This provision, in conjunction with § 86.187(a)(1), es-
tablishes a separate subaccount within the SMCR Fund

called the Reclamation Fee O&M Trust Account, and
requires the Department to deposit all reclamation fees it
collects into the Reclamation Fee O&M Trust Account.
This subsection also requires that the Department use
the reclamation fees only for the purpose of paying the
costs associated with treating postmining pollutional dis-
charges at ABS Legacy Sites. In addition, this paragraph
requires that all interest earned on the moneys in the
Reclamation Fee O&M Trust Account be deposited into
the account and be used only to pay the costs associated
with treating postmining pollutional discharges at ABS
Legacy Sites. The name of this account reflects that it is
a trust established by this rulemaking and that the funds
contained in the account are held in trust by the Com-
monwealth for the benefit of the people to be used by the
Commonwealth to treat postmining pollutional discharges
at ABS Legacy Sites. In response to the public comments
on the proposed rulemaking, and the Third Circuit ruling
in Kempthorne, the Department determined that the
reclamation fee is an adjustable source of revenue that
should be used to help cover the costs of treating
discharges at the ABS Legacy Sites. Moreover, to comply
with the Court’s ruling, the Department must identify
and dedicate specified sources of revenue that will gener-
ate enough money to cover the costs for treating dis-
charges at these sites. This subsection has been added to
the final-form rulemaking as part of an enforceable
regulatory mechanism for assuring that the Department
always has sufficient funds to cover the costs of reclama-
tion, including the costs of treating postmining pollutional
discharges in perpetuity, at all the ABS Legacy Sites.
§ 86.17(e)(2). (preparation of fiscal-year report on Recla-

mation Fee O&M Trust Account)
This provision requires the Department to prepare a

report after the end of each fiscal year containing finan-
cial analysis and projections of the revenues and expendi-
tures of the Reclamation Fee O&M Trust Account. The
report must be made available for review by the MRAB
and the general public. This provision establishes a
process by which the MRAB and the general public can
examine the Department’s expenditure of funds from the
Reclamation Fee O&M Trust Account for the treatment of
discharges at the ABS Legacy Sites, the amount of
revenue deposited into the account during the prior fiscal
year from the various dedicated revenue sources, and the
projected expenditures and projected revenue. This provi-
sion will assist the OSM, the MRAB, affected persons in
the industry, and interested members of the public, with
their oversight of the Department’s compliance with the
requirements of 30 CFR 800.11(e) as applied to the ABS
Legacy Sites, the Court ruling in Kempthorne, and the
required program amendment in 30 CFR 938.16(h). The
fiscal year-end report will also serve as the vehicle by
which the Department will provide these same stakehold-
ers with an opportunity to review and comment on the
calculation of the amount of the reclamation fee under
§ 86.17(e)(3) and (4).
§ 86.17(e)(3). (amount of the reclamation fee)

The amount of the reclamation fee is currently set at
$100 per acre. Section 86.17(e)(3) requires the fee amount
to be maintained at $100 per acre until December 31,
2009. After this initial period at $100 per acre, the
reclamation fee will be annually adjusted based on crite-
ria specified in § 86.17(e)(3) and (4). Members of the
regulated industry expressed their intention to seek the
establishment of a permanent alternative funding source
which could take the place of the reclamation fee by
providing all the funds needed to pay the annual opera-
tion and maintenance costs for the ABS Legacy Sites. The
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MRAB recommended that the regulations include express
provisions regarding the use of a permanent alternative
funding source in lieu of the reclamation fee. In response
to this recommendation of the MRAB and to comments
made by the regulated industry on the ANFR, this section
also includes provisions concerning the potential for a
permanent alternative source of funding to be used in lieu
of the reclamation fee—if that alternative funding source
meets the conditions in § 86.17(e)(3)(i) and (ii). Section
86.17(e)(3) provides that the Department will begin annu-
ally adjusting the amount of the reclamation fee as of
January 1, 2010, and will continue to do so, until either a
permanent alternative funding source is established or
the ABS Legacy Sites Trust Account becomes actuarially
sound. Section 86.17(e)(3)(i) makes clear that the recla-
mation fee will be adjusted annually until the ABS
Legacy Sites Trust Account is actuarially sound, unless a
permanent alternative funding source in place of the
reclamation fee is used to fund the Reclamation Fee O&M
Trust Account. Section 86.17(e)(3)(ii) establishes the con-
ditions that a permanent alternative funding source must
meet before the reclamation fee could be discontinued and
the permanent alternative source used in its stead. Such
an alternative funding source must be permanent; must
provide sufficient revenues to maintain a balance in the
Reclamation Fee O&M Trust Account of at least
$3,000,000; and, must provide sufficient revenue to pay
the annual operation and maintenance costs for all the
ABS Legacy Sites.

§ 86.17(e)(4). (amount of the reclamation fee)

The Department expects that the adjusted amount of
the reclamation fee will become effective as of January 1,
2010, and will be similarly made effective on that date
each year thereafter. Section 86.17(e)(3) sets the basic
parameters for annually adjusting the amount of the
reclamation fee, and § 86.17(e)(4) lists the specific factors
to be used in the Department’s calculation of the adjusted
amount. Section 86.17(e)(3) requires that the reclamation
fee be annually adjusted so as to ensure that there are
sufficient revenues to maintain a balance of at least
$3,000,000 in the Reclamation Fee O&M Trust Account.
Following the close of the Commonwealth’s 2008-09 fiscal
year (in June 2009), the Department must prepare its
year-end financial analysis of the Reclamation Fee O&M
Trust Account under § 86.17(e)(2). The 2008-09 Fiscal-
Year report must include the Department’s calculation of
the amount of the reclamation fee for the upcoming
calendar year commencing on January 1, 2010. Section
86.17(e)(4) prescribes the factors to be used for making
the calculation—essentially an analysis of the revenues
and expenditures for the past year and projected rev-
enues and expenditures for the current fiscal year.

The Department recognizes the reclamation fee as a
flexible source of funding for the operation and mainte-
nance costs associated with treating discharges at the
ABS Legacy Sites. Section 86.17(e)(3) and (4) establishes
a mechanism for annually adjusting the amount of the
reclamation fee. The adjustment procedure is necessary to
accommodate the fluctuations in the operation and main-
tenance costs for treating pollutional discharges at the
ABS Legacy Sites that will occur over time. The adjust-
ment procedure is also necessary to maintain a sufficient
cushion in the Reclamation Fee O&M Trust Account to
prevent pollution and assure that the Department has
sufficient money at any time to treat the discharges at
the ABS Legacy Sites. A flexible mechanism for adjusting
the fee, up or down, will assure that the Department
always has sufficient funds on hand to cover the costs of
treating the discharges at all the ABS Legacy Sites—

thereby enabling Pennsylvania’s bonding program to meet
the requirements of 30 CFR 800.11(e)—while simulta-
neously avoiding collection of excessive reclamation fee
amounts from mine operators.

§ 86.17(e)(5). (publishing amount of the adjusted reclama-
tion fee; calculation appealable)

Section 86.17(e)(5) is added to prescribe a procedure for
the Department to publish the amount of the adjusted
reclamation fee. The Department must review its calcula-
tion of the adjusted reclamation fee amount at a public
meeting of the MRAB (most likely in October of each
year), when the members of the MRAB, affected persons
in the industry, and the general public, will have an
opportunity to comment on the Department’s financial
report and its calculation of the adjusted amount of the
fee. The Department will subsequently publish the ad-
justed amount of the reclamation fee in the Pennsylvania
Bulletin, the adjusted amount to be effective upon publi-
cation. This provision also states that the Department’s
calculation of the adjusted reclamation fee is a final
action appealable to the EHB, which the MRAB recom-
mended be included as an express provision in the
changes to the final-form rulemaking. Section 86.17(e)(5)
balances the Department’s need for a flexible mechanism
to assure funding to treat discharges at the ABS Legacy
Sites with the interests of the industry and the public in
reviewing, commenting on, and challenging (before an
independent forum) the Department’s administration of
the Reclamation Fee O&M Trust Account and the calcula-
tion of the new reclamation fee.

§ 86.17(e)(6). (conditions for ceasing collection of reclama-
tion fee)

Section 86.17(e)(6) requires the Department to cease
assessment and collection of the reclamation fee when the
ABS Legacy Sites Trust Account, established under
§ 86.187(a)(i), is actuarially sound. The conditions which
must be met for the ABS Legacy Sites Trust Account to
become actuarially sound are prescribed here and in
§ 86.187(a)(2)(ii). The Department’s current estimate of
the annual operation and maintenance costs for treating
the discharges at the ABS Legacy Sites is approximately
$1.2 million. However, the ultimate annual amount for
operation and maintenance costs may change signifi-
cantly depending upon the number of additional
underfunded sites which go into default and other rel-
evant factors. When financial guarantees sufficient to
cover reclamation costs have been approved for all mine
sites permitted under the primacy ABS, no additional
sites will need to be added to the class of ABS Legacy
Sites. Once the Department completes construction of all
necessary discharge treatment systems for all of the ABS
Legacy Sites, the Department will ascertain the amount
of annual operation and maintenance costs, including
recapitalization costs, which will be necessary to treat the
discharges at all of the ABS Legacy Sites. This provision
allows the Department to cease collection of the reclama-
tion fee when the ABS Legacy Sites Trust Account
contains funds which generate interest at a rate sufficient
to pay the annual operation and maintenance costs for
treating postmining pollutional discharges at all the ABS
Legacy Sites. At that point, the Department will always
have sufficient funds on hand in the ABS Legacy Sites
Account to cover the costs of treating the discharges at all
the ABS Legacy Sites, and the Commonwealth will have
met the requirements of 30 CFR 800.11(e) without the
need for additional revenue from the reclamation fee.
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§ 86.187(a)(1). (deposit of reclamation fee into Reclama-
tion Fee O&M Trust Account)

This provision, in conjunction with § 86.17(e)(1), has
been amended to establish a separate subaccount within
the SMCR Fund called the Reclamation Fee O&M Trust
Account, and to require that the reclamation fees col-
lected by the Department under § 86.17(e) must be
deposited into the Reclamation Fee O&M Trust Account.
The provision also directs that the interest accrued on
collected reclamation fees must be deposited into the
Reclamation Fee O&M Trust Account. Section 86.187
(relating to use of money) specifies the purposes for which
the Department must use moneys from fees, fines, penal-
ties, bond forfeitures and other moneys received under
PASMCRA, as well as interest earned on these moneys.
By requiring through regulations that certain identified
funding sources must be used to pay the costs of treating
the discharges at the ABS Legacy Sites, the Department
is establishing an enforceable regulatory mechanism for
assuring that the Department always has sufficient funds
to cover the costs of reclamation, including the costs of
treating postmining pollutional discharges in perpetuity,
at all the ABS Legacy Sites. The enforceable regulatory
mechanism created by the amendments to the final-form
rulemaking will enable the Commonwealth’s bonding
program to meet the requirements of 30 CFR 800.11(e).

§ 86.187(a)(1)(i). (deposit of civil penalties into Reclama-
tion Fee O&M Trust Account)

Under section 18(a) of the PASMCRA, civil penalties
collected under that statute may be used by the Depart-
ment for reclamation of surface coal mine sites, restora-
tion of water supplies affected by surface coal mining, or
for any other conservation purposes provided by the
PASMCRA. See 52 P. S. § 1396.18(a). The Department is
thus authorized to use civil penalty moneys, as a supple-
ment to forfeited bonds, for purposes of reclaiming the
ABS Legacy Sites including treatment of postmining
pollutional discharges at these sites. New
§ 86.187(a)(1)(i) will require the Department to deposit
into the Reclamation Fee O&M Trust Account the moneys
collected from civil penalties assessed under the
PASMCRA, and to use those moneys deposited into the
account to pay the costs associated with treating dis-
charges at the ABS Legacy Sites. This provision responds
to public comments on the proposed rulemaking regard-
ing assurance of adequate funding to treat the discharges
at the ABS Legacy Sites, as well as to the court ruling in
the Kempthorne case regarding the obligation of the
Department to meet the requirements of 30 CFR
800.11(e). To comply with the Court’s ruling, the Depart-
ment must identify and dedicate specified sources of
revenue that combined will generate enough money to
cover the costs for treating discharges at all the ABS
Legacy Sites. This subsection identifies a source of rev-
enue—civil penalties collected under the PASMCRA—and
requires the Department to use this source of revenue to
fund the discharge-treatment costs of the ABS Legacy
Sites. As such, this provision is added to the final
rulemaking as part of an enforceable regulatory mecha-
nism for assuring that the Department always has suffi-
cient funds to cover the costs of reclamation, including
the costs of treating postmining pollutional discharges in
perpetuity, at all the ABS Legacy Sites.

This provision recognizes that a percentage of the civil
penalties collected must be allotted to the Environmental
Education Fund by law. See 35 P. S. § 7528 regarding the
environmental education fund. Section 86.187(a)(1)(i) also
caps the amount of civil penalties that must be deposited

into the Reclamation Fee O&M Account during a single
fiscal year at $500,000. If the Department collects more
than $500,000 in civil penalties during a fiscal year,
§ 86.187(a)(1)(i) gives the Department discretion to de-
posit the excess amount into the SMCR Fund where it
may be used for the purposes described in § 86.187(a)(3).

§ 86.187(a)(1)(ii). (deposit of interest earned on other
moneys in the SMCR Fund into the Reclamation Fee
O&M Trust Account)

Similar to the deposit of civil penalties required by
§ 86.187(a)(1)(i), this section is being added to authorize
the Department to deposit into the Reclamation Fee O&M
Trust Account a portion of the interest which is earned on
other moneys in the SMCR Fund. The SMCR Fund
contains moneys from released bonds, license fees, and
other sources; these moneys earn interest which may be
used by the Department for the purposes specified by
section 18(a) of the PASMCRA. See 52 P. S. § 1396.18(a)
and; § 86.187(a). This provision identifies another source
of revenue to be used to fund the discharge-treatment
costs of the ABS Legacy Sites. Section 86.187(a)(1)(ii), like
§ 86.187(a)(i), is being added to the final-form rule-
making as part of an enforceable regulatory mechanism
for assuring that the Department always has sufficient
funds to cover the costs of reclamation, including the
costs of treating postmining pollutional discharges in
perpetuity, at all the ABS Legacy Sites. Notably, this
provision gives the Department discretion as to the
amount of the interest earned on other moneys in the
SMCR Fund which will be deposited into the Reclamation
Fee O&M Trust Account during any given fiscal year.

§ 86.187(a)(1)(iii). (deposit of other moneys into the Recla-
mation Fee O&M Trust Account)

Section 86.187(a)(1)(iii) will give the Department regu-
latory authority to deposit other monies from sources
such as legislative appropriations or donations into the
Reclamation Fee O&M Trust Account. In addition, in the
event a change in the applicable law provides for it, this
provision will give the Department regulatory authority
to deposit into the Reclamation Fee O&M Trust Account
the fees that will be collected for ‘‘sum-certain financial
guarantees needed to facilitate full-cost bonding’’ (colloqui-
ally called ‘‘conversion assistance financial guarantees’’ or
‘‘conversion assistance bonds’’). Under section 213 of the
General Appropriation Act of 2001 (P. L. 979, No. 2001-
6A), the Legislature appropriated $7 million to the De-
partment for purposes of establishing a financial guaran-
tee program to assist with the conversion to full-cost
bonding. Section 213 of the General Appropriation Act of
2001 also authorized the Department to collect fees for
the conversion assistance financial guarantees issued by
the Department as part of the program, although the law
requires these fees be used to help finance reclamation of
the sites participating in the conversion assistance finan-
cial guarantee program which have been forfeited. See
General Appropriation Act of 2001 (P. L. 979, No. 2001-
6A) in section 213 (appropriating $7,000,000 for ‘‘the
conservation purpose of providing sum-certain financial
guarantees needed to facilitate full-cost bonding for a fee
and, in the event of forfeiture, to finance reclamation of
the forfeited surface mining site in an amount not to
exceed the sum-certain financial guarantee’’). In response
to the recommendation of the MRAB, the Department
added § 86.187(a)(1)(iii) to the final rulemaking to pro-
vide explicit regulatory authority for the Department to
deposit moneys from other sources into the Reclamation
Fee O&M Trust Account where the
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moneys will be used to fund the costs associated with
treating discharges at the ABS Legacy Sites.

§ 86.187(a)(1)(iv). (restriction on use moneys in the Recla-
mation Fee O&M Trust Account)

Section 86.187(a)(1)(iv) specifies that all moneys depos-
ited into the Reclamation Fee O&M Trust Account must
be used to pay the costs associated with treating the
postmining pollutional discharges at the ABS Legacy
Sites. As with the other amendments to § 86.187(a)(1)
added for the final-form rulemaking, this provision cre-
ates an enforceable regulatory mechanism for assuring
that the Department always has sufficient funds to cover
the costs of reclamation, including the costs of treating
postmining pollutional discharges in perpetuity, at all the
ABS Legacy Sites. As part of its approval of this final-
form rulemaking, the MRAB recommended that the De-
partment strengthen the text of the regulations to make
it clear that the moneys in the Reclamation Fee O&M
Trust Account and the ABS Legacy Sites Trust Account
may only be used for the purpose of paying the costs
associated with discharges at the ABS Legacy Sites. In
response to the MRAB’s recommendation, the Depart-
ment is declaring through this final rulemaking that the
Department is establishing the Reclamation Fee O&M
Trust which is an account in the SMCR Fund. The
Department has included language in § 86.187(a)(1)(iv)
that specifically establishes the trust called the Reclama-
tion Fee O&M Trust Account. This provision explicitly
states that the moneys held in the Reclamation Fee O&M
Trust Account are being held by this Commonwealth in
trust for the benefit of all the people of the Common-
wealth to protect their rights under Article I, § 27 of the
Pennsylvania Constitution. The Commonwealth’s exercise
of its fiduciary duties to manage and use these moneys
for the purposes specified will assure the Department has
sufficient funds to cover the annual treatment costs at
ABS Legacy Sites until the ABS Legacy Sites Trust
Account is actuarially sound which will meet the court
ruling in the Kempthorne case regarding the obligation of
the Department to meet the requirements of 30 CFR
800.11(e).

§ 86.187(a)(2). (use of moneys received from forfeiture of
bonds)

A minor editorial change is being made to this provision
to clarify that moneys received from the Department’s
forfeiture of bonds on ABS Legacy Sites will be used to
reclaim the land and restore water supplies affected by
the surface mining operations upon which liability was
charged on the bond, and, more specifically, in accordance
with § 86.187(a)(2)(i) and (ii) which are being added as
part of this final-form rulemaking.

§ 86.187(a)(2)(i). (deposit of moneys from bonds forfeited
on ABS Legacy Sites into separate subaccount)

Section 86.187(a)(2)(i) establishes a separate subac-
count within the SMCR Fund called the ABS Legacy Sites
Trust Account. The moneys received from the bonds
forfeited on ABS Legacy Sites, and all interest accrued on
such moneys, must be deposited into the ABS Legacy
Sites Trust Account according to new § 86.187(a)(2)(i).
Section 86.187(a)(2)(i) will also provide regulatory autho-
rization for the Department to deposit moneys from other
sources, such as appropriations, donations, or interest
earned on other moneys in the SMCR Fund, into this
account. Finally, § 86.187(a)(2)(i) authorizes the Depart-
ment to transfer ‘‘excess’’ moneys from the Reclamation
Fee O&M Trust Account into the ABS Legacy Sites Trust
Account, upon review and recommendation of the MRAB.

The MRAB recommended that the Department’s author-
ity to transfer funds from the Reclamation Fee O&M
Trust Account be limited to ‘‘excess’’ moneys in the
Reclamation Fee O&M Trust Account. The MRAB did not
explain what would constitute ‘‘excess’’ funds; this provi-
sion requires the Department to seek the MRAB’s review
and recommendation prior to transferring any ‘‘excess’’
funds. Section 86.187(a)(2)(i) responds to public comments
on the proposed rulemaking regarding assurance of ad-
equate funding to treat the discharges at the ABS Legacy
Sites, as well as to the court ruling in the Kempthorne
case regarding the obligation of the Department to meet
the requirements of 30 CFR 800.11(e).

Section 86.187(a)(2)(i) will establish a kind of savings
account for moneys ultimately to be used to pay the
annual operation and maintenance costs associated with
all of the ABS Legacy Sites. The Department currently
has approximately $4.8 million in forfeited bonds held for
primacy ABS forfeited discharge sites; these funds will
constitute the initial principal in the ABS Legacy Sites
Trust Account. Section 86.187(a)(2)(iii), discussed as fol-
lows, prohibits the Department from making any dis-
bursements from the ABS Legacy Sites Trust Account
until the account becomes actuarially sound. The Recla-
mation Fee O&M Trust Account will be used to pay the
ongoing operation and maintenance costs on a pay-as-
you-go basis, while funds in the ABS Legacy Sites Trust
Account accumulate from earned interest and other po-
tential income sources. The amendments to § 86.17(e) in
this final rulemaking will enable the Department to
annually replenish and maintain funds in the Reclama-
tion Fee O&M Trust Account sufficient to cover the
annual operation and maintenance costs for treating
discharges at the ABS Legacy Sites for the foreseeable
future. In the meantime, the ABS Legacy Sites Trust
Account will grow to the point that the interest earned on
that account will be enough to cover all the annual
operation and maintenance costs for the ABS Legacy
Sites, without the need to generate any additional rev-
enue from other sources such as the reclamation fee.

§ 86.187(a)(2)(ii). (restriction on use of moneys in ABS
Legacy Sites Trust Account)

This provision requires that all moneys deposited into
the ABS Legacy Sites Trust Account be used only to pay
the operation and maintenance costs for treating dis-
charges at the ABS Legacy Sites. As in § 86.187(a)(1)(iv),
and in response to the MRAB’s comments, the Depart-
ment is declaring through this final rulemaking that it is
establishing the ABS Legacy Sites Trust as an account in
the SMCR Fund. The Department has included language
in § 86.187(a)(2)(ii) that specifically establishes the trust
called the ABS Legacy Sites Trust Account. This regula-
tion explicitly states that all moneys deposited in the ABS
Legacy Sites Trust Account are held by this Common-
wealth in trust for the benefit of the people of the
Commonwealth to protect their rights under Article I,
§ 27 of the Pennsylvania Constitution, and these funds
may only be used to pay the costs associated with
treating discharges at the ABS Legacy Sites. The Com-
monwealth’s exercise of its fiduciary duties to manage
and use these moneys for the purposes specified will
assure the Department has sufficient funds to cover
annual treatment costs at ABS Legacy Sites which will
meet the court ruling in the Kempthorne case regarding
the obligation of the Department to meet the require-
ments of 30 CFR 800.11(e).
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§ 86.187(a)(2)(iii), (A)—(C). (restrictions on ABS Legacy
Sites Trust Account)

Section 86.187(a)(2)(iii) prohibits the Department from
making any disbursements from the ABS Legacy Sites
Trust Account until the account becomes actuarially
sound. The conditions which must be met for the ABS
Legacy Sites Trust Account to become actuarially sound
are prescribed in this paragraph. Three conditions must
be met before the ABS Legacy Sites Trust Account will be
actuarially sound. First, financial guarantees sufficient to
cover all reclamation costs must have been approved by
the Department for all mine sites permitted under the
primacy ABS. At the time of conversion to the CBS there
were some surface coal mining sites, permitted under the
primacy ABS, that were not being actively mined but had
postmining pollutional discharges and the operators were
continuing to treat the discharges. The bonds for these
sites were not sufficient to cover the costs to perpetually
treat the discharges. These sites remain part of the ABS
legacy until the costs to treat the discharges in perpetuity
are covered by fully-funded financial guarantees, at which
time they will be full cost bonded under the conventional
bonding system. The Department has been working to
obtain fully-funded financial guarantees for these ABS-
permitted discharge sites, but some of these continue to
be underfunded. The operator may ultimately default on
its obligation at some of these underfunded sites and such
defaulted sites would become part of the class of ABS
Legacy Sites for which the Department must assure
long-term funding for discharge treatment. When finan-
cial guarantees sufficient to cover reclamation costs have
been approved for all mine sites permitted under the
primacy ABS, no additional sites will need to be added to
the class of ABS Legacy Sites. Second, the Department
must have completed construction of all necessary dis-
charge treatment systems for all of the ABS Legacy Sites.
Once the entire class of ABS Legacy Sites is known, and
all necessary discharge treatment systems have been
constructed for these sites, the Department will be able to
ascertain the amount of annual operation and mainte-
nance costs, including recapitalization costs, which will be
necessary to treat all the discharges at all of the ABS
Legacy Sites. Once this figure is known, the third condi-
tion precedent may be satisfied, that is, the ABS Legacy
Sites Trust Account must contain funds which generate
interest at a rate and amount sufficient to pay the annual
operation and maintenance costs for treating all postmin-
ing pollutional discharges at all the ABS Legacy Sites.
When the ABS Legacy Sites Trust Account becomes
actuarially sound, the Department will always have suffi-
cient funds on hand in the ABS Legacy Sites Trust
Account to cover the costs of treating the discharges at all
the ABS Legacy Sites, and the Commonwealth’s bonding
program will meet the requirements of 30 CFR 800.11(e)
without the need for any revenue from the reclamation
fee or the other revenue sources dedicated to the Recla-
mation Fee O&M Trust Account.

§ 86.187(a)(2)(iv). (transfer of remaining funds in Recla-
mation Fee O&M Trust Account to ABS Legacy Sites
Trust Account)

Section 86.187(a)(2)(iv) provides for termination of the
Reclamation Fee O&M Trust Account when the ABS
Legacy Sites Trust Account becomes actuarially sound.
This provision authorizes the Department to transfer the
remaining funds in the Reclamation Fee O&M Trust
Account into the ABS Legacy Sites Trust Account when
that account, combined with the Reclamation Fee O&M
Trust Account, contains sufficient funds to pay the annual
operation and maintenance costs for the ABS Legacy Site

discharges. At that point, the Reclamation Fee O&M
Trust Account will no longer be necessary and will
terminate. In addition, the reclamation fee (or an alterna-
tive permanent funding source established in lieu of the
reclamation fee) will no longer be needed and will cease
to be collected, and the deposit of civil penalty moneys
into the Reclamation Fee O&M Trust Account under
§ 86.186(a)(1)(i) will also cease.
§ 86.283(c). (exception to paying reclamation fees for

remining areas)
The proposed rulemaking would have deleted this

subsection which provides an exception to requirement to
the pay per-acre reclamation fees in § 86.17(e) for remin-
ing areas for mine operators approved to participate in
the remining financial guarantees program. This change
was proposed for consistency with the change proposed in
§ 86.17(e). The final-form rulemaking will retain this
subsection in its current form, given that the Department
has determined in response to public comments and the
ruling of the Court in Kempthorne that the reclamation
fee in § 86.17(e) should be retained. The exception for
remining areas provided by this subsection is an incentive
to remining in this Commonwealth which the Department
believes should be continued.

F. Summary of Comments and Responses on the Pro-
posed Rulemaking

The Board approved publication of the proposed amend-
ments at its meeting on May 17, 2006. The proposed
amendments were published at 36 Pa.B. 4200. Public
comments were accepted from August 5, 2006, to Septem-
ber 5, 2006.

One organization, Citizens for Pennsylvania’s Future,
acting on behalf of a group of six organizations (including
itself), submitted timely comments in response to the
proposed rulemaking. The group of commentators in-
cluded the Pennsylvania Federation of Sportsmen’s Clubs,
Inc., Pennsylvania Chapter Sierra Club, Pennsylvania
Trout, Inc., Tri-State Citizens Mining Network, Inc.,
Mountain Watershed Association, Inc. and Citizens for
Pennsylvania’s Future. The Independent Regulatory Re-
view Commission (IRRC) did not submit comments in
regard to the proposed rulemaking.

The following is a summary of the comments received
during the public comment period, organized according to
subject matter.

1) Commentators Submitted Arguments They Presented
to the United States Court of Appeals for the Third Circuit
in Related Litigation as Comments on the Proposed
Rulemaking.

(C) Of the group of six organizations that submitted
comments, five are plaintiffs in a Federal lawsuit cur-
rently pending before the United States District Court for
the Middle District of Pennsylvania called Pennsylvania
Federation of Sportsmen’s Clubs, Inc. et al. v. Kemp-
thorne, et al., (No. 03-cv-0220) and a related case in the
same court called Pennsylvania Federation of Sportsmen’s
Clubs, Inc. et al. v. McGinty, et al., (No. 99-cv-1791). The
Kempthorne (previously called Norton) case names the
Department of the Interior and OSM as defendants; the
Department intervened as a defendant in this litigation.
See Pennsylvania Federation of Sportsmen’s Clubs, Inc. et
al. v. Norton, et al., 413 F. Supp. 2d 358 (M.D. Pa. 2006).
The United States District Court in Norton granted the
joint motion of the Federal defendants and the Depart-
ment requesting dismissal of the case, and the commenta-
tors appealed the decision to the United States Court of
Appeals for the Third Circuit.
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Commentators argued in the litigation that it was a
violation of section 509 of FSMCRA (30 U.S.C.A. § 1259),
and the regulations implementing FSMCRA issued by
OSM, specifically 30 CFR 800.11(e)(1), for the Depart-
ment to terminate its ABS when it converted to a CBS in
2001. Commentators also argued that, even if the ABS
was lawfully terminated in 2001, the primacy ABS for-
feited sites plus any additional sites whose reclamation
costs are not fully covered by CBS bonds, remain subject
to the requirements of 30 CFR 800.11(e)(1). As such, the
commentators argued that the Commonwealth remains
obligated to provide for the complete reclamation and
treatment of the ABS Legacy Sites and their pollutional
discharges by assuring the Department has available
sufficient money to complete reclamation for these sites
at any time. These commentators submitted the argu-
ments in their brief filed with the Court of Appeals as
comments on the proposed deletion of § 86.17(e).

(R) The Third Circuit decided commentators/appellants’
appeal and issued an opinion on August 7, 2007 in which
the Court reversed, in part, the district court and re-
manded the case for further proceedings in accordance
with the appellate decision. See Pennsylvania Federation
of Sportsmen’s Clubs, Inc. v. Kempthorne, 497 F.3d 337
(3d Cir. 2007). The Third Circuit reached two essential
conclusions. First, the appellate court agreed with the
district court that the Commonwealth terminated its ABS
in August 2001 and effectively converted to a CBS at that
time, and that OSM did not abuse its discretion in
approving that conversion. Kempthorne, 497 F.3d at 349.
Second, the Third Circuit concluded that 30 CFR
800.11(e) continues to apply to the ABS Legacy Sites and
‘‘that § 800.11(e) requires that Pennsylvania fulfill the
obligations it voluntarily assumed to ensure that these
sites are fully reclaimed.’’ Kempthorne, 497 F.3d at 353.
To meet the requirements of Federal law, the Common-
wealth must assure (through a legally enforceable mecha-
nism) that it will have sufficient money available at any
time to complete the reclamation of all the ABS Legacy
Sites, including the treatment of any postmining pol-
lutional discharges at these sites.

The Department determined that the reclamation fee is
an adjustable source of revenue that should be used to
cover the costs of treating discharges at the ABS Legacy
Sites and consequently decided not to delete the reclama-
tion fee in § 86.17(e) as proposed. The final rulemaking
restructures the reclamation fee as part of the Depart-
ment’s compliance with the mandate of the Third Circuit
ruling and the requirements of 30 CFR 800.11(e). Further
amendments to §§ 86.17(e) and 86.187 were made in the
final rulemaking in response to these comments and the
ruling of the Court in Kempthorne; these regulatory
amendments will require the Department to dedicate
certain identified funding sources to help pay the recla-
mation costs for ABS Legacy Sites. The final-form rule-
making will also establish a procedure for adjusting the
reclamation fee amount. As a result of the amendments,
this final rulemaking will establish an enforceable regula-
tory mechanism to address the remnants of the primacy
ABS in a manner that meets the requirements of 30 CFR
800.11(e), the Third Circuit’s application of the law to the
Commonwealth’s bonding program, and the OSM pro-
gram amendment at issue in the litigation.

2) Eliminating the Reclamation Fee Required by 25
Pa. Code § 86.17(e) would Violate Federal Law.

(C) Commentators asserted that eliminating the per-
acre reclamation fee in § 86.17(e) would violate Federal
law because the fee is a necessary component of an active

ABS in this Commonwealth and the Commonwealth must
maintain an active ABS concurrently with the CBS until
every site bonded under the ABS that remains permitted
has completely converted to a CBS by posting reclamation
guarantees covering the full cost of the remaining recla-
mation, including perpetual mine drainage treatment.

(R) The Department disagrees with commentators’
broad assertion that the proposed deletion of § 86.17(e)
would necessarily have violated Federal law. There is no
specific requirement in Federal law for the Common-
wealth to impose a per-acre reclamation fee for surface
coal mining activities conducted in the Commonwealth. To
maintain its jurisdiction over regulation of coal surface
mining activities, the Commonwealth must maintain a
State program in accordance with the requirements of
FSMCRA. See 30 U.S.C.A. § 1253. State laws may not be
inconsistent with the provisions of FSMCRA (30 U.S.C.A.
§ 1255(a)), and, in general, a State program must be at
least as effective as the requirements in FSMCRA. See 30
U.S.C.A. § 1255. There is no specific provision in
FSMCRA regarding imposition of a per-acre reclamation
fee like that imposed by § 86.17(e). FSMCRA states a
general requirement that before a coal mining permit is
issued an operator must post a performance bond suffi-
cient to assure completion of the reclamation plan if the
work had to be performed by the regulatory authority. See
30 U.S.C.A. § 1259(a). Section 509 of FSMCRA also
allows OSM to approve as part of a State program an
‘‘alternative bonding system that will achieve the objec-
tives and purposes of the bonding program pursuant’’ to
section 509 of FSMCRA. See 30 U.S.C.A. § 1259(c). The
precise details of an acceptable ABS are not specified by
Federal law; thus, a State’s ABS is not specifically
required by Federal law to include a per-acre reclamation
fee of the type found in § 86.17(e), and it would not have
been a violation of Federal law to eliminate the per-acre
reclamation fee.

The Department also disagrees with commentators’
assertion that the Commonwealth must maintain an
active ABS concurrently with the CBS implemented in
2001. This question was resolved by the Third Circuit in
Kempthorne when it decided that the Commonwealth
terminated its active ABS in August 2001.

3) Discontinuing Collection of the 25 Pa. Code
§ 86.17(e) Reclamation Fee would be Unwise

(C) Commentators suggested that it would be unwise
to discontinue collection of the per-acre reclamation fee
imposed by § 86.17(e) because the revenue from the
reclamation fee could be used to supplement the CBS.
The revenue could be particularly helpful for any actively-
mined permitted sites with long-term mine drainage
treatment or substantial land-reclamation liabilities that
are currently under-bonded, in the event that the sites
are ultimately abandoned and the bonds forfeited.

(R) The Department disagrees with commentators that
the reclamation fee should be used to supplement the
CBS. The CBS internalizes the costs of mining and
reclamation first and foremost on a site-by-site/operator-
by-operator basis. The most equitable manner of imple-
menting the CBS is to assure that the conventional bond
for each individual permitted site will cover the cost for
the Department to complete the site reclamation plan,
including treatment of all postmining discharges in perpe-
tuity. The Department has actively pursued this goal by
undertaking frequent and continuous study of its methods
for calculating conventional bonds. A refinement of Tech-
nical Guidance Document No. 563-2504-001, Conventional
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Bonding for Land Reclamation—Coal, was recently com-
pleted with input from the MRAB. See 36 Pa.B. 7178
(November 25, 2006).

(C) Commentators suggest that the Department should
enhance the revenues which could be used to reclaim
sites that were forfeited during administration of the ABS
but have not been fully reclaimed because the sites have
untreated postmining discharges. Referring to the list of
63 ABS primacy bond forfeiture sites with 99 long-term
discharges found in the Department’s 2003 Program
Enhancements Document, commentators contend that
maintaining the 25 Pa. Code § 86.17(e) reclamation fee
could yield several hundred thousand dollars which could
help pay the costs of long-term treatment facilities at the
ABS bond forfeiture discharge sites. They further contend
that the cost-benefit analysis included with the proposed
rulemaking failed to account for the benefits to the
Commonwealth and the public that would be lost by
eliminating the reclamation fee.

(R) The Department agrees that revenues used for
reclaiming the ABS Legacy Sites should be enhanced. The
final rulemaking will greatly enhance the revenues avail-
able for reclaiming sites forfeited during administration of
the primacy ABS that were not fully reclaimed because
the sites have untreated postmining discharges. The
provisions added to the final rulemaking are designed to
ensure that the Department meets the requirements of 30
CFR 800.11(e), as applied by the Third Circuit and
subject to OSM’s oversight and enforcement.

The fee will be maintained at its current level of $100
per acre of operational area until December 31, 2009, and
will then be annually adjusted as necessary to assure
that the Department continually has sufficient funds to
cover the operation and maintenance costs for treating
discharges at all ABS Legacy Sites. The final-form rule-
making will also require, by enforceable regulation, that
any interest earned by the reclamation fee moneys be
used to pay operation and maintenance costs associated
with treating discharges at ABS Legacy Sites.

4) The Department Has Improperly Applied the Recla-
mation Fee Regulation After Conversion to the CBS.

(C) Commentators contended that the Department
drastically cut the amount of revenue generated by the
$100 per-acre reclamation fee following conversion to the
CBS because the Department unlawfully applied the
reclamation fee only to the operational area of sites
permitted under the CBS. They further contend that if
the Department applied the reclamation fee to the entire
permitted acreage of CBS permitted surface coal mine
sites, the Department could be collecting $600,000 to
$800,000 per year in reclamation fees imposed by 25
Pa. Code § 86.17(e).

(R) The Department disagrees with commentators’ ar-
gument that the Department’s application of § 86.17(e) in
the context of the CBS is unlawful. Upon implementation
of the CBS in late 2001, a question the Department
encountered was how to apply § 86.17(e) to permits
issued under the CBS. The text of § 86.17(e) provides no
indication of how to apply the per-acre reclamation fee to
permits issued under the CBS. Exercising its discretion in
applying its own regulations, the Department decided
that a reasonable method of applying the reclamation fee
requirement to surface coal mine permits issued under
the CBS was to impose the fee solely for the acreage of
the operational area. The Department’s application of
§ 86.17(e) in the context of the CBS is neither plainly
erroneous nor unreasonable, and therefore is not unlaw-

ful. However, in order to squarely address the issue, the
final rulemaking will amend the text of § 86.17(e) to
expressly provide that the reclamation fee will be applied
to the operational area. The final rulemaking will also
include a definition for ‘‘operational area’’ in § 86.1 as
further clarification.

With respect to the potential revenue that could be
generated from the $100 per-acre reclamation fee, in
fiscal year 2001-02, (the last year the reclamation fee was
collected for all acreage permitted in surface mining
permits), the Department collected $529,813. Following
conversion to the CBS, and application of the reclamation
fee solely to the operational area of permitted surface
mining sites, the Department collected $148,936 in Fiscal
Year 2002-03; $221,620 in Fiscal Year 2004-05; and
$201,467 in Fiscal Year 2005-06. If the reclamation fee
had been collected for all surface coal mine acreage
permitted, the average yield would have been approxi-
mately $600,000 annually for the past 5 years.

5) The Department Should Retain the Reclamation Fee
and Impose a Per-Ton Severance Fee Funding Mechanism
for ABS Discharge Sites.

(C) Commentators assert that the Department has
broad authority under PASMCRA to establish other
revenue-generating mechanisms in addition to the per-
acre reclamation fee, such as a fee for each ton of coal
severed in the State. They recommend that the Depart-
ment expand the ABS, concurrent with operation of the
CBS, by retaining the reclamation fee in § 86.17(e) and
by proposing a regulation that would impose a per-ton
severance fee funding mechanism for treating discharges
on ABS forfeiture sites. Commentators point to West
Virginia as an illustrative example because West Virginia
generated significant revenue for its ABS—approximately
$94 million since January 2002 according to commenta-
tors—from a Special Reclamation Tax assessed on each
ton of coal extracted in the State.

(R) The Department terminated the ABS and there is
no need to continue to operate an ABS concurrently with
the CBS that has been implemented in this Common-
wealth. The question is how to address the remnants of
this Commonwealth’s ABS, such as, the ABS Legacy
Sites. The Department considered whether a per-ton fee
should be imposed as a funding mechanism for address-
ing mine discharges in this Commonwealth, and this
option was discussed in public meetings with the MRAB
in response to comments received on the proposed rule-
making. The Department has determined that the fund-
ing source structure established by the final rulemaking
will enable the Department to meet the requirements of
Federal law through an enforceable regulatory mecha-
nism, as required by the Third Circuit ruling in
Kempthorne and the program amendment issued by OSM
concerning the Commonwealth’s ABS.

6) Challenges to the Stated Rationale for Repeal of 25
Pa. Code § 86.17(e).

(C) Commentators challenged the rationales for elimi-
nating the reclamation fee stated in the proposed rule-
making’s preamble. They first challenge the Department’s
‘‘commitment’’ to industry that, following conversion of
actively-mined permitted surface coal mine sites to the
CBS, the reclamation fee would be proposed for elimina-
tion. Commentators asserted that any ‘‘commitment’’
made by the Department to eliminate the reclamation fee
is not legally binding on the Board.

(R) The Department agrees that the Board is not
bound by any commitment the Department may make

RULES AND REGULATIONS 4755

PENNSYLVANIA BULLETIN, VOL. 38, NO. 35, AUGUST 30, 2008



with respect to proposed rulemaking. Under the law, the
Board is a separate legal entity from the Department,
and the Board decides whether to promulgate regulations
the Department has proposed.

The Department’s ‘‘commitment’’ to propose the elimi-
nation of the reclamation fee was made in the overall
context of the conversion from the ABS to the CBS—an
enormous administrative undertaking. Financial analyses
of the ABS found the system was in deficit and would
inevitably fail. Because of the substantial costs for opera-
tors to convert to conventional bonds, an overnight con-
version to a conventional bonding system would only have
exacerbated the inadequate funding problems of the ABS.
The Department’s purpose in converting to the CBS was
to find solutions to the problem of unreclaimed ABS
surface coal mine sites—without bankrupting industry
and thereby making this Commonwealth’s mine reclama-
tion problems worse.

Consequently, the conversion to a CBS required a
complex approach by the Department in coordination
with the Legislature and the mining industry. The main
components of the approach included: (1) a comprehensive
analysis by the Department of the existing ABS deficit for
land reclamation; (2) appropriation of $5.5 million by the
Legislature to cover that land reclamation deficit; (3)
Department development of a conversion assistance fi-
nancial guarantee program by which the Department
effectively operates as a surety and provides part of the
bonding for sites converted to conventional bonding, thus
easing the transition for active operators to the CBS and
thereby preventing bankruptcies or abandonment, or
both, of sites; (4) appropriation of $7 million by the
General Assembly to underwrite the conversion assistance
financial guarantee program; (5) development of a de-
tailed conventional bonding guidance document that set
forth the mechanics of the conventional bonding process;
(6) implementation of conventional bonding for all ABS
actively-mined permitted surface coal mine sites; (7)
development of a workable plan to address all postmining
pollutional discharges on the ABS forfeiture sites—
resulting in the Program Enhancement Document and
the Discharge Abatement Workplan; (8) termination of
the ABS; (9) a ‘‘commitment’’ to propose the elimination of
the reclamation fee once the conversion of all actively-
mined permitted surface coal mining sites to the CBS was
completed; and (10) implementation of conventional bond-
ing for under bonded sites that have a postmining
pollutional discharge.

(C) Commentators asserted that the conversion to a
CBS is not complete unless every ABS site permitted as
of August 2001 has replaced its ABS bond coverage with
financial guarantees covering the full cost of reclamation,
including perpetual treatment of any postmining dis-
charges. They contended that this condition has not been
met and therefore the reclamation fee imposed by
§ 86.17(e) should not be eliminated.

(R) The Department disagrees with commentators’ as-
sertion that conversion to the CBS is not complete until
every single site permitted as of August 2001, including
sites with no active mining, have posted fully-funded
financial guarantees. The ABS was discontinued and
terminated in 2001 and the process of converting surface
coal mining permits was undertaken. By 2002, all permit-
ted surface coal mining sites actively mining coal were
converted to the CBS through the posting of full-cost
reclamation bonds. All new surface coal mining permits
issued after August 2001 are part of the CBS and have
posted conventional full-cost reclamation bonds. The De-

partment has operated only a CBS—not a dual system of
CBS and ABS—for surface coal mine sites since 2001, and
the Third Circuit in Kempthorne agreed that the Depart-
ment terminated the ABS in 2001.

7) Impact of Outstanding Litigation on the Proposed
Rulemaking.

(C) Commentators contended that the reclamation fee
in 25 Pa. Code § 86.17(e) should not be eliminated until
after the United States Court of Appeals for the Third
Circuit issues its decision in the PSFC v. Kempthorne
case because the adequacy of funding of this Common-
wealth’s ABS is the main issue in that appeal.

(R) The Third Circuit rendered its decision in the
Kempthorne case before the Department sought approval
of the Board of the final-form rulemaking. The proposed
elimination of the reclamation fee generated significant
public comment. In response to comments raised, the
recommendation of the MRAB, and the Third Circuit
ruling in Kempthorne, the Department determined that
the reclamation fee remains an adjustable funding source
which should be used for the operation and maintenance
costs associated with treating postmining pollutional dis-
charges at ABS Legacy Sites. Consequently, the Depart-
ment decided not to repeal the reclamation fee as pro-
posed. The final rulemaking restructures the reclamation
fee as part of the Department’s compliance with the Third
Circuit ruling in Kempthorne and 30 CFR 800.11(e).

F.1. Summary of Comments and Responses for the
Advanced Notice of Final Rulemaking.

(C) The ANFR was presented to the MRAB for consid-
eration at its January 10, 2008, meeting. The regulatory
changes presented by the ANFR provided that the mon-
eys received from the reclamation fee could only be used
by the Department to pay construction, operation and
maintenance and recapitalization costs associated with
treating post mining pollutional discharges on ABS
Legacy Sites. Various members of the MRAB commented
that the amendments proposed with the ANFR did not do
enough to ensure that the money being deposited into the
Reclamation Fee O&M Account and the ABS Legacy Sites
Account was not used for some other purpose. These
MRAB members requested that the final-form rulemaking
provide more protection to ensure the reclamation fee
money was used for its intended purpose—treatment of
mine drainage on ABS Legacy Sites.

(R) The Department revised the final rulemaking to
address this concern of the MRAB. The final rulemaking
now follows the example set by the General Assembly
when it specified in PASMCRA and in The Clean Streams
Law that certain types of collateral bonds posted by
surface mine operators were to be held in trust. The final
rulemaking creates two trust accounts. This final-form
rulemaking serves as a declaration of trust which pro-
vides that funds held in the Reclamation Fee O&M Trust
Account and in the ABS Legacy Sites Trust Account are
held in trust by the Commonwealth. The Commonwealth
includes the Department, other offices of the executive
branch, the General Assembly and the State Treasurer.
The money that is held in these two trusts is being held
for the benefit of all of the people to effectuate their right
to pure water and the preservation of natural and
esthetic values of the environment as specified in Article
I, § 27 of the Pennsylvania Constitution. The Common-
wealth, collectively, will have a fiduciary duty to manage
and use the moneys in the Reclamation Fee O&M Trust
Account and in the ABS Legacy Sites Trust Account to
treat pollutional mine drainage emanating from ABS
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Legacy Sites. If the Commonwealth ever violate this
fiduciary duty by using or attempting to use the moneys
for another purpose, any resident of this Commonwealth
with an interest in pure water could initiate proceedings
in the appropriate forum to enforce the terms of the trust.

(C) The MRAB commented on § 86.17(e)(2) of the
ANFR that provided for adjusting the reclamation fee,
but provided the reclamation fee could not be less than
$50 per acre. The MRAB recommended the minimum of
$50 be deleted as the MRAB did not think the fee should
be collected if it was not needed for annual operation and
maintenance treatment costs that year. Other commenta-
tors also made this recommendation.

(R) The Department has followed the MRAB’s advice
and deleted the $50 minimum reclamation fee provision.
The final-form rulemaking now provides the fee will be
adjusted annually based upon need and can be zero if the
funding is not needed for that years’ projected operation
and maintenance costs.

(C) The MRAB wanted the regulation to specify that if,
instead of the reclamation fee, an alternative source of
funding to pay all of the annual costs covered by the
Reclamation Fee O&M Account is established, the $100
reclamation fee will not be adjusted up or continue to be
collected. Other commentators also made this recommen-
dation.

(R) The Department followed the MRAB’s advice. Sec-
tion 86.17(e)(3) now contains express language that pro-
vides for the reclamation fee to be used until an alterna-
tive funding source in lieu of the reclamation fee is
established to pay all of the costs covered by the Reclama-
tion Fee O&M Trust Account.

(C) The MRAB recommended that § 86.187(a)(2)(i) be
revised to limit the Department’s authority to transfer
funds from the Reclamation Fee O&M Account into the
ABS Legacy Sites Trust Account. The MRAB wanted the
regulation to specify that only excess funds could be
transferred. Other commentators also made this recom-
mendation.

(R) The Department followed the MRAB’s advice. Sec-
tion 86.187(a)(2)(i) of the final-form rule provides that the
Department may, upon review and recommendation of the
MRAB, transfer excess moneys from the Reclamation Fee
O&M Trust Account into the ABS Legacy Sites Trust
Account.

(C) The MRAB advised that the ANFR should be
revised to provide that the ABS Legacy Sites Trust
Account will be actuarially sound when the money in it,
together with the money in the Reclamation Fee O&M
Account, will generate enough interest to pay all ABS
Legacy Sites treatment costs forever. The MRAB also
recommended that the money in the Reclamation Fee
O&M Account then be transferred into the ABS Legacy
Sites Account, the Reclamation Fee O&M Account be
closed, and, the reclamation fee be terminated.

(R) The Department followed the advice of the MRAB.
A new subparagraph has been added as § 86.187(a)(2)(iv)
which provides for the transfer of the money from the
Reclamation O&M Trust Account into the ABS Legacy
Sites Trust Account, termination of the Reclamation Fee
O&M Trust Account, cessation of the reclamation fee, and
cessation of the transfer of civil penalties into the Recla-
mation Fee O&M Trust Account.

(C) If the Legislature approves the use of premiums
collected for conversion assistance financial guarantees
for reclamation costs at ABS sites, then those funds

should be deposited into the Reclamation Fee O&M Trust
account and considered during the annual review of the
reclamation fee amount.

(R) Section 86.187(a)(1)(iii) has been modified to allow
for the deposit of the ‘‘fees collected for sum-certain
financial guarantees needed to facilitate full-cost bond-
ing.’’

(C) If a permanent alternate funding stream is ap-
proved, then that funding must be dedicated to cover the
O&M costs at the ABS Legacy Sites.

(R) The final-form rulemaking has been modified to
specify that an alternate funding source must provide
‘‘sufficient revenues to maintain a balance in the Recla-
mation Fee O&M Trust Account of at least $3,000,000
and to pay the annual operation and maintenance costs
for treating postmining pollutional discharges at all ABS
Legacy Sites.’’ See § 86.17(e)(3)(ii).

(C) The draft final-form regulations failed to guarantee
that all discharges from all ABS Legacy Sites will be
treated in perpetuity.

(R) The regulations are designed to address the Fed-
eral requirement for the Department to have available
sufficient money to complete reclamation for the ABS
Legacy Sites at any time. This rulemaking will provide
sufficient funds to treat the discharges. The regulations
establish a mandatory process to adjust the revenue
stream to pay the cost of reclamation that could become
due at any time. The Department does not have the
authority to commit the full faith and credit of the
Commonwealth to ‘‘guarantee’’ funding.

(C) The short-term, pay-as-you-go system of the Recla-
mation Fee O&M Account does not provide a guarantee of
perpetual discharge treatment at all ABS Legacy Sites.

(R) The Department disagrees. The regulations will
provide the Department with the money needed to meet
the requirement to have sufficient money to complete
reclamation for these sites at any time. The revenue
stream is to be annually adjusted to pay the cost of
treatment and a financial reserve will be maintained to
pay unexpected treatment costs.

(C) The draft final-form rulemaking does not guarantee
that the ABS Legacy Account will ever contain sufficient
funds to be actuarially sound, or that it will remain
solvent in perpetuity.

(R) The Federal regulations do not require a ‘‘guaran-
tee’’ that the ABS Legacy Account will become actuarially
sound but require the Department to have available
sufficient money to complete reclamation. The regulations
do provide for the Department to have the needed funds.
The ABS Legacy Sites Trust Account is a tool that, once it
contains sufficient money, can replace the pay-as-you-go
approach.

(C) The funding for the Reclamation Fee O&M Account
and the ABS Legacy Account must come from the coal
mining industry.

(R) The Department disagrees. West Virginia was faced
with a similar problem of how to fund the treatment for
forfeited discharges. In the preamble for OSM’s approval
of their program amendment addressing this matter,
OSM stated:

Congress was not specific on how alternative bonding
programs such as West Virginia’s should be financed.
The only test applicable is whether the proposed
alternative system achieves the objectives and pur-
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poses of a CBS as expressed in section 509 of SMCRA
and as implemented by 30 CFR 800.11 (e). (60 FR
51901, October 4, 1995)

The regulation meets this standard.

(C) The final regulations must include an enforceable
commitment for timely construction of adequate treat-
ment system at all ABS Legacy Sites currently lacking
them.

(R) The regulations address the Federal requirement to
have available sufficient money to complete reclamation
for these sites at any time. While a purpose of Federal
SMCRA is to ‘‘assure that adequate procedures are
undertaken to reclaim surface areas as contemporane-
ously as possible with the surface coal mining opera-
tions,’’ there is no Federal requirement for a regulatory
construction schedule.

(C) The regulation must specify in greater detail the
standard for determining whether the ABS Legacy Ac-
count contains sufficient funds to be actuarially sound.

(R) The Department disagrees. The regulation provides
a complete description of the concept of being actuarially
sound. There is no need to specify in the regulation
additional standards such as the suggestion to require an
actuary with specific qualifications.

(C) The regulations must require, as a fourth condition
for finding the ABS Legacy Account is ‘‘actuarially sound,’’
that all construction, recapitalization, and operation and
maintenance costs at ABS Legacy Sites paid by Non-
SMCRA government funding programs have been re-
funded from the Reclamation Fee O&M Account.

(R) The Department disagrees. The primary approach
that the Department has taken to managing the treat-
ment of abandoned and forfeited discharges is to utilize
all available resources. The approach of this rulemaking
is to protect the environment while meeting the require-
ments of the Federal regulation.

(C) The Department should delete the provision of the
draft final-form rulemaking purporting to declare the
Department’s annual determination of the required
amount of the reclamation fee to be appealable to the
EHB.

(R) The Department disagrees. The Department is con-
fident that the EHB will find that the determination of
the reclamation fee amount is a final action of the
Department as defined at § 1021.2 (relating to defini-
tions).

(C) Where possible, the final-form rulemaking should
use the active voice and the word ‘‘will’’ to express duties.

(R) The Department agrees and has made this change
in various places in the final-form rulemaking.

(C) The definition of ‘‘ABS Legacy Sites’’ should be
revised to delete the phrase ‘‘and is sufficient to cover the
cost of treating the discharge.’’

(R) The Department disagrees with this comment. The
entire definition is needed to be consistent with the
concept of full cost conventional bonding and to avoid
ambiguity.

(C) Definitions of ‘‘operation and maintenance costs’’
and ‘‘OM&R’’ should be added.

(R) The Department has added a definition for ‘‘opera-
tion and maintenance costs.’’ A definition of ‘‘operation,
maintenance and recapitalization’’ costs is not needed.

(C) The specific date (August 4, 2001) should be added
to the definition of the ‘‘Primacy Alternate Bonding
System.’’

(R) The Department agrees and has made this change.

(C) The reclamation fee should apply to the entire
permit area, not just the operational area, and should
apply to permit transfers.

(R) The final rule addresses the application of the
reclamation fee in a manner that is consistent with
conventional bonding. Furthermore, it would be against
the public interest to apply the fee to permit transfers
because it could discourage a mine operator from accept-
ing a transfer from a troubled firm which could then lead
to bond forfeiture instead of the reclamation being com-
pleted by the transferee.

(C) The Department should retain the minimum recla-
mation fee rate in § 86.17(3), but should set the mini-
mum rate at $100 per acre.

(R) Based upon the advice of the MRAB, the Depart-
ment decided to eliminate the minimum fee amount and
adjust the fee under the procedures established in the
regulations.

(C) The Department should make clear that the $3
million minimum balance target for the reclamation fee
O&M Account would have no effect on authorized expen-
ditures for discharge treatment.

(R) The Department has concluded it is clear that
there is no spending restriction in the regulation as it is
written.

(C) The regulation does not account for inflation.
Therefore, it is questionable whether the $3 million
cushion and the Reclamation Fee O&M Account will cover
the cost of treatment in the long term.

(R) The Department disagrees. The regulation contains
provisions that require the revenue stream to be adjusted
annually. The annual adjustment will enable the needed
revenue to keep pace with inflation. It is not necessary
for the $3 million reserve to be adjusted for inflation over
the long term. The $3 million reserve is needed most for
the short term to address unexpected operation and
maintenance costs that might be incurred before the
reclamation fee can be adjusted and to pay the cost of
maintaining treatment at ABS sites that may be forfeited
in the near future.

(C) The provisions that authorize the Department to
deposit ‘‘other moneys, including appropriations’’ into the
Reclamation Fee O&M Account and into the ABS Legacy
Account go beyond the scope of the proposed rulemaking
and should not appear in the regulations to help steer
clear of a legal challenge that might unnecessarily inter-
fere with the approval and implementation of the regula-
tion as the costs should be borne by the industry.

(R) The Department disagrees. The final regulation is
within the scope of the proposed regulation as it encom-
passed the funding mechanism for the former ABS and
addresses the concerns raised by the commentators in
comments submitted on the proposed rulemaking.
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G. Benefits, Costs and Compliance

Benefits

Citizens of this Commonwealth will benefit from these
amendments because the pollution from the Primacy ABS
Legacy Sites will have a dedicated funding source to
provide for the treatment of the postmining discharges.

Owners of coal mined lands where bonds have been
forfeited and alternate reclamation plans have been ap-
proved will benefit by having their land restored to
conditions for supporting the uses the mined land was
capable of supporting prior to the mining, or to a higher
or better use.

The amendments will also enable the Commonwealth to
fulfill its primacy obligations, retain primary enforcement
responsibility for coal mining operations, and to continue
to receive the Federal abandoned mine land funds.

Compliance Costs

The final-form rulemaking may increase compliance
costs on the regulated community if the per acre reclama-
tion fee increases. The amended regulations will not
result in increased costs to the regulated community
through at least January 1, 2010. Until then, the recla-
mation fee will continue to be calculated in the same way
it is under the current regulation. The amount of fees,
and other dedicated funding sources, will be available for
addressing postmining discharges on sites forfeited under
the former ABS. After January 1, 2010, whether the fee
increases, decreases or stays the same will be determined
by the actual and projected costs of the treatment of the
ABS discharges and whether other funding becomes
available. It is not possible to determine how the fee will
have to be adjusted in the future. It is possible that a
substantial increase in the fee will be required. This
would be the result of some unexpected circumstances
(such as, many additional ABS forfeitures, dramatic
increases in costs or erroneous estimates). Eventually, the
reclamation fee can be eliminated, when adequate funds
have accumulated to provide for the operation and main-
tenance costs.

The Department will incur additional cost in imple-
menting this final rulemaking. To manage the funding
sources, the Department must track revenues and ex-
penses specifically related to the Primacy ABS discharge
sites. This is expected to initially cost about $60,000 per
year for personnel for the accounting of the revenues and
expenses, with the cost increasing as personnel costs
increase. This amount is in addition to the costs incurred
as a result of the management of the completion of
reclamation and treatment that the Department already
performs.

Compliance Assistance Plan

The Department will provide written notification of the
changes to the coal mining industry.

Paperwork Requirements

There are no paperwork requirements imposed on the
regulated community by this final-form rulemaking. The
Department will be required to prepare an annual report
on actual and projected annual revenues and expendi-
tures, and any proposed adjustment of the reclamation
fee.

H. Pollution Prevention

The matters affected by this final-form rulemaking do
not pertain to pollution prevention or control.

I. Sunset Review

This final-form rulemaking will be reviewed in accord-
ance with the sunset review schedule published by the
Department to determine whether the regulation effec-
tively fulfills the goals for which it was intended.

J. Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P. S. §§ 745.5(a)), on July 19, 2006, the Department
submitted a copy of the notice of proposed rulemaking,
published at 36 Pa.B. 4200, to the IRRC and the Chair-
persons of the Senate and House Environmental Re-
sources and Energy Committees (Committees).

Under section 5(c) of the Regulatory Review Act, IRRC
and the Committees were provided with copies of the
comments received during the public comment period, as
well as other documents when requested. In preparing
this final-form rulemaking, the Department has consid-
ered all public comments that it has received. These
comments are addressed in the comment and response
document and in Section F and F.1 of this order. IRRC
and the Committees did not provide comments on the
proposed rulemaking.

Under section 5.1(j.2) of the act (71 P. S. § 745.5a(j.2)),
on July 9, 2008, the final-form rulemaking was deemed
approved by the Committees. Under section 5.1(e) of the
act (71 P. S. § 745.5a(e)), IRRC met on July 10, 2008, and
approved the final-form regulation in accordance with
section 5(c) of the Regulatory Review Act.

K. Findings of the Board

The Board finds that:

(1) Public notice of proposed rulemaking was given
under sections 201 and 202 of the act of July 31, 1968
(P. L. 769, No. 240) (45 P. S. §§ 1201 and 1202) and
regulations promulgated thereunder in 1 Pa. Code §§ 7.1
and 7.2.

(2) A public comment period was provided as required
by law, and all comments were considered.

(3) The regulations do not enlarge the purpose of the
proposal published at 36 Pa.B. 4200.

(4) These regulations are necessary and appropriate for
administration and enforcement of the authorizing acts
identified in Section C.

L. Order of the Board

The Board, acting under the authorizing statutes,
orders that:

(1) The regulations of the Department, 25 Pa. Code,
Chapter 86, are amended by amending §§ 86.1, 86.17 and
86.187—86.190 to read as set forth in Annex A, with
ellipses referring to the existing text of the regulations.

(2) The Chairperson of the Board shall submit this
order and Annex A to the Office of General Counsel and
the Office of Attorney General for review and approval as
to legality and form, as required by law.

(3) The Chairperson of the Board shall submit this
order and Annex A to the IRRC and the Committees as
required by the Regulatory Review Act.

RULES AND REGULATIONS 4759

PENNSYLVANIA BULLETIN, VOL. 38, NO. 35, AUGUST 30, 2008



(4) The Chairperson of the Board shall certify this
order and Annex A and deposit them with the Legislative
Reference Bureau, as required by law.

(5) This order shall take effect immediately.
JOSEPH R. POWERS,

Acting Chairperson
(Editor’s Note: The proposal to amend § 86.283, in-

cluded in the proposed rulemaking at 36 Pa.B. 4200, has
been withdrawn. Section 86.1 was not proposed to be
amended in the proposal at 36 Pa.B. 4200.)

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, see 38 Pa.B. 4045 (July 26, 2008).)

Fiscal Note: 7-401. (1) General Fund; (2) Implement-
ing Year 2007-08 is $60,000; (3) 1st Succeeding Year
2008-09 is $62,000; 2nd Succeeding Year 2009-10 is
$64,000; 3rd Succeeding Year 2010-11 is $67,000; 4th
Succeeding Year 2011-12 is $69,000; 5th Succeeding Year
2012-13 is $71,000; (4) 2006-07 Program—$36,868,000;
2005-06 Program—$37,049,000; 2004-05 Program—
$37,594,000; (7) Environmental Program Management;
(8) recommends adoption. Additional costs to the Environ-
mental Program Management appropriation will be cov-
ered by augmentations from the Reclamation Fee O&M
Trust Account.

Annex A
TITLE 25. ENVIRONMENTAL PROTECTION

PART I. DEPARTMENT OF ENVIRONMENTAL
PROTECTION

Subpart C. PROTECTION OF NATURAL
RESOURCES

ARTICLE I. LAND RESOURCES
CHAPTER 86. SURFACE AND UNDERGROUND

COAL MINING: GENERAL
Subchapter A. GENERAL PROVISIONS

§ 86.1. Definitions.
The following words and terms, when used in this

chapter, have the following meanings, unless the context
clearly indicates otherwise:

ABS Legacy Sites—Mine sites, permitted under the
Primacy Alternate Bonding System, that have a postmin-
ing pollutional discharge where the operator has de-
faulted on its obligation to adequately treat the discharge
and, either the bond posted for the site is insufficient to
cover the cost of treating the discharge, or a trust to cover
the costs of treating the discharge was not fully funded
and is insufficient to cover the cost of treating the
discharge.

* * * * *
Operational area—The maximum portion of the permit-

ted area that the permittee is authorized to disturb at
any specific time during the permit term in accordance
with the approved mining and reclamation plan, includ-
ing all of the land affected by mining activities that is not
planted, growing and stabilized.

Operation and maintenance costs—Expenses associated
with the day-to-day operation and maintenance of a
conventional or a passive treatment facility, such as
chemicals, electricity, labor, water sampling, sludge re-
moval and disposal, maintenance of access roads, mowing,
snow removal, inspecting facilities, repairing and main-
taining all aspects of the treatment facility, equipment
and buildings.

* * * * *

Primacy Alternate Bonding System—The bonding sys-
tem utilized by the Commonwealth from July 31, 1982,
until August 4, 2001, for surface coal mines, coal refuse
reprocessing facilities and coal preparation plants in
which a central pool of money to be used by the Depart-
ment for reclamation of forfeited sites was funded in part
through imposition of a per-acre reclamation fee paid by
operators of permitted sites.

* * * * *

Recapitalization costs—The costs associated with re-
placing discharge treatment facility components or the
costs to install treatment systems with lower operation
and maintenance costs than the system being replaced.

* * * * *

Subchapter B. PERMITS

GENERAL REQUIREMENTS FOR PERMITS AND
PERMIT APPLICATIONS

§ 86.17. Permit and reclamation fees.

(a) A permit application for coal mining activities shall
be accompanied by a check for $250 payable to the
‘‘Commonwealth of Pennsylvania.’’

(b) A permit application for a coal preparation plant
shall be accompanied by a check for $250 payable to the
‘‘Commonwealth of Pennsylvania.’’

(c) A renewal application, whether the site has not yet
been activated or where coal is being extracted, shall be
accompanied by a check for $250 payable to the ‘‘Com-
monwealth of Pennsylvania.’’ A renewal application for
reclamation activities requires no application fee.

(d) A permit application for coal refuse disposal activi-
ties shall be accompanied by a check for $500 plus $10
per acre for acreage in excess of 50 acres payable to the
‘‘Commonwealth of Pennsylvania.’’

(e) In addition to the bond established under
§§ 86.143, 86.145, 86.149 and 86.150 and subject to the
exception provided for in § 86.283(c) (relating to proce-
dures), the applicant for a permit or a permit amendment
shall pay a per acre reclamation fee for surface mining
activities except for the surface effects of underground
mining. This reclamation fee will be assessed for each
acre of the approved operational area and shall be paid
by the applicant prior to the Department’s issuance of a
surface mining permit. If a permit amendment results in
an increase in the approved operational area, the recla-
mation fee will be assessed on the increased acreage and
shall be paid by the operator prior to the Department’s
issuance of the permit amendment.

(1) The reclamation fee will be deposited into a sepa-
rate subaccount within the Surface Mining Conservation
and Reclamation Fund called the Reclamation Fee O&M
Trust Account, as a supplement to bonds forfeited from
ABS Legacy Sites. The reclamation fee will be used by
the Department to pay the construction costs and opera-
tion and maintenance costs associated with treating
postmining pollutional discharges at ABS Legacy Sites,
and the moneys may not be used for any other purpose.
The interest earned on the moneys in the Reclamation
Fee O&M Trust Account will be deposited into the
Reclamation Fee O&M Trust Account and will be used by
the Department to pay the construction costs and opera-
tion and maintenance costs associated with treating
postmining pollutional discharges at ABS Legacy Sites.
The interest may not be used for any other purpose. For

4760 RULES AND REGULATIONS

PENNSYLVANIA BULLETIN, VOL. 38, NO. 35, AUGUST 30, 2008



purposes of this section, operation and maintenance costs
include recapitalization costs.

(2) After the end of each fiscal year, the Department
will prepare a fiscal-year report containing a financial
analysis of the revenue and expenditures of the Reclama-
tion Fee O&M Trust Account for the past fiscal year and
the projected revenues and expenditures for the current
fiscal year. Beginning with the report for fiscal year
2008-09, the report will include the Department’s calcula-
tion of the required amount of the reclamation fee, and
the proposed adjustment of the reclamation fee amount.
The fiscal-year report will be submitted to the members
of the Mining and Reclamation Advisory Board for their
review and comment and will be published on the Depart-
ment’s web site. Notice of the report’s availability will be
published in the Pennsylvania Bulletin. The Department
will review the fiscal-year report at a meeting of the
Mining and Reclamation Advisory Board.

(3) The amount of the reclamation fee shall be $100
per acre until December 31, 2009. Commencing January
1, 2010, and continuing until either a permanent alterna-
tive funding source is established or the ABS Legacy Sites
Trust Account is actuarially sound, the reclamation fee
will be adjusted as necessary to ensure that there are
sufficient revenues to maintain a balance in the Reclama-
tion Fee O&M Trust Account of at least $3,000,000.

(i) The reclamation fee will be used until the ABS
Legacy Sites Trust Account is actuarially sound unless an
alternative permanent funding source in lieu of the
reclamation fee is used to fund the Reclamation Fee O&M
Trust Account.

(ii) Until the ABS Legacy Sites Trust Account is
actuarially sound, the alternative permanent funding
source must provide sufficient revenues to maintain a
balance in the Reclamation Fee O&M Trust Account of at
least $3,000,000 and to pay the annual operation and
maintenance costs for treating postmining pollutional
discharges at the ABS Legacy Sites. Funds that are not
needed for annual operation and maintenance or to
maintain the $3,000,000 balance may be deposited into
the ABS Legacy Sites Trust Account.

(4) Commencing January 1, 2010, and continuing until
the ABS Legacy Sites Trust Account is actuarially sound,
the amount of the reclamation fee will be annually
calculated and, if necessary, will be adjusted in multiples
of $50 based on the following factors:

(i) The current balance in the Reclamation Fee O&M
Trust Account.

(ii) The total amount of revenue into the trust account
during the previous fiscal year from collection of the
reclamation fee, the interest accrued by the Reclamation
Fee O&M Trust Account, the deposits of civil penalties
into the trust account and deposits from other sources of
moneys into the trust account.

(iii) The amount of ongoing operation and maintenance
costs incurred by the Reclamation Fee O&M Trust Ac-
count during previous fiscal years.

(iv) The projected number of acres subject to the
reclamation fee during the current fiscal year.

(v) The projected amount of revenue into the Reclama-
tion Fee O&M Trust Account during the current fiscal
year from projected interest accrued by the trust account,
projected deposits of civil penalties and projected deposits
of moneys from other sources.

(vi) The projected expenditures of the Reclamation Fee
O&M Trust Account for operation and maintenance costs
for the current fiscal year.

(5) Following the Department’s review of its calculation
of the required reclamation fee amount at a public
meeting of the Mining and Reclamation Advisory Board
under paragraph (2), the Department will publish the
adjustment in the required amount of the reclamation fee
in the Pennsylvania Bulletin. Adjustments to the amount
of the reclamation fee will become effective upon publica-
tion in the Pennsylvania Bulletin. The Department’s
determination of the required amount of the reclamation
fee under paragraphs (3) and (4) will be a final action of
the Department appealable to the EHB.

(6) The Department will cease to assess and collect the
reclamation fee when the ABS Legacy Sites Trust Account
established under § 86.187(a) (relating to use of money)
becomes actuarially sound. The ABS Legacy Sites Trust
Account will become actuarially sound when the following
conditions are met:

(i) Financial guarantees sufficient to cover reclamation
costs, including the costs to treat each discharge in
perpetuity, have been approved by the Department for all
mine sites permitted under the primacy alternate bonding
system.

(ii) Construction of the necessary discharge treatment
facilities has been completed at the ABS Legacy Sites.

(iii) The ABS Legacy Sites Trust Account, combined
with the Reclamation Fee O&M Trust Account, contains
funds which generate interest at a rate and in an amount
sufficient to pay the annual operation and maintenance
costs for treating postmining pollutional discharges at the
ABS Legacy Sites.

Subchapter F. BONDING AND INSURANCE
REQUIREMENTS BOND FORFEITURE

§ 86.187. Use of money.

(a) Moneys received from fees, fines, penalties, bond
forfeitures and other moneys received under authority of
the Surface Mining Conservation and Reclamation Act (52
P. S. §§ 1396.1—1396.31), and interest earned on the
moneys, will be deposited in the Fund.

(1) Moneys received from the reclamation fees required
by § 86.17(e) (relating to permit and reclamation fees),
and the interest accrued on these monies, will be depos-
ited into a separate subaccount within the fund called the
Reclamation Fee O&M Trust Account.

(i) The Department will deposit into the Reclamation
Fee O&M Trust Account, up to $500,000 in a fiscal year,
the moneys collected from civil penalties assessed by the
Department under the Surface Mining Conservation and
Reclamation Act less the percentage of those penalty
moneys due the Environmental Education Fund under
section 8 of the Environmental Education Act (35 P. S.
§ 7528). If the amount of penalty moneys collected ex-
ceeds $500,000 during a fiscal year, the Department may
deposit the amount collected in excess of $500,000 into
the fund and use the excess amount in accordance with
paragraph (3).

(ii) The Department may deposit into the Reclamation
Fee O&M Trust Account a portion, to be determined at
the Department’s discretion, of the interest earned on
other moneys in the fund.

(iii) The Department may deposit other moneys into
the Reclamation Fee O&M Trust Account, including ap-
propriations, donations, or, the fees collected for sum-
certain financial guarantees needed to facilitate full-cost
bonding in accordance with applicable law.
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(iv) The moneys deposited in the Reclamation Fee
O&M Trust Account will be used to pay construction costs
and operation and maintenance costs associated with
treating postmining pollutional discharges at ABS Legacy
Sites, and the moneys may not be used for any other
purpose. For purposes of this section, operation and
maintenance includes recapitalization costs. Moneys in
the Reclamation Fee O&M Trust Account will be held by
the Commonwealth in trust for the benefit of all the
people to protect their right to pure water and the
preservation of the values of the environment. The State
Treasurer will manage the investment of the funds in the
Reclamation Fee O&M Trust Account with the advice of
the Department.

(2) Moneys received from the forfeiture of bonds will be
used only to reclaim land and restore water supplies
affected by the surface mining operations upon which
liability was charged on the bond, except as otherwise
provided in this section and in § 86.190 (relating to sites
where reclamation is unreasonable, unnecessary or im-
possible; excess funds). Interest accrued on these moneys
will be used only to reclaim land and restore water
supplies affected by surface mining operations for which
the Department has forfeited bonds, as a supplement to
bond forfeiture funds.

(i) Moneys received from bonds forfeited on ABS
Legacy Sites, and the interest accrued on the moneys,
will be deposited into a separate subaccount in the Fund
called the ABS Legacy Sites Trust Account. The Depart-
ment may, upon review and recommendation of the
Mining and Reclamation Advisory Board, transfer excess
moneys from the Reclamation Fee O&M Trust Account
into the ABS Legacy Sites Trust Account. The Depart-
ment may deposit other moneys into the ABS Legacy
Sites Trust Account, including appropriations, donations,
or interest earned on other moneys in the fund.

(ii) Moneys in the ABS Legacy Sites Trust Account,
including the interest accrued by the trust account, will
be used to pay the operation and maintenance costs
associated with treating postmining pollutional dis-
charges at ABS Legacy Sites, and the moneys may not be
used for any other purpose. Moneys in the ABS Legacy
Sites Trust Account will be held by the Commonwealth in
trust for the benefit of all the people to protect their right
to pure water and the preservation of the values of the
environment. The State Treasurer will manage the in-
vestment of the funds in the ABS Legacy Sites Trust
Account with the advice of the Department.

(iii) The Department may not make disbursements
from the ABS Legacy Sites Trust Account until that trust
account becomes actuarially sound. The ABS Legacy Sites
Trust Account will become actuarially sound when the
following conditions are met:

(A) Financial guarantees sufficient to cover reclamation
costs, including the costs to treat each discharge in
perpetuity, have been approved by the Department for all
mine sites permitted under the Primacy Alternate Bond-
ing System.

(B) Construction of the necessary discharge treatment
facilities has been completed at the ABS Legacy Sites.

(C) The ABS Legacy Sites Trust Account, combined
with the Reclamation Fee O&M Trust Account, contains
funds which generate interest at a rate and in an amount
sufficient to pay the annual operation and maintenance
costs for treating postmining pollutional discharges at the
ABS Legacy Sites.

(iv) When the ABS Legacy Sites Trust Account becomes
actuarially sound the Department will transfer the mon-
eys in the Reclamation Fee O&M Trust Account into the
ABS Legacy Sites Trust Account and the Reclamation Fee
O&M Trust Account will terminate. At that time, the
reclamation fee or the alternative permanent funding
source, whichever is in place, will cease and the deposit of
civil penalty moneys under paragpraph (l)(i) will also
cease.

(3) Other moneys deposited in the Fund may be used
to reclaim land affected by surface mining operations and
for other conservation purposes consistent with the pur-
poses of the Fund, including restoration of water supplies
affected by surface mining operations. The Department
may also use the money in the Fund, other than the
monies described in paragraphs (1) and (2), for necessary
administrative expenses, including the purchase, lease or
rental of vehicles, equipment, office space, laboratory
supplies or other supplies, materials or services and
personnel and overhead expenses.

(b) The Department, after notifying and consulting
with the landowner, will expend the funds to reclaim the
land affected by the operation in a manner which com-
pletes the approved reclamation plan of the licensed mine
operator whose bonds were forfeited for the reclamation
site or an alternative reclamation plan completed under
subsection (c). The Department will expend the funds to
reclaim the land affected by the operation in a manner
which completes an alternative reclamation plan in com-
pliance with subsection (c) if either of the following apply:

(1) After considering the engineering cost estimate for
completion of the approved reclamation plan of the
licensed mine operator whose bonds were forfeited for the
reclamation site, the Department determines that the
plan may be amended to decrease the cost of reclaiming
the bond forfeiture site.

(2) The Department determines that completion of the
approved reclamation plan of the licensed mine operator
whose bonds were forfeited for the reclamation site is
unreasonable, unnecessary or physically impossible.

(c) If the Department determines under subsection (b)
that an alternative to the approved reclamation plan of
the licensed mine operator whose bonds were forfeited for
the reclamation site should be implemented, the Depart-
ment will prepare and implement a plan that complies
with the applicable performance standards in accordance
with § 86.189(c)(2), (3) or (4) (relating to reclamation of
bond forfeiture sites), whichever is appropriate, and that
ensures that all disturbed areas are restored to conditions
that are capable of supporting either the uses they were
capable of supporting before any mining, or higher or
better uses.

§ 86.188. Evaluation of bond forfeiture sites.

(a) After forfeiture of bond under §§ 86.180—86.182
and 86.185 (relating to scope; general; procedures; and
preservation of remedies) has become final and the bond
proceeds have been collected, the Department will evalu-
ate the bond forfeiture site for reclamation purposes. The
evaluation will consist of an onsite inspection by the
Department and solicitation of information regarding the
site and reclamation intention of the landowner and
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others determined by the Department to have information
on, or an interest in, the site. The Department will
provide to the landowner of the site, upon request, a copy
of the completed site evaluation report.

(b) The Department will prioritize a bond forfeiture
site according to the following categories, which are listed
in decreasing order of severity of condition:

(1) Sites which present a significant and continuing
hazard to human life by either their proximity to or
impact on human populations.

(2) Sites which present a significant threat to health or
safety, including actual or threatened loss of public or
private water supplies.

(3) Sites which present a significant risk of damage to
public or private property.

(4) Sites which are causing environmental degradation
or pollution affecting the productive use of public or
private land, or the reclamation of which would create
significant environmental benefits.

(c) The Department, in selecting sites for reclamation
under § 86.189(b)(1) (relating to reclamation of bond
forfeiture sites), will consider the following factors:

(1) The severity of the conditions at the site.
(2) The potential for conditions at the site to deterio-

rate, including environmental quality, thus increasing the
hazard to life, health, safety or property.

(3) The willingness of the landowner, or other person,
to undertake the reclamation of the site under
§ 86.189(b)(2), (3) or (4), as evidenced by previous recla-
mation activity performed on the site or other indications
of willingness to reclaim by the landowner or other
person.

(4) The ability of the Department to gain adequate
access to the site.

(5) The potential for remining of all or a portion of the
site.

(6) The lack of participation of the landowner in the
surface mining activities which created the conditions at
the site.

(7) The potential for agricultural use or reforestation of
the site.

(d) The Department will compile a list of sites for
which forfeiture of bonds under §§ 86.180—86.182 and
86.185 has become final and bond proceeds have been
collected. The list will be updated quarterly and will be
available for review in the Department’s district and
central offices. The Department will publish quarterly in
the Pennsylvania Bulletin notice of the availability of this
list for review.
§ 86.189. Reclamation of bond forfeiture sites.

* * * * *

(c) The Department will not enter into a reclamation
contract under this section with a person unless the
person demonstrates the following to the satisfaction of
the Department:

* * * * *

(2) For bond forfeiture sites for which permits were
issued under the Federally-approved surface coal mining
regulatory program which took effect July 31, 1982, the
proposed reclamation plan will result in reclamation of
the site in a manner consistent with The Clean Streams
Law and the regulations promulgated thereunder for

active surface coal mining operations, as specified in the
contract, and the Surface Mining Conservation and Recla-
mation Act and the regulations promulgated thereunder
for active surface coal mining operations.

(3) For bond forfeiture sites for which the bonds were
declared forfeit on or after May 3, 1978, and for which
permits were not issued under the Federally-approved
surface coal mining regulatory program which took effect
July 31, 1982, the proposed reclamation plan will result
in reclamation of the site in a manner that is consistent
with the interim Federal program regulations first pub-
lished at 42 FR 62639 (December 13, 1977), as well as
The Clean Streams Law and the regulations promulgated
thereunder in effect at the time the bonds were declared
forfeit, as specified in the contract, and the Surface
Mining Conservation and Reclamation Act and the regu-
lations promulgated thereunder in effect at the time the
bonds were declared forfeit. If the Department’s permit
files for the site clearly show that surface mining activi-
ties on the site occurred before August 3, 1977, the
proposed reclamation plan may be consistent with para-
graph (4).

(4) For bond forfeiture sites for which the bonds were
declared forfeit before May 3, 1978, the proposed reclama-
tion plan will result in reclamation of the site in a
manner that is consistent with The Clean Streams Law
and the regulations promulgated thereunder that were
applicable to active surface coal mining operations at the
time the bonds were declared forfeit, as specified in the
contract, and the Surface Mining Conservation and Recla-
mation Act and the regulations that were promulgated
thereunder at the time the bonds were declared forfeit.

(5) Except in the case of a landowner of a bond
forfeiture site under subsection (b)(2) and (4), the person
shall demonstrate the following:

* * * * *

§ 86.190. Sites where reclamation is unreasonable,
unnecessary or impossible; excess funds.

(a) If the Department determines in the evaluation of a
bond forfeiture site that completion of the approved
reclamation plan of the licensed mine operator whose
bonds were forfeited for the reclamation site or an
alternative reclamation plan is unreasonable, unneces-
sary or physically impossible, the bond amount will be
made available for expenditure from the Fund only to
reclaim land and restore water supplies affected by
surface mining operations for which the Department has
forfeited bonds. The reasons justifying this determination
include the following:

(1) The site has been repermitted and rebonded for
mining, and reclamation of the site is a condition of the
permit.

(2) The site has been otherwise reclaimed.

(b) Before a final determination under subsection (a),
the Department will send written notice to the landowner
of the Department’s intention to remove restrictions on
the expenditure of the forfeited bond amount.

(c) If the Department determines that the funds re-
ceived from bonds covering the bond forfeiture site exceed
the amount which is required to reclaim the bond forfei-
ture site, the excess funds will be made available for

RULES AND REGULATIONS 4763

PENNSYLVANIA BULLETIN, VOL. 38, NO. 35, AUGUST 30, 2008



expenditure from the fund only to reclaim land and
restore water supplies affected by surface mining opera-
tions for which the Department has forfeited bonds.

[Pa.B. Doc. No. 08-1585. Filed for public inspection August 29, 2008, 9:00 a.m.]

Title 49—PROFESSIONAL
AND VOCATIONATION

STANDARDS
STATE ARCHITECTS LICENSURE BOARD

[ 49 PA. CODE CH. 9 ]
Requirements for Examination Eligibility

The State Architects Licensure Board (Board) amends
§§ 9.27, 9.41a, 9.46, 9.50 and 9.52 to read as set forth at
37 Pa.B. 4625 (August 25, 2007).
A. Effective Date

The amendments will be effective on publication of the
final-form rulemaking in the Pennsylvania Bulletin.
B. Statutory Authority

The amendments are authorized under section 6(a) and
(d) of the Architects Licensure Law (63 P. S. § 34.6(a) and
(d)).
C. Background and Purpose

Currently, § 9.46(b) (relating to requirements for ex-
amination eligibility) states that ‘‘[a]n architectural de-
gree candidate applying for first time licensure is re-
quired to pass the entire professional licensure
examination of the Board within 5 years of the date of
eligibility to take the examination.’’ Passing the entire
examination requires that each candidate pass all of the
various divisions of the Architecture Registration Exami-
nation (ARE) within 5 years of the date of eligibility to
take the examination. Under this provision, if a candidate
fails to pass any one or more of the divisions within the
5-year period, the eligibility period ends and that candi-
date would be required to take the entire examination all
over again.

Under the amendments, if a candidate does not com-
plete the entire examination within 5 years, any division
that the candidate had passed that is older than 5 years
old will not be accepted for licensure purposes and the
candidate will be required to retake only that ‘‘stale’’
division of the examination. Thus, the candidate will not
lose the entire examination, as the current regulation
requires, only those divisions that are older than 5 years
old.
D. Description of Amendments

The Board amends § 9.27 (relating to inactive records)
by deleting the language pertaining to an examination
candidate completing the entire examination within 5
years of eligibility.

The Board is amending § 9.41a(b) (relating to adoption
of National Board Examinations) by adding language
specifying that examination candidates shall comply with
the National Council of Architecture Registration Board’s
(NCARB) examination procedures, conduct standards and
standards pertaining to eligibility and passing of the
ARE, unless otherwise stated in the Board’s regulations.

In § 9.46(b), the Board is deleting the requirement that
examination candidates complete the entire examination
within 5 years of the date of eligibility to take the
examination. Instead, the Board is adopting new lan-
guage that specifies that the Board will consider only
those divisions of the examination passed within the
5-year period since the first passed division was adminis-
tered. If any division is more than 5 years old, the
candidate will be required to retake that division of the
examination and will automatically be given a new 5-year
period beginning from the date of the administration of
the next oldest passed division without the need to
reapply. This implements a new ‘‘rolling clock’’ standard
for the Board.

The Board amends § 9.50 (relating to reapplications) to
delete the cross-reference to § 9.46(3) because reapplica-
tion will no longer be necessary under the rolling clock
requirement. The Board is also adding a cross-reference
to § 9.41a(b). The Board further amends § 9.52 (relating
to grading compilation) to add cross-references to
§§ 9.41a(b) and 9.46(b) with regard to the opportunity to
retake portions of the examination which were failed or
which expired under the 5-year rolling clock.

E. Response to Public Comment and Regulatory Review of
Proposed Rulemaking

Publication of proposed rulemaking at 37 Pa.B. 4625
(August 25, 2007) was followed by a 30-day public
comment period during which the Board received favor-
able comments from the American Institute of Architects
Pennsylvania (AIAPA). Following the close of the public
comment period, the Board did not receive comments
from the House Professional Licensure Committee
(HPLC) or the Senate Consumer Protection and Profes-
sional Licensure Committee (SCP/PLC). The Board did
receive comments from the Independent Regulatory Re-
view Commission (IRRC).

While AIAPA commented favorably on the revisions of
the rolling clock standard for examination eligibility, it
urged the Board to adopt other recent action by NCARB
that would permit candidates for licensure to sit for the
ARE prior to completion of the NCARB Intern Develop-
ment Program. However, such a change would expand the
scope of this rulemaking beyond what was proposed,
which would require a separate rulemaking be under-
taken. In addition, the Board has not yet decided whether
it will support NCARB’s recent policy change and, there-
fore, will not amend its regulations to support this change
at this time.

IRRC questioned, in relation to § 9.27, what effect the
rolling clock period would have on the calculation of when
a record becomes inactive. If all of the passed sections of
the ARE become more than 5 years old, ARE eligibility
will expire for that applicant and the application will be
considered inactive. At that time, because the applicant
would have to retake all portions of the ARE, the
candidate would be required to reapply to NCARB to
retake the entire examination. So long as at least one
passed section of the ARE is less than 5 years old, the
candidate’s record will remain active.

IRRC asked for further clarification of § 9.46(b), which
states, ‘‘All applicants will have the benefit of the rolling
clock but the Board will only consider the divisions of the
examination passed within the 5-year time period imme-
diately preceding the date of the latest administered
division passed by the applicant.’’ Specifically, IRRC ques-
tioned whether, once the rolling clock expires, the appli-
cant will have to take only the remaining divisions
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needed to pass, or all divisions administered within the
new rolling clock period. The intended result of the
rolling clock is that if the applicant does not complete the
entire examination within 5 years, any division that the
applicant has passed that is older than 5 years old will
‘‘drop off ’’ and the applicant will be required to retake the
‘‘stale’’ division of the examination only. The language
questioned by IRRC is intended to convey the point that
once the final division is passed, the Board will look back
5 years to confirm that the entire examination was
completed during the preceding 5-year period. Any divi-
sion that was passed more than 5 years earlier would
need to be passed anew. This situation would reset the
rolling clock to begin with the passage of the next oldest
division that had been passed. So, for example, if the next
oldest division was passed 4 years and 8 months earlier,
the applicant would have only 4 months remaining to
pass the stale division within the rolling 5-year period.
The bottom line is that all of the various divisions of the
ARE must be completed within a rolling 5-year period.

Moreover, IRRC questioned whether NCARB’s January
1, 2006, date for implementation of the rolling clock
standard should be included in the final-form rulemaking.
Specifically, IRRC referred to the Board’s exception to
NCARB’s standard with regard to applicants who have
completed at least one section of the ARE prior to
January 1, 2006. The Board noted in its proposed rule-
making that the difference between the NCARB standard
and the Board’s standard is that for National certification
purposes, NCARB will accept any section passed prior to
January 1, 2006, and the applicant will not be required to
retake those divisions, even if more than 5 years goes by
before the final division is passed. Conversely, for
licensure purposes, the Board simply will not accept any
passed section that is more than 5 years old. Therefore,
the January 1, 2006, date is irrelevant in terms of
eligibility for licensure by the Board and does not need to
be included in the final-form rulemaking.
F. Fiscal Impact and Paperwork Requirements

The final-form rulemaking should have no fiscal impact
on the Commonwealth or its political subdivisions. Like-
wise, the final-form rulemaking should not necessitate
any legal, accounting, reporting or other paperwork re-
quirements.
G. Sunset Date

The Board continuously monitors the effectiveness of its
regulations. Therefore, no sunset date has been assigned.
H. Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P. S. § 745.5(a)), on August 15, 2007, the Board submitted
a copy of the proposed rulemaking, published at 37 Pa.B.
4625, to IRRC and to the Chairpersons of the HPLC and
the SCP/PLC for review and comment.

Under section 5(c) of the Regulatory Review Act, IRRC,
the HPLC and the SCP/PLC were provided with copies of
the comments received during the public comment period,
as well as other documents when requested. In preparing
the final-form rulemaking, the Board has considered all
comments from IRRC, the HPLC, the SCP/PLC and the
public.

Under section 5.1(j.2) of the Regulatory Review Act (71
P. S. 745.5a(j.2)), on June 25, 2008, the final-form rule-
making was approved by the HPLC. On July 23, 2008,
the final-form rulemaking was deemed approved by the
SCP/PLC. Under section 5.1(e) of the Regulatory Review
Act, IRRC met on July 24, 2008, and approved the
final-form rulemaking.

I. Contact Person

Further information may be obtained by contacting
Penny Walker, Administrator, State Architects Licensure
Board, P. O. Box 2649, Harrisburg, PA 17105-2649,
pewalker@state.pa.us.

J. Findings

The Board finds that:

(1) Public notice of proposed rulemaking was given
under sections 201 and 202 of the act of July 31, 1968
(P. L. 769, No. 240) (45 P. S. §§ 1201 and 1202) and the
regulations promulgated thereunder, 1 Pa. Code §§ 7.1
and 7.2.

(2) A public comment period was provided as required
by law and all comments were considered.

(3) The amendments do not enlarge the purpose of
proposed rulemaking published at 37 Pa.B. 4625.

(4) This final-form rulemaking is necessary and appro-
priate for administering and enforcing the authorizing act
identified in Part B of this preamble.

K. Order

The Board, acting under its authorizing statutes, orders
that:

(a) The regulations of the Board, 49 Pa. Code Chapter
9, are amending by amending §§ 9.27, 9.41a, 9.46, 9.50
and 9.52 to read as set forth at 37 Pa.B. 4625.

(b) The Board shall submit this order and 37 Pa.B.
4625 to the Office of General Counsel and to the Office of
the Attorney General as required by law.

(c) The Board shall certify this order and 37 Pa.B. 4625
and deposit them with the Legislative Reference Bureau
as required by law.

(d) This order shall take effect on publication in the
Pennsylvania Bulletin.

DENNIS R. CONNELL,
President

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, see 38 Pa.B. 4449 (August 9, 2008).)

Fiscal Note: Fiscal Note 16A-419 remains valid for the
final adoption of the subject regulations.

[Pa.B. Doc. No. 08-1586. Filed for public inspection August 29, 2008, 9:00 a.m.]

Title 58—RECREATION
FISH AND BOAT COMMISSION

[ 58 PA. CODE CH. 69 ]
Fishing

The Fish and Boat Commission (Commission) amends
Chapter 69 (relating to fishing in Lake Erie and boundary
lakes). The Commission is publishing this final-form
rulemaking under the authority of 30 Pa.C.S. (relating to
the Fish and Boat Code) (code).

A. Effective Date

The final-form rulemaking will go into effect upon
publication in the Pennsylvania Bulletin.
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B. Contact Person
For further information on the final-form rulemaking,

contact Laurie E. Shepler, Esq., P. O. Box 67000, Harris-
burg, PA 17106-7000, (717) 705-7810. This final-form
rulemaking is available on the Commission’s web site at
www.fish.state.pa.us.
C. Statutory Authority

The amendment of § 69.12a (relating to special regula-
tions applicable to Lake Erie tributary streams) is pub-
lished under the statutory authority of section 2102 of the
code (relating to rules and regulations).
D. Purpose and Background

The final-form rulemaking is designed to improve,
enhance and update the Commission’s fishing regulations.
The specific purpose of the amendment is described in
more detail under the summary of changes.
E. Summary of Changes

Currently, from the day after Labor Day until the
opening day of trout season in April, all Lake Erie
tributary streams are closed to fishing from 10 p.m. to 5
a.m. except for Walnut and Elk Creeks north of Route 5.
The portion of Walnut Creek from Route 5 north to
Manchester Road flows through a residential area. All of
the property owners historically have allowed public
fishing in Walnut Creek in this area and tolerated the
problems associated with night time fishing.

During last year’s steelhead season, however, several of
the property owners expressed concerns to the Commis-
sion’s law enforcement staff regarding the problems they
are facing associated with night time fishing. Anglers
fishing in this area at night are causing the property
owners’ dogs to become alarmed and start barking.
Property owners also indicate that they can hear anglers’
loud voices and radios being played during the night time
hours. Unfortunately, continued night time fishing in this
section of Walnut Creek jeopardizes the privacy of the
property owners and creates unnecessary disturbances to
the entire neighborhood. The Commission also received
two letters from property owners expressing similar con-
cerns.

The Commission’s law enforcement staff met with
several of the property owners in an attempt to address
their concerns. One potential solution that was discussed
was to prohibit angling during the night time hours in
this area. The property owners agreed to continue to
allow public fishing between 5 a.m. and 10 p.m. The
Commission therefore proposed that § 69.12a be amended
to prohibit fishing in Walnut Creek from Route 5 north to
Manchester Road Bridge between the hours of 10 p.m.
and 5 a.m. The Commission adopted the amendment as
set forth in the notice of proposed rulemaking.
F. Paperwork

The final-form rulemaking will slightly increase paper-
work and will create new paperwork requirements in that
the Commission will post signs notifying anglers of the

regulatory change. The Commission’s Bureau of Law
Enforcement will post both sides of the stream from the
Manchester Road Bridge south to Route 5 and will post
signs at the Walnut Creek Marina. After the first year
that the change goes into effect, the Commission does not
expect to have to post the stream.
G. Fiscal Impact

The final-form rulemaking will have no adverse fiscal
impact on the Commonwealth or its political subdivisions.
The Commission’s costs for signage will be modest. The
final-form rulemaking will impose no new costs on the
private sector or the general public.
H. Public Comments

A notice of proposed rulemaking was published at 38
Pa.B. 1589 (April 5, 2008). The Commission received one
public comment supporting the proposal. Copies of all
public comments were provided to the commissioners.
Findings

The Commission finds that:
(1) Public notice of intention to adopt the amendment

adopted by this order has been given under sections 201
and 202 of the act of July 31, 1968 (P. L. 769, No. 240) (45
P. S. §§ 1201 and 1202) and the regulations promulgated
thereunder, 1 Pa. Code §§ 7.1 and 7.2.

(2) A public comment period was provided, and the
comments that were received were considered.

(3) The adoption of the amendment of the Commission
in the manner provided in this order is necessary and
appropriate for administration and enforcement of the
authorizing statutes.
Order

The Commission, acting under the authorizing statutes,
orders that:

(a) The regulations of the Commission, 58 Pa. Code
Chapter 69, are amended by amending § 69.12a to read
as set forth at 38 Pa.B. 1589.

(b) The Executive Director will submit this order and
38 Pa.B. 1589 to the Office of Attorney General for
approval as to legality as required by law.

(c) The Executive Director shall certify this order and
38 Pa.B. 1589 and deposit them with the Legislative
Reference Bureau as required by law.

(d) This order shall take effect immediately upon publi-
cation in the Pennsylvania Bulletin.

DOUGLAS J. AUSTEN, Ph.D.,
Executive Director

Fiscal Note: Fiscal Note 48A-201 remains valid for the
final adoption of the subject regulation.

[Pa.B. Doc. No. 08-1587. Filed for public inspection August 29, 2008, 9:00 a.m.]
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