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READER’S GUIDE TO THE
PENNSYLVANIA BULLETIN
AND PENNSYLVANIA CODE

Pennsylvania Bulletin

The Pennsylvania Bulletin is the official gazette of
the Commonwealth of Pennsylvania. It is published
every week and includes a table of contents. A
cumulative subject matter index is published quar-
terly.

The Pennsylvania Bulletin serves several pur-
poses. First, it is the temporary supplement to the
Pennsylvania Code, which is the official codification
of agency rules and regulations and other statuto-
rily authorized documents. Changes in the codified
text, whether by adoption, amendment, repeal or
emergency action must be published in the Pennsyl-
vania Bulletin. Further, agencies proposing changes
to the codified text do so in the Pennsylvania
Bulletin.

Second, the Pennsylvania Bulletin also publishes:
Governor’s Executive Orders; State Contract No-
tices; Summaries of Enacted Statutes; Statewide
and Local Court Rules; Attorney General Opinions;
Motor Carrier Applications before the Public Utility
Commission; Applications and Actions before the
Department of Environmental Protection; Orders of
the Independent Regulatory Review Commission;
and other documents authorized by law.

The text of certain documents published in the
Pennsylvania Bulletin is the only valid and enforce-
able text. Courts are required to take judicial notice
of the Pennsylvania Bulletin.

Adoption, Amendment or Repeal of
Regulations

Generally an agency wishing to adopt, amend or
repeal regulations must first publish in the Pennsyl-
vania Bulletin a Notice of Proposed Rulemaking.
There are limited instances where the agency may
omit the proposal step; they still must publish the
adopted version.

The Notice of Proposed Rulemaking contains the
full text of the change, the agency contact person, a
fiscal note required by law and background for the
action.

The agency then allows sufficient time for public
comment before taking final action. An adopted
proposal must be published in the Pennsylvania

Bulletin before it can take effect. If the agency
wishes to adopt changes to the Notice of Proposed
Rulemaking to enlarge the scope, they must re-
propose.

Citation to the Pennsylvania Bulletin

Cite material in the Pennsylvania Bulletin by
volume number and page number. Example: Volume
1, Pennsylvania Bulletin, page 801 (short form: 1
Pa.B. 801).

Pennsylvania Code

The Pennsylvania Code is the official codification
of rules and regulations issued by Commonwealth
agencies and other statutorily authorized docu-
ments. The Pennsylvania Bulletin is the temporary
supplement to the Pennsylvania Code, printing
changes as soon as they occur. These changes are
then permanently codified by the Pennsylvania
Code Reporter, a monthly, loose-leaf supplement.

The Pennsylvania Code is cited by title number
and section number. Example: Title 10 Pennsylva-
nia Code, § 1.1 (short form: 10 Pa.Code § 1.1).

Under the Pennsylvania Code codification system,
each regulation is assigned a unique number by
title and section. Titles roughly parallel the organi-
zation of Commonwealth government. Title 1 Penn-
sylvania Code lists every agency and its correspond-
ing Code title location.

How to Find Documents

Search for your area of interest in the Pennsylva-
nia Code.

The Pennsylvania Code contains, as Finding Aids,
subject indexes for the complete Code and for each
individual title, a list of Statutes Used As Authority
for Adopting Rules and a list of annotated cases.
Source Notes give you the history of the documents.
To see if there have been recent changes, not yet
codified, check the List of Pennsylvania Code Chap-
ters Affected in the most recent issue of the Penn-
sylvania Bulletin.

The Pennsylvania Bulletin also publishes a quar-
terly List of Pennsylvania Code Sections Affected
which lists the regulations in numerical order,
followed by the citation to the Pennsylvania Bulle-
tin in which the change occurred.

SUBSCRIPTION INFORMATION: (717) 766-0211
GENERAL INFORMATION AND FINDING AIDS: (717) 783-1530
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Printing Format
Material proposed to be added to an existing rule or regulation is printed in bold face and material proposed to be
deleted from such a rule or regulation is enclosed in brackets [ ] and printed in bold face. Asterisks indicate ellipsis
of Pennsylvania Code text retained without change. Proposed new or additional regulations are printed in ordinary style
face.

Fiscal Notes

Section 612 of The Administrative Code of 1929 (71 P. S. § 232) requires that the Office of Budget prepare a fiscal
note for regulatory actions and administrative procedures of the administrative departments, boards, commissions or
authorities receiving money from the State Treasury stating whether the proposed action or procedure causes a loss
of revenue or an increase in the cost of programs for the Commonwealth or its political subdivisions; that the fiscal note
be published in the Pennsylvania Bulletin at the same time as the proposed change is advertised; and that the fiscal
note shall provide the following information: (1) the designation of the fund out of which the appropriation providing for
expenditures under the action or procedure shall be made; (2) the probable cost for the fiscal year the program is
implemented; (3) projected cost estimate of the program for each of the five succeeding fiscal years; (4) fiscal history of
the program for which expenditures are to be made; (5) probable loss of revenue for the fiscal year of its
implementation; (6) projected loss of revenue from the program for each of the five succeeding fiscal years; (7) line item,
if any, of the General Appropriation Act or other appropriation act out of which expenditures or losses of Commonwealth
funds shall occur as a result of the action or procedures; (8) recommendation, if any, of the Secretary
of the Budget and the reasons therefor.

The required information is published in the foregoing order immediately following the proposed change to which it
relates; the omission of an item indicates that the agency text of the fiscal note states that there is no information
available with respect thereto. In items (3) and (6) information is set forth for the first through fifth fiscal years; in that
order, following the year the program is implemented, which is stated. In item (4) information is set forth for the
current and two immediately preceding years, in that order. In item (8) the recommendation, if any, made by the
Secretary of Budget is published with the fiscal note. See 4 Pa. Code § 7.231 et seq. Where “no fiscal impact” is
published, the statement means no additional cost or revenue loss to the Commonwealth or its local political subdivision
is intended.

Reproduction, Dissemination or Publication of Information
Third parties may not take information from the Pennsylvania Code and Pennsylvania Bulletin and reproduce,
disseminate or publish such information except as provided by 1 Pa. Code § 3.44. 1 Pa. Code § 3.44 reads as follows:

§ 3.44. General permission to reproduce content of Code and Bulletin.

Information published under this part, which information includes, but is not limited to, cross references, tables of
cases, notes of decisions, tables of contents, indexes, source notes, authority notes, numerical lists and codification
guides, other than the actual text of rules or regulations may be reproduced only with the written consent of the
Bureau. The information which appears on the same leaf with the text of a rule or regulation, however, may be
incidentally reproduced in connection with the reproduction of the rule or regulation, if the reproduction is for the
private use of a subscriber and not for resale. There are no other restrictions on the reproduction of information
published under this part, and the Commonwealth hereby consents to a reproduction.
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List of Pa. Code Chapters Affected

The following numerical guide is a list of the chapters of each title of the Pennsylvania Code affected by documents

published in the Pennsylvania Bulletin during 2009.
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Proposed Rules
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49 Pa. Code (Professional and Vocational Standards)

................................................. 219
13 (correction) .........ouiiieiienienann, 414, 523
16 1625
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2L 2103
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Bl 1985
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52 Pa. Code (Public Utilities)

Adopted Rules

B 2707
Proposed Rules
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B2 1657, 1870, 3461

Statements of Policy
B 1676, 3471

55 Pa. Code (Public Welfare)
Proposed Rules

B0 1114
1187 4428
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Statements of Policy

1228 1991
2600 ... 26, 2346
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6000 ... 3174
6200 .. e 2714

58 Pa. Code (Recreation)

................................................ 523
5 1860
B 1860, 5736
BB L 1860
Bl e 1201
B 1860
B 1860
B L 1859, 1860
5 S 1202, 1860, 3442
Ol L 5736
O e 5736
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THE COURTS

Title 234—RULES OF
CRIMINAL PROCEDURE

[ 234 PA. CODE CHS. 1, 5 and 11]

Proposed New Pa.Rs.Crim.P. 151 and 152; amend-
ments to Pa.R.Crim.P. 1101; and revisions to the
Comments to Pa.Rs.Crim.P. 107 and 517

Introduction

The Criminal Procedural Rules Committee is planning
to recommend that the Supreme Court of Pennsylvania
adopt new Rules 151 and 152 and amend Rules 107, 517
and 1101, to provide procedures for the issuance of orders
to detain and orders for the temporary transfer of prison-
ers. This proposal has not been submitted for review by
the Supreme Court of Pennsylvania.

The following explanatory Report highlights the Com-
mittee’s considerations in formulating this proposal. Note
that the Committee’s Report should not be confused with
the official Committee Comments to the rules. Also note
that the Supreme Court does not adopt the Committee’s
Comments or the contents of the explanatory Reports.

The text of the proposed new Rules 151 and 152 and
the changes to Rules 107, 517 and 1101 precedes the
Report. Additions are shown in bold; deletions are in bold
and brackets.

We request that interested persons submit suggestions,
comments or objections concerning this proposal in writ-
ing to the Committee through counsel,

Anne T. Panfil, Chief Staff Counsel
Supreme Court of Pennsylvania
Criminal Procedural Rules Committee
5035 Ritter Road, Suite 100
Mechanicsburg, PA 17055

fax: (717) 795-2106
e-mail: criminal.rules@pacourts.us

no later than Friday, November 13, 2009.

By the Criminal Procedural
Rules Committee

D. PETER JOHNSON,
Chair

Annex A
TITLE 234. RULES OF CRIMINAL PROCEDURE
PART I. GENERAL

CHAPTER 1. SCOPE OF RULES,
CONSTRUCTIONAND DEFINITIONS, LOCAL
RULES

PART A. BUSINESS OF THE COURTS
Rule 107. Contents of Subpoena.

A subpoena in a criminal case shall order the witness
named to appear before the court at the date, time, and
place specified, and to bring any items identified or
described. The subpoena shall also state on whose behalf
the witness is being ordered to testify and the identity,
address, and phone number of the attorney, if any, who
applied for the subpoena.

Comment

The form of subpoena was deleted in 1985 because it is
no longer necessary to control the specific form of sub-
poena by rule.

It is intended that the subpoena shall be used not only
for trial but also for any other stage of the proceedings
when a subpoena is issuable, including preliminary hear-
ings, hearings in connection with pretrial and post-trial
motions, etc.

When the subpoena is for the production of documents,
records, or things, these should be specified.

For the procedures for the temporary transfer of
prisoners to law enforcement, see Rule 152.

Official Note: Previous Rule 9016 adopted January 28,
1983, effective July 1, 1983; rescinded November 9, 1984,
effective January 2, 1985. Present Rule 9016 adopted
November 9, 1984, effective January 2, 1985; renumbered
Rule 107 and amended March 1, 2000, effective April 1,
2001; Comment revised , 2009, effective ,
2009.

* & * * *

Committee Explanatory Reports
£ * & & *

Report explaining proposed Comment revision
referencing the new Rule 152 procedures for orders
for the temporary transfer of prisoners published
at 39 Pa.B. 5896 (October 10, 2009).

PART E. MISCELLANEOUS WARRANTS

(Editor’s Note: The following text is new and has been
printed in regular print to enhance readability.)

Rule 151. Orders to Detain.

(A) When a defendant is being confined in a place of
incarceration in the Commonwealth on matters unrelated
to a pending case, a judge in a pending summary or court
case, upon an oral or written request or sua sponte, may
issue an order to detain to be lodged with the place of
incarceration.

(B) The order to detain:

(1) shall order the place of incarceration to detain a
defendant after the defendant has completed his or her
obligation to the place of incarceration;

(2) shall include the reason for which the order to
detain the defendant has been issued;

(3) shall set forth, if a court case, any bail or conditions
of release and, if a summary case, the conditions upon
which the order may be lifted;

(4) shall designate the name and contact information of
the person the place of incarceration must inform when
the defendant is about to be released; and

(5) may be lodged with the place of incarceration by
use of advanced communications technology.

(C) The place of incarceration shall inform the defen-
dant when an order to detain is lodged against him or her
and provide a copy of that order.

(D) In a court case, when bail has been set for a
defendant in the pending case or, in a summary case,
when there are conditions the defendant may meet to
have the order to detain lifted, if the defendant posts bail
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and meets the conditions of release, the defendant shall
not be held under the order to detain and shall be
released from that order immediately.

(E) When the place of incarceration becomes aware of
the date upon which a defendant, against whom one or
more orders to detain have been lodged, will complete his
or her obligation to the place of incarceration, the place of
incarceration shall inform any detaining authority of the
date and time of release and of any other orders to detain
lodged against the defendant.

(F) Duration of the Order to Detain

(1) The place of incarceration shall allow a reasonable
time, not to exceed three business days from the time
when the defendant is scheduled to be released from the
place of incarceration, for the detaining authority to take
custody of the defendant.

(2) Except as provided in paragraph (F)(3), if the
detaining authority does not take custody of the defen-
dant within the three-day time period following the
scheduled release, then the order to detain shall expire by
operation of law at the conclusion of the three-day time
period and the place of incarceration shall not hold the
defendant pursuant to the order to detain beyond the
expiration.

(3) If the order to detain is lodged against a defendant
who has been convicted or sentenced in the present case,
the order to detain shall not expire by operation of law.
The detaining authority promptly shall take custody of
defendant.

(G) When more than one order to detain is lodged
against a defendant,

(1) the detaining authorities shall enter into an agree-
ment as to which authority will take custody of the
defendant first.

(2) Following the resolution of each order to detain, the
place of incarceration or detaining authority shall notify
all the remaining detaining authorities.

(3) Except as provided in paragraph (G)(4), if none of
the detaining authorities take custody of the defendant
within the three-day period following release or the
three-day period following resolution of an order to
detain, then the order to detain shall expire by operation
of law at the conclusion of the three-day time period and
the place of incarceration shall release the defendant.

(4) If the order to detain is lodged against a defendant
who has been convicted or sentenced in the present case,
the order to detain shall not expire by operation of law.
The detaining authority to whom priority had been
agreed pursuant to paragraph (G)(1) promptly shall take
custody of defendant.

(H) If a defendant is transferred to a different place of
incarceration or to a detaining authority, the original
place of incarceration shall insure that any orders to
detain are lodged with the new place of incarceration or
detaining authority.

Comment

New Rule 151 was adopted in 2009 to provide proce-
dures for the issuance of orders to detain in summary and
court cases. The concept of an “order to detain,” or more
colloquially a “detainer,” is a document filed with a prison
or jail directing that a defendant be held after the
original release date pending resolution of other court
matters, has been known in Pennsylvania practice but is
without firm statutory or rule authority. The purpose of

this rule is to provide procedures for the use of orders to
detain as well as protections to the defendant subject to
an order to detain.

For purposes of this rule, the term “udge” includes
common pleas judges, Philadelphia Municipal Court
judges, Philadelphia Traffic Court judges, and magisterial
district judges.

A defendant may be subject to more than one order to
detain at a time. The orders to detain may be issued by
judges of the courts of common pleas or minor court
judges in summary and court cases.

As used in this rule, “detaining authority” is the
individual judge who issued the order to detain and the
proper issuing authority if the issuer is unavailable.

The term “lift” is used in the rule because it was the
term used in the previously undefined detainer practice.
To “lift” or the “lifting” of an Order to Detain has the
same operative effect as would an Order vacating the
Order to Detain

This rule is not applicable to probation and parole
detainers or detainers issued pursuant to the Interstate
Agreement on Detainers, 42 Pa.C.S. § 9101 et sec.

Reasons for which an order to detain may be issued
include, but are not limited to, the following:

(a) an arrest warrant has been issued against the
defendant in the pending court case;

(b) an arrest warrant in the pending case has been
executed against the defendant, the defendant has been
preliminarily arraigned pursuant to Rule 517, and the
defendant is returned to the original place of incarcera-
tion;

(c) the pending case has been held for court after a
preliminary hearing and the defendant is returned to the
original place of incarceration;

(d) a bench warrant has been filed against the defen-
dant in the pending case pursuant to Rule 150;

(e) a bench warrant has been executed against the
defendant, a bench warrant hearing held pursuant to
Rule 150, and the defendant has been returned to the
original place of incarceration;

(f) the defendant has pled guilty or been convicted in
the pending case but not yet sentenced,

(g) the defendant has been sentenced in the pending
case but the execution of the sentence has not yet begun
as a result of the defendant having received a sentence in
the pending case that is consecutive to a sentence already
being served in the place of incarceration;

(h) the defendant has been sentenced in the pending
case but the service of the sentence has not yet begun;

(1) the defendant has begun serving a sentence in the
pending case but before the sentence is complete, and the
defendant has been released to another jurisdiction; and

(j) an arrest warrant or bench warrant has been issued
pursuant to Rules 430 or 150 in the pending summary
case.

An unexecuted arrest or bench warrant may form the
basis for requesting an order to detain; the warrant itself
may not serve as an order to detain. When an unexecuted
arrest warrant is the basis for an order to detain, the
out-of-county arrest procedures in Rules 517 and 518 may
be used to execute the warrant. For the procedures when
a bench warrant is executed, see Rule 150. If the place of
incarceration determines that there is an outstanding
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warrant for an individual about to be released but no
order to detain has been lodged, the provisions of Rule
517 should be followed in cases involving an arrest
warrant and the provisions of Rule 150 should be followed
in cases involving a bench warrant before the defendant
may be released.

Orders to detain may be used for circumstances in
which a defendant has already completed some of the
procedures in one case while still serving a sentence in
another case. For example, when an arrest warrant has
been executed, the defendant preliminarily arraigned
pursuant to Rule 517 and returned to the original place of
incarceration, an order to detain may be lodged to ensure
the return of the defendant to the issuing jurisdiction for
completion of any pending procedures. Similarly, a defen-
dant serving a sentence in one jurisdiction could be
brought to another jurisdiction to enter a guilty plea on a
new charge. The defendant is then returned to the first
jurisdiction to serve the remainder of the original sen-
tence and an order to detain is filed to ensure the
defendant’s return to the jurisdiction in which the plea
was entered.

In summary cases, orders to detain may be issued in
any of the circumstances listed in Rule 430 for which an
arrest warrant or bench warrant are issued, including the
defendant’s failure to respond to a citation or failure to
pay the fine and costs on a summary case.

Under Rule 430, there are several means by which a
defendant may avoid being taken into custody in some
summary cases, particularly those in which only a fine or
collateral is owed. When an order to detain is placed upon
a defendant, he or she has the same right to purge
himself or herself of the order to detain as the defendant
would have if he or she were at liberty and an arrest
warrant was executed against him or her as provided in
Rule 431.

Paragraph (C) is intended to ensure that the defendant
receives notice of what steps may be taken to be released
from the order to detain, such as by posting bail.

Paragraph (F) emphasizes that an order to detain may
not be used as an unfettered means of continuing the
incarceration of a defendant beyond the time when he or
she would otherwise be released by placing a 3-day limit
on the detention following expiration of the incarceration.
When an order to detain is lodged well in advance of a
defendant’s release from the place of incarceration, the
detaining authority should make arrangements in ad-
vance of the defendant’s release for the defendant’s return
to the detaining county. Under no circumstances may an
order to detain be permitted to hold the defendant longer
than three business days solely on the basis of the order
to detain. Even this length of time may be avoided in
court cases if the defendant meets the bail conditions and
in summary cases if the defendant meets the conditions
for lifting the order to detain.

The rule contemplates that, when there are multiple
orders to detain placed on a defendant, all of the detain-
ing authorities, who have been notified of the defendant’s
impending release pursuant to paragraph (G), are re-
quired to consult with each other to determine who will
be first to take custody of the defendant. This process of
notification and consultation shall be continued until all
orders to detain have been resolved. In other words, after
each order to detain is resolved, notice must be given to
the remaining detaining authorities to act on their re-
spective orders to detain. At each occasion when the
defendant is made available to multiple detaining au-

thorities, those detaining authorities have no more than
three business days in which to act upon their order to
detain.

“Advanced Communications Technology” as defined in
Rule 103 includes the use of facsimile or electronic mail.

Sections 9161—9165 of the Act of July 11, 1991, P. L.
76, No. 13, § 1, 42 Pa.C.S. §§ 9161—9165, are suspended
by Rule 1101(E) in so far as the statute is inconsistent
with Rules 151 and 517. This suspension is intended to
insure that Rule 151 provides the exclusive procedure for
inter-county detention and that Rule 517 provides the
exclusive procedures for the execution of an arrest war-
rant outside of the county of issuance.

Official Note: New Rule 151 adopted , 2009,
effective , 2009.
Committee Explanatory Reports:
* ES ES * ES

Report explaining proposed new Rule 151 establishing
procedures for orders to detain published at 39 Pa.B.
5896 (October 10, 2009).

(Editor’s Note: The following text is new and has been
printed in regular print to enhance readability.)

Rule 152. Orders for Temporary Transfer of Cus-
tody of Prisoner to Law Enforcement.

(A) A judge, upon request of counsel or sua sponte, may
order the custodian of the person confined in a place of
incarceration in the Commonwealth to temporarily trans-
fer custody of that person to a designated law enforce-
ment officer or agency.

(B) The order for temporary transfer shall:

(1) designate the law enforcement officer or agency to
whom the custody is to be transferred;

(2) specify the purpose for which the transfer is being
ordered;

(3) permit the designated law enforcement officer or
agency to lodge the person transferred in a suitable place
of incarceration for the duration of the event or proceed-
ing for which the order has been issued.

(4) act as an order to detain upon any other place of
incarceration in which the person has been placed pursu-
ant to the order for temporary transfer; and

(5) direct the law enforcement officer or agency at the
conclusion of the event or proceeding for which the order
to transfer had been issued to ensure the return of the
person to the place of incarceration from whose custody
the person was acquired.

(C) A copy of the order shall be given to the person who
is the subject of the order and to the designated law
enforcement agency. A copy of the order also shall be
given to the original place of incarceration and to any
other place of incarceration in which the person is lodged
during the event or proceeding for which the order has
been issued.

Comment

New Rule 152 was adopted in 2009 to provide for the
issuance of orders for the temporary transfer of a person
in custody for the purpose to be specified in the order.
This purpose ordinarily will be for the person to appear
for a court proceeding, either as a witness or as a
defendant. The procedures contained in this rule replace
the traditional practice of writs of habeas corpus ad
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prosequendum and of habeas corpus ad testificandum or
other writs used to compel appearance before the judge of
a person in custody.

For purposes of this rule, the term “udge” includes
common pleas judges, Philadelphia Municipal Court
judges, Philadelphia Traffic Court judges, and magisterial
district judges.

The rule recognizes that often a law enforcement
agency such as a county Sheriffs Office may have
primary responsibility for the transfer of prisoners. An
order issued pursuant to this rule may designate the
agency in general rather than designating a specific
officer to whom custody is transferred.

Nothing in this rule is intended to preclude the contin-
ued use of other local procedures to obtain the intra-
county release of prisoners, such as the use of “transport
lists” used for transporting prisoners from a county jail to
the same county’s courthouse.

In addition to the transfer of a prisoner for a court
proceeding, the rule also may be used to transfer the
custody of a prisoner to law enforcement for purposes of
interrogation or discussion of cooperation. In such circum-
stances, the request for the order is required to be made
by the attorney for the Commonwealth.

Prior to the actual transfer of the prisoner, it is highly
recommended that the issuing authority or the designated
law enforcement officer or agency contact the place of
incarceration to coordinate the actual transfer.

For orders to detain, see Rule 151.

Official Note: New Rule 152 adopted
effective , 2009.

Committee Explanatory Reports:

, 2009,

Report explaining proposed new Rule 152 establishing
procedures for orders for the temporary transfer of prison-
ers published at 39 Pa.B. 5896 (October 10, 2009).

CHAPTER 5. PRETRIAL PROCEDURES IN
COURT CASES

PART B(3). ARREST PROCEDURES IN
COURT CASES

(a) Arrest Warrants

Rule 517. Procedure in Court Cases When Warrant
of Arrest is Executed Outside the Judicial District
of Issuance.

& * * * *k

Comment

Sections 9161—9165 of the Act of July 11, 1991,
P.L. 76, No. 13, § 1, 42 Pa.C.S. §§ 9161—9165, are
suspended by Rule 1101(E) in so far as the statute is
inconsistent with Rules 151 and 517. This suspen-
sion is intended to insure that Rule 151 provides
the exclusive procedure for inter-county detention
and that Rule 517 provides the exclusive proce-
dures for the execution of an arrest warrant out-
side of the county of issuance.

Official Note: Original Rule 117 adopted June 30,
1964, effective January 1, 1965; suspended January 31,
1970, effective May 1, 1970. New Rule 117 adopted
January 31, 1970, effective May 1, 1970; renumbered
Rule 123 September 18, 1973, effective January 1, 1974;
amended January 28, 1983, effective July 1, 1983; renum-
bered Rule 124 and amended August 9, 1994, effective

January 1, 1995; amended December 27, 1994, effective
April 1, 1995; renumbered Rule 517 and amended March
1, 2000, effective April 1, 2001; Comment revised May 10,
2002, effective September 1, 2002; amended October 19,
2005, effective February 1, 2006; Comment revised

, 2009, effective , 2009.
Committee Explanatory Reports:
* & * & *k

Report explaining the proposed Comment revi-
sion regarding the suspension of Sections 9161—
9165 of the Act of July 11, 1991, P. L. 76, No. 13, § 1,
42 Pa.C.S. §§ 9161—9165 published 39 Pa.B. 5896
(October 10, 2009).

CHAPTER 11. ABOLITIONS AND SUSPENSIONS
Rule 1101. Suspension of Acts of Assembly.

The rule provides for the suspension of the following
Acts of Assembly:

£ k * k *

(8) Sections 9161—9165 of the Act of July 11, 1991,
P.L. 76, No. 13, § 1, 42 Pa.C.S. §§ 9161—9165, which
authorize procedures for arrest prior to requisition,
are suspended only insofar as the sections are
inconsistent with Rules 151 and 517.

Comment

This rule is derived from former Rules 39, 159, 340,
1415, and 2020, the rules previously providing for the
suspension of legislation.

Official Note: Former Rule 39 adopted October 1,
1997, effective October 1, 1998; rescinded March 1, 2000,
effective April 1, 2001, and replaced by Rule 1101. Former
Rule 159 adopted September 18, 1973, effective January
1, 1974; amended January 28, 1983, effective July 1,
1983; amended February 1, 1989, effective July 1, 1989;
amended April 10, 1989, effective July 1, 1989; amended
January 31, 1991, effective July 1, 1991; rescinded March
1, 2000, effective April 1, 2001, and replaced by Rule
1101. Former Rule 340 combined previous Rules 321 and
322, which were the prior suspension rules, and was
adopted June 29, 1977, effective September 1, 1977,
amended April 24, 1981, effective June 1, 1981; amended
January 28, 1983, effective July 1, 1983; rescinded March
1, 2000, effective April 1, 2001, and replaced by Rule
1101. Former Rule 1415 adopted July 23, 1973, effective
90 days hence; paragraph (g) added March 21, 1975,
effective March 31, 1975; amended August 14, 1995,
effective January 1, 1996; rescinded March 1, 2000,
effective April 1, 2001, and replaced by Rule 1101. Former
Rule 2020 adopted September 3, 1993, effective January
1, 1994; rescinded March 1, 2000, effective April 1, 2001,
and replaced by Rule 1101. New Rule 1101 adopted
March 1, 2000, effective April 1, 2001; amended

, 2009, effective , 2009.
Committee Explanatory Reports:

Report explaining the proposed amendments re-
garding the suspension of Sections 9161—9165 of
the Act of July 11, 1991, P.L. 76, No. 13, § 1, 42
Pa.C.S. §§ 9161—9165, published at 39 Pa.B. 5896
(October 10, 2009)
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REPORT

Proposed New Pa.Rs.Crim.P. 151 and 152; amendments to
Pa.R.Crim.P. 1101; and revisions to the Comments to
Pa.Rs.Crim.P. 107 and 517.

ORDERS TO DETAIN AND ORDERS FOR THE
TEMPORARY TRANSFER OF PRISONERS

As a result of reports of wide variations in practice
across this Commonwealth, the Committee has been
studying the issues of intrastate orders for the detention
of incarcerated individuals, or more colloquially “detain-
ers,” in summary and court cases. As a result of this
examination, including an extensive survey of the courts,
county prisons, and the Bureau of Corrections in this
Commonwealth, the Committee concluded that: (1) the
use of intrastate detainers is widespread; (2) there is
considerable divergence in practice across the State,
especially with regard to what document will be accepted
as a detainer, the procedures for lodging detainers and
the length of time an individual is held solely on the basis
of a detainer; and (3) there is no authority for the use of
such orders intrastate either by rule or by statute.’

The Committee also has been examining the issue of
orders to release or transfer prisoners for court proceed-
ings. As with detainer practice, there is wide variation in
practice regarding the release or transfer of prisoners.

In our earliest discussions, the Committee considered
order to detain or transfer as separate issues. As the
development of these procedures progressed, the Commit-
tee determined that there is some overlap of procedures
between these two types of orders, especially in the area
of ensuring the return of a prisoner from one jurisdiction
to another. The Committee considered that a consolidated
approach might be better to address the question of how
to hold, release, and transfer prisoners. The Committee
therefore is proposing two complimentary rules that
would provide uniformity of procedures for orders to
detain and for orders to temporarily transfer prisoners.

Orders to Detain

The concept of an “order to detain,” or a “detainer,” is
that of a document filed with a prison or jail directing
that a defendant be held after the original release date
pending resolution of other court matters. The purpose of
proposed Rule 151 is to provide procedures for the use of
these orders to detain, as well as protections to the
defendant subject to an order to detain. The order to
detain would be available for both intra- and inter-county
use within this Commonwealth. Interstate detainers,
which are covered by the Interstate Agreement on Detain-
ers, 42 Pa.C.S. § 9101, and probation and parole detain-
ers, which are addressed in 37 Pa. Code § 71.1 (relating
to Initiation of proceedings), are specifically excluded
from the provisions of this rule.

As noted previously, there currently is wide divergence
in what jurisdictions will accept as a “detainer,” from
formal judicial orders to simple phone calls. The purpose
of the rule is to provide structure and uniformity to these
procedures. Since the order to detain, in effect, places a
restriction upon an individual’s liberty, the rule requires
some judicial review before this is permitted. However,
the idea is not to create a difficult or lengthy process. For
this reason, the order to detain may be issued by any
judge including a judge of the court of common pleas, a
magisterial district judge, and the judges of the Philadel-

I There is statutory authority for interstate detainers, contained in the Interstate
Agreement on Detainers, 42 Pa.C.S. § 9101 et sec., regulatory authority for probation
and parole detainers, 37 Pa. Code § 71.1. The term “detainer” also is used in juvenile
practice and domestic relations matters.

phia Municipal and Traffic Courts. An order to detain
may be issued upon an oral or written request or sua
sponte.

Originally, the Committee considered a rule that con-
tained an exclusive list of all of the circumstances for
which an order to detain could be issued. This idea
ultimately was rejected since it would be difficult to be
sure all the circumstances were covered by the rule.
Rather, the Comment contains a nonexclusive list of
examples of the types of situations for which detainers
could be issued.

As part of the discussion of the situations for which an
order to detain may be issued, the Committee debated
whether or not unexecuted bench and arrest warrants
should be excluded since Rule 517 provides for the
execution of arrest warrants outside of the judicial dis-
trict of issuance, and Rule 150 provides for similar
procedures in the execution of bench warrants. However,
the Committee was aware that reliance upon unexecuted
warrants to act as detainers is a widespread practice and
that forbidding the use of unexecuted warrants as a basis
for a detainer was too radical a departure at this time.
Under the proposed rules, however, an unexecuted war-
rant may not act in and of itself as an order to detain
without any judicial review. Therefore, as described in the
Comment to proposed New Rule 151, the preferred
method in such situations is to accomplish the execution
of the warrant using the provisions of Rules 150 or 517,
whichever is applicable. If this would be too burdensome,
then an unexecuted warrant may be used as the grounds
for requesting an order to detain.

Additionally, there may be occasions in which law
enforcement become aware of an outstanding warrant
shortly before a defendant is to be released and there is
not sufficient time to obtain an order to detain. In such
cases, the procedures in Rules 150 or 517 can be utilized
once a defendant is released from incarceration.

Based on the current ambiguity within rule procedures,
one of the main concerns in the development of this rule
was the danger that an individual could be held for long
periods of time solely on the basis of a detainer without
any sort of review. Part of the protection against this
potential type of abuse is to require that the order to
detain state, in court cases, any conditions of bail, or in
summary cases, any circumstances, that the defendant
might meet to obtain his or her release. In these cases,
when the defendant’s period of incarceration ends, the
defendant must be released subject to the conditions of
bail or release stated in the order to detain.

To further protect the defendant from languishing in
prison for lengthy periods of time following the comple-
tion of his or her incarceration, the Committee agreed
that the rule should include a time limit on the order to
detain and on the time the detaining authority has to
take the defendant into custody. After extensive discus-
sions during which numerous time frames were exam-
ined, the Committee reasoned that providing the detain-
ing authority with a maximum of 3 days after the original
scheduled release date to make arrangements to take
custody of the defendant did not impose a hardship on
the detaining authority and protected the defendant from
unreasonable detention. As a further safe guard, the
Committee is recommending that the 3-day time limit
expires by operation of law if the defendant has not been
taken into custody by the detaining authority. However,
Rule 151 specifically excludes from this expiration provi-
sion an order to detain issued to hold a defendant who
already has been convicted or sentenced. This provision is
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intended to ensure that an already convicted or sentenced
defendant would not be inappropriately released. In these
situations, the detaining authority must make arraign-
ments to take custody of the defendant promptly.

The Committee also considered the situation in which
there are multiple orders to detain for the same defen-
dant. The Committee rejected formulating an “order of
priority” procedure in which, for example, the first order
to detain lodged is the first order to detain on which the
defendant would be released, as being too restrictive and
having the possibility of causing a defendant to be held
multiple times past his or her release date on consecutive
detaining orders. Those members of the Committee regu-
larly working with such situations reported that currently
all detaining authorities agree to which one will take
custody of the defendant first. Proposed Rule 151 codifies
this practice by requiring that all detaining authorities be
informed of a defendant’s impending release and placing
the burden on all detaining authorities to agree on who
has priority to take custody of the defendant. If the
parties do not agree or fail to take custody of a defendant
in a timely fashion, the orders to detain would expire by
operation of law.

A final issue considered by the Committee is whether
the rule should provide a mechanism for the defendant to
challenge the order to detain. Ultimately, the members
concluded that the existing procedures for challenging
orders to detain, such as the procedures for motions for
writs of habeas corpus, are well established and afford
the necessary protections. Therefore, the new rule does
not include specific procedures for challenging the order
to detain.

Orders for the Temporary Transfer of Prisoners

Around the same time the Committee began examining
orders to detain, the Committee received reports from
several judges concerning problems with obtaining the
release of defendants held in other counties for proceed-
ings in their courts. Of particular concern was a report
that one county’s policy was that, in the absence of any
rule or statute related to the release of prisoners for court
proceedings, it would rely solely upon the common law
practice of requiring writs of habeas corpus ad
prosequendum or ad testificandum for releasing prisoners
to another jurisdiction. The Committee was concerned
that the reliance on these common law writs might
preclude their issuance by magisterial district justices.

The Committee concluded that this was another area
that requires clarification and Statewide uniformity of
procedures. Proposed New Rule 152 provides a single
procedure by which a person who is incarcerated may be
ordered released into the custody of law enforcement for a
proceeding, either as a defendant or as a witness. The
new rule also specifically provides for the subsequent
return of the prisoner when the proceeding is completed,
a procedure as important as providing for the release of a
prisoner.

One issue that frequently was raised with the Commit-
tee was whether magisterial district judges have the
authority to issue orders for temporary transfer of prison-
ers. The Committee examined the various criminal pro-
ceedings conducted by magisterial district judges and
agreed that the judges should be given authority to
require the presence of prisoners at proceedings in their
courts in the interests of justice and to promote judicial
economy. Proposed Rule 152 provides that the temporary
transfer order may be issued by any judge. “Any judge,”
as used in this rule, includes judges of the court of

common pleas, magisterial district judges, and judges of
the Philadelphia Municipal and Traffic Courts.

The new rule would replace the current varied proce-
dures, such as the various writs, “release orders,” and
subpoenas. The order is intended to be the sole document
required to ensure the presence of an incarcerated person
for a court proceeding. Correlative to proposing New Rule
152, the Committee also is proposing that a cross-
reference to the new rule be added to the subpoena rule,
Rule 107, explaining that the transfer order is the means
of obtaining the release of a prisoner to transfer for a
proceeding.

To effectuate this process, the order for temporary
transfer of prisoners is designed to accomplish four
things. First, the order directs the warden or other
authority who is originally holding the prisoner to trans-
fer custody to a law enforcement officer or agency. Second,
the order permits the law enforcement officer or agency to
lodge the prisoner temporarily at a different place of
incarceration for the duration of the event for which the
order has been issued. Third, the order instructs the
warden or other authority of the new place of incarcera-
tion to hold the prisoner until he or she can be returned
to the original jurisdiction. Fourth, the order directs the
law enforcement officer or agency to return the prisoner
to the original place of incarceration when the event for
which the order had been issued is completed. In addition
to these four things, to ensure that all the parties are
aware of the reason for the transfer, the rule requires
that the order specify the reason for the release in the
order itself.

The New Rule 152 Comment addresses two other
points. First, the Comment explains that, in addition to
releasing a prisoner for a court proceeding, the transfer
order could be used to obtain the release of a prisoner for
interrogation or discussion of cooperation with law
enforcement/prosecution. This provision, however, may
not be used to interfere with a defendant’s right to
counsel.

The Comment also makes it clear that the current
practice of using less formal procedures for intra-county
transfers, such as the use of transfer lists, is permitted
under the new rule. The Committee agreed this is one
area where the local practices should not be prohibited.

Arrest Prior to Requisition Statute

Finally, the Committee examined the statutory provi-
sions for intrastate arrest prior to requisition, 42 Pa.C.S.
§§ 9161—9165, that provide procedures comparable to
the }Z)rocedures in Rules 517, 518 and proposed New Rule
151.% 42 Pa.C.S. § 9161 provides that an issuing author-
ity may issue a warrant for any person that has been
charged, anywhere in this Commonwealth, with the com-
mission of a crime, with having fled from justice, having
been convicted of a crime and having escaped from
confinement, or having broken the terms of his bail,
probation or parole, or is the subject of a complaint made
before any issuing authority, or have a complaint filed on
the basis of information received electronically that the
individual is charged with a crime, has fled justice, or has
escaped from confinement or has broken the terms of bail,
probation, or parole after conviction. 42 Pa.C.S. § 9162
provides for the arrest without warrant of any person
charged with a crime the penalty of which is death or
imprisonment greater than 1 year and the subsequent

21t is not clear why this statute was deemed necessary since it was enacted
subsequent to the promulgation of Rule 515 that provides for statewide execution of
warrants and Rule 517 that provides the procedures to be followed when a warrant is
executed outside of the jurisdiction of issuance.
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filing a complaint under Section 9161. 42 Pa.C.S. § 9163
provides that an issuing authority may commit to the
county jail for up to 5 days any person who has been
charged under Section 9161. Bail may be set for this
individual under Section 9164. 42 Pa.C.S. § 9165 pro-
vides for the costs of these procedures to be borne by the
county in which the charges of the alleged crime were
filed.

During the development of New Rule 151, the Commit-
tee received reports that the commitment to await requi-
sition provisions of Section 9163 occasionally are being
used as detainers. After reviewing the statute, the Com-
mittee concluded this use does not seem to be the intent
of this statute. Rather, the procedures in this statutory
provision appear to be an application to intrastate arrest
warrants of the provisions of the Interstate Agreement on
Detainers.

The Committee concluded that this statute conflicts
with existing Statewide procedural rules, particularly
Rule 517, since the statute provides for acting upon a
warrant outside the judicial district of issuance at vari-
ance with the procedures in Rule 517. These statutory
procedures would also be at variance with the proposed
New Rule 151 governing the procedures for orders to
detain. The Committee concluded that the statute there-
fore impinges on the Pennsylvania Supreme Court’s
exclusive rulemaking authority. Accordingly, the Commit-
tee is proposing an amendment to Rule 1101 (Suspension
of Acts of Assembly) that adds a paragraph suspending
§§ 9161—9165 of the Act of July 11, 1991, P. L. 76, No.
13, § 1, 42 Pa.C.S. §§ 9161—9165, only in so far as they
are inconsistent with Rules 151, 152 and 517. Correlative
explanatory provisions have been added to the Comments
to Rules 151, 152 and 517.

[Pa.B. Doc. No. 09-1861. Filed for public inspection October 9, 2009, 9:00 a.m.]

Title 255—LOCAL
COURT RULES

BLAIR COUNTY
Local Orphans’ Court Rules

Order

And Now, this 28th day of September 2009, the Blair
County Local Orphans’ Court Rules, as indicated, shall
become effective thirty (30) days after publication in the
Pennsylvania Bulletin. The Court Administrator is di-
rected to:

1. File seven (7) certified copies of the within Order
and Orphans’ Court Local Rules with the Administrative
Office of Pennsylvania Courts;

2. Forward two (2) certified copies and a disk contain-
ing the text of the local rules to the Legislative Reference
Bureau for publication in the Pennsylvania Bulletin;

3. Forward one (1) certified copy to the Civil Proce-
dural Rules Committee of The Supreme Court of Pennsyl-
vania;

4. Forward one (1) copy to the Blair County Legal
Bulletin for publication.

Copies shall be kept continuously available for public
inspection in the Office of the Blair County Prothonotary,
the Office of the Court Administrator and the Blair
County Law Library.

HONORABLE JOLENE GRUBB KOPRIVA,
President Judge
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RULE 1
JUDGES—LOCAL RULES
Rule 1.2.1. Local Rules.

(a) These rules shall be known as the Blair County
Orphans’ Court Rules and shall be cited as B.C.O.C.R.

(b) These Blair County Orphans’ Court Rules, in con-
junction with the Supreme Court Orphans’ Court Rules
and all Acts of Assembly regulating the practice and
procedure in the Orphans’ Court, shall regulate the
practice and procedure in the Orphans’ Court Division of
this Court.

(¢) The Blair County Local Rules (B.C.L.R.) for the
Court of Common Pleas of the Twenty-fourth Judicial
District shall, except where inconsistent with these rules,
apply in Orphans’ Court cases.

Note: See Pa.O.C. Rule 3.1.
RULE 2
CONSTRUCTION AND APPLICATION OF RULES
Rule 2.1.1. Notes.

Notes and footnotes in these rules are for informational
purposes and shall not be considered as part of these
rules.

Rule 2.3.1. Definitions.

When used in these rules, the following words shall
have the meanings ascribed to them in this rule, unless
the context clearly indicates otherwise.

“Exception” means a disagreement with any decree,
adjudication, confirmation, or other decision of this Court
or any act of an auditor, master, or official examiner
appointed by this Court.

“Objection” means a disagreement with any matter
relating to the family exemption, surviving spouse’s al-
lowance, or with any act or omission of a fiduciary or as
otherwise defined or permitted by these rules.
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“PEF Code” means the “Probate, Estates and Fiducia-
ries Code,” 20 Pa.C.S. § 101, et seq.

Note: For local rules applicable to exceptions, see
B.C.O.C.R. 7.1.1 and 7.1.2. The Court may disregard any
misnomer of an exception or objection, and no such
misnomer shall be grounds for dismissal. See Pa.O.C.R.
2.1 and Pa.R.C.P. 126.

RULE 3
PLEADING AND PRACTICE
Rule 3.2.1. Pleadings. Limitation.

The pleadings in matters before this Court shall be
limited to a petition, an answer, new matter, a reply to
new matter, preliminary objections, and an answer to
preliminary objections.

Rule 3.2.2. Pleadings. Failure to Answer.

(a) Failure to Answer. If the respondent fails to answer
a petition as required by the Citation, all material
averments of fact in the petition shall be taken as
admitted and the Court may, at any time after the return
day and upon proof of service of the Citation upon the
respondent at least ten (10) days prior to the return date,
upon motion, enter a decree granting the prayer of the
petition or such other relief deemed appropriate by the
Court.

(b) Failure to Reply to New Matter. If the petitioner
fails to reply to new matter contained in an answer, the
averments of fact set forth as new matter shall be deemed
admitted and the case will be at issue.

Rule 3.4.1. Form of Petition. Petitions and Motions.

(a) Every original petition or motion filed shall set
forth in its first paragraph the citation of any statute,
rule of court, or other authority relied upon to justify the
relief requested.

(b) Every petition or motion filed shall state with
particularity the grounds on which it is based and shall
be accompanied by a proposed order which, if approved by
the Court, would grant the relief sought by the pleading.
Every response in opposition to a motion or petition shall
be accompanied by a proposed order which, if approved by
the Court, would deny or amend the relief sought by the
pleading.

(¢c) The Court may direct that a Rule or Citation be
issued, or may schedule a hearing or conference as the
issues in the case may dictate.

Rule 3.4.2. Form of Petition. Exhibits.

(a) There shall be attached to all petitions as exhibits
the originals or copies of all wills, codicils, agreements,
and other written instruments relied upon. If the peti-
tioner is unable to attach a necessary exhibit, he shall so
state in his petition together with the reason.

(b) The signature of an attorney to a petition shall
constitute a certification by that attorney that all copies
of written or printed instruments, records, or documents
which are not certified or authenticated are true and
correct copies of the original.

Rule 3.4.3. Form of Petition. Consents.

(a) All petitions shall aver that all parties in interest
are petitioners, or that consents or joinders of all neces-
sary parties are attached. If the petitioner is unable to
attach a necessary consent or joinder, he shall so state in
his petition together with the reason.

(b) Whenever a party other than a petitioner desires to
consent to or join in the prayer of a petition, there shall
be appended to the petition a written “Consent” or
“Joinder” signed by the party in the following form:

I,___ , having read and considered the con-
tents of the foregomg petition, do herewith waive the
benefit of all requirements of notice of the presenta-
tion, or service upon me, of said petition, do authorize
the Court to note my general appearance in said
proceeding as though I had appeared personally or by
counsel, do herewith waive all objections to the
Court’s jurisdiction over my person, and I do here-
with consent to or join in [add specifics of prayer for
relief]

All “Consents” and “Joinders” shall be signed by at least
two (2) witnesses.

Rule 3.5.1. Mode of Proceeding. Citation. Proof of
Service.

(a)(1) Personal Service. Proof of personal service of a
citation shall conform to the provisions of § 766 of the
PE.F. Code, The return shall set forth the date, time,
place and manner of service and that true copies of the
citation, petition, and preliminary order awarding the
citation were handed to the respondent.

(2) Service by Registered or Certified Mail. Proof of
service of a citation by registered or certified mail shall
be by affidavit of the person making service, which shall
set forth that true and correct copies of the citation,
petition, and preliminary order awarding the citation
were mailed to the respondent postage prepaid, return
receipt requested, the date of mailing, the address to
which notice was mailed and that attached to the return
is the signed return receipt card which accompanied the
letter.

(8) Service by Publication. Proof of service of a citation
by publication shall consist of proofs of publication to-
gether with affidavits by the publisher.

(b) Except as otherwise provided, a return of notice
shall be filed with the Clerk on or before the date set for
the occurrence of the event of which notice has been
given.

Rule 3.5.2. Method of Proceeding. Hearings.

(a) When an issue of fact is raised by the pleadings,
including preliminary objections to jurisdiction, any party
may move for a hearing, and the Court, in its discretion,
will hear the matter, or refer the same to a master to
hear the testimony and to report his findings of fact,
conclusions of law and recommendations to the Court.

Note: See PEF Code § 751.

(b) When the pleadings are closed, any party in inter-
est may move the Court for disposition of a question of
law, upon briefs and oral argument, as needed.

Rule 3.5.3. Mode of Proceeding. Briefs and Argu-
ment.

(a) The Court after conference or hearing or in lieu
thereof, and whether requested by an interested party or
on its own motion, may direct disposition of the issues
upon briefs.

(b) Any party or his attorney may request oral argu-
ment upon a motion or issue involved in any controverted
proceeding and the Court shall have the right to require
oral argument.
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(c) Unless oral argument is requested or specifically
directed, the Court will decide the issues on briefs as
submitted per briefing schedule set by the Court.

Rule 3.5.4. Mode of Proceeding. Procedure Where
Briefs are Filed. Contents of Briefs.

When a matter is directed for disposition on briefs, the
attorney for the moving party, following a briefing sched-
ule set by the Court, shall furnish the Court with a
typewritten brief containing:

(a)(1) an index; (2) a history of the case; (3) a state-
ment of the questions involved; (4) a statement of the
facts of the case; (5) a copy of the exceptions, if any; (6) in
cases begun by petition, copies of the pertinent docket
entries and of the pleadings; (7) a copy of the will and
codicils or trust instrument and any other documents the
construction of which is involved; (8) a brief of argument,;
and (9) a certificate of service per (c) of this rule.

(b) The brief of the respondent may contain a counter-
statement of the questions involved, a counter-statement
of the facts of the case, and shall contain a brief of the
argument.

(c) Copies of briefs shall be delivered to counsel of
record for opposing parties at the same time a copy is
delivered to the Court.

Rule 3.5.5. Mode of Proceeding. Practice. Pre-Trial
Conference.

In any action the Court, of its own motion or on motion
of any party, may direct the attorneys for the parties to
appear for a conference to consider:

(a) the simplification of the issues;

(b) the necessity or desirability of amendments to the
pleadings;

(c) the possibility of obtaining admissions of fact and of
documents which will avoid unnecessary proof;

(d) the limitation of the number of expert witnesses;
and

(e) such other matters as may aid in the disposition of
the action.

The Court may make an order reciting the action taken
at the conference, the amendments allowed to the plead-
ings, and the agreements made by the parties as to any of
the matters considered, and limiting the issues for trial to
those not disposed of by admissions or agreements of the
attorneys. Such order when entered shall control the
subsequent course of the action unless modified at the
trial to prevent manifest injustice.

Note: Practice as to pretrial conferences shall be gov-
erned by this Blair County Orphans’ Court Rule 3.6.2.
rather than Blair County Civil Rule 365.

Rule 3.5.6. Mode of Proceeding. Non-Jury Trials.

Cases requiring a hearing before a judge shall include,
but shall not be limited to, voluntary relinquishments of
parental rights, involuntary terminations of parental
rights, adoptions, appointments of guardians, hearings on
objections to accounts and hearings on challenges to
grants of letters. Hearings on all such cases shall be
scheduled by the Court.

Rule 3.5.7. Mode of Proceeding. Appointment of
Guardians or Trustees ad Litem.

Guardians or trustees ad litem may be appointed to
represent the interests of any prospective parties in
interest who are not sui juris or who are absentees and

for whom no guardian or trustee has previously been
appointed. Such appointments may he made upon the
presentation of the petition to the Court or at any time
during the course of the proceeding when the Court
deems such action necessary.

Rule 3.5.8. Mode of Proceeding. Inter Vivos Trust.

When the Court is first required to exercise its jurisdic-
tion over an inter vivos trust, the original trust instru-
ment or a copy of it certified by counsel to be true and
correct and any amendments thereto shall be filed with
the Prothonotary. These instruments shall be indexed and
recorded by the Prothonotary. Any revocation shall be
likewise filed, indexed and recorded. The Rules of Court
applicable to testamentary trusts shall apply, generally, to
inter vivos trusts.

Rule 3.5.9. Mode of Proceeding. Sureties.

(a) Individual Sureties. Individuals proposed as sure-
ties on bonds of fiduciaries shall make an affidavit to the
Prothonotary, setting forth such information as the Pro-
thonotary shall require. Each affidavit shall be filed
together with its respective bond. No member of the Bar
or any employee of this Court shall act as surety in any
proceeding in this Court, except by special leave of Court.

(b) Corporate Sureties. Any corporate surety allowed to
do business in Pennsylvania may act as surety, providing
that a current certificate evidencing approval by the
Insurance Department of the Commonwealth of Pennsyl-
vania, together with a designation of attorney in fact, is
on file with the Prothonotary.

Rule 3.6.1. Depositions, Discovery, Production of
Documents, and Perpetuation of Testimony.

(a) Leave to take depositions, to obtain discovery or
production of documents, or to perpetuate testimony may
be granted only on petition upon cause shown except
upon agreement of counsel.

(b) The procedure relating to depositions, discovery,
production of documents, and perpetuation of testimony
shall be governed by special order of the Court in every
case.

RULE 4
COMPUTATION OF TIME
Rule 4.1.1. Generally. [Reserved.]
RULE 5
NOTICE
Rule 5.1.1. Method. Form of Notice.

Except as otherwise provided in these rules or as
provided by Act of Assembly, every notice shall contain at
least the following information:

(a) the caption of the case;
(b) a description of the nature of the proceeding;

(c) the date, time, and place when the matter is to be
heard by the Court to the extent then known,;

(d) the name of the decedent, settlor, minor, or inca-
pacitated person, if not disclosed by the caption;

(e) the names and addresses of all fiduciaries; and
(f) the name and address of counsel for each fiduciary.

[Note to Pa.O.C. 5.1: Pa.R.C.P. 422, 423 and 424 specify
to whom notice shall be given when serving the Common-
wealth of Pennsylvania and its subdivisions, partnerships
and unincorporated associations, and corporations, re-
spectively.]
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Rule 5.1.2. Method. Legal Publication.

The Blair County Legal Bulletin shall be the legal
periodical for the publication of notices whenever publica-
tion in a legal periodical is required by Act of Assembly,
by Rule, or by Order of Court.

Rule 5.1.3. Service on Attorneys.

Written notice served personally on an attorney of
record or on a partner or employee of his office, or by mail
addressed to his office, shall be notice to the party whom
he represents, except where personal service on the party
is specifically required.

Rule 5.2.1. Method. When No Fiduciary.

Except where otherwise provided by a rule adopted by
the Supreme Court or by an Act of Assembly, notice to a
person who is not sui juris and whose interest is not
represented by a guardian or trustee shall be given:

(a) to the person, if the person is not sui juris solely by
reason of minority but is over fourteen years of age; and

(b) unless the Court by special order shall otherwise
direct, to such one or more of the following persons as
may exist:

(1) the parents of the person, if the person is an
unmarried minor and one or both of the parents are sui
juris;

(2) the spouse of the person;

(3) the individual with whom the person resides or by
whom the person is maintained;

(4) the superintendent or other official of the institu-
tion having custody of the person;

(5) the attorney-in-fact with power to act on behalf of
the person under a durable general power of attorney, if
known; and

(¢) to such other persons as the Court by special order
may direct.

Rule 5.3.1. Advance Notice.

In any proceeding in which no preliminary decree is
required, the notice may be given in advance of the filing
of the petition or other application to the Court. In such
case the return of notice required by Pa.O.C.R. 5.4 and
B.C.O0.C.R. 5.4.1 may be included in or attached to the
petition. The Court may direct additional notice whenever
that is deemed advisable by the nature of the proceeding
or the circumstances.

Rule 5.4.1. Return of Notice. Additional Require-
ments.

In addition to the requirements of Pa.0.C.R. 5.4 (relat-
ing to the return of notice), the following requirements
shall be satisfied:

(a) A copy of the notice required to be given shall be
attached to the return.

(b) Personal Service. Return of personal service shall
set forth the date, time, place and manner of such service,
and that a true and correct copy of the petition and notice
were handed to the person served.

(c) Registered or Certified Mail. Return of notice by
registered or certified mail shall set forth the date and
place of mailing and shall include the return receipt or a
copy thereof. When the person who gives notice by
registered or certified mail has personal knowledge or has
cause to believe that the notice was not received by the
person to be notified, he shall so state in the return.
When the address of the person to be served by registered

or certified mail is in a country other than the United
States of America, a statement that the notice was so
mailed to that person at the designated address shall be
sufficient unless otherwise specifically ordered by the
Court.

(d) Publication. Return of notice by publication shall
set forth the date(s) and newspapers and/or legal periodi-
cals of publication and shall include proofs of publication,
including an affidavit of publication by the publisher or
agent of the publisher.

[Note to Pa.O.C.R. 5.4: See Pa.R.C.P. 76 for the defini-
tion of “affidavit.”]

RULE 6
ACCOUNTS AND DISTRIBUTION
Rule 6.1.1. Form. Additional Requirements.

(a) Accounts shall substantially conform to the model
account forms approved by the Supreme Court.

(b) In addition to all other applicable information re-
quired by the model account forms approved by the
Supreme Court, the first page of the account shall include
the following information:

(1) a caption;

(2) the name, address and telephone number of the
accountant; and,

(3) the name, address and telephone number of the
attorney representing the accountant.

(¢) In cases where a distribution is proposed, the
account shall include a statement of proposed distribution
in substantially the form shown in the model account
forms approved by the Supreme Court.

(d) The following items shall be attached at the end of
the account in the following order:

(1) an affidavit or verified statement of the accountant
in substantially the form set forth in the model account
forms approved by the Supreme Court;

(2) a certificate of notice as required by Local Rule
6.2.1; and,

(8) for the first account of a personal representative,
proofs of publication of the grant of letters as required by
section 3162 of the Probate, Estates and Fiduciaries Code.

Note: See Pa.0.C. Rule 2.1 for the authority of the
Court to disregard any error or defect of procedure which
does not affect the substantial rights of the parties in
interest.

Rule 6.2.1. Notice. Additional Requirements.

(a) Notice of the filing of the account shall include the
following:

(1) a statement that the account was or will be filed
with the Clerk of the Orphans Court, Blair County
Courthouse, Hollidaysburg, Pennsylvania on or not later
than a specified date and that it will be confirmed nisi on
a specified date, and thereafter confirmed absolutely on a
specified date unless written objections are filed thereto;

(2) a statement that any person who objects to transac-
tions shown in the account must file written objections
with the Clerk of the Orphans’ Court at the Blair County,
Courthouse, Hollidaysburg, Pennsylvania on any date
prior to the date the account will be confirmed absolutely;

(3) a statement of any question of interpretation or
distribution which will be presented to the Court for
determination and the position taken on the question by
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the accountant, if any, together with a statement that any
person who wishes to take a position on the question or a
position different from the accountant must file with the
Clerk of the Orphans’ Court at the Blair County Court-
house, Hollidaysburg, Pennsylvania on any date prior to
the date the account will be confirmed absolutely file in
writing a statement of their position on the question of
interpretation or distribution; and,

(4) a description of the nature and value or amount of
any unresolved claim; a statement whether the claim is
admitted or contested; if the claim is admitted, a state-
ment whether it will be paid in full or in part; and if the
claim is contested, a statement that the claimant must
file written objections with the Clerk of the Orphans’
Court at the Blair County, Courthouse, Hollidaysburg,
Pennsylvania on any date prior to the date the account
will be confirmed absolutely;

(5) The accountant shall attach to the account a certifi-
cate signed by the accountant or the attorney for the
accountant that he or she has given notice as required in
writing of the date the account will be confirmed nisi and
the date the account will be confirmed absolutely. The
certificate shall also set forth the names and addresses of
the persons to whom notice of the filing of the account is
being given.

Rule 6.3.1. Advertisement of Accounts.

All accounts required by law to be filed with the Clerk
of the Orphans’ Court Clerk shall be advertised by the
Clerk in the manner prescribed by law. The notices shall
specify the date the accounts will be confirmed nisi and
the date the accounts will be confirmed absolutely. The
notice shall also state that unless written objections are
filed with the Clerk of the Orphans’ Court at the Blair
County Courthouse, Hollidaysburg, Pennsylvania on or
before the date the Account is to be confirmed absolutely,
the account will be confirmed absolutely and that thereaf-
ter distribution may be decreed by the Court, without
reference to an auditor, in accordance with any statement
of proposed distribution filed with the account.

Rule 6.10.1. Objections to Accounts or Statements of
Proposed Distribution.

Objections to an account or statement of proposed
distribution must be in writing, numbered consecutively,
signed by the objector or his or her attorney, and each
objection shall:

(a) be specific as to the item in the account or the item
omitted from the account to which the objection is being
filed;

(b) raise but one issue of law and fact for each item in
the account or omitted from the account to which the
objection is being filed. If there are several objections to
one item included in or omitted from the account, all such
objections shall be included in the same objection; and,

(c) set forth briefly the reason or reasons in support
thereof for each objection.

Rule 6.10.2. Objections to Accounts or Statements of
Proposed Distribution-Filing-Service of Copy.

(a) Time of Filing. Objections must be filed in writing
with the Clerk of the Orphans’ Court, Courthouse, Blair
County, Pennsylvania no later than the day the account is
scheduled to be confirmed absolutely.

(b) Service of Copy. A copy of the objections shall be
served without delay after filing on accountant’s attorney.

Rule 6.10.3. Objections to Accounts or Statements of
Proposed Distribution-Procedure.

(a) When objections to an account or statement of
proposed distribution have been filed, the Clerk of the
Orphans’ Court shall immediately transmit the objection
to the President Judge.

(b) The President Judge shall enter such orders or
order regarding the objections for disposition including
but not limited to scheduling a hearing thereon or
referring the objections to an auditor for disposition.

(¢) An order of court the objections to an auditor for
disposition shall set forth therein the name, address and
telephone number of the auditor, any time limits given
the auditor for disposition of the objections, the method of
calculating the payment of the auditor and such other
matters as the President Judge deems appropriate for the
efficient disposition of the objections.

(d) An auditor shall be a licensed attorney who is a
member in good standing of the Blair County Bar Asso-
ciation. The auditor shall have been licensed to practice
law in the Commonwealth of Pennsylvania for a period of
no less than five years.

Rule 6.11.1. Small Estates.

Petitions under § 3102 of the PEF Code for distribution
of small estates shall set forth:

(a) the name and address of the petitioner and peti-
tioner’s relationship to the decedent;

(b) the name, date of death, and domicile of the
decedent;

(¢) whether the decedent died testate or intestate, the
date of the probate of the will, if applicable, and the date
of the grant of letters, if any, and whether the personal
representative has been required to give bond and, if so,
the amount of the bond;

(d) the name and relationship of all beneficiaries en-
titled to any part of the estate under the will or intestate
laws, a brief description of their respective interests,
whether any of them has received or retained any
property of the decedent by payment of wages under
Section 3101 of the PEF Code, or otherwise, and whether
any of them is a minor, incompetent or deceased, as well
as the name of any decedent’s fiduciary;

(e) the person or persons, if any, entitled to the family
exemption and, if a claim therefore is made in the
petition, any additional facts necessary to establish the
person’s right to the family exemption;

(f) an inventory of the real and personal estate of the
decedent, the value ascribed to each item, either incorpo-
rated in the petition or attached as an exhibit;

(g) a list showing the nature, amounts, and preferences
of all unpaid claims against the estate and indicating
which claims are admitted;

(h) if any unpaid beneficiary, heir, or claimant has not
joined in the petition, a statement that notice of the
intention to present the petition has been given as
required by these Rules; and

(i) a prayer for distribution of the personal property to
those entitled and, if appropriate, for the discharge of the
personal representative.

(j) There shall be attached to the petition the following
exhibits:

(1) the original of the decedent’s will if it has not been
probated, or a copy thereof if it has been probated;
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(2) the joinders or consents of unpaid beneficiaries,
heirs and claimants insofar as they are obtainable;

(3) an itemized list of disbursements made prior to the
filing of the petition, indicating the payor and whether
the disbursements were in payment of administration
expenses, preferred or ordinary debts, items of distribu-
tion or the family exemption; and,

(4) a certificate of the Register showing the status of
payment of the inheritance tax.

(k) No appraisement shall be required unless ordered
by the Court.

Note: See PEF Code § 3102.
Rule 6.11.2. Confirmation Absolute.

Unless objections are filed in accordance with
B.C.O.C.R. 6.10.1., the confirmation of accounts and
statements of proposed distribution filed with accounts
shall be made absolute by the Clerk, without further
order of Court.

Rule 6.11.3. Confirmation of Title to Real Property.

In General—When the account and the statement of
proposed distribution filed therewith have been finally
confirmed as hereinbefore provided. Such confirmation
shall be in the nature of confirmation of title to real
property in the respective distributees.

Separate Awards—A schedule of distribution shall set
forth separate awards of real property in separate para-
graphs.

Description—Real property shall be described in the
manner appearing in the last deed of record, or in some
other proper manner, and in addition, shall include
information pertinent to the derivation of title.

Certification by Prothonotary—The Prothonotary
may, at the request of any party in interest, certify
excerpts from a decree of distribution for recording in any
public office for recording deeds.

RULE 7
EXCEPTIONS
Rule 7.1.1. Exceptions. Generally.

No exceptions shall be filed to decrees, adjudications,
confirmations, or other decisions or orders of Court or in
proceedings unless the right to except is expressly con-
ferred by an Act of Assembly, by a general rule, or by a
special order. All decrees, adjudications, confirmations or
other decisions or orders of Court, other than those to
which the exceptions are so allowed to be taken, shall be
final and definitive.

Note: See B.C.0.C.R. 2.3.1.
Rule 7.1.2. Exceptions. Time and Place of Filing.

(a) Decrees, adjudications, confirmations or other deci-
sions of the Court shall be confirmed absolutely, as of
course, unless written exceptions thereto are filed within
ten (10) days after the date the decision or order is filed.

(b) If timely exceptions are filed by a party, any other
party may file exceptions within ten (10) days after the
date on which the first exceptions were filed. However,
such exceptions shall in no event raise questions which
could have been, but were not, raised by objections to an
account or by claims presented in accordance with
B.C.0.C.R. 6.10.1.

(c) Exceptions shall be filed with the Prothonotary.

Rule 7.1.3. Exceptions. Partial Distribution.

When the matters which are the subject of an adjudica-
tion, schedule of distribution, or the report of an auditor
or master, are so separate and distinct that an exception
to any one or more, whether sustained or dismissed,
cannot affect the remainder, and the accountant will not
be prejudiced by the distribution of such remainder,
confirmation of the adjudication, schedule of distribution,
or report, shall not be suspended, except as to those
matters to which exceptions have been filed; distribution
may proceed as to the remainder, and any party from
whom such distribution has been withheld may petition
the Court to order distribution.

Rule 7.1.4. Exceptions. Form.

Exceptions shall be in writing, numbered consecutively,
signed by the exceptant or by his or her attorney, and
each exception shall

(a) be specific as to description and amount;

(b) raise but one issue of law or fact, but if there are
several exceptions to items included in or omitted from
the adjudication relating to the same issue, all such
exceptions shall be included in the same exception; and

(c) set forth briefly the reason or reasons in support
thereof.

RULE 8
AUDITORS AND MASTERS
Rule 8.1.1. Appointment.

An auditor shall be appointed only when all parties in
interest or their counsel consent thereto in writing. A
master may be appointed by the Court on its own motion
or upon the petition of the accountant or of any party in
interest. All auditors and masters shall be members of
the Bar of the Supreme Court of Pennsylvania.

Rule 8.1.2. Notice of Hearings.

Once appointed, an auditor shall schedule a hearing
and give notice thereof to all parties in interest at least
ten (10) days prior to the hearing. The notice of the
auditor shall be given in accordance with B.C.O.C.R. 5.1.

Rule 8.1.3. Masters.

Rules pertaining to auditors shall extend to masters
insofar as applicable.
Rule 8.2.1. Filing of Report. Place. Time.

(a) The report of an auditor or master who has been
appointed to assist the Court in the audit of an account or

the disposition of an issue of fact in a matter shall be
filed with the Prothonotary.

(b) The report of the auditor or master shall be filed
within ninety (90) days after his appointment and shall
be extended only upon application to the Court for good
cause shown.

Rule 8.3.1. Form of Auditor’s Report.

[No local rule.]

Rule 8.4.1. Form of Master’s Report.

[No local rule.]

Rule 8.5.1. Transcript of Testimony.

[No local rule.]

Rule 8.6.1. Notice of Intention to File. Proof of

Notice.

An auditor or master shall give ten (10) days notice in
writing to all parties in interest or their counsel of record
of his intention to file his report with the Court on a day
certain.
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Rule 8.7.1. Confirmation of Report. Exceptions.

Exceptions to the report may be filed with the auditor
within ten (10) days after the receipt of the notice
required by B.C.O.C.R. 8.6.1. If exceptions are filed, the
auditor shall reconsider his or her report and present it to
the Court with the exceptions attached. Immediately
upon filing the report, the auditor shall give notice
thereof to the attorney for each party in interest. Thereaf-
ter, no exceptions may be filed without leave of Court for
good cause shown. When exceptions are filed by the
auditor or by leave of Court for good cause shown, the
Court may schedule the matter for argument.

Rule 8.7.2. Confirmation.

Following the notice and exception procedures of
B.C.O.C.R. 8.6.1. and 8.7.1., an auditor’s report and any
exceptions thereto shall be filed with the Court. If no
exceptions have been filed with the auditor, it will be
confirmed absolutely.

Rule 8.8.1. Compensation and Security.

The auditor or master shall be compensated by reason-
able fees as fixed by the Court and paid from such
sources as the Court shall direct.

RULE 9
OFFICIAL EXAMINERS
Rule 9.1.1. Appointment of Official Examiners.

Rules pertaining to auditors shall extend to official
examiners insofar as applicable.

RULE 10
REGISTER OF WILLS
Rule 10.2.1. Form of Appeal.

When an appeal is taken from a judicial act or from a
proceeding before the Register, the records of the matter
shall be certified to the Court in accordance with 20
Pa.C.S.A. Section 907 (relating to certification of records
to the Court). The appeal shall be in the form of a
petition to the Court and shall set forth:

(a) the nature of the proceedings before the Register;

(b) the basis of the appeal, including the facts or
circumstances upon which it is based;

(c) the names and the addresses of all parties in
interest, including those who have not been parties of
record.

(d) a request that a Citation be issued directed to all
parties in interest including those not represented on the
record to show cause why the appeal should not be
sustained and the judicial act or proceeding complained of
be set aside and reversed.

Rule 10.2.2. Citation.

Upon allowance of the petition, a citation shall be
issued by the Court, to which an answer must be filed on
a date set forth in the citation, directed to all parties in
interest, including those not represented on the record, to
show cause why the appeal should not be sustained and
the judicial act or proceeding complained of be set aside.
The Court may then schedule the matter for hearing. The
citation and a copy of the petition shall be served by the
party taking the appeal in the manner provided by the
Probate, Estates and Fiduciaries Code § 765.

Rule 10.2.3. Disposition-No Answer.

If no answer is filed, upon proof of service of the
citation, the Court may grant the relief requested.

RULE 11
JURY TRIALS
Rule 11.1.1. Selection of Jurors. [Reserved.]
RULE 12
SPECIAL PETITIONS

Rule 12.1.1. Family Exemption. Additional Contents
of Petition.

In addition to the requirements of Pa.0.C. Rule 12.1. a
petition for the family exemption shall also set forth:

(a) the name, residence, and date of death of the
decedent;

(b) the name, address, and relationship of the peti-
tioner to the decedent, and whether the petitioner was a
member of the same household as the decedent on the
date of his or her death;

(c) if petitioner be the surviving spouse, the date and
place of the marriage; and if a common law marriage is
asserted, all averments necessary to establish the validity
of the marriage;

(d) whether the decedent died testate or intestate;
whether, when and to whom letters were granted; and the
names, relationship, and addresses of those interested in
the estate; and

(e) the location, description and value of the property
claimed.

Note: See Pa.O.C. Rule 3.4., B.C.O.C.R. 3.4.1, 3.4.2 and
3.4.3., and PEF Code §§ 3121 to 3126.

Rule 12.2.1. Allowance to Surviving Spouse. Addi-
tional Contents of Petition.

A petition for the allowance to the surviving spouse of
an intestate shall also set forth the information required
in a petition for the family exemption under B.C.O.C.R.
12.1.1 insofar as is appropriate. Such a petition shall
have a copy of the inventory attached to it.

Note: See PEF Code §§ 2102 to 2110.

Rule 12.3.1. Elective Share. Extension of Time-
Contents of Petition.

A petition for extension of time in which the surviving
spouse may file an election to take against the will shall
set forth the facts relied upon to justify the extension
sought.

Note: See PEF Code §§ 2201 to 2211.

Rule 12.4.1. Appointment of a Guardian ad Litem of
a Trustee ad Litem.

[No local rule.]

Rule 12.5.1. Appearance in Court-Minor Over Four-
teen.

If the minor is over the age of fourteen years old, the
minor shall appear at the presentation of the petition and
nominate the guardian in open Court. If the minor is
unable to appear in person, the reasons for the minor’s
absence shall be set forth in the petition.

Note: See Pa.O.C. Rule 12.5(e) and PEF Code § 5113.
Rule 12.5.2. Small Estates of Minors.

(a) A petition for the award of an estate of a minor
without the appointment of a guardian or the entry of
security shall contain the following:
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(1) a statement that the net value of the entire real
and personal estate of the minor does not exceed the
statutory limitations; and

(2) the name of a bank or insured savings and loan
association with at least one office in Blair County as the
suggested depository.

(b) In the absence of satisfactory reasons for doing
otherwise, the Court shall direct that any cash be depos-
ited in an interest bearing account in such a depository in
the name of the minor or the name of a natural guardian
of the minor. In all cases, the account shall be expressly
restricted by means of a notation on the records of the
depository that no withdrawals may be made from the
account until the minor attains the age of majority, except
as authorized by a prior order of the Court. Further,
evidence of the marking of the account to indicate the
restriction shall be filed promptly as part of the record.

(¢) Any authorization by the Court given to a parent or
other person or institution maintaining the minor to
execute a receipt, deed, mortgage or other instrument
affecting real or personal property of the minor within the
statutory limit shall be conditioned on the deposit of the
proceeds therefrom in an account restricted as in (b)
above.

Note: See PEF Code §§ 5101 to 5103.
Rule 12.5.3. Allowances from Minor’s Estate.

A petition for an allowance from a minor’s estate shall
set forth:

(a) the manner of the guardian’s appointment and
qualification and the dates thereof;

(b) the age and residence of the minor, whether his or
her parents are living, the name of the person with whom
he or she resides, and the name and age of his or her
spouse and children, if any;

(c) the value of the minor’s estate, real and personal,
and his or her annual income;

(d) the circumstances of the minor, whether employed
or attending school; whether a parent or other person
charged with the duty of supporting the minor is living,
the financial condition and income of the person and why
the person is not discharging his or her duty of support;
and whether there is adequate provision for the support
and education of the minor, his or her spouse and
children;

(e) the date and amount of any previous allowance by
the Court; and

(f) the financial requirements of the minor and his or
her family, in detail, and the circumstance making the
allowance necessary.

Note: See PEF Code § 5164.

Rule 12.6.1. Appointment of Trustee. Exhibit at-
tached to Petition.

A copy of the instrument creating the trust shall be
attached as an exhibit to the petition.

Rule 12.7.1. Discharge of a Fiduciary of Surety.
[No local rule.]

Rule 12.8.1. Partition.
[No local rule.]

Rule 12.9.1. Public Sale of Real Property.

[No local rule.]

Rule 12.10.1. Private Sale of Real Property.
[No local rule.]

Rule 12.11.1. Mortgage or Lease of Real Property.
[No local rule.]

Rule 12.12.1. Inalienable property.
[No local rule.]

Rule 12.13.1. Designation of a Successor Custodian.
[No local rule.]

Rule 12.14.1. Confirmation of Appointment of
Trustee.

[No local rule.]
Rule 12.12.1. Cemetery Companies.
[No local rule.]
RULE 13
DISTRIBUTION; SPECIAL SITUATIONS
Rule 13.1.1. Representation by Counsel.

If, pursuant to Pa.0.C. Rule 13.1, a foreign distributee
or claimant is represented by counsel who possesses a
valid duly authenticated power of attorney executed by
the distributee or claimant, said power of attorney shall
be filed in the office of the Prothonotary and a copy
thereof served upon the fiduciary.

Rule 13.2.1. Existence and Identity.

If notice to a foreign consulate is required pursuant to
Pa.O.C. Rule 13.2, a copy of said notice shall be attached
to the Petition for Adjudication and, at the audit, the
fiduciary shall provide a report as to any information
resulting from such notice.

Rule 13.3.1. Report by Fiduciary.

If, pursuant to Pa.0.C. Rule 13.3, a report is submitted,
said report shall be submitted with the schedule of
distribution and shall include, substantially, the follow-
ing:

(a) Unknown Distributee. If it appears that the identity
or whereabouts of a distributee is unknown or there are
no known heirs, a written report verified by the fiduciary
or counsel setting forth:

(1) the nature of the investigation made to locate the
heirs of the decedent in complete detail; and

(2) in cases of intestacy, a family tree, as complete as
possible, supported by such documentary evidence as the
fiduciary has been able to obtain.

(b) Non-resident Distributee. If the fiduciary requests
the Court to withhold distribution to a non-resident
distributee, a written report verified by the fiduciary or
counsel setting forth:

(1) the relationship of the distributee to the decedent
and any available information concerning his or her
present whereabouts;

(2) in cases of intestacy, a family tree, as complete as
possible, supported by such documentary evidence as the
fiduciary has been able to obtain; and

(3) the reasons for the request that distribution be
withheld and the suggested manner of withholding.

RULE 14
INCOMPETENTS’ ESTATES

Rule 14.2.1. Petition to Adjudicate Incapacity. By
Whom Filed.

[No local rule.]
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Note: See 20 Pa.C.S. § 5511(a): The petitioner may be
any person interested in the alleged incapacitated person’s
welfare.

Note: See Pa.O.C. Rule 12.5. (a): A petition for the
appointment of a guardian for the estate or person of a
minor shall be filed by the minor, if over fourteen years of
age, and if under such age, by his parent or parents, the
person with whom he resides or by whom he is main-
tained or by any person as next friend of the minor.

Rule 14.2.2. Petition to Adjudicate Incapacity. Con-
tents.

[No local rule.]
Note: See Pa.O.C. Rule 12.4 and 12.5.

Note: See 20 Pa.C.S. § 5511(e): PETITION CON-
TENTS.—The petition, which shall be in plain language,
shall include the name, age, residence and post office
address of the alleged incapacitated person, the names
and addresses of the spouse, parents and presumptive
adult heirs of the alleged incapacitated person, the name
and address of the person or institution providing residen-
tial services to the alleged incapacitated person, the names
and addresses of other service providers, the name and
address of the person or entity whom petitioner asks to be
appointed guardian, an averment that the proposed
guardian has no interest adverse to the alleged incapaci-
tated person, the reasons why guardianship is sought, a
description of the functional limitations and physical and
mental condition of the alleged incapacitated person, the
steps taken to find less restrictive alternatives, the specific
areas of incapacity over which it is requested that the
guardian be assigned powers and the qualifications of the
proposed guardian. If a limited or plenary guardian of the
estate is sought, the petition shall also include the gross
value of the estate and net income from all sources to the
extent known.

Note: See Pa.0.C. Rule 12.5.(b) [where petition is for
appointment of a guardian of a minor]: “The petition shall
set forth (1) the name, address and age of the minor, and
the names and addresses of his parents, if living; (2) the
name, address and relationship to the minor of the
petitioner, if the petition is not filed by the minor; (3) that
the minor’s parents consent to the petition, if it is not filed
by them, or the reason why they do not consent; (4) the
necessity of the appointment of a guardian and that the
minor has no guardian or that a guardian already
appointed has died or has been discharged or removed by
the court, together with the date of such death, discharge
or removal and a reference to the court record of such
discharge or removal; (5) the name, address and age of the
proposed guardian and his relationship to the minor, if
any; (6) the nature of any interest of the proposed
guardian adverse to that of the minor including inter alia
a reference to any estate in which the minor is interested
and in which the proposed guardian is a fiduciary or
surety or employee of a fiduciary or surety therein; (7) if
the petition is for the appointment of a guardian of the
person, the religious persuasion of the parents of the
minor and of the proposed guardian; (8) if the petition is
for the appointment of a guardian of the estate, an
itemization of the assets of such estate, their location,
approximate value and income, if any; (9) if the minor is
entitled to receive any money as a party to any action or
proceeding in any court, a reference to the court record
and the amount to which the minor is entitled; and (10)
that notice has been given to the United States Veterans’
Administration or its successor, if the minor is the child of
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a veteran and insurance or other gratuity is payable to
him by the United States Veterans’ Administration, or its
successor.”

Rule 14.2.3. Petition. Contents. Written Consent.

(a) If the proposed guardian is an individual, the
written consent of the proposed guardian shall be at-
tached to the petition pursuant to Pa.0.C.Rule 12.5(c),
and shall include:

(1) the place of residence of the proposed guardian;
(2) the occupation of the proposed guardian;

(8) a statement that the proposed guardian speaks,
reads and writes the English language;

(4) a statement that the proposed guardian does not
have any interest adverse to the alleged incapacitated
person;

(5) a statement that the proposed guardian is not a
fiduciary, or an officer or employee or a corporate fidu-
ciary, of an estate in which the alleged incapacitated
person has an interest; not the surety, or an officer or
employee of a corporate surety of such a fiduciary.

(b) If the proposed guardian is a corporate guardian,
the written consent of the proposed guardian shall con-
tain a statement that it is not the fiduciary of an estate
in which the alleged incapacitated person has an interest,
nor the surety of such a fiduciary, and that the proposed
guardian does not have any adverse interest to the
alleged incapacitated person.

Rule 14.2.4. Notice. To Whom Given.
[No local rule.]

Note: See 20 Pa.C.S. § 5511(a): “... notice of the
petition and hearing shall be given in such manner as the
court shall direct to all persons residing within the
Commonwealth who are sui juris and would be entitled to
share in the estate of the alleged incapacitated person if he
died intestate at that time, to the person or institution
providing residential services to the alleged incapacitated
person and to such other parties as the court may direct,
including other service providers.”

Rule 14.2.5. Notice. Service on Incapacitated Per-
son.

[No local rule.]
Note: See Pa.O.C. Rule 5.2.

Note: See 20 Pa.C.S. § 5511(a): “Written notice of the
petition and hearing shall be given in large type and in
simple language to the alleged incapacitated person. The
notice shall indicate the purpose and seriousness of the
proceeding and the rights that can be lost as a result of
the proceeding. It shall include the date, time and place of
the hearing and an explanation of all rights, including the
right to request the appointment of counsel and to have
counsel appointed if the court deems it appropriate and
the right to have such counsel paid for if it cannot be
afforded. ... A copy of the petition shall be attached.
Personal service shall be made on the alleged incapaci-
tated person, and the contents and terms of the petition
shall be explained to the maximum extent possible in
language and terms the individual is most likely to
understand. Service shall be no less than 20 days in
advance of the hearing.”

Rule 14.2.6. Notice. Service on Others.

Notice required in matters involving adjudication of
incapacity or appointment or removal of a guardian for an
incapacitated person, other than notice upon the alleged
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or adjudicated incapacitated person, shall be by personal
service, by service in such manner as the Court directs
and/or as directed by statute in that particular case, or
may be made by first-class mail, postage prepaid, to the
known or last known address. In the latter case, a
certificate of service shall be prepared and filed verifying
that the address used is the proper known or last known
address, and attaching a postal certificate of mailing.

Note: See 20 Pa.C.S. § 5511(a): “In addition, notice of
the petition and hearing shall be given in such manner as
the court shall direct to all persons residing within the
Commonuwealth who are sui juris and would be entitled to
share in the estate of the alleged incapacitated person if he
died intestate at that time, to the person or institution
providing residential services to the alleged incapacitated
person and to such other parties as the court may direct,
including other service providers.”

Rule 14.2.7. Hearing. Evidence in Support of Peti-
tion.

[No local rule.]
Note: See 20 Pa.C.S. § 5518.
Rule 14.2.8. Small Estates.

If at hearing incapacity is established, and it appears
that the gross estate does not exceed the statutory
limitation as defined in § 5505 of the P.E.F. Code, the
Court may award the entire estate to the person or
institution maintaining the incapacitated person, or make
such order as may be appropriate under the circum-
stances.

Rule 14.2.9. Special Petitions for Allowances.

(a) A petition for an allowance from an incapacitated
person’s estate for maintenance and support of the inca-
pacitated person or for payment of counsel fees, shall set
forth:

(1) the name of the guardian and date of appointment,
or, if the petitioner is not the guardian, the petitioner’s
relationship to the incapacitated person or the nature of
the petitioner’s interest;

(2) a summary of the inventory, the date it was filed
and the nature and present value of the estate and its
income;

(3) the address and occupation, if any, of the incapaci-
tated person;

(4) the names and addresses of the incapacitated per-
son’s dependents, if any;

(5) a statement of all claims of the incapacitated
person’s creditors known to petitioner;

(6) a statement of all previous distribution allowed by
the Court;

(7) a statement of the requested distribution and the
reasons therefor.

(8) If any portion of the incapacitated person’s estate is
received from the United States Veterans’ Administration
or its successor, that notice of the request for allowance
has been given to that agency.

Rule 14.2.10. Reports of Guardian. Notice.

(a)(1) Guardian of the Person. At least once within the
first twelve months of the appointment and annually
thereafter, the guardian of the person shall file a report
with the Court outlining the guardian’s performance. The
form of the report shall be substantially the same as the

form available in the office of the Prothonotary. A final
report shall be filed within sixty (60) days after the death
of the incapacitated person.

(2) Guardian of the Estate. In addition to the filing of
an inventory which must be filed within ninety (90) days
of appointment, the guardian of the estate shall file a
report with the Court at least once within the first twelve
months of the appointment and annually thereafter as to
the administration of the ward’s estate. The Court, in its
discretion, may require that the report be filed more
frequently. The form of the report shall be substantially
the same as the form available in the office of the
Prothonotary. A final report shall be filed within sixty (60)
days after the death of the ward.

(b) Notice. The guardian shall serve written notice of
the filing of the report upon each care provider, next-of-
kin, and all parties in interest by first-class mail within
ten (10) days of filing the report in substantially the
following form:

COURT OF COMMON PLEAS OF
BLAIR COUNTY, PENNSYLVANIA
ORPHANS’ COURT DIVISION

ANNUAL REPORT OF GUARDIAN

In the matter of the Estate of , an Inca-
pacitated Person. To the care providers, next-of-kin,
and all parties in interest in said affairs:

Notice is hereby given that | (guardian of
the estate-guardian of the person) has filed in the
office of the Prothonotary of the said Court the
annual report concerning the affairs of the ward. A
copy of the report is available for inspection in the
office of the Prothonotary, Blair County Courthouse,
423 Allegheny Street, Hollidaysburg, PA 16648.

Rule 14.3.1. Review Hearing.

[No local rule.]
Rule 14.4.1. Proceedings Relating to Real Estate.

[No local rule.]
Rule 14.5.1. Form of Citation and Notice.

[No local rule.]

RULE 15
ADOPTIONS

See the Adoption Act, 23 Pa.C.S. § 2101 et seq. As to
adoption jurisdiction in the Orphans’ Court Division in
Blair County, see PEF Code, 20 Pa.C.S. §§ 711(7).

Rule 15.1.1. Practice and Procedure.

All reports and petitions relating to adoption shall be
filed with the Prothonotary and shall be in such form as
is designated from time to time by the Court. All filing
fees shall be paid at the time of filing. Upon the
completion of any proceedings relative to adoption, all
documents in connection therewith shall be handled in
the manner set forth in Pa.0.C. Rule 15.7.

Rule 15.4.1.

In every proceeding brought to terminate any parental
rights as to a child born in the Commonwealth of
Pennsylvania, petitioner shall obtain and provide to the
Court at the time of the hearing thereon official certifi-
cates obtained from the Pennsylvania Department of
Welfare (formerly obtained from the Pennsylvania De-
partment of Health, Bureau of Vital Statistics) identifying
any paternity acknowledgements or paternity claims on
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file with the Department in accordance with 23 Pa.C.S.
§ 5103(b) as to each such child as to whom termination of
parental rights is sought.

Rule 15.5.3. Adoption. Certification of Receipt of
Consent.

Where a Petition for Adoption contains the Consent of a
natural parent whose parental rights have not previously
been terminated, petitioner’s attorney shall aver in the
subject petition that the natural parent has received a
copy of the Consent to adoption that he/she signed.

RULE 16

PROCEEDINGS PURSUANT TO SECTION 3206 OF
THE ABORTION CONTROL ACT

[Reserved.]
RULE 17
SHORT TITLE
Rule 17.1. Short Title.

These rules shall be known as Blair County Orphans’
Court Rules and shall be cited as B.C.O.C. Rules.
[Pa.B. Doc. No. 09-1862. Filed for public inspection October 9, 2009, 9:00 a.m.]

CHESTER COUNTY

In Re: Imposition of Monthly Adult Probation and
Parole Administrative Fee; Administrative Order
No. 4-2009

And Now, this 29th day of September, 2009, it is hereby
Ordered that a monthly administrative fee of Ten dollars
($10.00) shall be imposed on any offender whom this
Court places under the supervision of the Chester County
Adult Probation and Parole Department. Assessment of
this fee will commence 30 days after publication in the
Pennsylvania Bulletin, and the monthly fee will be as-
sessed on all individuals placed on supervision after that
date and on all individuals on supervision as of that date.
Payments of any and all Court-imposed financial obliga-
tions must be allocated to satisfy the payment of this fee,
on a monthly basis.

This Administrative Fee shall be deposited into the
Adult Probation and Parole Department Administrative
Fee Account established by the Chief Adult Probation
Officer. Disbursement of the funds collected from the
assessment of this fee shall be allocated first to the salary
and benefits of the Collection Unit of the Adult Probation
and Parole Department Office, and second, to supplement
any reduction in the Grant In Aid Revenues. Any excess
revenues shall be disbursed only at the direction of the
President Judge.

An accounting of this administrative fee shall be made
quarterly to the President Judge.

It is Further Ordered that in accordance with
Pa.R.Crim.P. 105(E) and (F), the District Court Adminis-
trator of Chester County shall:

1. Distribute two certified paper copies of the Adminis-
trative Order to the Legislative Reference Bureau for
publication in the Pennsylvania Bulletin.

2. Distribute to the Legislative Reference Bureau a
copy of the Administrative Order on a computer diskette
or on a CD-ROM, that complies with the requirements of
1 Pa. Code § 13.11(b).

3. Contemporaneously with publishing the Administra-
tive Order in the Pennsylvania Bulletin, shall:

a. File one certified copy of the Administrative Order
with the Administrative Office of Pennsylvania Courts;
and

b. Publish a copy of the [Administrative Order] on
the Unified Judicial System’s web site at http://ujsportal.
pacourts.us/localrules/ruleslection.aspx.

By the Court
PAULA FRANCISCO OTT,
President Judge
[Pa.B. Doc. No. 09-1863. Filed for public inspection October 9, 2009, 9:00 a.m.]

MONROE COUNTY

In Re: Administrative Order; Establishing a Stan-
dard for the Return of Overpayments in the
Magisterial District Courts; No. 2 AD 2009

Order

And Now, this 16th day of September, 2009, it is
Ordered that the Magisterial District courts of the Forty-
Third Judicial District are to return all overpayments
where the remitter can be identified that are in excess of
two dollars ($2.00). Overpayments that are less than two
dollars are to be forwarded to the County in the normal
course of fiscal business as established in the procedures
for unidentified remittances by the Administrative Office
of Pennsylvania Courts Procedures manual(s).

The effective date of this Order will be November 1,
2009.

By the Court
RONALD E. VICAN,
President Judge
[Pa.B. Doc. No. 09-1864. Filed for public inspection October 9, 2009, 9:00 a.m.]

DISCIPLINARY BOARD OF
THE SUPREME COURT

Notice of Suspension

Notice is hereby given that Alan S. Toppelberg having
been suspended from the practice of law in the District of
Columbia for a period of sixty days, with thirty days held
in abeyance, by Opinion and Order of the District of
Columbia Court of Appeals decided September 21, 2006,
and for a period of one year by Opinion and Order of the
Court decided March 5, 2009; the Supreme Court of
Pennsylvania issued an Order dated September 22, 2009
suspending Alan S. Toppelberg from the practice of law in
this Commonwealth consistent with the Opinions and
Orders of the District of Columbia Court of Appeals. In
accordance with Rule 217(f), Pa.R.D.E., since this for-
merly admitted attorney resides outside the Common-
wealth of Pennsylvania, this notice is published in the
Pennsylvania Bulletin.

ELAINE M. BIXLER,
Secretary
The Disciplinary Board of the
Supreme Court of Pennsylvania
[Pa.B. Doc. No. 09-1865. Filed for public inspection October 9, 2009, 9:00 a.m.]
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RULES AND REGULATIONS

Title 25—ENVIRONMENTAL
PROTECTION

SUSQUEHANNA RIVER BASIN COMMISSION
[ 25 PA. CODE CHS. 806 AND 808 ]
Amendments to Project Review Regulations

Summary: This document contains amendments to the
project review regulations of the Susquehanna River
Basin Commission (Commission) including provisions re-
stricting the use of docket reopening petitions to avoid
abuses of process; amending the “Approval by Rule”
(ABR) process to allow for project sponsors to utilize
approved water sources at approved drilling pad sites
without the need for modification of the ABR; clarifying
that the public hearing requirement for rulemaking shall
be applicable to the proposed rulemaking stage of that
process; and further providing for the time period within
which administrative appeals must be filed. These
amendments were first proposed in a Notice of Proposed
Rulemaking (NOPR) that appeared at 74 FR 31647 on
July 2, 2009.

Dates: These rules are effective on November 1, 2009.

Address: Susquehanna River Basin Commission, 1721
North Front Street, Harrisburg, PA 17102-2391.

For Further Information Contact: Richard A. Cairo,
General Counsel, (717) 238-0423, Ext. 306, fax (717)
238-2436, rcairo@srbc.net. Also, for further information on
the final-form rulemaking, visit the Commission’s web
site at www.srbc.net.

Supplementary Information
Background and Purpose of Amendments

The Commission convened public hearings on August 4,
2009, in Harrisburg, PA and on August 5, 2009, in
Elmira, NY. A written comment period was held open
until August 15, 2009. Comments were received at both
the hearings and during the comment period. A summary
of the comments and the Commission’s responses thereto
follows.

Comments by Section, Part 806
Section 806.4. Projects requiring review and approval.

Comment: The Commission’s proposal to require review
and approval for any hydroelectric project regulated by
the Federal Energy Regulatory Commission (FERC) and
initiating a licensing or licensing amendment is defective
and should not be adopted because: 1) As currently
worded, the proposed amendment to 18 CFR 806.4(a)
would exceed the Commission’s project review powers
under Section 3.10 of the Susquehanna River Basin
Compact (Compact); 2) The proposed amendment to 18
CFR 806.4(a) would produce duplicative and redundant
licensing proceedings for review of hydroelectric projects
and run afoul of the intent of Congress under the Federal
Power Act and paragraph (w) of the Federal Reservations
to the Compact to retain sole, unimpeded licensing au-
thority in FERC; and 3) the Commission already has
sufficient powers under its existing regulations and its
compact authority to review aspects of hydroelectric and
nuclear projects that affect water resources, and there is

no need to single out these facilities for review in the
proposed amendment to 18 CFR 806.4(a).

Despite the Commission’s claim in the Notice of Pro-
posed Rulemaking (NOPR) that it is merely codifying its
current practice, the proposal represents a break with
past Commission practice regarding both hydroelectric
facility and nuclear power plant review without any
explanation or justification for the change, and is there-
fore arbitrary and capricious.

The NOPR seeks to infringe on the exclusive authority
of FERC granted to it under the Federal Power Act and
reserved by Congress when it consented to the Compact.
Nothing in the Compact provides, or even suggests, that
the United States and the other parties to the Compact
intended to grant the Commission review and approval
authority of licensing or license amendment proceedings
before FERC.

There is no need for the additional language proposed
in the NOPR in that the Commission has ample authority
to review and approve “projects” that are separately
undertaken and that affect the water resources of the
basin under its existing regulatory program. With regard
to projects regulated by the Nuclear Regulatory Commis-
sion (NRC), the Compact, the Commission’s existing
regulatory program and current practices are clear
enough, well-established, and fully recognized by NRC,
thus questioning the need for the suggested modification.

The Commission appears to be proposing that before an
application can even be submitted to FERC or the NRC,
application and approval must first be obtained from the
Commission, which directly and materially interferes
with FERC and NRC’s procedures and processes.

Response: The Commission exercises concurrent juris-
diction with FERC and the NRC and believes that its
exercise of same is both appropriate and authorized under
the Compact. Furthermore, it has no intention of exercis-
ing that authority in a manner that conflicts or interferes
with that exercised by these two Federal agencies. Nor
was it the intention of the proposed change to require
Commission approval prior to the submission of licensing
applications to the Federal agencies. Rather, the intention
was to have the initiation of Federal licensing likewise
initiate project review by the Commission. As was the
case in a recent hydroelectric facility licensing process,
the Commission undertakes a single, coordinated review
with all Federal and State resource agencies that serves
both regulatory schemes.

However, it is apparent from the comments received
and the Commission’s own reconsideration that the pro-
posed changes, as drafted, do not provide the clarification
originally sought. Therefore, the Commission believes it is
appropriate to suspend final action on this element of the
NOPR so that it can be redrafted, particularly to ensure
that it does not interfere with FERC and NRC proce-
dures. (This is especially the case with respect to the
comment that the proposal could be interpreted as requir-
ing both review and approval prior to initiating licensing
actions.) The Commission will move forward with publica-
tion of a new NOPR at such time as it completes
development of a revised set of proposed changes for
projects involved in licensing procedures.

Licensing and licensing amendment actions are projects
that often have significant effects upon the water re-
sources of the basin and the SRBC Comprehensive Plan.
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Federal Reservations, Section 2, paragraph w of the
Compact, while preserving the authority of Federal li-
censing authorities, also makes clear that use of the
waters of the basin shall be subject to approval in
accordance with the terms of the Compact.

Both the Compact and the Commission’s current regu-
lations require review and approval for, but not limited
to: (1) projects on or crossing the boundary between
signatory states; (2) projects in one signatory state having
a significant effect on the water resources within another
signatory state; and (3) projects included in the Commis-
sion’s Comprehensive Plan or which would have a signifi-
cant effect upon the plan. All hydroelectric and nuclear
facilities in the basin meet one or more of these require-
ments. The Commission will therefore continue, as appro-
priate and as it has done in the past, to exercise
concurrent authority with Federal licensing authorities to
review and approve such projects.

Comment: The deletion of the existing § 806.4(a)(8)
language, which requires Commission review and ap-
proval of any natural gas well development project target-
ing the Marcellus or Utica shale formations and involving
a withdrawal, diversion or consumptive use of water,
regardless of quantity, was alarming. The Commission’s
acknowledgement that the deletion of § 806.4(a)(8) was a
drafting error, the public recognition of the error it posted
on its web site upon discovery of the error, and its
willingness to correct the error at the final rulemaking
stage is appreciated.

Response: The Commission regrets the inadvertent pro-
posed deletion of the provision and any confusion result-
ing from the error. Given that the Commission is not
moving forward with any revisions to § 806.4(a)(8) as a
part of this final-form rulemaking action, the error is of
no affect and the provision in question remains effective.
At such time as the Commission moves forward with
revisions to § 806.4 as part of a new NOPR, it will be
certain not to repeat the error.

Section 806.22. Standards for consumptive use of water.

Comment: Deletion of the contiguous landowner notifi-
cation requirement in exchange for a display ad newspa-
per notice would leave such landowners without direct or
effective notice, nor any guarantee that newspaper notifi-
cation would provide adequate time for meaningful par-
ticipation in the Approval by Rule (ABR) process. Any
participation in the process would be markedly dimin-
ished, even though they remain the citizens most immedi-
ately affected. Moreover, some contiguous landowners do
not reside on the affected land and thus may not be
reached by the general newspaper notice. And as more
newspapers fold as a result of declining readership and
advertisement revenue, such notice will become increas-
ingly inadequate.

Do not eliminate the requirement that project sponsors
notify contiguous landowners as part of the ABR process;
it is only fair that notice be given to the persons who are
directly affected by such projects, and adjacent landown-
ers are well placed to inform the Commission about
potential adverse impacts of the approval.

Contiguous landowners need to have notice concerning
water withdrawals since the presence of streams, pond or
wetlands, and groundwater, contributes significantly to
the value of the property. They should be entitled to
notice and allowed a sufficient amount of time to com-
ment on the impact of proposed withdrawals.

If the Commission wants to enhance public transpar-
ency, it should make information concerning applications

submitted to it available on the Commission’s web site. In
addition to providing information on the name of appli-
cants, amount of water requested, location of withdraw-
als, date, and details of final action taken by the Commis-
sion, it should also plot withdrawals on a map display so
that it is easy to see how much water is being withdrawn
in a given area.

Response: The Commission acknowledges the concerns
raised in the comments, but notes that there is some
confusion about the scope of the ABR process. First, the
process does not involve approvals for withdrawals from
surface or groundwater sources. A number of the com-
ments received spoke to the legitimate right of contiguous
landowners to receive notice of proposed withdrawals
because of the potential impact of their use and enjoy-
ment and potentially diminished value to their land.
Withdrawals are regulated separately by the Commission,
they require separate docket approval, and contiguous
landowner notification is required in advance of any
Commission action. The proposed revisions do not modify
those notification provisions in any way.

The ABR process involves an administrative approval
for consumptive use at the natural gas well drilling pad
site and enables the Commission to track all sources of
water transported to the site, the quantities used in
development of the well, and the fate of flowback and
produced fluids. These data are important to assess the
cumulative impact of this industry’s activity on the water
resources of the basin. A number of the comments
received, however, spoke to the appropriateness of land-
owner notification if well drilling and hydrofracing activ-
ity was occurring adjacent to their property. The ABR
process does not involve approval to drill or hydrofrac; it
is limited to regulating the consumptive use of water
involved in either of those activities. Approval to drill
(and to undertake the related hydrofracture development
activity) is a separate governmental action undertaken by
the Commission’s member states in the form of gas well
permitting.

The impetus behind the Commission’s proposal to
modify contiguous landowner notice provisions in the
ABR process stem from the fact that they have been
problematic, administratively burdensome, and often lead
to confusion at the landowner level. And while those
shortcomings are pronounced with the ABR process, given
the recent level of natural gas development activity, the
Commission acknowledges that a number of those short-
comings are likewise present with its contiguous land-
owner notification requirements for docket applications as
well. Therefore, after review and consideration of the
comments received, as well as its own reconsideration of
the appropriate scope of amendments to its existing
notification procedures, the Commission believes it is
appropriate to suspend action on this element of the
NOPR as part of this final-form rulemaking action.
Accordingly, it will move forward with publication of a
new NOPR at such time as it completes development of a
revised set of proposed changes to its general application
notification requirements.

With respect to public transparency, note that the
Commission continues to increase the amount of informa-
tion contained on its web site, www.srbc.net, for the
benefit of the public. Further improvements are under-
way, with completion anticipated by the end of 2009, that
will afford greater access to approvals, requests for
approval, lists of approved water sources by project
sponsor, location information about approved withdrawal
and consumptive use sites, and mapping features to
display information to better inform the public.
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Comment: The flexible use of approved water with-
drawal sources by gas well developers at various drill pad
sites without modification of their pad site ABR under
proposed regulation § 806.22(f)(11) and (12) will mean
that such withdrawals, and the ABR approved well pad
sites they serve, will receive less regulatory scrutiny.

Response: All such withdrawals will have already been
fully reviewed and approved by the Commission prior to
any use and will have met all public notice requirements
at the time of their initial approval. This means that the
impacts of withdrawals will have been fully evaluated
and appropriate conditions such as passby requirements
included. All users of these approved sources will be
subject to the same limitations and conditions contained
in the approved docket.

In approving a withdrawal, the Commission exercises
continuing regulatory oversight and can, at any time,
reopen the docket approval and add new conditions or
make further orders to meet any changed conditions and
otherwise protect the public welfare and the environment.
In addition, the main purpose of the proposed change is
to simplify administrative procedures without compromis-
ing regulatory oversight.

Again, as noted previously, the ABR process involves an
administrative approval for consumptive use at the natu-
ral gas well drilling pad site and enables the Commission
to track all sources of water transported to the site, the
quantities used in development of the well, and the fate
of flowback and produced fluids. The substantive evalua-
tion of withdrawals and the conditions under which they
may be undertaken without impact to the environment or
other users occurs under the Commission’s withdrawal
regulations, and not the ABR process for which changes
are proposed under this NOPR.

Comment: The proposed changes to § 806.22(f)(11) and
(12) would eliminate core safeguards for the water-related
values that the Commission is committed to protect by
allowing project sponsors to shift water from one project
to another without even registering the transfer with the
Commission.

Response: This is a misreading of the NOPR and
implies that project sponsors will be shifting water
sources from one drilling pad site to another without
oversight by the Commission. To the contrary, what the
Commission is proposing is a system whereby each
project sponsor engaged in natural gas development will
have an approved list of water sources for which it has
received docket approvals, with accompanying conditions
to properly limit and monitor its withdrawals from each
of those sources. The sources are added to the list at the
time of docket approval, which effectively registers them
for use at the project sponsor’s approved drilling pad
sites. The Commission sees no need to require a separate
registration action by the project sponsor when it can be
done administratively at the time of docket approval. All
other sources that the project sponsor may use at its
approved drilling pad sites must first be registered or
otherwise approved by the Commission.

Comment: The proposed changes to § 806.22(f)(12)
would permit project sponsors to share and trade water
sources without obtaining new or modified ABRs, and
without certifying to the Commission their intention to
comply with all terms and conditions of each other’s
ABRs, and would authorize new sources of water without
modifying the existing ABRs.

Response: The terms and conditions incorporated into
every water source approval, and every ABR issued by

the Commission, must be adhered to by project sponsors.
The purposes of the proposed modifications are to facili-
tate efficient water use and water sharing by the natural
gas industry, and to streamline administrative processes
so that the Commission’s resources are better focused on
substantive review and management of water resources,
not inefficient bureaucracy. Issuing a single approval for a
given water source and allowing its use at any of the
project sponsor’s approved drilling pad sites, with appro-
priate conditions and monitoring requirements, is far
preferable than requiring the project sponsor, and the
Commission, to modify each and every ABR issued to the
project sponsor, which could number in the hundreds over
time. From a water resources management standpoint,
the issue is whether the source is approvable for use
without adverse effect, regardless of whether the project
sponsor intends to utilize the source at one site, or
multiple sites. Allowing water sharing limits the number
of withdrawals across the basin and limits tanker truck
traffic by allowing project sponsors to use the closest
approved water source site, even if the withdrawal ap-
proval was first issued to another operator. Adherence to
all docket conditions, and ABR recordkeeping and report-
ing conditions, will continued to be required of all project
sponsors, resulting in a full daily accounting of all water
withdrawn across the basin (by source, by date, by project
sponsor), where it was delivered to, and quantities used
onsite.

Comment: The new proposed § 806.22(f)(11) and (12)(ii)
contain language requiring the project sponsor to obtain
all necessary approvals required for the project from the
state agency. However, such reference to the need for
state agency approval is absent from new proposed
§ 806.22(f)(12)3). For the regulation to be internally
consistent and for member state agency coordination
purposes, a sentence should be added at the end of
§ 806.22(f)(12)(1) that is similar to the one contained in
§ 806.22(f)(12)(i1), indicating that registrations “shall be
subject to any approval or authorization required by the
member State to utilize such source(s).” The proposed
language would put the project sponsor on notice that it
would also need State-level authorization to use such
source at the time it is registered with the Commission
and before its use for natural gas well development.

Response: The Commission agrees with the commenta-
tor and the final-form rulemaking incorporates the prof-
fered language.

Section 806.32. Reopening/modification.

Comment: This procedural change will allow interested
parties’ to fully participate in Commission processes,
while avoiding unnecessary or duplicative proceedings.

Response: The Commission agrees.

Comment: Due process requires that the Commission
narrowly construe its proposal to prevent persons whose
administrative appeals are denied from petitioning for
reopening of the approval seeking the same or similar
relief absent new facts not known or readily discernable
at the time of the appeal. Concern is raised about the use
of the term “similar” being applied in such a way as to
frustrate legitimate new claims, and the term “function-
ally equivalent” is recommended to be inserted in its
place.

Response: The Commission agrees and the final-form
rulemaking incorporates the proffered language.

Comment: We oppose the proposed restrictions to peti-
tioning and reopening a docket.
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Response: The Commission believes that any interested
party should have the right to petition for a reopening of
a project approval, but believes that parties attempting to
use this provision to obtain administrative review of
matters for which administrative appeals were denied
constitutes an abuse of process and should be restricted.

Comments by Section, Part 808
Section 808.1. Public hearings.

Comment: We agree that the Commission should hold
at least one public hearing within a reasonable period
after rules revisions are initially proposed. The rule
leaves open the option of convening additional hearings if,
for example, the Commission recommends substantial
changes in response to comments on the initial proposed
rulemaking.

Response: The Commission agrees with the interpreta-
tion of the commentator. As structured, the rule would
require the Commission to convene at least one additional
hearing in the event changes to an NOPR are substantial
and result in republication.

Section 808.2. Administrative appeals.

Comment: The proposed constructive notice rule allow-
ing the appeal period for persons other than project
sponsors to run 30 days from the date of publication of
the action in the Federal Register is respectful of due
process rights and is commendable.

Response: The Commission agrees that this modifica-
tion advances the due process rights of interested parties
and has retained it in this final-form rulemaking action.

Comment: This procedural change will maximize inter-
ested parties’ ability to fully participate in Commission
processes.

Response: The Commission agrees.
List of Subjects in 18 CFR Parts 806 and 808
Administrative practice and procedure, Water resources.

Accordingly, for the reasons set forth in the preamble,
the Susquehanna River Basin Commission proposes to
amend 18 CFR Parts 806 and 808 as follows:

PART 806—REVIEW AND APPROVAL OF
PROJECTS

Subpart C—Standards for Review and Approval

1. The authority citation for Part 806 continues to read
as follows:

Authority: Secs. 3.4, 3.5(5), 3.8, 3.10 and 15.2, Pub. L.
No. 91-575, 84 Stat. 1509 et seq.

2. In § 806.22, revise paragraph, (f)(11) and add para-
graph (£)(12) to read as follows:

§ 806.22—Standards for consumptive use of water.
ES * & Ed &

(11) A project sponsor issued an approval by rule
pursuant to paragraph (f)(9) of this section may utilize
any water source approved for use by the project sponsor
for natural gas well development pursuant to § 806.4 or
this section, at the applicable drilling pad site subject to
any approval or authorization required by the member
state to utilize such source(s).

(12) The following additional sources of water may be
utilized by a project sponsor in conjunction with an
approval by rule issued pursuant to subsection (f)(9) of
this section:

(i) Water withdrawals or diversions approved by the
Commission pursuant to § 806.4(a) and issued to persons
other than the project sponsor, provided any such source
is approved for use in natural gas well development, the
project sponsor has an agreement for its use, and at least
10 days prior to use, the project sponsor registers such
source with the Commission on a form and in a manner
as prescribed by the Commission, and provides a copy of
same to the appropriate agency of the member state. Any
approval issued hereunder shall be further subject to any
approval or authorization required by the member state
to utilize such source(s).

(i1) Sources of water other than those subject to para-
graph (f)(12)(1) of this section, including, but not limited
to, public water supply, wastewater discharge or other
reclaimed waters, provided such sources are first ap-
proved by the Executive Director pursuant to this section.
Any request to utilize such source(s) shall be submitted
on a form and in a manner as prescribed by the
Commission, and shall be subject to review pursuant to
the standards set forth in subpart C of this part. Any
approval issued hereunder shall be further subject to any
approval or authorization required by the member state
to utilize such source(s). The notice requirements related
to agencies of member states, municipalities and counties
contained in paragraph (f)(2) of this section, and the
notice requirements contained in paragraph (f)(3) of this
section, shall likewise be applicable to any request sub-
mitted hereunder.

Subpart D—Terms and Conditions of Approval
3. In § 806.32, revise paragraph (a) to read as follows:
§ 806.32—Reopening/modification.

(a) Once a project is approved, the Commission, upon
its own motion, or upon petition of the project sponsor or
any interested party, may at any time reopen any project
approval and make additional orders or otherwise modify
or impose such additional conditions that may be neces-
sary to mitigate or avoid adverse impacts or to otherwise
protect the public health, safety, and welfare or water
resources. Whenever a petition for reopening is filed by
an interested party, the burden shall be upon that
interested party to show, by a preponderance of the
evidence, that a significant adverse impact or a threat to
the public health, safety and welfare or water resources
exists that warrants reopening of the docket. Notwith-
standing the foregoing, any petition filed by a party who
previously sought the same or functionally equivalent
relief identified in the petition pursuant to the adminis-
trative appeals process under § 808.2 will not be eligible
for consideration by the Commission absent new facts not
known or readily discernable at the time of consideration
of the petitioner’s previous request for administrative
appeal filed pursuant to 18 CFR 808.2.

* kS * & *
PART 808—HEARINGS AND ENFORCEMENT
ACTIONS

Subpart A—Conduct of Hearings

4. The authority citation for Part 808 continues to read
as follows:

Authority: Secs. 3.4, 3.5(5), 3.8, 3.10 and 15.2, Pub. L.
No. 91-575, 84 Stat. 1509 et seq.
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5. In § 808.1, revise paragraphs (a)(2) and (c) to read
as follows:

§ 808.1—Public hearings.
(a) H sk sk

(2) Proposed rulemaking.
* * & * *

(c) Notice of public hearing. At least 20 days before any
public hearing required by the compact, notices stating
the date, time, place and purpose of the hearing including
issues of interest to the Commission shall be published at
least once in a newspaper of general circulation in the
area affected. Occasions when public hearings are re-
quired by the compact include, but are not limited to,
amendments to the comprehensive plan, drought emer-
gency declarations, and review and approval of diver-
sions. In all other cases, at least 10 days prior to the
hearing, notice shall be posted at the office of the
Commission (or on the Commission web site), mailed by
first class mail to the parties who, to the Commission’s
knowledge, will participate in the hearing, and mailed by
first class mail to persons, organizations and news media
who have made requests to the Commission for notices of
hearings or of a particular hearing. With regard to
rulemaking, the Commission shall convene at least one
public hearing on any proposed rulemaking it approves
for public review and comment. For any such hearing(s),
notices need only be forwarded to the directors of the New
York Register, the Pennsylvania Bulletin, the Maryland
Register and the Federal Register, and it is sufficient that
this notice appear only in the Federal Register at least 20
days prior to the hearing and in each individual state
publication at least 10 days prior to any hearing sched-
uled in that state.

6. In § 808.2, revise paragraph (a) to read as follows:
§ 808.2—Administrative appeals.

(a) A project sponsor or other person aggrieved by any
action or decision of the Commission or Executive Direc-
tor may file a written appeal requesting a hearing. Except
with respect to project approvals or denials, such appeal
shall be filed with the Commission within 30 days of the
action or decision. In the case of a project approval or
denial, such appeal shall be filed by a project sponsor
within 30 days of receipt of actual notice, and by all
others within 30 days of publication of notice of the action
taken on the project in the Federal Register.

Dated: September 16, 2009.

THOMAS W. BEAUDUY,
Deputy Director

(Editor’s Note: The regulations of the Commission, 25
Pa. Code Chapters 806 and 808, are amended by amend-
ing §§ 806.1 and 808.1 to read as set forth in Annex A.)

Fiscal Note: Fiscal Note 72-7 remains valid for the
final adoption of the subject regulations.
Annex A
TITLE 25. ENVIRONMENTAL PROTECTION

PART IV. SUSQUEHANNA RIVER BASIN
COMMISSION

CHAPTER 806. REVIEW AND APPROVAL OF
PROJECTS

§ 806.1. Incorporation by reference.

The regulations and procedures for review of projects as
set forth in 18 CFR Part 806 (2009) (relating to review
and approval of projects) are incorporated by reference
and made part of this title.

CHAPTER 808. HEARINGS AND ENFORCEMENT
ACTIONS

§ 808.1. Incorporation by reference.

The regulations and procedures for hearings/
enforcement actions as set forth in 18 CFR Part 808
(2009) (relating to hearings and enforcement actions) are
incorporated by reference and made part of this title.

[Pa.B. Doc. No. 09-1866. Filed for public inspection October 9, 2009, 9:00 a.m.]

Title 31—INSURANCE

INSURANCE DEPARTMENT
[ 31 PA. CODE CH. 147]

[ Correction ]

Annual Audited Insurers’ Financial Report Re-
quired

Errors occurred in the final-form rulemaking which
appeared at 39 Pa.B. 5730, 5735 (October 3, 2009) in
§ 147.6 (relating to recognition, qualification and respon-
sibilities of an independent certified public accountant).
The correct version of § 147.6(h) and (j) is as follows,
with ellipses referring to the existing text of the regula-
tions.

§ 147.6. Recognition, qualification and responsibili-
ties of an independent certified public accoun-
tant.

* * * & Ed

(h) The following provisions apply to applications for
relief and exemptions.

(1) An insurer may apply to the Commissioner for
relief from subsection (b)(5) or subsection (d), or both, on
the basis of unusual circumstances. In determining
whether relief should be granted, the Commissioner may
consider the following factors:

(i) The number of partners, the expertise of the part-
ners or the number of insurance or continuing care
provider clients in the currently registered firm.

(i1) The premium volume of the insurer or revenue
volume of the continuing care provider.

(iii)) The number of jurisdictions in which the insurer
transacts business.

(2) If relief is granted, the insurer shall include a copy
of the granted relief with its audited financial report filed
under § 147.3(a) (relating to filing and extensions for
filing required reports and communications).

(3) An insurer with direct written and assumed pre-
mium less than $100,000,000 in a calendar year may
apply for exemption from subsection (b)(6) on the basis of
financial or organizational hardship under § 147.13(g)
(relating to effective date and exemption).

(4) The requirements of subsection (b)(5) and (6) and
subsections (e), (f) and (g) do not apply to continuing care
providers.

(i) The Commissioner will not recognize as a qualified
independent certified public accountant, nor accept an
annual audited financial report prepared in whole or in
part by a natural person who meets one of the following
conditions:
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(1) The person has been convicted of fraud, bribery, a
violation of 18 U.S.C.A. Chapter 96 (relating to the
Racketeer Influenced and Corrupt Organizations) or any
dishonest conduct or practice under Federal or state law.

(2) The person has been found to have violated the
insurance laws of the Commonwealth with respect to
previous reports submitted under this chapter.

(3) The person has demonstrated a pattern or practice
of failing to detect or disclose material information in
previous reports filed under this chapter.

(j) The Commissioner may hold a hearing in accord-
ance with 2 Pa.C.S. §§ 501—508 and 701—704 (relating
to Administrative Agency Law) and Chapters 56 and 57

(relating to special rules of administrative practice and
procedure; and publication of citations and notice of
hearings) to determine whether a certified public accoun-
tant is qualified and, considering the evidence presented,
may rule that the accountant is not independent or
qualified, or both, for purposes of expressing an opinion
on the financial statements in the audited financial report
made under this chapter and may require the insurer to
replace the certified public accountant.
[Pa.B. Doc. No. 09-1831. Filed for public inspection October 2, 2009, 9:00 a.m.]
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CANINE HEALTH BOARD

[ 7 PA. CODE CHS. 28 AND 28a ]
Canine Health Board Regulations; Public Hearing

The Department of Agriculture (Department) gives no-
tice that a public hearing has been scheduled in this
Commonwealth regarding the proposed Canine Health
Board regulations, published under section 221(g) of the
Dog Law (Law) (3 P. S. § 459-221(g)). Section 902 of the
Law (3 P.S. § 459-902) requires a public hearing to be
held prior to the promulgation of a regulation. Section
902 of the Law states, “The secretary, after due notice
and a public hearing, may promulgate rules and regula-
tions to carry out the provisions and intent of this act.” As
such, this public hearing is being held under the statu-
tory mandate of the act and is not part of the regulatory
review process.

There is a formal process, under the Regulatory Review
Act (71 P.S. §§ 745.1—745.12), under which written
public comments (by means of hardcopy or e-mail) on the
Board regulations may be submitted to the Department.
Persons who wish to submit comments for response, must
be submitted by means of the regulatory review process.
The proposed regulations are available for viewing at 39
Pa.B. 5315 (September 12, 2009) or online at www.pabul-
letin.com. This document describes the 45-day window
(September 12 through October 27) within which inter-
ested persons may submit written comments on the
proposed Board regulations.

The public hearing will be held on Friday, October 16,
2009, from 9 a.m. to 12 p.m. at the Department of
Agriculture, Conference Room 309, 2301 North Cameron
Street, Harrisburg, PA 17110 to address the proposed
regulation. The purpose of the public hearing is to take
testimony and hear public opinion regarding the proposed
Board regulations. Testimony will be limited to issues
regarding the proposed regulations.

Persons are welcome to attend the hearing and offer
oral or written testimony to be included in the record of
the hearing. Persons wishing to offer written testimony at
the public hearing must submit written testimony no
later than 2 days prior to the hearing. All written
testimony will be identified and entered into the record at
the beginning of the hearing. Individuals wishing to offer
oral testimony should schedule a time to testify by
contacting Jill Brownfield at (717) 214-3758 no later than
2 days prior to the hearing. Each person testifying will be
allotted 5 minutes for oral testimony. The Department
will try to allot time for walk-in testimony.

RUSSELL C. REDDING,
Acting Secretary
[Pa.B. Doc. No. 09-1867. Filed for public inspection October 9, 2009, 9:00 a.m.]

DEPARTMENT OF
COMMUNITY AND
ECONOMIC DEVELOPMENT

[ 12 PA. CODE CH. 145]

[Correction]

Industrialized Housing

An error occurred in the preamble to the proposed
rulemaking which appeared at 39 Pa.B. 4423, 4424
(August 1, 2009). The correct version of the affected
paragraphs is as follows:

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), the agency submitted a copy of this
proposed rulemaking on July 20, 2009, to the Indepen-
dent Regulatory Review Commission (IRRC), the Chair-
person of the House Urban Affairs Committee and the
Chairperson of the Senate Community, Economic and
Recreational Development Committee (Committees). In
addition to submitting the proposed rulemaking, the
agency has provided IRRC and the Committees with a
copy of a detailed Regulatory Analysis Form prepared by
the agency in compliance with Executive Order 1982-2,
“Improving Government Regulations.” A copy of this
material is available to the public upon request.

If TRRC has any objections to any portion of the
proposed rulemaking, it will notify the agency by Septem-
ber 30, 2009. The notification shall specify the regulatory
review criteria which have not been met by that portion.
The Regulatory Review Act specifies detailed procedures
for review, prior to final publication of the regulations, by
the agency, the General Assembly and the Governor of
objections raised.

Effective Date/Sunset Date

(a) The regulations will become effective 60 days after
final publication of the amendments in the Pennsylvania
Bulletin.

(b) These regulations are monitored on a regular basis
and updated as needed.

Contact Person

Interested persons are invited to submit in writing, by
August 31, 2009, any comments, suggestions or objections
regarding the proposed regulation to Mark Conte, Chief,
Housing Standards Division, Department of Community
and Economic Development, Commonwealth Keystone
Building, 400 North Street, 4th Floor, Harrisburg, PA
17120, (717) 720-7416.

[Pa.B. Doc. No. 09-1372. Filed for public inspection July 31, 2009, 9:00 a.m.]
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FISH AND BOAT
COMMISSION

[ 58 PA. CODE CH. 111]
Boating

The Fish and Boat Commission (Commission) proposes
to amend 58 Pa. Code Chapter 111 (relating to special
regulations counties). The Commission is publishing this
proposed rulemaking under the authority of 30 Pa.C.S.
(relating to the Fish and Boat Code) (code).

A. Effective Date

The proposed rulemaking, if approved on final-form
rulemaking, will go into effect upon publication in the
Pennsylvania Bulletin.

B. Contact Person

For further information on the proposed rulemaking,
contact Jason E. Oyler, Esq., P. O. Box 67000, Harrisburg,
PA 17106-7000, (717) 705-7810. This proposed rulemaking
is available on the Commission’s web site at www.
fish.state.pa.us.

C. Statutory Authority

The proposed amendment to § 111.56 (relating to
Somerset County) is published under the statutory au-
thority of section 5124 of the code (relating to particular
areas of water).

D. Purpose and Background

The proposed rulemaking is designed to improve, en-
hance and update the Commission’s boating regulations.
The specific purpose of the proposed amendment is
described in more detail under the summary of the
proposal. On June 9, 2009, the Commission’s Boating
Advisory Board considered this proposal and recom-
mended that the Commission approve the publication of a
notice of proposed rulemaking containing the amendment.

E. Summary of Proposal

A recent review of § 111.56 shows that subsections (c),
(d) and (e) regarding Lake Somerset, High Point Lake,
and Cranberry Glade Lake, were not included when the
Commission reorganized its boating regulations in 1994.
These subsections were inadvertently omitted at the time
and thus were not part of the rulemaking package that
was published in the Pennsylvania Bulletin. The Commis-
sion therefore proposes that § 111.56 be amended to add
these overlooked subsections as set forth in Annex A. It is
noted that because these lakes are owned or controlled by
the Commission, it is already illegal to operate boats with
internal combustion motors under § 53.8(a) (relating to
boats).

F. Paperwork

The proposed rulemaking will not increase paperwork
and will not create new paperwork requirements.

G. Fiscal Impact

The proposed rulemaking will have no adverse fiscal
impact on the Commonwealth or its political subdivisions.
The proposed rulemaking will impose no new costs on the
private sector or the general public.

H. Public Comments

Interested persons are invited to submit written com-
ments, objections or suggestions about the proposed rule-
making to the Executive Director, Fish and Boat Commis-

sion, P. O. Box 67000, Harrisburg, PA 17106-7000, within
30 days after publication of this notice in the Pennsylva-
nia Bulletin. Comments submitted by facsimile will not
be accepted.

Comments also may be submitted electronically by
completing the form at www.fishandboat.com/reg
comments. If an acknowledgment of electronic comments
is not received by the sender within 2 working days, the
comments should be retransmitted to ensure receipt.
Electronic comments submitted in any other manner will
not be accepted.

DOUGLAS J. AUSTEN, Ph.D,,
Executive Director

Fiscal Note: 48A-214. No fiscal impact; (8) recom-
mends adoption.

Annex A
TITLE 58. RECREATION
PART II. FISH AND BOAT COMMISSION

CHAPTER 111. SPECIAL REGULATIONS
COUNTIES

Subpart C. BOATING
§ 111.56. Somerset County.

* b * & *

(¢c) Lake Somerset. The operation of boats pow-
ered by internal combustion motors is prohibited.

(d) High Point Lake. The operation of boats pow-
ered by internal combustion motors is prohibited.

(e) Cranberry Glade Lake. The operation of boats
powered by internal combustion motors is prohib-
ited.

[Pa.B. Doc. No. 09-1868. Filed for public inspection October 9, 2009, 9:00 a.m.]

STATE BOARD
OF DENTISTRY

[ 49 PA. CODE CH. 33]
[ Correction ]

EFDA Program Approval

An error occurred in the proposed rulemaking which
appeared at 39 Pa.B. 5597 (September 26, 2009).

The State Board of Dentistry (Board) proposes to
amend §§ 33.1, 33.3, 33.102 (relating to definitions; fees;
and professional education) and to add § 33.117 (relating
to EFDA program approval), to read as set forth in Annex
A

Effective Date

The amendments will be effective upon publication of
the final-form rulemaking in the Pennsylvania Bulletin.

Statutory Authority

The proposed rulemaking is authorized under section
3(a) and (b), (d.1)(1) and (o) of the Dental Law (63 P. S.
§ 122(a), (d.1)(1) and (0)). Section 3(a) authorizes the
Board to “establish and alter, from time to time, the
standards of preliminary and professional education and
training required for . .. certification for expanded func-
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tion dental assistants.” Section 3(b) authorizes the Board
to “investigate and determine the acceptability and to
approve and disapprove institutions and colleges of this
State and of other states and countries for the education
of students desiring to be ... certified as expanded func-
tion dental assistants, and to revoke approvals where
such institutions and colleges are no longer deemed
proper.” Section 3(d.1)(1) provides the general authority
for the Board to provide for and to regulate the certifica-
tion of expanded function dental assistants. Section 3(o)
provides the general authority of the Board “to adopt,
promulgate and enforce such rules and regulations as
may be deemed necessary by the Board.”

Background and Purpose

The act of December 27, 1994, (P. L. 1361, No. 160) (Act
160) amended the Dental Law to require the certification
and regulation of expanded function dental assistants
(EFDAs). Act 160 required dental assistants who desired
to be certified as EFDAs to complete an education
program and pass an examination approved by the Board.
The Board, through regulations published on May 13,
2000, determined that the examination would include
both a written component and a clinical component to
ensure that certificateholders possess the requisite knowl-
edge and skills to properly and safely perform their job
functions. At the time, many interested parties and
stakeholders, including dentists, dental hygienists, dental
assistants and their professional associations participated
in the development of the rulemaking. A major impetus
for including the clinical component came from the dental
assisting community itself, who felt that a clinical exam
was necessary.

Ultimately, after years of attempts at obtaining a
suitable examination through “requests for proposals” as
well as through sole-source contracting, the Board was
unable to identify a vendor who could provide a valid,
reliable and defensible clinical exam that was also afford-
able to candidates. Because there is no widely available
regional or National examination for EFDAs, the costs of
developing and administering a Pennsylvania-specific ex-
amination for EFDAs would have to be borne by a rather
small pool of candidates. Due in part to the projected
costs of the clinical component of the examination, tempo-
rary permit holders and members of the legislature asked
the Board to take another look at the clinical component
requirement. As a result, the Board held a public hearing
on July 21, 2001. Based upon the testimony received, as
well as written comments, the Board was persuaded that
the clinical component could be eliminated while still
meeting its goals of public protection by placing more
emphasis on standardizing EFDA education. Thereafter,
the Board initiated proposed rulemaking to eliminate the
clinical component of the examination and developed
nonbinding “guidelines” for EFDA education programs.

In the intervening years, the Board developed five
drafts of the “EFDA curriculum guidelines” by working
with members of the dental community as well as dental
educators. Eventually, the Board determined that the
guidelines should be promulgated as regulations in order
to assure that all EFDA education programs meet mini-
mum requirements and that all candidates for EFDA
certification must demonstrate competence in performing
each of the dental procedures permitted under the Dental
Law prior to graduation from an EFDA program. An
“exposure draft” of the proposed rulemaking was distrib-
uted to over 150 interested parties and stakeholders in
September of 2006, including each of the EFDA training
programs currently operating in the Commonwealth. The

Board received comments from the Pennsylvania Dental
Hygienist’s Association, the Pennsylvania Dental Associa-
tion, the Pennsylvania Academy of General Dentistry, the
Pennsylvania Association of Private School Administra-
tors, Harcum College’s EFDA Program Director, the
Bradford School, Temple University School of Dentistry,
the Independent Regulatory Review Commission (IRRC)
and five individual dentists. As a result of the comments
received, the Board is proposing the following amend-
ments to its regulations relating to EFDA program ap-
proval.

Description of Proposed Amendments

The Board proposes to amend § 33.1 (relating to defini-
tions) to include a definition of “EFDA program.” Section
33.3 (relating to fees) would be amended to include a fee
of $80 for EFDA program approval applications.

Section 33.102 (relating to professional education)
would be amended to provide for the certification of an
EFDA who graduates from a “board-approved” EFDA
program that meets the criteria set forth in proposed
§ 33.117 (relating to EFDA program approval).

Section 33.117(a) proposes definition of terms relating
to EFDA program approval including: “clinical setting,”
“clinical evaluation,” “clinical instruction,” “competencies,”
“competent” and “laboratory or preclinical instruction.”
Subsection (b) sets forth the requirement for EFDA
programs to apply for approval and pay an application
fee. It also outlines the contents of the application for
EFDA program approval.

Subsection (c) sets forth the criteria for EFDA program
approval. Paragraph (1) sets forth standards relating to
planning and assessment. It requires EFDA programs to
establish program goals and objectives and to develop
specific criteria for measuring levels of competency to
reflect the acceptable and prevailing standards and expec-
tations of the dental community for each of the proce-
dures an EFDA is authorized to perform under § 33.205a
(relating to practice as an expanded function dental
assistant). Paragraph (2) sets forth the requirements for
institutional accreditation. Paragraph (3) sets forth the
requirement of a program director who is responsible for
the operations of the EFDA program. Paragraph (4) sets
forth the qualifications required of EFDA program faculty.
Paragraph (5) sets forth the requirement for physical
facilities and equipment, and provides for off-campus
clinical facilities and extramural dental offices for intern-
ships or externships. Paragraph (6) sets forth the mini-
mum requirements for EFDA program curriculum. Para-
graph (7) requires candidates for graduation from an
EFDA program to demonstrate certain required compe-
tencies, and that clinical competency be determined by at
least one licensed dentist evaluator in a clinical setting. It
also provides for documentation of the student’s compe-
tency attainment to be maintained by the EFDA program
for a minimum of 5 years from graduation or completion
of the program and that the documentation be provided to
the Board as part of the student’s initial application for
certification as an expanded function dental assistant.

Finally, subsection (d) sets forth the procedure for
denying approval to an EFDA program or for removing an
EFDA program from the approved list.

Fiscal Impact and Paperwork Requirements

The proposed amendments should have no fiscal impact
on the Commonwealth or its political subdivisions be-
cause the costs associated with processing EFDA program
approval applications will be borne by applicants.

The proposed amendments will require the Board to
develop an application for EFDA program approval, but
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should not result in any additional legal, accounting or
reporting requirements for the Commonwealth or the
regulated community.

Sunset Date

The Board continuously monitors the cost effectiveness
of its regulations. Therefore, no sunset date has been
assigned.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on September 16, 2009, the Board
submitted a copy of this proposed rulemaking and a copy
of a Regulatory Analysis Form to the Independent Regu-
latory Review Commission (IRRC) and to the Chairper-
sons of the House Professional Licensure Committee and
the Senate Consumer Protection and Professional
Licensure Committee. A copy of this material is available
to the public upon request.

Under section 5(g) of the Regulatory Review Act, IRRC
may convey any comments, recommendations or objec-
tions to the proposed rulemaking within 30 days of the
close of the public comment period. The comments, recom-
mendations or objections must specify the regulatory
review criteria which have not been met. The Regulatory
Review Act specifies detailed procedures for review of
comments, recommendations and objections by the Board,
the Governor and the General Assembly, prior to final
publication of the rulemaking.

Public Comment

Interested persons are invited to submit written com-
ments, suggestions or objections regarding the proposed
amendments to Cynthia Montgomery, Regulatory Coun-
sel, State Board of Dentistry, P. O. Box 2649, Harrisburg,
PA 17105-2649, within 30 days following publication of
this proposed rulemaking.

JOHN V. REITZ, D.D.S,,
Chairperson

Fiscal Note: 16A-4616. No fiscal impact; (8) recom-
mends adoption.

Annex A

TITLE 49. PROFESSIONAL AND VOCATIONAL
STANDARDS

PART I. DEPARTMENT OF STATE

Subpart A. PROFESSIONAL AND OCCUPATIONAL
AFFAIRS

CHAPTER 33. STATE BOARD OF DENTISTRY
Subchapter A. GENERAL PROVISIONS
§ 33.1. Definitions.

The following words and terms, when used in this
chapter, have the following meanings, unless the context
clearly indicates otherwise:

* * * * *

EFDA program—An expanded function dental as-
sisting training program.
* * & *k &

§ 33.3. Fees.

(a) Following is a schedule of fees charged by the
Board:

* * & * &
EFDA program approval application fee ..... $ 80
* * * * *

Subchapter B. LICENSURE OF DENTISTS AND
DENTAL HYGIENISTS AND CERTIFICATION OF
EXPANDED FUNCTION DENTAL ASSISTANTS

§ 33.102. Professional education.

(¢) Expanded function dental assistants.

(1) Candidates for certification as expanded function
dental assistants shall show compliance with section
3(d.1) of the act by submitting verification of one of the
following:

(i) Graduation from [ an expanded function dental

assisting program | a Board-approved EFDA pro-
gram at a 2-year college or other institution accredited or
provisionally accredited by an accrediting agency ap-
proved by the United States Department of Education
Council on Postsecondary Accreditation which offers an
Associate Degree.

(i1) Graduation from a dental hygiene school which
required the successful completion of at least 75 hours of
clinical and didactic instruction in restorative functions
accredited or provisionally accredited by the Commission
on Dental Accreditation (CODA) of the American Dental
Association.

(iii) Completion of a Board-approved certification
program in expanded function dental assisting of at least
200 hours of clinical and didactic instruction from a
dental assisting program accredited by one of the follow-
ing:

(A) The Commission on Dental Accreditation (CODA)
of the American Dental Association.

* * * *k *

(2) The Board will approve EFDA programs that
meet the criteria in § 33.117 (relating to EFDA
program approval).

[ 2 1(8) Candidates for certification who receive their
professional education outside the United States or from
a nonaccredited program may satisfy the education re-
quirement by submitting their credentials to a program
listed in paragraph (1) and obtaining additional training
that will lead to the awarding of a degree by that school.

[ (3) ]1(4) This subsection does not apply to persons
who are not required to meet the educational require-
ments under section (3)(d.1)(2) of the act.

(Editor’s Note: Proposed § 33.117 is new and printed in
regular text to enhance readibility.)

§ 33.117. EFDA program approval.

(a) Definitions. The following words and terms, when
used in this section, have the following meanings, unless
the context clearly indicates otherwise:

Clinical setting—

(i) A setting in which expanded function dental assist-
ing procedures are performed through direct patient care.

(i1)) The term does not include any setting where proce-
dures are performed on typodonts, manikins or by other
simulation methods.

Clinical evaluation—An evaluation system based on
observation of a student’s performance of clinical skills in
contexts that resemble those the student will be expected
to encounter as an expanded function dental assistant in
a dental office.
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Clinical instruction—A learning experience in a clinical
setting where the student performs expanded functions
on patients under the supervision of an instructor.

Competencies—Statements describing the necessary re-
quirements to perform each procedure in § 33.205a (re-
lating to practice as an expanded function dental assis-
tant) to the level required to meet the acceptable and
prevailing standard of care within the dental community
in this Commonwealth.

Competent—Having sufficient knowledge, skill and ex-
pertise in performing expanded functions to meet and
maintain the acceptable and prevailing standard of care
within the dental community in this Commonwealth.

Laboratory or preclinical instruction—A learning expe-
rience in which students perform expanded functions
using study models, typodonts, manikins or other simula-
tion methods under the supervision of the instructor.

(b) Application. EFDA programs shall apply for Board
approval on forms to be provided by the Board and pay
the fee set forth in § 33.3 (relating to fees). The applica-
tion must include the following information:

(1) EFDA program goals and objectives.
(2) Criteria for measuring competencies.

(3) Documentation of accreditation as required under
section 3(d.1) of the act (63 P. S. § 122(d.1)).

(4) The curriculum vitae and job description of the
EFDA program director.

(5) The curriculum vitae and job description of each
faculty member assigned to the EFDA program.

(6) A description of the physical facilities and equip-
ment used by the EFDA program for laboratory, preclini-
cal and clinical instruction.

(7) A copy of the formal written agreement for the use
of off-campus laboratory, preclinical or clinical facilities, if
applicable.

(8) Course outlines, course descriptions or syllabi for
the EFDA program curriculum.

(9) Other information requested by the Board.

(¢c) Requirements for approval. The Board will approve
EFDA programs that meet the following requirements:

(1) Planning and assessment.

(i) The EFDA program shall delineate its program
goals and objectives for preparing individuals in the
expanded function dental assisting procedures set forth in
§ 33.205a to a level consistent with the acceptable and
prevailing standard of care within the dental community
in this Commonwealth.

(i) The EFDA program shall develop specific criteria
for measuring levels of competency for the procedures set
forth in § 33.205a which must reflect the acceptable and
prevailing standards and expectations of the dental com-
munity. Students shall be evaluated by faculty according
to these predetermined criteria.

(iii) The EFDA program shall record and retain student
clinical evaluations as documentation of student compe-
tency for a minimum of 5 years from the student’s
graduation or completion of the EFDA program.

(2) Institutional accreditation. The EFDA program
shall comply with the accreditation requirements of sec-
tion 3(d.1) of the act and § 33.102(c) (relating to profes-
sional education).

(3) Program director. The EFDA program shall identify
a program director who is responsible for and involved in
the following:

(i) Student selection.
(ii) Curriculum development and implementation.

(iii) Ongoing evaluation of program goals, objectives,
content and outcomes assessment.

(iv) Annual evaluations of faculty performance includ-
ing a discussion of the evaluation with each faculty
member.

(v) Evaluation of student performance and mainte-
nance of competency records for 5 years from graduation
or completion of the EFDA program.

(vi) Participation in planning for and operation of
facilities used in the EFDA program.

(vii) Evaluation of the clinical training and supervision
provided in affiliated offices and off-campus facilities, as
applicable.

(viii)) Maintenance of records related to the EFDA
program, including instructional objectives and course
outcomes.

(ix) Instruction of all licensed dentists overseeing off-
campus clinical procedures performed by EFDA students
to ensure that the policies and procedures of the off-
campus facility are consistent with the philosophy and
objectives of the EFDA program.

(4) Faculty. An EFDA program faculty member shall
either be a dentist who holds a current license in good
standing from the Board, or shall have or possess the
following:

(1) A current expanded function dental assistant certifi-
cate issued by the Board.

(i1)) A minimum of 2 years of practical clinical experi-
ence as an expanded function dental assistant.

(iii) Current National certification as a certified dental
assistant (CDA) issued by the Dental Assisting National
Board.

(iv) Completed, or is in the process of completing, a
course in education methodology of at least 3 credits or 45
hours offered by an accredited institution of postsecond-
ary education.

(5) Facilities.

(i) The EFDA program shall provide adequate physical
facilities and equipment for laboratory, preclinical and
clinical instruction.

(i) If the EFDA program contracts for off-campus
laboratory, preclinical or clinical instruction facilities, the
following conditions must be met:

(A) There must be a formal written agreement between
the EFDA program and the laboratory, preclinical or
clinical facility.

(B) In off-campus clinical facilities, a licensed dentist
shall oversee all dental procedures performed on patients
by EFDA program students. The licensed dentist shall
receive instruction to ensure that the policies and proce-
dures of the off-campus facility are consistent with the
philosophy and objectives of the EFDA program.
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(iii)) The standards in this paragraph are equally appli-
cable to extramural dental offices or clinic sites used for
clinical practice experiences, such as internships or
externships.

(6) Curriculum. The curriculum of an EFDA program
must consist of the following components:

(1) General education. The EFDA program shall include
general education subjects as determined by the educa-
tional institution with a goal of preparing the student to
work and communicate effectively with patients and other
health care professionals.

(ii) Dental sciences. The EFDA program shall include
content in general dentistry related to the expanded
functions set forth in § 33.205a, including courses cover-
ing the following topics:

(A) Dental anatomy.

(B) Occlusion.

(C) Rubber dams.

(D) Matrix and wedge.

(E) Cavity classification and preparation design.

(F) Bases and liners.

(G) Amalgam restoration.

(H) Composite restoration.

(I) Sealants.

(J) Crown and bridge provisional fabrication.

(K) Dental law and ethics.

(ii1) Clinical experience component. The EFDA program
shall include a minimum of 120 hours of clinical experi-
ence performing expanded function dental assisting proce-
dures as an integral part of the EFDA program. The
clinical experience component shall be designed to achieve
a student’s clinical competence in each of the expanded
function dental assisting procedures set forth in
§ 33.205a.

(7) Demonstrating competency.

(i) General education. Students of the EFDA program
shall be required to demonstrate competency in general
education subjects by attaining a passing grade on writ-
ten or oral examinations.

(i) Laboratory and preclinical instruction. Students of
the EFDA program shall be required to demonstrate
competency by attaining a score of at least 80% in all
laboratory and preclinical courses. Students shall be
required to demonstrate the knowledge and skills re-
quired to:

(A) Carve the anatomy of all teeth.

(B) Establish proper contact areas, embrasures, mar-
ginal adaptation, as well as facial and lingual heights of

contour so as to restore the proper tooth form and
function in all restorative materials.

(C) Apply the basic concepts and terms of occlusion and
carving concepts in the restoration of proper occlusal
relationships.

(D) Describe the problems associated with improper
contouring of restorations.

(E) Identify and differentiate G.V. Black’s cavity classi-
fications.

(F) Select, prepare, assemble, place and remove a
variety of matrices and wedges.

(G) Place and finish Class I-VI restorations with cor-
rect marginal adaptation contour, contact and occlusion.

(H) Assemble, place and remove rubber dams.

(I) Place sealants.
(J) Crown and bridge provisional fabrication.

(K) Understand the act and this chapter as they apply
to an expanded function dental assistant’s responsibili-
ties.

(iii) Clinical experience. EFDA program students shall
be evaluated and deemed clinically competent by at least
one licensed dentist evaluator in a clinical setting. The
EFDA program director shall instruct the dentist clinical
evaluators regarding the required competencies to ensure
consistency in evaluation. Clinical competency is achieved
when the dentist evaluator confirms the student has
sufficient knowledge, skill and expertise in performing
expanded functions to meet and maintain the acceptable
and prevailing standard of care within the dental commu-
nity in this Commonwealth.

(iv) Documenting competency.

(A) The EFDA program faculty and program director
shall document the student’s general education, preclini-
cal and laboratory competency attainment.

(B) The licensed dentist evaluator shall document the
student’s clinical competency attainment prior to gradua-
tion from the EFDA program.

(C) The EFDA program director shall provide documen-
tation of the student’s competency attainment to the
Board as part of the student’s application for certification
as an expanded function dental assistant.

(D) The EFDA program shall retain the student’s com-
petency documentation for a minimum of 5 years from
graduation or completion of the EFDA program.

(d) Refusal or withdrawal of approval. The Board may
refuse to approve an EFDA program or may remove an
EFDA program from the approved list if it fails to meet
and maintain the requirements in this section, in accord-
ance with the following:

(1) The Board will give an EFDA program notice of its
provisional denial of approval or of its intent to remove
the program from the approved list.

(2) The notice will set forth the requirements that are
not being met or maintained by the EFDA program.

(83) A program served with a provisional denial or
notice of intent to remove will be given 45 days in which
to file a written answer to the notice.

(4) The EFDA program will be provided an opportunity
to appear at a hearing to demonstrate why approval
should not be refused or withdrawn.

(5) The Board will issue a written decision.

(6) The Board’s written decision is a final decision of a
governmental agency subject to review under 2 Pa.C.S.
§ 702 (relating to appeals)

[Pa.B. Doc. No. 09-1785. Filed for public inspection September 25, 2009, 9:00 a.m.]
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DEPARTMENT OF
GENERAL SERVICES
DEPARTMENT OF
AGRICULTURE

[ 70 PA. CODE CH. 110]

State Metrology Laboratory Fee Schedule

The Department of General Services (DGS) and the
Department of Agriculture (PDA) propose to amend the
fees for testing services performed by the State Metrology
Laboratory (Laboratory) by amending the PDA’s current
regulation in 70 Pa.Code § 110.2 (relating to State
Metrology Laboratory fee schedule). The proposed amend-
ment would read as set forth in Annex A.

Statutory Authority

The Consolidated Weights and Measures Act (3 Pa.C.S.
§§ 4101—4194) (act) is the legal authority for the pro-
posed amendment. The act requires that DGS establish,
by regulation, fees for metrology laboratory calibration,
type evaluation and other testing services. See 3 Pa.C.S.
§ 4178 (relating to fees). In section 4190 (relating to rules
and regulations), it provides PDA’s authority to regulate
as necessary to implement the act.

Purpose of the Regulation

The amendment will fulfill the statutory requirement
that DGS establish, charge and collect the fees described
in section 4178 of the act. Currently, the Laboratory
provides these services based upon a fee schedule estab-
lished over 5 years ago, and promulgated in 2005. The
proposed amendment is necessary to comply with the act.
The amendment will ensure that taxpayer dollars are not
used to pay for testing by the Laboratory when user fees
are statutorily authorized and required.

Background

Reorganization Plan No. 1 of 1986 (71 P. S. § 751-38)
transferred PDA’s statutory functions, powers and duties
relating to weights and measures laboratory testing to
DGS. PDA retained general weights and measures en-
forcement responsibility. This division of responsibilities
between DGS and PDA was repeated in the act, which
took effect in 1997.

DGS manages and operates the Laboratory, as part of
the Division of Quality Assurance in the Bureau of
Purchases under the Deputy Secretary for Procurement.

In 2005, PDA promulgated regulations under authority
of the act. These regulations appear in Title 70 (relating
to weights, measures and standards). In particular, 70
Pa. Code § 110.1 (relating to metrology services) states
that a Laboratory will charge a fee for conducting tests
that may be required for device type approval under this
chapter, and for Laboratory calibration, type evaluation
and any other testing services it performs under author-
ity of the act. A fee schedule was first included in the
regulations adopted in 2005.

The proposed amendment would update the schedule of
fees.

Overview of the Proposed Regulation

The proposed amendment would amend § 110.2 to
update the fees charged by DGS for Laboratory testing
services.

Affected Individuals and Organizations

Each year, the Laboratory provides metrology calibra-
tion, type evaluation and testing for several hundred
persons, who sell, install, service or repair commercially
used weighing and measuring devices and who must have
the accuracy of their field standards verified under 70
Pa. Code § 6.3 (relating to field standards). Last year the
Laboratory provided approximately 991 services—
including services to approximately 414 private persons.

Cities and counties which are required to procure
standards of weights and measures and any additional
equipment in accordance with section 4123 of the act
(relating to city and county standards and equipment) are
exempt from the fee requirements with respect to the
calibration, evaluation or other testing of those standards
and equipment. See 3 Pa.C.S. § 4178.

The general public will benefit because the fees gener-
ated will pay for services which are now paid for in part
by taxpayer dollars.

Fiscal Impact
Commonuwealth

The estimated annual revenue to the Commonwealth
(DGS) from the proposed amendment is approximately
$125,000. The proposed amendment should not result in
additional costs to the Commonwealth.

Public Sector

No other government entity will incur any costs or
realize any savings.

General Public

The proposed amendment will impose no costs and
have no fiscal impact upon the general public.

Affected Businesses

The affected businesses, which use Laboratory services,
will have to pay the fees set in the proposed amendment.
The anticipated average fee per user is estimated to be
$302.

Paperwork Requirements

The proposed amendment will not result in an increase
in paperwork for the Laboratory, which already is re-
quired to issue invoices, collect payments and transmit
payments to the State Treasury. Similarly, under section
4193(c) of the act (relating to disposition of funds), the
Treasury Department will have no increase in paperwork.

Effective Date

The proposed amendment will take effect upon publica-
tion in the Pennsylvania Bulletin as a final-form regula-
tion.

Public Comments and Contact Person

Interested persons are invited to submit written com-
ments regarding the proposed amendment to Michael C.
Barrett, Senior Counsel, Office of Chief Counsel, Depart-
ment of General Services, 603 North Office Building,
Harrisburg, PA 17125, (717) 787-5599 within 30-calendar
days after the date of publication of this proposed amend-
ment in the Pennsylvania Bulletin.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on September 29, 2009, DGS submitted
a copy of the proposed amendment to the Independent
Regulatory Review Commission (IRRC). On that same
date DGS submitted a copy to the House and Senate
Committees on State Government (Committees). DGS and
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PDA also provided IRRC and the Committees with a
detailed Regulatory Analysis Form prepared by DGS. A
copy of this material is available to the public upon
request.

In accordance with section 5(g) of the Regulatory
Review Act, if IRRC has comments, recommendations or
objections regarding any portion of the proposed amend-
ment, it must so notify DGS within 30 days of the close of
the public comment period. The notification shall specify
the regulatory review criteria which have not been met by
that portion. The Regulatory Review Act sets forth de-
tailed procedures for review of these objections by DGS,
the General Assembly and the Governor prior to the final
publication of the proposed amendment.

JAMES P. CREEDON,
Secretary

Fiscal Note: 8-14. No fiscal impact; (8) recommends
adoption.

Annex A

TITLE 70. WEIGHTS, MEASURES AND
STANDARDS

PART V. STATE METROLOGY LABORATORY
CHAPTER 110. GENERAL PROVISIONS
§ 110.2. State Metrology Laboratory fee schedule.

& * & * &

(c) Schedule of fees. The State Metrology Laboratory
[ shall charge] charges the following fees for the
indicated testing services:

General

type of test  Description Fee
Precision Up to ASTM E 617 $30 per weight
mass Class 2 or best

calibration but not to a

specific class to and

including 30 kg. or 50

Ib.
Precision ASTM E617 Class 3 $[ 12 ] 30 per
mass and 4 and OIML Class  weight

F1 and F2 to and

including 30 kg. or 50

Ib.
Ordinary NIST Class F and $[ 2 ] 6 per weight
mass ASTM E617 Classes 5, (without

6, 7 and OIML Class adjustment)

M1, M2 and M3 to and

including 5 kg. or 10 Ib. $10 per weight

(with adjustment)

Ordinary NIST Class F and $[ 5] 10 per
mass ASTM E617 Classes 5, weight (without

6 and 7 from 10 kg. or  adjustment)

20 Ib. to 50 kg. or 100
Ib.

$[ 10 ] 20 per
weight (with
adjustment)

PROPOSED RULEMAKING

General
type of test

Ordinary
mass

Ordinary
mass

Volume
transfer

Volume
transfer

Volume
transfer

Volume
transfer

Gravimetric
calibrations

Length
calibrations
Timing
devices
Wheel load
weighers
Special
tests

Description

NIST Class F and
ASTM E617 Classes 5,
6 and 7 from 100 kg. or
200 1b. to 2,500 kg. or
5,500 1b.

Weight carts

5 gallon/20 liter test
measures

10 gallon to 50 gallon

51 to 100 gallon

Greater than 100
gallon

Metal test measures to
5 gallon or 20 liters or
1 cubic foot

Metal tapes or rules

Stopwatches

* & * *k

Fee

$[ 15 ] 20 per
weight (without
adjustment)

$[ 25 ] 40 per
weight (with
adjustment)

$[ 50 ] 210 per
cart

$[ 15 ] 45 per
measure (includes
adjustment)

$[ 50 ] 150 per
prover (includes
adjustment)

$150 per prover
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