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THE COURTS

Title 210—APPELLATE
PROCEDURE

PART I. RULES OF APPELLATE PROCEDURE
[ 210 PA. CODE CH. 15]

Amending Rules of Appellate Procedure 1512 and
1516 and Proposing New Rule 1572

The Appellate Court Procedural Rules Committee pro-
poses that a new rule, Rule of Appellate Procedure 1572,
be enacted, and that Rules of Appellate Procedure 1512
and 1516 be amended. The proposed rule changes are
being submitted to the bench and bar for comments and
suggestions prior to its submission to the Supreme Court.

All communications in reference to the proposed
amendment should be sent no later than Wednesday,
June 23, 2010 to:

Dean R. Phillips, Chief Counsel
D. Alicia Hickok, Deputy Counsel
Scot Withers, Deputy Counsel
Appellate Court Procedural Rules Committee
Pennsylvania Judicial Center
601 Commonwealth Avenue, Suite 6200
P. O. Box 62635
Harrisburg, PA 17106-2635

fax: (717) 231-9551
e-mail: appellaterules@pacourts.us

An Explanatory Comment follows the proposed amend-
ment and has been inserted by this Committee for the
convenience of the bench and bar. It will neither consti-
tute part of the rule nor be officially adopted or promul-
gated.

By the Appellate Court Procedural Rules Committee

HONORABLE MAUREEN LALLY-GREEN,
Chair

Annex A
TITLE 210. APPELLATE PROCEDURE
PART I. RULES OF APPELLATE PROCEDURE
ARTICLE Il. APPELLATE PROCEDURE

CHAPTER 15. JUDICIAL REVIEW OF
GOVERNMENTAL DETERMINATIONS

PETITION FOR REVIEW
Rule 1512. Time for Petitioning for Review.

* * * * *

(b) Special appellate provisions.—A petition for review
of:

* * * * *

(5) A determination of a Court of Common Pleas
under Rules of Criminal Procedure 850—862 shall
be filed within 10 days of the date of entry of the
order upon the docket.

* * * * *

Rule 1516. Other Pleadings Allowed.

(a) Appellate jurisdiction petitions for review. No an-
swer or other pleading to an appellate jurisdiction peti-
tion for review is authorized, unless the petition for

review is filed pursuant to the Notes to Rules 341 or 1311
(seeking review of a trial court or other government unit’s
refusal to certify an interlocutory order for immediate
appeal), Rule 1572 (review of determinations of com-
petency to be executed), Rule 1762 (regarding release
in criminal matters), Rule 3321 (regarding appeals from
decisions of the Legislative Reapportionment Commis-
sion) or Rule 3331 (regarding review of special prosecu-
tions and investigations). Where an answer is authorized,
the time for filing an answer shall be as stated in Rule
123(b).

REVIEW OF DETERMINATIONS OF THE BOARD
OF FINANCE AND REVENUE

Rule 1572. Review of Determinations of Compe-
tency to be Executed.

Any party seeking review of a determination by a
Court of Common Pleas under Rules of Criminal
Procedure 850—862 shall file a Petition for Review
in the Pennsylvania Supreme Court. Review of a
determination under Rules of Criminal Procedure
850—862 shall be governed by this chapter and
ancillary provisions of these rules, except as other-
wise prescribed by this rule.

(a) The general provisions of Rule 1516(a) will
not apply. The Answer to the Petition for Review
shall be filed within 14 (fourteen) days.

(b) Scope of review. Rule 1551(a) (appellate juris-
diction petitions for review) shall be applicable to
the review of a determination under Rules of
Criminal Procedure 850—862, except that the Court
may request supplementation of the procedures or
review the quantity or quality of evidence received
by the Trial Court.

(c) Disposition of petition for review. Rule 1561(a)
(appellate jurisdiction petitions for review) shall be
applicable to the review of a determination under
Rules of Criminal Procedure 850—862. If the Su-
preme Court requires further proceedings as pro-
vided for in Rule 1561(a), it may specify a time
frame for such proceedings and may issue such
further orders while retaining jurisdiction.

(d) No exceptions or motion to reconsider may be
filed.

(e) Upon final disposition of the petition for re-
view, the Prothonotary of the Supreme Court shall:

(1) Remand the record to the court of common
pleas from which it was certified at the expiration
of seven (7) days from the later of (i) the date of the
expiration of the time for filing a petition of writ of
certiorari to the United States Supreme Court or
extension thereof where neither has been filed, (ii)
the denial of a petition for a writ of certiorari; or
(iii) upon remand from the United States Supreme
Court, if that Court grants the petition for a writ of
certiorari.

(2) Transmit a copy of the final order to the
Governor within thirty (30) days from the later of
(i) the date of the expiration of the time for filing a
petition of writ of certiorari to the United States
Supreme Court or extension thereof where neither
has been filed, (ii) the denial of a petition for a writ
of certiorari; or (iii) upon remand from the United
States Supreme Court, if that Court grants the
petition for a writ of certiorari.
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(3) Provide contemporaneous notice of the re-
mand and transmittal to the Secretary of Correc-
tions.

Explanatory Comment

The Appellate Court Procedural Rules Committee, in
conjunction with the Criminal Procedural Rules Commit-
tee, proposes that the Supreme Court enact Pa.R.A.P.
1572 and amend Pa.Rs.A.P. 1512(b) and 1516 to provide
for review of a trial court's determination as to whether a
person under a warrant of execution is competent to be
executed. These rules will provide the exclusive means of
review of proposed new Rules of Criminal Procedure
850—862 and are necessary only if those rules are
enacted.

In Ford v. Wainwright, 477 U.S. 399, 409-410 (1986),
the United States Supreme Court held that “the Eighth
Amendment of the U.S. Constitution prohibits a State
from carrying out a sentence of death upon a prisoner
who is insane.” In Panetti v. Quarterman, 551 U.S. 930
(2007), the United States Supreme Court elaborated upon
what the Eighth Amendment requires, namely that once
a movant makes a preliminary and substantial showing
that “his current mental state would bar his execution,” a
court must assess whether a person is incompetent to be
executed by providing the movant a fair hearing that
includes “among other things, an adequate means by
which to submit expert psychiatric evidence in response
to the evidence that had been solicited by the state court.
Id. at 934, 948. That a movant was previously found
competent—to stand trial, for example—does not resolve
whether a person is incompetent when the execution is
scheduled to take place. Id. at 934. The United States
Supreme Court has left it to the state courts to develop
the procedure by which that constitutional mandate is to
be implemented.

In Commonwealth v. Banks, 596 Pa. 297, 943 A.2d 230
(2007), the Pennsylvania Supreme Court confronted the
question of Ford's requirements. In n.7 of that opinion,
and subsequently in direct correspondence from Chief
Justice Castille, the Supreme Court requested that the
Appellate Court Procedural Rules Committee and the
Criminal Procedural Rules Committee work together “to
consider a framework for: (1) the timely filing and
disposition of motions for stay of execution premised upon
a claim that the defendant is incompetent to be executed;
and (2) the timely litigation of the issue of whether such
a defendant is indeed incompetent to be executed.” The
Chief Justice noted that the current Post Conviction
Relief Act, 42 Pa.C.S. 88 9541—9546 and the Criminal
Rules do not provide an adequate process for instituting
and disposing of cases in which the defendant’s compe-
tency to be executed must be determined, and suggested
that the Committees look at other jurisdictions’ case law,
rules, and statutes.

To accomplish this directive, a Joint Subcommittee of
the Appellate Court Procedural Rules Committee and
Criminal Procedural Rules Committee was formed to
assist the two Committees in addressing the issue of
competency to be executed. In a Recommendation pub-
lished concurrently, the Committees propose new Rules of
Criminal Procedure 850, 851, 852, 853, 854, 855, 856,
857, 858, 859, 860, 861, and 862 to establish the proce-
dures for determining a defendant's competency to be
executed. In keeping with the procedures utilized in
Banks, the Committees also recommend enacting a new
Rule of Appellate Procedure 1572 and amending Rules of
Appellate Procedure 1512 and 1516. New Rule 1572 and
amended Rules 1512 and 1516 provide for a Petition for

Review to be filed directly with the Pennsylvania Su-
preme Court if a motion to determine incompetency is (a)
dismissed without a hearing; or (b) granted or denied
after a hearing.

The Joint Subcommittee’s recommendations have been
fully reviewed and approved for publication by both
Committees. This Recommendation is being submitted to
the bench and bar for comments and suggestions prior to
its submission to the Supreme Court for adoption. Pro-
posed new material is in bold and underlined, while
bracketed material is deleted.

[Pa.B. Doc. No. 10-813. Filed for public inspection May 7, 2010, 9:00 a.m.]

Title 234—RULES OF
CRIMINAL PROCEDURE

[ 234 PA. CODE CH. 2]

Proposed Amendments to Pa.Rs.Crim.P. 209 (Re-
turn with Inventory) and 212 (Dissemination of
Search Warrant Information)

Introduction

The Criminal Procedural Rules Committee is planning
to recommend that the Supreme Court of Pennsylvania
amend Rules 209 and 212 to clarify the requirement to
return search warrants to the issuing authority promptly
and to provide that unexecuted warrants do not consti-
tute public records. This proposal has not been submitted
for review by the Supreme Court of Pennsylvania.

The following explanatory Report highlights the Com-
mittee’s considerations in formulating this proposal. Note
that the Committee’s Reports should not be confused with
the official Committee Comments to the rules. Also note
that the Supreme Court does not adopt the Committee’s
Comments or the contents of the explanatory Reports.

The text of the proposed amendments to the rules
precedes the Report. Additions are shown in bold; dele-
tions are in bold and brackets.

We request that interested persons submit suggestions,
comments or objections concerning this proposal in writ-
ing to the Committee through counsel,

Anne T. Panfil, Chief Staff Counsel
Supreme Court of Pennsylvania
Criminal Procedural Rules Committee
601 Commonwealth Avenue, Suite 6200
Harrisburg, PA 17106-2635

fax: (717) 231-9520
e-mail: criminal.rules@pacourts.us

no later than Tuesday, June 22, 2010.
By the Criminal Procedural Rules Committee

RISA VETRI FERMAN,
Chair

Annex A
TITLE 234. RULES OF CRIMINAL PROCEDURE
CHAPTER 2. INVESTIGATIONS
PART A. SEARCH WARRANT
Rule 209. Return With Inventory.

(A) The law enforcement officer executing the
search warrant shall return the search warrant
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promptly after the search is completed, along with
any inventory required under paragraph (C), to the
issuing authority.

(B) Unexecuted warrants shall be returned
promptly to the issuing authority once the period
of time authorized for execution of the warrant has
expired.

(C) An inventory of items seized shall be made by the
law enforcement officer serving a search warrant. The
inventory shall be made in the presence of the person
from whose possession or premises the property was
taken, when feasible, or otherwise in the presence of at
least one witness. The officer shall sign a statement on
the inventory that it is a true and correct listing of all
items seized, and that the signer is subject to the
penalties and provisions of 18 Pa.C.S. § 4904(b)—
Unsworn Falsification To Authorities. The inventory shall
be returned to and filed with the issuing authority.

[ (B)] (D) The judicial officer to whom the return was
made shall, upon request, cause a copy of the inventory to
be delivered to the applicant for the warrant and to the
person from whom, or from whose premises, the property
was taken.

[(©)] (E) When the search warrant affidavit(s) is
sealed pursuant to Rule 211, the return shall be made to
the justice or judge who issued the warrant.

Comments

The inventory is required to ensure that all items
seized are accounted for in the return to the issuing
authority. It thus differs from the receipt required by
Rule 208, which is for the personal records of those from
whose possession or from whose premises property was
taken. In some cases, however, the list in the receipt may
be sufficiently detailed so as to also be sufficient for use
in the inventory. The inventory need not be sworn to
before the issuing authority; however, the officer is sub-
ject to statutory penalties for unsworn falsification.

The rule was amended in 2010 specifically to
require that the executed warrant be returned to
the issuing authority. This amendment reflects a
procedure with a long-standing practice but one
that had not been codified in the rules.

As provided in Rule 205(D), search warrants gen-
erally authorize execution within a period not to
exceed two days. Paragraph (B) requires that an
unexecuted warrant be returned to the issuing
authority upon expiration of this period. See Rule
212 regarding the exclusion of unexecuted search
warrants from public disclosure.

Official Note: Rule 2009 adopted October 17, 1973,
effective 60 days hence; amended April 26, 1979, effective
July 1, 1979; amended September 3, 1993, effective
January 1, 1994; renumbered Rule 209 and amended
March 1, 2000, effective April 1, 2001; amended ,
2010, effective , 2010.

Committee Explanatory Reports:

Report explaining the September 3, 1993 amendments
published at 21 Pa.B. 3681, 3684 (August 17, 1991).

Final Report explaining the March 1, 2000 reorganiza-
tion and renumbering of the rules published with the
Court’'s Order at 30 Pa.B. 1477, 1478 (March 18, 2000).

Report explaining the proposed amendments re-
lated to the return of the search warrant published
at 40 Pa.B. 2394, 2395 (May 8, 2010).

Rule 212. Dissemination of Search Warrant Infor-
mation.

(A) The issuing authority shall not make any search
warrants and any affidavit(s) of probable cause available
for public inspection or dissemination until the warrant
has been executed[ , but in no case shall the delay be
longer than 48 hours after the warrant has been
issued ].

(B) Any unexecuted warrants and any associated
affidavits(s) of probable cause are not public
records and upon return to the issuing authority
shall be destroyed by the issuing authority.

Comment

Execution of search warrants carries the potential risk
of hazard and premature dissemination of the intention to
execute a warrant may greatly increase that risk. For this
reason, this rule was adopted in 2008 to delay the
dissemination of search warrant information to the gen-
eral public until after execution [ or no longer than 48
hours after issuance, whichever is sooner]. This
rule does not deny disclosure of any search warrant
information [ to the public] to which the public is
entitled, but rather, temporarily delays the dissemina-
tion of that information in order to protect public safety.

Once the warrant is executed, the information may be
disseminated unless sealed pursuant to Rule 211.

The rule was amended in 2010 to clarify that
unexecuted search warrants are not public records.
This change recognizes that often search warrants
may be issued that are never executed. This non-
execution may arise from many factors, including a
discovery that the information that formed the
basis of the original issuance of the search warrant
was inaccurate. Given the potential harm to the
privacy rights of the subject of a search warrant as
well as potential disruption to public safety and
investigations, information related to such expired
warrants must remain confidential. See PG Publish-
ing Co. v. Commonwealth, 532 Pa. 1, 614 A.2d 1106
(1992) (“The ex parte application for the issuance of
a search warrant and the issuing authority’s con-
sideration of the application are not subject to
public scrutiny. The need for secrecy will ordinarily
expire once the search warrant has been ex-
ecuted.”)

Official Note: Rule 212 adopted June 23, 2008, effec-
tive August 1, 2008; amended , 2010, effec-
tive , 2010.

Committee Explanatory Reports:

Final Report explaining new Rule 212 providing
for the limitations in dissemination of search war-
rant information published with the Court’s Order
at 38 Pa.B. 3651, 3652 (July 5, 2008).

Report explaining the proposed amendment pro-
viding that expired unexecuted warrants are not
public records published at 40 Pa.B. 2394, 2395
(May 8, 2010).

REPORT
Proposed Amendments to Pa.Rs.Crim.P. 209 and 212
RETURN OF SEARCH WARRANTS
Return of Executed Warrants

The Committee began examining the need to specify
procedures for the return of executed search warrants
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because of a problem reported by the then-solicitor for the
Special Courts Judges Association. A municipal police
force was refusing to return search warrants to the
magisterial district judge (MDJ) after they had been
executed, resulting in the MDJ being unable to forward
the case to the Clerk of Courts because the MDJ did not
have all of the case documents required by Rule 210.

Presently, while Rules 205(6) and 209 mention the
concept of a return of the warrant, there are no rules that
specifically direct the police officer to return the search
warrant to the designated judicial officer after it is
executed. The Committee concluded that an explicit men-
tion in the rules of the requirement to return the
warrants after execution would emphasize the need for
the return.

The Committee examined procedures from other juris-
dictions that provide provisions for the return of search
warrants. Some, such as Alabama, contained general
provisions while others, like Maryland, were more specific
including time limits for the return. The Committee
favored the more general model. The Committee rejected
setting a time limit for the return, concluding that any
time period selected would be arbitrary and there would
be no practical sanctions that could be imposed on the
police for failing to abide by the limit.

The Committee therefore proposes adding a new para-
graph (A) to Rule 209 that states the requirement that
the search warrant and inventory be returned promptly
to the issuing authority after execution.

Return of Unexecuted Warrants

The Committee then turned to the more complex issue
of whether to include a provision for the return of
unexecuted warrants. While there was debate over the
need for such a provision, given that an unexecuted
warrant will ultimately expire, the Committee concluded
that, since the warrant is a court document, the court has
an interest in its ultimate resolution and, therefore,
unexecuted warrants should be included in the require-
ment to be returned. The requirement to return the
unexecuted search warrant upon expiration would be
added as a new paragraph (B) to Rule 209 along with
explanatory revisions to the Comment.

The requirement to return unexecuted warrants raised
a concern that once these documents have been returned
to the issuing authority, they would be considered public
records. The Committee recognized that public disclosure
of these documents could cause problems such as the
destruction of evidence or the endangerment of officers
serving subsequent warrants.

More importantly, there are occasions when the infor-
mation supporting a search warrant is discovered to be
inaccurate or even fraudulent prior to the execution of the
warrant so the search warrant will remain unexecuted.
However, public disclosure of the information contained in
the affidavits supporting these warrants could prove
embarrassing or dangerous to the subject of the warrant
and therefore constitute a severe harm to that individu-
al's privacy interests.

To resolve this problem, the Committee at first consid-
ered a provision that a returned unexecuted warrant
should be considered sealed. However, it was clear that
such a statement raised a great many more questions,
such as the duration of such a sealing order, than could
be addressed with a simple statement.

This led to a discussion regarding whether the
unexecuted warrants are in fact public documents. Penn-

sylvania strongly favors public access to search warrant
information, based on both an Eighth Amendment and
common law rationale. The clearest pronouncement of
this view is found in PG Publishing Co. v. Common-
wealth, 532 Pa. 1, 614 A.2d 1106 (1992). However, while
noting with approval the process of sealing executed
search warrants by court order, the Court specifically
distinguished the pre-execution situation, stating, “The ex
parte application for issuance of a search warrant and the
issuing authority’s consideration of the application are
not subject to public scrutiny. The need for secrecy will
ordinarily expire once the search warrant has been
executed.” 532 Pa. at 6, 614 A.2d at 1108.

The most recent decision on the question of search
warrant records as public records is found in Common-
wealth v Upshur, 592 Pa. 273, 924 A.2d 642 (2007), where
the Court stated that:

Certainly, however, any item that is filed with the
court as part of the permanent record of a case and
relied on in the course of judicial decision-making
will be a public judicial record or document. See, e.g.,
Fenstermaker, 515 Pa. at 510, 530 A.2d at 419 (arrest
warrant affidavits filed with a magistrate); PG Pub-
lishing Co. v. Commonwealth, 532 Pa. 1, 6, 614 A.2d
1106, 1108 (1992) (search warrants and supporting
affidavits).

However, Upshur cites PG Publishing for the general
proposition that the search warrant and affidavits are to
be considered public records but does not note the specific
exclusion of unexecuted warrants. Additionally, while the
language used in citing PG Publishing talks of a docu-
ment relied on in the course of “judicial decision-making,”
it is unlikely that the probable cause determination is of
a type of judicial decision-making contemplated by the
Court. Such determinations are ex-parte proceedings and
there is no public right to be present during a probable
cause determination. If the search warrant is not utilized
in any further proceedings, the probable cause determina-
tion would not be reviewable in the public arena.

The Committee concluded that unexecuted search war-
rants and the associated affidavits of probable cause do
not constitute public records until execution, and
unexecuted search warrants and their supporting docu-
mentation should remain confidential even after return. A
statement to that effect would be added as new para-
graph (B) to Rule 212.

The question then became how best to handle the
documents themselves. The returned unexecuted search
warrant almost certainly will be expired and therefore
will never be executed. In most cases, the returned
warrant would not be a filing in a case and would
therefore require separate treatment. Rather than burden
the MDJ with the need to create separate storage ar-
rangements for these documents, the Committee proposes
adding a provision that, upon return, the unexecuted
search warrant documentation would be destroyed. This
procedure also would eliminate the possibility that infor-
mation harmful to the privacy interests of an individual
are not made public when they have not resulted in any
criminal charges.

This concept was borrowed from Maryland Criminal
Procedure Rule 4-601 that states that the “judge to whom
an unexecuted search warrant is returned may destroy
the search warrant and related papers or make any other
disposition the judge deems proper.”

The Committee recognizes that the provision for the
destruction of the returned unexecuted search warrant
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may appear in conflict with the Records Retention and
Disposition Schedule established by the Supreme Court
pursuant to Rule of Judicial Administration 507. That
policy requires that all search warrant documentation be
retained for three years. However, the policy does not
distinguish between warrants that have been executed
and those warrants that have expired unexecuted. In the
latter situation, there is little compelling reason for their
retention since as noted about they are not public records
and would not be reviewed in any form of action. The
Committee would also recommend that the Court modify
its policy specifically to permit the destruction of this
limited type of search warrant documentation.
[Pa.B. Doc. No. 10-814. Filed for public inspection May 7, 2010, 9:00 a.m.]

[ 234 PA. CODE CHS. 1 AND 8]

Proposed New Pa.Rs.Crim.P. 850, 851, 852, 853,
854, 855, 856, 857, 858, 859, 860, 861 and 862;
and Amendments to Pa.Rs.Crim.P. 113, 119 and
800

Introduction

The Criminal Procedural Rules Committee is planning
to recommend that the Supreme Court of Pennsylvania
adopt new Rules of Criminal Procedure 850, 851, 852,
853, 854, 855, 856, 857, 858, 859, 860, 861 and 862, and
amend Rules of Criminal Procedure 113, 119 and 800.
The proposed new rules and amendments establish the
procedures for determining a defendant's competency to
be executed and make correlative changes. This proposal
has not been submitted for review by the Supreme Court
of Pennsylvania.

The following explanatory Report highlights the Com-
mittee’s considerations in formulating this proposal. Note
that the Committee’s Report should not be confused with
the official Committee Comments to the rules. Also note
that the Supreme Court does not adopt the Committee’s
Comments or the contents of the explanatory Reports.

The text of the proposed amendments to the Rules
precedes the Report. Additions are shown in bold; dele-
tions are in bold and brackets.

We request that interested persons submit suggestions,
comments or objections concerning this proposal in writ-
ing to the Committee through counsel,

Anne T. Panfil, Chief Staff Counsel
Supreme Court of Pennsylvania
Criminal Procedural Rules Committee
Pennsylvania Judicial Center
601 Commonwealth Avenue, Suite 6200
P. O. Box 62635
Harrisburg, PA 17106-2635

fax: (717) 231-9521
e-mail: criminal.rules@pacourts.us

no later than Wednesday, June 23, 2010.

By the Criminal Procedural Rules Committee

RISA VETRI FERMAN,
Chair

Annex A
TITLE 234. RULES OF CRIMINAL PROCEDURE

CHAPTER 1. SCOPE OF RULES, CONSTRUCTION
AND DEFINITIONS, LOCAL RULES

PART A. BUSINESS OF THE COURTS
Rule 113. Criminal Case File and Docket Entries.

* * * * *

(C) The docket entries shall include at a minimum the
following information:

(1) the defendant’s name;

(2) the names and addresses of all attorneys who have
appeared or entered an appearance, the date of the entry
of appearance, [ and] the date of any withdrawal of

appearance, and a notation when an attorney is
appointed pursuant to Rule 852;

* * * * *
Comment
* * * * *

The requirement in paragraph (C)(2) that all attorneys
and their addresses be recorded makes certain there is a
record of all attorneys who have appeared for any litigant
in the case. The requirement also ensures that attorneys
are served as required in Rules 114 and 576. See also
Rule 576(B)(4) concerning certificates of service. When
an attorney is appointed pursuant to Rule 852, the
docket entry must include a notation that the
appointment is for the limited purpose of raising
the defendant’s competency to be executed.

* * * * *

Official Note: Former Rule 9024 adopted October 21,
1983, effective January 1, 1984; amended March 22, 1993,
effective as to cases in which the determination of guilt
occurs on or after January 1, 1994; renumbered Rule
9025 June 2, 1994, effective September 1, 1994. New Rule
9024 adopted June 2, 1994, effective September 1, 1994;
renumbered Rule 113 and amended March 1, 2000,
effective April 1, 2001; rescinded March 3, 2004 and
replaced by Rule 114(C), effective July 1, 2004. New Rule
113 adopted March 3, 2004, effective July 1, 2004;
amended , 2010, effective , 2010.

Committee Explanatory Reports:

Final Report explaining the provisions of the new rule
published with the Court’'s Order at 34 Pa.B. 1547, 1561
(March 20, 2004).

Report explaining the proposed amendments to
paragraph (C)(1) concerning docket entries pub-
lished at 40 Pa.B. 2397, 2405 (May 8, 2010).

Rule 119. Use of Two-Way Simultaneous Audio-
Visual Communication in Criminal Proceedings.
(A) The court or issuing authority may use two-way

simultaneous audio-visual communication at any criminal

proceeding except:

* * * * *

(5) parole, probation, and intermediate punishment re-
vocation hearings; [ and ]

(6) proceedings pursuant to Chapter 8 Part B
(Procedures For Determining Defendant’'s Compe-
tency To Be Executed); and

(7) any proceeding in which the defendant has a
constitutional or statutory right to be physically present.

* * * * *
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Comment

This rule was adopted in 2003 to make it clear that
unless the case comes within one of the exceptions in
paragraph (A), the court or issuing authority may use
two-way simultaneous audio-visual communication in any
criminal proceeding. Two-way simultaneous audio-visual
communication is a type of advanced communication
technology as defined in Rule 103.

[ Nothing ] Except in cases in which the defen-
dant’'s competency to be executed is being chal-
lenged, nothing in this rule is intended to limit any
right of a defendant to waive his or her presence at a
criminal proceeding in the same manner as the defendant
may waive other rights. See, e.g., Rule 602 Comment.

Pursuant to Rule 861, a defendant who is chal-
lenging his or her competency to be executed is
required to appear in person for the hearing on the
motion. The defendant may not waive presence and
appear by means of two-way simultaneous audio-
visual communication.

Negotiated guilty pleas when the defendant has agreed
to the sentence, probation revocation hearings, and hear-
ings held pursuant to Rule 908(C) and the Post Convic-
tion Relief Act, 42 Pa.C.S. 88 9541 et seq., are examples
of hearings in which the defendant's consent to proceed
using two-way simultaneous audio-visual communication
would be required. Hearings on post-sentence motions,
bail hearings, bench warrant hearings, extradition hear-
ings, and Gagnon | hearings are examples of proceedings
that may be conducted using two-way simultaneous
audio-visual communication without the defendant’s con-
sent. It is expected the court or issuing authority would
conduct a colloquy for the defendant's consent when the
defendant’s constitutional right to be physically present is
implicated.

* * * * *

Official Note: New Rule 118 adopted August 7, 2003,
effective September 1, 2003; renumbered Rule 119 and
Comment revised June 30, 2005, effective August 1, 2006;
amended January 27, 2006, effective August 1, 2006;
Comment revised May 4, 2009, effective August 1, 2009;
amended , 2010, effective , 2010.

Committee Explanatory Reports:

Final Report explaining new Rule 118 published with
the Court’s Order at 33 Pa.B. 4287 (August 30, 2003).

Final Report explaining the June 30, 2005 renumbering
of Rule 118 as Rule 119 and the revision of the second
paragraph of the Comment published at 35 Pa.B 3901,
3911 (July 16, 2005).

Final Report explaining the January 27, 2006 amend-
ments adding Rule 569 proceedings as a proceeding for
which ACT may not be used published with the Court’s
Order at 36 Pa.B. 694, 700 (February 11, 2006).

Final Report explaining the May 4, 2009 revision to the
Comment adding PCRA hearings as a proceeding to
which the defendant may consent to be held using ACT
published with the Court’'s Order at 39 Pa.B. 2434, 2435
(May 16, 2009).

Report explaining the proposed changes to the
rule concerning proceedings to determine the de-
fendant’'s competency to be executed published at
40 Pa.B. 2397, 2405 (May 8, 2010).

CHAPTER 8. SPECIAL RULES FOR CASES IN
WHICH DEATH SENTENCE IS AUTHORIZED

PART A. GUILT AND PENALTY DETERMINATION
PROCEDURES

Rule 800. Applicability of [ Subchapter ] Part A.

The rules [ of this chapter ] in Part A shall apply to
the guilt and penalty determination phases of all cases in
which the imposition of a sentence of death is authorized
by law.

Comment

The 1990 amendment to this rule [ makes ] made it
clear that Part A of Chapter 8 applies to both the guilt
determination and sentencing phases of cases in which
the death penalty is authorized. The chapter was
amended in 2010 by the addition of Part B provid-
ing special procedures for the determination of
competency to be executed.

Except as provided in [ this chapter ] Part A, trial
and retrial procedures in death penalty cases are gov-
erned by the Rules of Criminal Procedure generally.

For sentencing generally in death penalty cases, see the
Sentencing Code, 42 Pa.C.S. § 9711.

The sentencing procedures in [ this chapter ] Part A
and in the Sentencing Code also apply when the trial
court orders a new sentencing proceeding, or when the
Supreme Court vacates a sentence of death and remands
a case for redetermination of sentence pursuant to 42
Pa.C.S. § 9711(h)(4).

When a jury is empaneled for the first time for
sentencing, or for resentencing, the jury trial rules (Chap-
ter [ 600 ] 6) apply. See, for example, Rule 631 (Examina-
tion and Challenges of Trial Jurors).

[ This chapter ] Part A does not provide procedures
for those cases in which the Supreme Court vacates a
sentence of death and remands the case to the trial court
for the imposition of a life imprisonment sentence. See 42
Pa.C.S. § 9711(h)(4).

For post-verdict procedures in cases in which a sen-
tence of death is authorized by law, see Rule [ 809 ] 811.

Official Note: Previous Rule 351 adopted September
22, 1976, effective November 1, 1976; rescinded April 2,
1978, effective immediately. Present Rule 351 adopted
July 1, 1985, effective August 1, 1985; Comment revised
February 1, 1989, effective July 1, 1989; amended October
29, 1990, effective January 1, 1991; renumbered Rule 800
and amended March 1, 2000, effective April 1, 2001;
amended , 2010, effective , 2010.

Committee Explanatory Reports:

Report explaining the October 29, 1990 amendments
published at 20 Pa.B. 5736 (November 17, 1990).

Final Report explaining the March 1, 2000 reorganiza-
tion and renumbering of the rules published with the
Court’'s Order at 30 Pa.B. 1477, 1478 (March 18, 2000).

Report explaining the proposed new rules estab-
lishing the procedures for determining the defen-
dant’s competency to be executed published at 40
Pa.B. 2397, 2405 (May 8, 2010).

(Editor’'s Note: Part B is new and has been printed in
regular print to enhance readability.)
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PART B. PROCEDURES FOR CHALLENGING
DEFENDANTS COMPETENCY TO BE EXECUTED

850. Scope.

851. Definitions.

852. Appointment of Counsel.

853. Motion Challenging Defendant’'s Competency to be Executed
and Requesting Stay of Execution.

854. Docketing and Assignment.

855. Review of Motion; Stay of Execution.

856. Evidentiary Material.

857. Response to Motion.

858. Disposition without a Hearing.

859. Examination of Defendant.

860. Status Reports; Pre-Hearing Conference.

861. Hearing; Disposition.

862. Monitoring of Defendant’s Incompetency.

Rule 850. Scope.

The rules in Part B provide the exclusive procedure for
challenging the defendant’s competency to be executed.

Comment

These rules are intended to apply only to cases arising
within the context of the United States Supreme Court
decision in Ford v. Wainwright, 477 U.S. 399, 409-410
(1986), that held “the Eighth Amendment of the U.S.
Constitution prohibits a State from carrying out a sen-
tence of death upon a prisoner who is insane.” See also
Panetti v. Quarterman, 551 U.S. 930 (2007).

Official Note: New Rule 850 adopted , 2010,
effective , 2010.

Committee Explanatory Reports:

Report explaining the proposed new rule published at
40 Pa.B. 2397, 2405 (May 8, 2010).

Rule 851. Definitions.

The following words and phrases, when used in Part B
of Chapter 8 of the Rules of Criminal Procedure, shall
have the following meanings:

(1) “Mental Health Expert” includes a psychiatrist, a
licensed psychologist, a physician, or any other expert in
the field of mental health who will be of substantial value
in the determination of the issues raised by the defendant
concerning the defendant’s competency to be executed.

(2) “Judge” includes the judge who imposed sentence or
the judge of the court of common pleas presiding over the
PCRA proceedings if different from the sentencing judge.

Official Note: New Rule 851 adopted , 2010,
effective , 2010.

Committee Explanatory Reports:

Report explaining the proposed new rule published at
40 Pa.B. 2397, 2405 (May 8, 2010).

Rule 852. Appointment of Counsel.

(A) In those death penalty cases in which direct review
has not been completed prior to the effective date of this
rule, upon remand of the record at the conclusion of direct
review, which includes discretionary review in the Su-
preme Court of the United States, or at the expiration of
time for seeking the review, the judge shall appoint
counsel to represent defendant in proceedings under Part
B of Chapter 8.

(B) In those death penalty cases in which direct review,
including discretionary review in the Supreme Court of
the United States, has been completed, or the time for
seeking the review has expired prior to the effective date
of this rule, the judge promptly, but in no case later than
7 days from the date the Governor signs the warrant of

execution, shall appoint counsel to represent defendant in
proceedings under Part B of Chapter 8.

(C) Before an attorney may be appointed under this
rule, the attorney must meet the educational and experi-
ential criteria set forth in Rule 801 (Qualifications For
Defense Counsel in Capital Cases).

(D) When counsel is appointed, the judge shall enter
an order indicating the name, address, and phone number
of the appointed counsel. The order shall be docketed and
served on the defendant, the appointed counsel, the most
recent attorney of record, if any, and the attorney for the
Commonwealth, pursuant to Rule 114 (Orders and Court
Notices: Filing; Service; and Docket Entries).

(E) Withdrawal of Counsel

(1) A motion to withdraw shall be filed with the clerk
of courts and a copy of the motion shall be served on the
attorney for the Commonwealth.

(2) The judge shall not permit counsel to withdraw his
or her appearance until the judge appoints new counsel or
new counsel enters an appearance.

(3) The judge’'s order granting the attorney leave to
withdraw and appointing new counsel, or new counsel’s
entry of appearance, shall be entered on the docket.

(F) When the defendant satisfies the judge that the
defendant is unable to pay the costs of the competency
proceedings, the judge shall order that the defendant be
permitted to proceed in forma pauperis.

Comment

The defendant may not waive counsel under these
rules. See Indiana v. Edwards, 554 U.S. 208 (2008).

To the extent the procedures in this rule are different
from the procedures in Rules 120, 122 and 123, the
procedures in this rule take precedence.

Nothing in this rule is intended to preclude the entry of
appearance by retained counsel.

Counsel must file a motion to withdraw in all cases,
and counsel’'s obligation to represent the defendant,
whether as retained or appointed counsel, remains until
leave to withdraw is granted by the court. See, e.g.,
Commonwealth v. Librizzi, 810 A.2d 692 (Pa. Super.
2002).

The obligations of an attorney appointed pursuant to
this rule are limited, where appropriate, to challenging
the defendant's competency to be executed. The appoint-
ment of the attorney for purposes of determining the
defendant’s competency to be executed does not affect the
appointment of the same attorney for other purposes
under the rules or for the appointment of different
attorneys for different purposes under the rules. See, e.g.,
Rule 904(H) for the procedures for appointment of counsel
in death penalty cases for purposes of pursuing post-
conviction collateral relief. However, the attorney’s obliga-
tions under this rule are separate and distinct from all
other obligations of counsel.

When making the docket entry of the appointment of
counsel under this rule, the clerk of courts must include a
notation that this appointment only is for purposes of
determining defendant’'s competency to be executed.

Official Note: New Rule 852 adopted , 2010,
effective , 2010.

Committee Explanatory Reports:

Report explaining the proposed new rule published at
40 Pa.B. 2397, 2405 (May 8, 2010).
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Rule 853. Motion Challenging Defendant’'s Compe-
tency to be Executed and Requesting Stay of
Execution.

(A) After a warrant of execution has been issued, any
motion challenging the defendant's competency to be
executed and requesting a stay of execution shall be filed
only by appointed counsel. Appointed counsel’s motion
shall be filed with the clerk of courts of the judicial
district in which the sentence was imposed.

(B) A copy of the motion shall be served on the
attorney for the Commonwealth, and on all other attor-
neys of record.

(C) The motion shall be signed by the appointed attor-
ney. The signature of the attorney shall constitute a
certification that the attorney has read the motion, that
to the best of the attorney’'s knowledge, information, and
belief there is good ground to support the motion, and
that it is not interposed for delay.

(D) The motion shall bear the caption, number, and
court term of the case or cases in which relief is
requested, and shall request an order staying execution
and an order declaring defendant incompetent to be
executed. The motion also shall contain substantially the
following information:

(1) the name of the defendant;
(2) the place where the defendant is confined;
(3) the date on which the defendant was sentenced;

(4) the name of the judge(s) who presided at trial or
plea and imposed sentence;

(5) the date on which the record was transmitted to the
Governor, the date the warrant of execution was issued,
and the scheduled date for execution;

(6) a statement that clearly sets forth the alleged facts
in support of the assertion that the defendant is incompe-
tent;

(7) any affidavits, records, and other evidence support-
ing the above statement or a statement why such is not
available;

(8) the names and addresses of any witnesses the
defendant intends to call in support of the motion;

(9) the name and address of one mental health expert
who will examine the defendant for the purpose of
determining the defendant's competency to be executed;

(10) information concerning any previous proceedings
in which the defendant challenged his or her competency;
and

(11) a certificate of service.

(E) If the defendant’s attorney learns of an additional
witness whose identity, if known, should have been
included in the motion, the defendant shall promptly
notify the attorney for the Commonwealth and the judge
of the existence and identity of such additional witness.

(F) If the motion sets forth facts that do not already
appear of record in the case, the motion shall be verified
by the sworn affidavit of some person having knowledge
of the facts or by the unsworn written statement of such
a person that the facts are verified subject to the
penalties for unsworn falsification to authorities under
the Crimes Code § 4904, 18 Pa.C.S. § 4904.

(G) If the motion is a second or subsequent motion, the
motion also shall allege with specificity a change of
circumstances subsequent to the previous determination

of competency that is sufficient to challenge the defen-
dant’s competency to be executed.

Comment

Although paragraph (D)(9) requires the defendant to
name one expert to examine the defendant, nothing in
this rule is intended to preclude the defendant from
requesting the judge to order one or more additional
experts to conduct an examination of the defendant.

See Rule 575(C) for the format requirements for mo-
tions.

Consistent with the intent of these rules that there be
open and full disclosure of information, paragraph (E)
imposes a continuous duty to disclose witness informa-
tion. See, also, Rule 856 (relating to Evidentiary Mate-
rial).

Pursuant to Rule 576, all filings by the parties must
include a certificate of service setting forth the date and
manner of service, and the names, addresses, and phone
numbers of the persons served.

Official Note: New Rule 853 adopted , 2009,
effective , 2009.

Committee Explanatory Reports:

Report explaining the proposed new rule published at
40 Pa.B. 2397, 2405 (May 8, 2010).

Rule 854. Docketing and Assignment.

(A) Upon receipt of the motion challenging the defen-
dant’s competency to be executed, the clerk of courts
promptly shall time stamp the motion with the date of
receipt and make a docket entry at the same term and
number as the underlying conviction and sentence reflect-
ing the date of receipt, and promptly shall place the
motion in the criminal case file.

(B) The clerk shall transmit the motion and the crimi-
nal case file to the judge who imposed sentence, if
available, or to the president judge, or the president
judge’s designee, if the judge who imposed sentence is not
available. When the judge who imposed sentence is
unavailable, the president judge, or the president judge’s
designee, promptly shall assign and transmit the motion
and the record to another judge.

Comment

See Rule 113 (Criminal Case File and Docket Entries)
for the procedures concerning the retention of documents
and making docket entries.

Official Note: New Rule 854 adopted , 2010,
effective , 2010.

Committee Explanatory Reports:

Report explaining the proposed new rule published at
40 Pa.B. 2397, 2405 (May 8, 2010).

Rule 855. Review of Motion; Stay of Execution.

(A) Within five days of receipt of the motion, the judge
shall review the motion.

(B) When the motion complies with the requirements of
Rule 853, the judge shall issue an order staying the
execution and proceed pursuant to these rules.

(C) When the motion does not comply with the require-
ments of Rule 853, the judge shall deny the motion.

(D) When the warrant of execution is stayed by any
judge in a collateral proceeding, the stay also shall stay
these proceedings.
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Comment

See Pa.R.A.P. 1572 for the procedures to petition for
review if the judge denies the motion pursuant to para-
graph (C).

Pursuant to paragraph (D), after the motion challeng-
ing the defendant’s competency to be executed has been
filed, if any judge stays the warrant of execution for
reasons unrelated to the defendant’s motion, the stay will
act as a stay of these proceedings. “Collateral proceed-
ings” as used in paragraph (D) include proceedings under
the Post Conviction Relief Act, 42 Pa.C.S. 8§ 9541—9546,
and Chapter 9 of the Rules of Criminal Procedure, and
Federal Habeas Corpus.

Official Note: New Rule 855 adopted , 2010,
effective , 2010.

Committee Explanatory Reports:

Report explaining the proposed new rule published at
40 Pa.B. 2397, 2405 (May 8, 2010).

Rule 856. Evidentiary Material.

(A) As used in Part B of Chapter 8, “evidentiary
material” is all information relative to the issue of
defendant’'s competency to be executed. The term in-
cludes:

(1) any and all medical, correctional, educational, and
military records;

(2) raw data, tests, and test scores;

(3) notes, behavioral observations, reports, evaluations,
results of scientific tests or experiments; and

(4) any other information of any kind

that form the basis for the defendant’s motion, would
form the basis for the attorney for the Commonwealth’s
response, and would be pertinent to the party’'s or the
judge’s expert for any examination under these rules.

(B) By filing the motion challenging the defendant’s
competency to be executed, defendant is deemed to have
waived all claims of confidentiality and evidentiary privi-
lege to, and is deemed to have consented to the release of,
any and all evidentiary materials relative to the issue of
defendant’s competency to proceed to execution only.

(C) Upon receipt of the motion to determine the defen-
dant’s competency to be executed, the judge shall issue an
order directing the parties, the Department of Correc-
tions, and any public or private organization, entity, or
agency having evidentiary materials relevant to the de-
fendant's motion to provide the judge with copies of the
evidentiary materials in their possession. The order shall
state the time within which the evidentiary materials are
to be provided to the judge.

(D) The judge shall establish procedures for the collec-
tion, indexing, maintenance, and distribution of the
evidentiary materials received under this rule. The
evidentiary materials shall be made available for inspec-
tion and copying to the defendant’s attorney, the attorney
for the Commonwealth, and the experts who will examine
the defendant pursuant to these rules.

(E) All evidentiary materials provided to the judge, the
defendant’s attorney, the attorney for the Commonwealth,
and the experts who will examine the defendant pursuant
to these rules shall be confidential, and not of public
record unless and until admitted by the judge at the
hearing. The evidentiary materials shall not be dissemi-
nated further unless ordered by the judge.

(F) If the parties, Department of Corrections, and
public or private organizations, entities, or agencies pro-
viding evidentiary materials pursuant to this rule, prior
to or during the hearing, discover additional evidentiary
materials relevant to the defendant’s motion that were
not previously available, such party, department, or
agency promptly shall provide the evidentiary materials
to the judge.

Comment

The purpose of this rule is to ensure the prompt
collection in one location of all materials relevant to the
issue of the defendant’s competency to be executed, and to
provide access to these materials to the judge, the
attorneys, and the experts who will be examining the
defendant under these rules at an early stage in the
proceedings.

Pursuant to this rule, there is a continuing obligation
to provide evidentiary materials to the judge when addi-
tional materials become available or are identified.

The evidentiary materials collected under this rule are
not part of the record of the proceedings until the
materials are introduced at the hearing on the defen-
dant’s competency to be executed and made part of the
record.

Official Note: New Rule 856 adopted , 2010,
effective , 2010.

Committee Explanatory Reports:

Report explaining the proposed new rule published at
40 Pa.B. 2397, 2405 (May 8, 2010).

Rule 857. Response to Motion.

(A) Within 120 days of the filing and docketing of the
motion, the attorney for the Commonwealth shall file a
response to the motion.

(B) The response shall include:

(1) the name and address of one mental health expert
who will examine the defendant for the purpose of
determining the defendant’s competency to be executed;
and

(2) the names and addresses of all witnesses the
attorney for the Commonwealth intends to call to dis-
prove or discredit the defendant's claim of incompetency
to be executed.

(C) If the attorney for the Commonwealth learns of an
additional witness whose identity, if known, should have
been included in the motion, the attorney for the Com-
monwealth shall promptly notify the defendant’s attorney
and the judge of the existence and identity of such
additional witness.

(D) The attorney for the Commonwealth shall serve a
copy of the response on all other attorneys of record.

Comment

The term “response” is used in this rule because the
rule requires more information than ordinarily would
appear in an “answer.” In all other respects, “response” is
the same as “answer” for purposes of determining the
contents requirements, see Rule 575(B), for the format
requirements, see Rule 575(C), and for the procedures for
filing and service, see Rule 576.

Although paragraph (B)(1) requires the attorney for the
Commonwealth to name one expert to examine the
defendant, nothing in this rule is intended to preclude the
attorney for the Commonwealth from requesting the
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judge to order one or more additional experts to conduct
an examination of the defendant.

Consistent with the intent of these rules that there be
open and full disclosure of information, paragraph (C)
imposes a continuing duty to disclose witness informa-
tion. See, also, Rule 856 (Evidentiary Material).

Official Note: New Rule 857 adopted , 2010,
effective , 2010.

Committee Explanatory Reports:

Report explaining the proposed new rule published at
40 Pa.B. 2397, 2405 (May 8, 2010).

Rule 858. Disposition without a Hearing.

(A) No more than 20 days after the attorney for the
Commonwealth files a response, the judge shall review
the motion, the attorney for the Commonwealth’'s re-
sponse, and other matters of record relating to the
defendant’s competency to be executed, and shall deter-
mine whether an evidentiary hearing is required.

(B) If the judge is satisfied from the review that the
motion is patently frivolous, or, when the motion is filed
after the defendant previously has been found competent
to be executed, that the successive motion does not meet
the requirements of Rule 853(F):

(1) the judge promptly shall give notice to the parties
of the intention to deny the motion and shall state in the
notice the reasons for the denial.

(2) The defendant may respond to the proposed denial
of the motion within 20 days of the date of the notice.

(3) No later than 30 days from the date of the notice,
or from the date of the defendant’s response, the judge
either shall:

(a) deny the motion and issue an order to that effect; or
(b) order an examination pursuant to Rule 859.

(4) For purposes of this proceeding, the order denying
the motion shall be a final order that may be reviewed.
The order shall

(a) advise the defendant of the right to file a petition
for review from the final order denying the motion, and of
the time within which the petition for review must be
filed; and

(b) vacate any previous order staying execution.

(5) The clerk of courts immediately shall furnish a copy
of the order denying the motion by mail or personal
delivery to the Prothonotary of the Supreme Court, the
attorney for the Commonwealth, the defendant, the de-
fendant’s attorney, and any other attorneys of record.

(6) Upon receipt of the order denying the motion, the
Prothonotary of the Supreme Court promptly shall for-
ward a copy of the order to the Governor.

Comment

The clerk of courts must comply with the notice and
docketing requirements of Rule 114 with regard to any
orders entered pursuant to this rule.

Pursuant to paragraph (B), the judge is permitted to
deny a motion raising the defendant’'s competency to be
executed without a hearing. To determine whether a
denial of the motion without a hearing is appropriate, the
judge should thoroughly review the motion, the response,
and all other relevant information that is included in the
record.

For the procedures for filing a petition for review with
the Supreme Court in competency to be executed cases,
see Rule of Appellate Procedure 1572.

Official Note: New Rule 858 adopted , 2010,
effective , 2010.

Committee Explanatory Reports:

Report explaining the proposed new rule published at
40 Pa.B. 2397, 2405 (May 8, 2010).

Rule 859. Examination of Defendant.

(A) If the judge does not deny the motion under Rule
858, the judge promptly shall order the defendant to
submit to an examination by the mental health expert
specified in the defendant’s motion and the mental health
expert specified in the attorney for the Commonwealth’s
response.

(B) The judge may order the defendant to submit to an
examination by one or more mental health experts desig-
nated by the judge, on the judge’'s own motion or motion
of the defendant or the attorney for the Commonwealth,
for the purpose of determining whether the defendant is
competent to be executed.

(C) When the judge orders the examination of the
defendant, the following procedures shall be followed.

(1) By filing a motion, the defendant is deemed to
consent to submit to and fully cooperate in any compe-
tency examination by any expert, including but not
limited to any experts retained on behalf of the defendant
or by the Commonwealth, and any expert retained or
appointed by the judge.

(2) The judge’s order for an examination pursuant to
this rule shall:

(a) inform the defendant of the purpose of the examina-
tion and of the potential consequences, including but not
limited to, the denial of the motion, of the defendant’s
refusal to cooperate with any of the mental health
expert(s);

(b) specify who may be present at the examination; and

(c) specify the time within which the examination must
be conducted and the time within which the mental
health expert(s) must submit the written report of the
examination.

(3) All mental health experts who have examined the
defendant pursuant to the judge's order shall write
reports in which the experts shall consider and address
the nature of the defendant’'s mental disorder, if any, and
its relationship to the factors relevant to the defendant’s
competency to be executed.

(4) The mental health experts’ reports shall be confi-
dential, and not of public record.

(5) The reports of all the mental health experts who
have examined the defendant pursuant to this rule shall
be disclosed to the parties. The judge shall set a reason-
able time after the last examination of the defendant
before the hearing for the disclosure of the reports of the
parties’ and judge’s mental health experts.

Comment

Although paragraph (A) limits the mandatory examina-
tion of the defendant to an examination by one expert
designated by the defense and one expert designated by
the attorney for the Commonwealth, nothing in this rule
is intended to preclude either party from requesting the
judge to order one or more additional experts to conduct
an examination of the defendant. When considering the
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indigent defendant’s request for experts, the judge should
consider the reasonable fees and costs to be incurred by
the court for such experts.

It is intended that the examining mental health ex-
pert(s) have substantial discretion in how to conduct an
examination. The conduct of the examination, however,
must conform to generally recognized and accepted prac-
tices in that profession. Therefore, the examination of the
defendant may consist of such interviewing, clinical
evaluation, and psychological testing as the examining
mental health expert(s) considers appropriate, within the
limits of non-experimental, generally accepted medical,
psychiatric, or psychological practices.

When the defendant has refused to cooperate in the
examination, before imposing a sanction, the court should
consider whether the defendant’s failure to cooperate: (1)
was intentional; and (2) was the result of the defendant’s
mental illness. The court also should consider whether
ordering the defendant to resubmit to the examination
would result in the defendant’s cooperation.

Factors relevant to the defendant's competency to be
executed include (a) the defendant’'s awareness of the fact
of the defendant's impending execution, and (b) the
defendant’s understanding that the defendant is to be
executed for the crime of murder. See Panetti v. Quarter-
man, 551 U.S. 930 (2007); Ford v. Wainwright, 477 U.S.
399, 409-410 (1986).

Official Note: New Rule 859 adopted , 2010,
effective , 2010.

Committee Explanatory Reports:

Report explaining the proposed new rule published at
40 Pa.B. 2397, 2405 (May 8, 2010).

Rule 860. Status Reports; Pre-Hearing Conference.

(A) The defendant’s attorney and the attorney for the
Commonwealth shall file a status report with the judge
60 days after the judge’s order for the examination of the
defendant, and no later than every 30 days thereafter.
The status report shall advise the judge of the status of
the examinations of the defendant, the status of the
experts’' reports of the examinations, and of any other
matters pertinent to the case.

(B) The judge shall schedule a pre-hearing conference
to review the status of the case. The pre-hearing confer-
ence shall be held no later than 6 months from the date
of the judge’s order for the examination of the defendant.
For good cause shown, the judge may extend the date of
the pre-hearing conference for one 30-day period.

(C) At the pre-hearing conference, the judge, the defen-
dant’s attorney, and the attorney for the Commonwealth
shall consider:

(1) the time for the hearing;

(2) the simplification or stipulation of factual issues,
including admissibility of evidence;

(3) the qualification of exhibits as evidence to avoid
unnecessary delay;

(4) the number of witnesses who are to give testimony
of a cumulative nature;

(5) such other matters as may aid in the determination
of the defendant’s competency to be executed.

(D) The defendant’s attorney and the attorney for the
Commonwealth shall have the right to record an objection
to rulings of the judge during the conference.

(E) The judge shall place on the record the agreements
or objections made by the defendant's attorney and the
attorney for the Commonwealth and rulings made by the
judge as to any of the matters considered in the pre-
hearing conference. Such order shall control the subse-
quent proceedings unless modified at the hearing to
prevent injustice.

Comment

The pre-hearing conference serves the same purpose as
a pre-trial hearing in criminal cases. See Rule 570.

Nothing in this rule is intended to preclude the judge
from conducting the pre-hearing conference before the
end of the 6-month time period established by this rule if
the examinations of the defendant have been concluded in
less time. The judge also may conduct periodic status
conferences before the pre-hearing conference.

Official Note: New Rule 860 adopted , 2010,
effective , 2010.

Committee Explanatory Reports:

Report explaining the proposed new rule published at
40 Pa.B. 2397, 2405 (May 8, 2010).

Rule 861. Hearing; Disposition.

(A) The issue of defendant’s competency to be executed
shall be determined by the judge after an evidentiary
hearing.

(B) The defendant shall appear in person with counsel
at the hearing.

(C) The defendant shall have the burden of going
forward with the evidence.

(D) The attorney for the Commonwealth and the defen-
dant's attorney may introduce evidence and cross-
examine any witness, including the examining mental
health experts. The judge may call and interrogate wit-
nesses as provided by law.

(E) Upon the conclusion of the hearing, if the judge
finds that the defendant is not competent to be executed,

(1) the judge shall enter an order staying the defen-
dant’s execution or continuing the stay of execution until
the defendant is mentally competent to be executed.

(2) The order shall be in writing and on the record and
shall include specific findings of fact concerning each of
the following factors:

(a) the defendant's awareness of the fact of the defen-
dant’s impending execution;

(b) the defendant’s understanding that the defendant is
to be executed for the crime of murder;

(c) the nature of the defendant’s mental disorder, if
any, and its relationship to the factors relevant to the
defendant’s competency.

(3) The judge shall order that the defendant receive
appropriate mental health treatment, and may issue any
supplementary orders appropriate to the proper disposi-
tion of the case.

(4) The clerk of courts immediately shall furnish a
copy of the order by mail or personal delivery to the
Prothonotary of the Supreme Court, the attorney for the
Commonwealth, the defendant, the defendant's attorney,
and all other attorneys of record.

(F) Upon the conclusion of the hearing, if the judge
finds the defendant is competent to be executed, the judge
shall enter an order denying the motion. Any previous
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order staying execution entered under the rules in Chap-
ter 8 Part B shall be vacated.

(1) The clerk of courts immediately shall furnish a
copy of the order by mail or personal delivery to the
Prothonotary of the Supreme Court, the attorney for the
Commonwealth, the defendant, the defendant’s attorney,
and all other attorneys of record.

(2) The order shall advise the defendant of the right to
file a petition for review from the final order disposing of
the motion, and of the time within which the petition for
review must be filed.

(G) Upon receipt of the order granting or denying the
motion, the Prothonotary of the Supreme Court promptly
shall forward a copy of the order to the Governor.

(H) TIME FOR COURT ACTION

(1) No more than 30 days after the conclusion of the
hearing, the judge shall dispose of the motion. When the
30-day time period must be delayed, the judge, for good
cause shown, may enter an order extending the period for
not longer than 15 days.

(2) If the judge does not act within the 30 days
mandated by paragraph (G)(1), or within the 15-day
extension, the clerk of courts shall send a notice to the
judge that the time period for disposing of the motion has
expired. The clerk shall enter the date and time of the
notice on the docket, and shall send a copy of the notice
to the attorney for the Commonwealth, the defendant, the
defendant’s attorney, and all other attorneys of record.

(3) If the judge does not dispose of the defendant’s
motion within 30 days of the clerk of courts’ notice, the
clerk immediately shall send a notice of the judge's
non-compliance to the Supreme Court. The clerk shall
enter the date and time of the notice on the docket, and
shall send a copy of the notice to the attorney for the
Commonwealth, the defendant, and defense counsel.

Comment

Pursuant to paragraph (B), the defendant must be
present in person at the hearing. Advanced communica-
tion technology may not be utilized. See Rule 119. How-
ever, this paragraph is not intended to prevent the judge
from excluding a disruptive defendant from the hearing.
See Illinois v. Allen, 397 U.S. 337 (1970), in which the
United States Supreme Court held “that a defendant can
lose his right to be present at trial if, after he has been
warned by the judge that he will be removed if he
continues his disruptive behavior, he nevertheless insists
on conducting himself in a manner so disorderly, disrup-
tive, and disrespectful of the court that his trial cannot be
carried on with him in the courtroom.” See also Common-
wealth v. Basemore, 525 Pa. 512, 582 A.2d 861 (1990).

Any evidence to be considered by the judge in making
the determination about the defendant’s competency to be
executed, including the reports of the examining mental
health experts and the evidentiary materials gathered
pursuant to Rule 856, must be introduced by the parties
at the hearing, and made a part of the record.

Concerning the judge’s authority to call and interrogate
witnesses, see Pa.R.E. 614 (Calling and Interrogating of
Witnesses by Court) and Pa.R.E. 706 (Court Appointed
Experts).

The law concerning burden in proving a defendant’s
competency has evolved from discussions concerning bur-
den when the issue is the defendant's competency to be
tried, see Cooper v. Oklahoma, 517 U.S. 348 (1996),
Commonwealth v. DuPont, 545 Pa. 564, 681 A.2d 1328

(1996), to burden when the issue is the defendant’s
competency to assist with collateral proceedings, see
Commonwealth v. Zook, 585 Pa. 11, 887 A.2d 1218 (2007),
and to burden when the issue is the defendant's compe-
tency to be executed, see Commonwealth v. Jermyn, 539
Pa. 371, 652 A.2d 821 (1995). The Court has uniformly
held that the burden is on the defendant to prove his or
her incompetency by a preponderance of the evidence.

The requirement in paragraph (E)(1) that the clerk of
courts immediately notify the Prothonotary of the Su-
preme Court, the attorney for the Commonwealth, the
defendant, and all defense counsel of record that the
motion has been denied is intended to protect the defen-
dant’s right to review.

The clerk of courts must comply with the notice and
docketing requirements of Rule 114 with regard to any
orders entered pursuant to this rule.

Official Note: New Rule 861 adopted , 2010,
effective , 2010.

Committee Explanatory Reports:

Report explaining the proposed new rule published at
40 Pa.B. 2397, 2405 (May 8, 2010).

Rule 862. Monitoring of Defendant’s Incompetency.

(A) Following a determination that the defendant is
incompetent to be executed, the Department of Correc-
tions’ treating psychiatrist and any other treating mental
health expert shall monitor the defendant’'s competency to
be executed.

(B) Every 6 months following the determination, with-
out further orders from the judge, the treating mental
health experts shall provide a written report on the
defendant’s current mental status and progress toward
competency restoration to the judge, the attorney for the
Commonwealth, and the defendant’s attorney. A copy of
the report also shall be provided to the Supreme Court if
a petition for review filed pursuant to Pa.R.A.P. 1572 is
pending.

(C) Unless a petition for review filed pursuant to
Pa.R.A.P. 1572 is pending, following receipt of the treat-
ing mental health experts’ reports, upon motion of the
attorney for the Commonwealth or the defendant’'s attor-
ney, or on his or her own motion, the judge shall conduct
a hearing to determine the defendant's current mental
status and progress toward competency restoration.

(D) At any time following a determination that the
defendant is incompetent to be executed, the attorney for
the Commonwealth may request a hearing to determine
the defendant’'s competency to be executed by filing a
motion with the judge alleging a material change in
circumstances. A copy of the motion shall be served on the
defendant and defendant’s attorney.

(E) At the hearing conducted pursuant to paragraph
(C) or (D),

(1) the attorney for the Commonwealth shall have the
burden of going forward with the evidence.

(2) The attorney for the Commonwealth, and the defen-
dant’s attorney may introduce evidence and cross-
examine any witness, including the examining mental
health experts.

(3) The judge may call and interrogate witnesses as
provided by law.

(F) Upon the conclusion of the hearing, if the judge
determines the defendant remains incompetent to be
executed,
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(1) the judge shall enter an order continuing the stay
of execution until the defendant is mentally competent to
be executed.

(2) The order shall be in writing and on the record and
shall include specific findings of fact concerning each of
the following factors:

(a) the defendant's awareness of the fact of the defen-
dant’s impending execution;

(b) the defendant’s understanding that the defendant is
to be executed for the crime of murder;

(c) the nature of the defendant's mental disorder, if
any, and its relationship to the factors relevant to the
defendant’s competency.

(3) The judge shall order that the defendant shall
continue to receive appropriate mental health treatment,
and may issue any supplementary orders appropriate to
the proper disposition of the case.

(4) The clerk of courts immediately shall furnish a copy
of the order by mail or personal delivery to the Prothono-
tary of the Supreme Court, the attorney for the Common-
wealth, the defendant, the defendant’s attorney, and all
other attorneys of record.

(G) If the judge determines the defendant is competent
to be executed, the judge shall issue an order to that
effect. Any previous order staying execution shall be
vacated.

(1) The clerk of courts immediately shall furnish a copy
of the order by mail or personal delivery to the Prothono-
tary of the Supreme Court, the attorney for the Common-
wealth, the defendant, the defendant’s attorney, and all
other attorneys of record.

(2) The order shall advise the defendant of the right to
file a petition for review of the order, and of the time
within which the petition for review must be filed.

(H) Upon receipt of the order granting or denying the
motion, the Prothonotary of the Supreme Court promptly
shall forward a copy of the order to the Governor.

(1) TIME FOR COURT ACTION

(1) No more than 30 days after the conclusion of the
hearing, the judge shall dispose of the motion. When the
30-day time period must be delayed, the judge, for good
cause shown, may enter an order extending the period for
not longer than 15 days.

(2) If the judge does not act within the 30 days
mandated by paragraph (G)(1), or within the 15-day
extension, the clerk of courts shall send a notice to the
judge that the time period for disposing of the motion has
expired. The clerk shall enter the date and time of the
notice on the docket, and shall send a copy of the notice
to the attorney for the Commonwealth, the defendant, the
defendant’s attorney, and all other attorneys of record.

(3) If the judge does not dispose of the defendant's
motion within 30 days of the clerk of courts’ notice, the
clerk immediately shall send a notice of the judge's
non-compliance to the Supreme Court. The clerk shall
enter the date and time of the notice on the docket, and
shall send a copy of the notice to the attorney for the
Commonwealth, the defendant, and defense counsel.

Comment

Nothing in this rule is intended to prevent the judge,
on his or her own motion or upon motion of either party,
from ordering examinations of the defendant by addi-
tional mental health experts for purposes of determining

the defendant’s current mental status and progress to-
ward competency restoration.

Any evidence to be considered by the judge in making
the determination about the defendant’s competency to be
executed, including the reports of the examining mental
health experts and the evidentiary materials gathered
pursuant to Rule 856, must be introduced by the parties
at the hearing, and made a part of the record.

Concerning the judge’s authority to call and interrogate
witnesses, see Pa.Rs.E. 614 (Calling and Interrogating of
Witnesses by Court) and 706 (Court Appointed Experts).

The requirement in paragraph (G)(1) that the clerk of
courts immediately notify the Prothonotary of the Su-
preme Court, the attorney for the Commonwealth, the
defendant, and all defense counsel of record that the
motion has been denied is intended to protect the defen-
dant’s right to review.

The clerk of courts must comply with the notice and
docketing requirements of Rule 114 with regard to any
orders entered pursuant to this rule.

If a Pa.R.A.P. 1572 Petition for Review is filed, the
hearing provisions of this rule would not be conducted
during the time the petition is pending with the Supreme
Court.

Official Note: New Rule 862 adopted , 2010,
effective , 2010.

Committee Explanatory Reports:

Report explaining the proposed new rule published at
40 Pa.B. 2397, 2405 (May 8, 2010).

REPORT

Proposed New Pa.Rs.Crim.P. 850, 851, 852, 853, 854, 855,
856, 857, 858, 859, 860, 861, and 862; and Amendments
to Pa.Rs.Crim.P. 113, 119, and 800

DETERMINATION OF COMPETENCY TO BE
EXECUTED

I. Introduction

The Committee, in conjunction with the Appellate
Court Procedural Rules Committee,* is planning to pro-
pose to the Supreme Court new Rules of Criminal
Procedure 850, 851, 852, 853, 854, 855, 856, 857, 858,
859, 860, 861, and 862 that would establish the proce-
dures for determining a defendant's competency to be
executed. The Committee also is proposing correlative
amendments to Rules of Criminal Procedure 113, 119,
and 800. These changes are being recommended at the
request of the Supreme Court. In correspondence from
Chief Justice Castille, and in footnote 7 in Common-
wealth v. Banks, 596 Pa. 297, 943 A.2d 230 (2007), the
Appellate Court Procedural Rules Committee and the
Criminal Procedural Rules Committee were instructed to
work together “to consider a framework for: (1) the timely
filing and disposition of motions for stay of execution
premised upon a claim that the defendant is incompetent
to be executed; and (2) the timely litigation of the issue of
whether such a defendant is indeed incompetent to be
executed.” The Chief Justice noted that the current Post
Conviction Relief Act, 42 Pa.C.S. 8§ 9541—9546 and the
Criminal Rules do not provide an adequate process for
instituting and disposing of cases in which the defen-

1 The Appellate Court Procedural Rules Committee proposal is for new Pa.R.A.P.
1572 and correlative amendments to Pa.Rs.A.P. 1512(b) and 1516 to provide for review
by the Supreme Court of a trial court's determination as to whether a person under a
warrant of execution is competent to be executed.
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dant’s competency to be executed has to be determined,
and suggested the Committees look at other jurisdictions’
case law, rules, and statutes.

To accomplish this directive, a Joint Subcommittee of
the Appellate Court Procedural Rules Committee and
Criminal Rules Committee was formed to assist the two
Committees in addressing the issue of competency to be
executed. The Joint Subcommittee’'s recommendations
have been fully reviewed and approved for publication by
both Committees.

Il. Background

The United States Supreme Court in Ford v. Wain-
wright, 477 U.S. 399, 409-410 (1986) held, inter alia, that
“the Eighth Amendment of the U.S. Constitution prohib-
its a State from carrying out a sentence of death upon a
prisoner who is insane.” The Ford Court, however, did not
provide a clear set of procedures to be followed in cases
challenging a defendant's competency to be executed,
leaving the task of developing the means to enforce the
constitutional prohibition to the states.? Those jurisdic-
tions that have addressed Ford in case law, statutes, and
rules have developed procedures that run the gamut from
merely acknowledging that a defendant may not be
executed if he or she is incompetent and providing for a
stay of execution if the defendant is determined to be
incompetent, to very detailed procedures encompassing
the filing of a motion, the examination of the defendant,
the evidentiary hearing, the judge’'s conclusions and the
order, subsequent re-examination and re-hearing to deter-
mine the defendant’s current status, and appeals.® In
developing the new procedures for Pennsylvania, the
Joint Subcommittee drew upon the procedures already in
place in other jurisdictions. In addition, when relevant,
procedures from Pennsylvania’s current Criminal Rules
have been incorporated into the new rules.

I1l. Placement of New Procedures

The first issue addressed by the Joint Subcommittee
concerned the placement of the proposed new procedures.
Recognizing that the issue of a defendant's competency to
be executed is not ripe for consideration until after the
Governor has issued a death warrant,* the Joint Subcom-
mittee concluded that these claims do not “fit” within the
procedural framework of the Criminal Rules governing
post-conviction collateral proceedings, Rules 900-910, or
the Post Conviction Relief Act (PCRA).® Because the new
procedures would be invoked within the scope of a death
penalty case, the Joint Subcommittee agreed Chapter 8
(Special Rules for Cases in Which Death Sentence is

2 The minimum procedures suggested by Justice Powell in his concurring opinion in
Ford, supra, and reiterated in Panetti v. Quarterman, 551 U.S. 930 (2007), include the
requirements that the defendant make a substantial threshold showing of insanity,
that the court appoint mental health experts, and that the defendant have a fair
hearing, an opportunity to be heard, and an opportunity to submit evidence and
argument from the prisoner’s counsel, including expert psychiatric evidence that may
differ from the State’s own psychiatric examination.

3 See, for example, Van Tran v. Tennessee, 6 S.W.3d 257 (1999); Washington v. Harris,
111, 114 Wash.2d 419, 789 P.2d 60 (1990); Code of Alabama § 15-16-23; Arizona
Statutes §§ 13-4021—13-4026; Arkansas Code § 16-90-506; Connecticut General Stat-
utes § 54-101; Florida Rules of Criminal Procedure, Rule 3.811 and Rule 3.812; Code
of Georgia 8§ 17-10-60—17-10-71; Kansas Code of Criminal Procedure § 22-4006;
Louisiana Revised Statutes, Title 15 § 567.1; Mississippi Code § 99-19-57; Nevada
Revised Statutes Title 14 § 176.425, § 176.435, § 176.445, and § 176.455; New Mexico
Statutes §§ 31-14-1—31-14-7; Consolidated Laws of New York, Chapter 23 § 656; and
Utah Code 8§ 77-19-201—77-19-206.

4 A death warrant is issued after the conclusion of all appeals or the expiration of
the time for taking the appeals or upon the completion of post conviction collateral
review. Under 61 P.S. § 3002(a), the Governor is required to issue a death warrant
within 90 days of the Governor’s receipt of the record from the Pennsylvania Supreme
Court’s Prothonotary “where a sentence of death has been upheld by the Supreme
Court.” See 42 Pa.C.S. § 9711(i). When a stay of execution has been lifted in a
collateral proceeding, the Governor has 30 days from receiving notice that the stay has
been lifted to reissue the warrant.

5 The Joint Subcommittee noted that in Van Tran v. State, 6 S.W.3d 257 (1999), the
Court held that Tennessee’s PCRA is not an appropriate means for raising the issue of
competency to execute.

Authorized) would be the most appropriate chapter in
which to incorporate the new procedures governing chal-
lenges to the defendant’'s competency to be executed.
Furthermore, because the current rules in Chapter 8
apply only to the guilt and penalty determination phases
of cases in which the imposition of a sentence of death is
authorized, the new procedures should be set forth in a
separate part of Chapter 8. Finally, given the seriousness
of the process and the need for clarity, the Joint Subcom-
mittee reasoned that each step in the process should be
set forth in a separate rule rather than setting out all the
procedures in one rule as is done in several other
jurisdictions.

In view of these considerations, the new rules for
determining a defendant’s competency to be executed
would be set forth in new Part B of Chapter 8. To
accomplish this proposal, the current rules in Chapter 8
would become new Part A, titled “Guilt and Penalty
Determination Procedures,” and new Part B would be
titled “Procedures For Challenging Defendant's Compe-
tency To Be Executed.”

IV. Discussion

A. Procedural Framework of Proposed New
Criminal Rules

This section provides a brief overview of the procedural
scheme of the proposed new rules. The specific procedures
are explained more fully in the description of the indi-
vidual rules.

After extensive discussions and review of the case law,
rules, and statutes in other jurisdictions, as well as of
Pennsylvania case law, the Joint Subcommittee agreed to
follow in the proposed new rules, to the extent possible,
the procedural framework of the current PCRA rules. The
procedures for challenging a defendant’s competency to be
executed would be initiated by a motion (proposed new
Rule 853). The defendant would be entitled to appoint-
ment of counsel (proposed new Rule 852). The motion
would be docketed with the clerk of courts and assigned
to a judge (proposed new Rule 854). The Commonwealth
would be required to file a response to the motion
(proposed new Rule 857). The judge is authorized to
dispose of the motion without a hearing if, after review,
the judge determines the motion is patently frivolous
(proposed new Rule 858). If the motion is not disposed of
without a hearing, there will be a hearing (proposed new
Rule 861).

In addition, in view of the special nature of a challenge
to the defendant’s competency to be executed, the Joint
Subcommittee, drawing upon other jurisdictions’ rules
and statutes and case law, included procedures specific to
this proceeding. After the motion is filed, docketed, and
assigned, the judge must review the motion and must
determine whether to stay execution (proposed new Rule
855). If a stay of execution has been issued in a collateral
proceedings, such as in a PCRA proceeding or in a federal
habeas proceeding, then the proceedings challenging the
defendant’s competency to be executed are premature and
the stay in the collateral proceedings acts as a stay in the
competency to be executed proceedings (proposed new
Rule 855(D)). The judge, upon receipt of the motion, is
required to issue an order directing copies of all relevant
evidentiary materials be provided to the judge (proposed
new Rule 856). If the motion is not disposed of without a
hearing, the judge must order the examination of the
defendant by mental health experts (proposed new Rule
859). During the time after the order for the examination
of the defendant is issued, the parties must file status
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reports and the judge must schedule a pre-hearing confer-
ence to review the status of the case (proposed new Rule
860). If the defendant is found incompetent to be ex-
ecuted, the defendant’'s incompetency will be monitored
(proposed new Rule 862).

B. Explanation of the Proposed New Rules
RULE 850. Scope.

Proposed new Rule 850 establishes that the rules in
Part B provide the exclusive procedure for determining
the defendant’s competency to be executed.

The Comment to new Rule 850 includes citations to
Ford v. Wainwright, 477 U.S. 399, 409-410 (1986) and
Panetti v. Quarterman, 551 U.S. 930 (2007), the two
federal cases directly addressing the issue that a defen-
dant may not be executed if the defendant is found to be
incompetent, clarifying that these new rules apply only in
the context of Ford and Panetti, and are not addressing
the issues raised in Atkins v. Virginia, 536 U.S. 304
(2002) (“executions of mentally retarded criminals are
‘cruel and unusual punishments’ prohibited by the Eighth
Amendment”).

RULE 851. Definitions.

Proposed new Rule 851 sets forth the definition of
“mental health experts” and “judge” as used in the rules
in Part B.

The Joint Subcommittee spent a great deal of time
reaching an agreement about the definition of “mental
health experts,” debating at length how to ensure flexibil-
ity in the individuals who will examine the defendant and
who will testify without compromising reliability in deter-
mining a defendant’s competency to be executed. Ulti-
mately, the Joint Subcommittee agreed to incorporate the
same definition of “mental health expert” that is used in
Rule 569 (relating to examination of defendant by mental
health expert).

The definition of “judge” clarifies that the judge re-
quired to preside over the proceedings under these rules
is the judge who imposed sentence or the judge presiding
over the PCRA proceedings if different from the sentenc-
ing judge.

RULE 852. Appointment of Counsel.

Proposed new Rule 852 mandates the appointment of
counsel, and is modeled on Criminal Rule 120 (Attor-
neys—Appearances and Withdrawals) and paragraph (H)
(Appointment of Counsel in Death Penalty Cases) of
Criminal Rule 904 (Entry of Appearance and Appoint-
ment of Counsel; In Forma Pauperis).

Before reaching the decision that counsel must be
appointed in every case in which a defendant has received
a sentence of death, the Joint Subcommittee spent a great
deal of time researching and discussing who may initiate
a challenge to the defendant's competency. This question
is a major issue that arises both in Pennsylvania and in
other jurisdictions in many of the cases in which there is
a challenge to the defendant's competency to be executed.

This issue is addressed in many different ways in other
jurisdictions. Several states, including California, Con-
necticut, Missouri, Nebraska, and Nevada, provide that
the warden or sheriff having custody of the defendant
may raise the defendant’s competency to be executed.®
Other states, including Louisiana and Mississippi, in
addition to defendant's counsel, permit a next friend to

6See California Penal Code § 3700.5, Connecticut General Statutes § 54-101,
Missouri Statutes, Title XXXVIlI § 552.060, Nebraska Revised Statutes of 1943
§ 29-2537, and Nevada Revised Statutes, Title 14 § 176.425.

file a petition challenging the defendant’s competency to
be executed.” Arizona and New Mexico include the pros-
ecutor among the individuals who may file the petition.
Arizona authorizes the director of the state department of
corrections, the prisoner’s attorney, or an attorney for the
state to file a petition raising the defendant’'s competency
to be executed. New Mexico requires the district attorney
in the county in which the defendant is incarcerated to
file a petition raising the issue of the defendant’s compe-
tency to be executed after the warden notifies him or her
that 8there is reason to believe the defendant is incompe-
tent.

In Pennsylvania, this issue arises frequently in case
law. For example, in In re Gary M. Heidnik, Petition of
Maxine Davidson White, Next Friend, 554 Pa. 177, 182,
184-185, 720 A.2d 1016, 1019, 1020 (1998), the Court
observed that

in many cases, however, because counsel, whether
court-appointed or privately retained, is not engaged
to provide open-ended service, a condemned prisoner
will not be represented at the time an execution
warrant is signed after completion of direct and
collateral review. Moreover, as previously indicated,
the Mental Health Procedures Act is inapplicable to
such proceedings. Finally, there would appear to be
no way in which the prisoner himself can initiate
review of the issue. If he cannot comprehend the
reasons for the penalty or its implications, he cannot
conceive of the need to take any measures to post-
pone it. Conversely, if he can conceive of such a need,
by definition he must comprehend the implications of
the penalty, and the very filing of the application
would refute its substance, i.e., the allegation of
incompetency. In such cases, then, where all other
litigation has been completed, it would seem that the
issue of the condemned prisoner’'s competency to be
executed can only be raised by a person acting on the
prisoner’s behalf. . .. The latter situation [challenging
competency to be executed], however, presents a
conundrum. Since the ultimate proposition sought to
be established is that the condemned prisoner is
incompetent to be executed, it makes no sense to
inquire preliminarily whether the prisoner is compe-
tent to forego raising that issue himself. As noted
above at p. 1019, one who is able to raise the inquiry
by definition cannot be incompetent, and one who is
incompetent cannot raise the inquiry. And if one
cannot raise the inquiry due to incompetence, one
cannot knowingly forego raising it. As to this limited
issue, then, next friend standing cannot be condi-
tioned on a showing by the putative next friend that
the real party in interest is unable to litigate his own
cause due to mental incapacity. Accordingly, we must
examine the applicability of the other conditions for
next friend standing—whether the next friend is
“truly dedicated to the best interests of the person on
whose behalf he seeks to litigate,” and whether there
is a “significant relationship with the real party in
interest.”

See, also, Commonwealth v. Bronshtein, 556 Pa. 545,
729 A.2d 1102 (1999).

The Joint Subcommittee extensively evaluated the pro-
cedures in the different jurisdictions and reviewed Penn-
sylvania case law in trying to craft a fair and expeditious
procedure addressing who would be authorized to initiate
a challenge to the defendant’s competency. Ultimately, the

7 See Louisiana Revised Statutes § 567.1 and Mississippi Code § 99-19-57
8 See Arizona Revised Statutes § 13-4022 and New Mexico Statutes § 31-14-4.
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members agreed that the most reasonable process would
be to limit the filing of the motion challenging a defen-
dant’s competency in the first instance to an attorney
appointed by the judge for this purpose.

Pursuant to proposed new Rule 852, the appointment of
counsel is the first step in the process. The Joint Subcom-
mittee reasoned that, by having an attorney involved in
the case from the point a defendant is sentenced to death,
and the appeal process is completed or the time for
appeal has expired, other individuals, who may have an
interest in having a court determine the defendant’s
competency to be executed, including, for example, the
individuals who are authorized to initiate these proceed-
ings in other jurisdictions, would be able to communicate
their thoughts and concerns to the appointed attorney at
the beginning of the process.

The Joint Subcommittee also spent a great deal of time
discussing the issue of whether the defendant should be
permitted to proceed pro se in these cases. Some members
posited that for the limited circumstance of a competency
to be executed proceeding, the defendant never should be
allowed to proceed pro se. Other members thought the
decision should be left to the trial judge, noting that there
may be cases in which the defendant is competent enough
to knowingly and intelligently waive counsel and should
be allowed to proceed without counsel, especially to
challenge a motion that has been filed by someone else on
the defendant’'s behalf. Taking note of Indiana v.
Edwards, 128 S.Ct. 2379, 2388 (U.S. 2008), and the
unique nature of these proceedings, the Joint Subcommit-
tee agreed that the new rule should not permit the
defendant to waive counsel in these cases.® A citation to
Indiana v. Edwards, supra, would be included in the
Comment.

The attorney’s appointment pursuant to proposed new
Rule 852 is limited to representing the defendant in
proceedings under Part B of Chapter 8. However, as
explained in the Comment, nothing in the rule is in-
tended to prohibit the appointed attorney from represent-
ing the defendant in other proceedings or for the appoint-
ment of other attorneys to represent the defendant in
other proceedings. The Comment emphasizes that the
appointed attorney’s obligations under this rule are sepa-
rate and distinct from all other obligations of counsel.

The Joint Subcommittee also recognized that there may
be cases in which the defendant wants to retain counsel.
The members felt strongly that in the first instance, the
judge must appoint counsel so the process can begin as
soon as possible. However, as explained in the Comment,
subsequent to the appointment of counsel, retained coun-
sel may enter an appearance.

Paragraphs (A) and (B) set forth the time within which
the judge must appoint counsel. Paragraph (A) addresses
the time for appointment in cases in which direct review
has not been completed prior to the effective date of the
new rule. Similar to the requirements in Rule 904(H), the
judge is required to appoint counsel upon the remand of
the record at the conclusion of direct review or the
expiration of the time for seeking the review. Paragraph
(B) addresses the time for appointment in cases in which
the direct review has been completed or the time to take
the appeal has expired prior to the effective date of the

91In Indiana v. Edwards, the U.S. Supreme Court held that “the Constitution
permits judges to take realistic account of the particular defendant’'s mental capacities
by asking whether a defendant who seeks to conduct his own defense at trial is
mentally competent to do so. That is to say, the constitution permits states to insist
upon representation by counsel for those competent enough to stand trial under Dusky
but who still suffer from severe mental illness to the point where they are not
competent to conduct trial proceedings by themselves.”

new rule. In these cases, the judge is required to appoint
counsel promptly, but in no case later than 7 days from
the date the Governor signs the warrant of execution. The
prompt appointment of counsel in these cases is beneficial
for the defendant and the criminal justice system. The
prompt appointment of counsel to file the motion chal-
lenging the defendant’s competency to be executed en-
sures that the motion is properly and timely prepared
and timely filed, ensures the defendant’s interests are
protected, and promotes judicial economy.

Paragraph (C) requires that the attorney appointed by
the judge satisfy the educational and experiential require-
ments of Criminal Rule 801 (Qualifications for Defense
Counsel in Capital Cases). There was discussion by the
Joint Subcommittee and the full Committee about what
experience the appointed attorney should have. Some
members questioned whether requiring the appointed
attorney to meet all the requirements of Rule 801 was the
proper way to ensure that the most qualified attorneys
for the proceeding would be appointed for these special
types of cases. Rule 801 qualified attorneys may not have
enough substantive knowledge concerning competency
and mental health issues. Some members noted that, at
the stage of the proceedings when a challenge to compe-
tency to be executed is raised, the experiential and
educational requirements that qualify counsel under Rule
801 are no longer necessary to provide quality representa-
tion on this narrow issue. Rather, in these members’
opinion, it is more protective of the defendant’s rights if
the appointed attorney has experience raising challenges
to a defendant’s competency or with other issues in the
mental health field, whether criminal or civil. The Joint
Subcommittee and the full Committee questioned
whether the requirements for an attorney appointed
under this rule should be modified to include experience
in these areas of law.

The members concluded that this is an issue about
which they need more information from individuals with
experience in the field before making a final determina-
tion. Accordingly, the Committee invites the members of
the bench and bar and other interested individuals to
provide in writing to the Committee your ideas about the
educational and experiential qualifications attorneys
should satisfy to be appointed pursuant to proposed new
Rule 852.

Paragraph (D) sets forth the contents of the appoint-
ment order and the docketing and service requirements.

Paragraph (E) addresses the withdrawal of counsel.
These provisions are taken from Criminal Rule 120(B).
However, under the proposed new procedures, the judge
may not permit counsel to withdraw until the judge
appoints new counsel or new counsel enters an appear-
ance. In these cases, it is critical that an attorney is
monitoring the defendant’'s competency without any gaps
in representation through the time for execution.

Paragraph (F) incorporates the provision from Rule
904(G) concerning proceeding in forma pauperis.

The final issue relates to Commonwealth v. Lucarelli,
601 Pa. 185, 971 A.2d 1173 (2009). In Lucarelli, the Court
held that a defendant may abrogate his or her right to
counsel by dilatory conduct, stating:

where a defendant’s course of conduct demonstrates
his or her intention not to seek representation by
private counsel, despite having the opportunity and
financial wherewithal to do so, a determination that
the defendant be required to proceed pro se is
mandated because that defendant has forfeited the
right to counsel.

PENNSYLVANIA BULLETIN, VOL. 40, NO. 19, MAY 8, 2010



THE COURTS 2409

Id. at 1179. Several members opined that this case should
apply to the appointment of counsel in the context of
determining competency to be executed and should be
cited in the rules. The other members disagreed with this
assessment, maintaining that, in the context of compe-
tency to execute, the defendant never should be permitted
to waive counsel, even when being uncooperative, since
the behavior could be a feature of the defendant's mental
illness. Ultimately, the members agreed merely to refer-
ence Lucarelli in the Committee’s explanatory Report.

RULE 853. Motion to Determine Defendant’s Com-
petency to be Executed.

Proposed new Rule 853 sets forth the procedures for
the appointed attorney to file a motion challenging the
defendant’'s competency to be executed, and enumerates
the required contents of the motion. These motion proce-
dures incorporate procedures from the general motions
rules, Rules 575 and 576.

Paragraph (A) establishes the time for filing the mo-
tion. Consistent with the case law, the motion may not be
filed until after a warrant of execution has been issued.
Furthermore, the paragraph reiterates that the motion
may only be filed by the appointed counsel. The motion
must be filed with the clerk of courts in the judicial
district in which the defendant was sentenced.

Paragraph (B), consistent with paragraph (B) (Service)
of Rule 576 (Filing and Service of Motions), requires
service of the motion on the attorney for the Common-
wealth. In addition, the rule requires that a copy of the
motion be served on “all other attorneys of record.” The
members noted that there may be other attorneys repre-
senting the defendant in, for example, a PCRA proceeding
or in other matters, and reasoned that these attorneys
need to be aware of this additional, collateral proceeding.

Paragraph (C) incorporates the provisions of paragraph
(A)(2)(a) of Rule 575 (relating to motions and answers)
requiring the attorney to sign the motion, and making it
clear that the signature is a certification that the attor-
ney has read the motion, that there are grounds to
support the motion, and that the motion is not interposed
for delay.

Paragraph (D) incorporates the contents of the motion
provisions from Rule 575 modified to address the special
nature of the challenge of a defendant’s competency to be
executed. The motion is required to request both an order
staying execution and an order declaring that the defen-
dant is incompetent to be executed. In addition, the
defendant must include the name and address of one
expert who will examine the defendant for the purpose of
determining the defendant's competency to be executed,
and information concerning any previous proceedings in
which the defendant challenged his or her competency.
The Comment explains that although the defendant is
limited to naming one mental health expert to examine
the defendant, nothing in the rules is intended to pre-
clude the defendant from requesting that the judge order
one or more additional experts to examine the defendant.

Paragraph (E) incorporates the requirement of a con-
tinuing duty to disclose from Rule 573 (relating to
pretrial discovery and inspection). If the defendant’s
attorney learns of additional witnesses whose identity, if
known, should have been in the motion, the defendant’s
attorney promptly must notify the attorney for the Com-
monwealth and the judge. This idea is explained further
in the Comment.

Paragraph (F) incorporates the provisions from Rule
575(A)(2)(g) requiring a verification by sworn affidavit or
unsworn written statement of any facts that do not
appear of record.

Finally, paragraph (G) addresses the additional con-
tents of the motion that are required when the motion is
a second or subsequent motion challenging the defen-
dant’s competency to be executed. The motion must allege
a change in circumstances subsequent to the previous
determination of competency.

The Comment includes cross-references to Rule 575 for
the format of motions requirements and to Rule 576
concerning certificates of service.

RULE 854. Docketing and Assignment.

This rule incorporates provisions from Rule 903 con-
cerning the docketing and assignment of the matter. The
members agreed following the procedures in Rule 903
makes sense because practitioners and court personnel
are familiar with these procedures and understand the
need for docketing and assigning these cases promptly.

Paragraph (B) requires the clerk of courts to transmit
the motion and the criminal case file to the judge who
imposed sentence, if available, or to the president judge,
or the president judge's designee. We added the “presi-
dent judge’'s designee” to accommodate systems in which,
for example, the criminal court administrative judge
would handle these types of assignment.

RULE 855. Review of Motion; Stay of Execution.

The Joint Subcommittee spent a great deal of time
discussing what happens after the motion is filed. The
members decided that, at this stage of the proceedings,
before any further proceedings may occur, the judge must
review the motion to determine if the motion fully
complies with the requirements of Rule 853, that is,
whether the motion is facially adequate.*®

As set forth in paragraph (A), the judge is required to
make this review within five days of receipt of the
motion. If the judge finds that the motion does comply
with the requirements of Rule 853 and is facially ad-
equate, paragraph (B) requires the judge to issue a stay
of execution and the case proceeds pursuant to the rules.
The judge is not permitted to make a substantive deter-
mination at this point.

Paragraph (C) requires the judge to deny the motion if
the judge finds that the motion does not comply with the
requirements of Rule 853.

The members considered whether the rules should
address the defendant’s right to appeal the judge’s denial
of the motion at this stage. Agreeing that the defendant
could petition for review of the denial of the motion, the
Joint Subcommittee added a cross-reference to Rule of
Appellate Procedure 1572 (Review of Determinations of
Competency to be Executed) to the Comment.

Proposed new Rule 855 also addresses the situation in
which the competency to be executed proceedings have
been initiated and other collateral proceedings also are
initiated. The members expressed concern about having
these two proceedings moving forward at the same time if
the judge in the collateral proceeding issues a stay of
execution. They noted that a great deal of time and

10 The members agreed, if the motion is facially adequate, that is, if the defendant’s
attorney has included all the information required by proposed new Rule 853(D), the
defendant will have made a substantial showing of incompetency. This threshold
showing is consistent with the requirements in the case law. See, e.g. Ford v.
Wainwright, 477 U.S., at 426, and In re Gary M. Heidnik, 554 Pa., at 187, 720 A.2d, at
1021.
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resources may be wasted because the defendant’s mental
status could change markedly during the period of the
collateral review and because a determination of incompe-
tency to be executed must be made when execution is
imminent. The members concluded that this issue should
be addressed in proposed new Rule 855(D) with a require-
ment that, if a stay has been issued for reasons other
than competency to be executed, that stay acts as a stay
of competency proceedings under this Part. The Comment
elaborates on this concept and provides examples of
related “collateral proceedings” as used in paragraph (D).

RULE 856. Evidentiary Material.

In developing the proposed new procedures, the Joint
Subcommittee considered the application of the discovery
procedures in the Criminal Rules to a proceeding chal-
lenging the defendant’s competency to be executed. Agree-
ing that in this special case there is a need for full
reciprocal disclosure of all relevant information, the mem-
bers created an entirely new concept for the Criminal
Rules that provides a different mechanism in competency
to be executed cases for gathering all necessary and
relevant information in a pool maintained by the judge.
This new procedure, as explained in the Comment, is
intended to ensure the gathered information is available
to the parties and the experts at the earliest possible
time.

The first issue addressed was what to call this new
rule. The Joint Subcommittee looked at other Pennsylva-
nia rules and statutes, and the rules and statutes in
other jurisdictions for ideas, but did not find much help
from these sources. The members settled on “evidentiary
material” as the title of the new rule, with a definition of
what “evidentiary material” means in paragraph (A). The
information covered by the definition is intentionally
broad in scope with the limitation being the need for the
information. To be subject to this new rule, the informa-
tion being sought must relate to facts that form the basis
of the defendant’s motion, or would form the basis of the
Commonwealth’s response, or would be pertinent to the
experts for purposes of examinations under the rules.

Paragraph (B) addresses the issue of obtaining informa-
tion that otherwise may be confidential or privileged
material. The members agreed that, because the defen-
dant is challenging his or her competency to be executed,
and because the information being gathered is vital to a
fair and just resolution of the challenge, the rule should
require that, by filing of the motion, the defendant is
deemed to have waived confidentiality and privilege
claims and to have consented to the release of the
evidentiary materials, but only to the extent these mate-
rials are relevant to the issue of competency to be
executed.

Paragraph (C) establishes the procedures for gathering
the information. When the judge receives the motion, the
judge is required to issue an order directing the individu-
als and organizations that most likely will have informa-
tion relevant to the defendant’s motion—the parties, the
Department of Corrections, and any public or private
organization, entity, or agency—to provide the judge with
copies of the evidentiary materials in their possession,
and to specify in the order the time within which the
evidentiary materials must be provided. The judge is the
best person to gather the information because the materi-
als in this pool are to be available to the judge, both
sides, and the experts. In addition, because there are not
that many cases challenging the defendant’s competency
to be executed, the members do not believe this require-
ment will be an onerous burden on the judge.

Paragraph (D) places with the judge the responsibility
for establishing procedures for collecting, indexing, main-
taining, and distributing the materials. In addition, the
paragraph requires the materials to be made available for
inspection and copying to the parties and the experts who
will examine the defendant.

During the discussions about this new procedure, the
members recognized the potential problems concerning
public access to evidentiary materials and the defendant’s
privacy rights. After reviewing the confidentiality provi-
sions in paragraph (B)(1) of Rule 569 (Examination of
Defendant by Mental Health Expert), the members
agreed that paragraph (E) should make it clear that the
evidentiary materials gathered pursuant to this rule are
confidential and not of public record unless and until
admitted by the judge at the hearing. This protection is
emphasized in the Comment. Furthermore, dissemination
of the evidentiary materials is controlled by the judge.

Paragraph (F) provides for the continuous duty to
provide information when it becomes available. This
requirement is further explained in the Comment.

RULE 857. Response to Motion.

Rule 857 is modeled on Rule 906(E)(1) and requires the
attorney for the Commonwealth to file an answer to the
motion. The members agreed the timing in this rule
should be consistent with the timing for answers in death
penalty cases provided in the PCRA rules; that is, within
120 days of the filing and service of the motion. See Rule
906(E). Although cognizant of the Court's interest in
timely disposition of these cases, the members agreed the
attorney for the Commonwealth needs sufficient time to
review all the records in the case as well as all the
relevant information being gathered pursuant to proposed
new Rule 856 to prepare a response.

The members also thought this “answer” should be
called a “response” because the attorney for the Common-
wealth not only is answering the motion, but also is
supplying the name of one mental health expert to
examine the defendant and the names and addresses of
other witnesses the attorney for the Commonwealth
intends to call. To make it clear that the “response” is
subject to the contents of answers provisions in Rule
575(b), the format requirements in Rule 575(c), and the
filing and service provisions in Rule 576, the members
agreed to include a clarification in the Comment.

Paragraph (B) requires the attorney for the Common-
wealth to name the expert he or she wants to examine
the defendant. The Comment explains that the attorney
for the Commonwealth also may request the court to
order additional examinations of the defendant.

Paragraph (B) also requires the attorney for the Com-
monwealth to disclose the names and addresses of any
witnesses the Commonwealth intends to call to disprove
or discredit the defendant’s claim of incompetency to be
executed. The Committee believes the requirement for
disclosure of witnesses is important to be consistent with
the intent of the proposed new rules to have full, open,
and continuous disclosure. Correlative with this require-
ment, paragraph (C) requires the continuing disclosure of
witness information. This requirement is emphasized in
the Comment.

Finally, paragraph (D) requires service on “all other
attorneys of record.”

RULE 858. Disposition without a Hearing.

Proposed new Rule 858 is taken from Rule 907 (Dispo-
sition Without Hearing). Before settling on incorporating
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the Rule 907 procedures, the Joint Subcommittee debated
whether the judge should be able to dismiss the motion
challenging the defendant’s competency to be executed
without a hearing at all or before the defendant has been
examined by the mental health experts. The members
noted the procedural flow of cases at this point varies
among the jurisdictions, with some jurisdictions requiring
the judge to make a preliminary finding whether the
matter should proceed, with others proceeding to exami-
nation before determining whether to proceed, and with
others conducting the hearing without the requirement of
a preliminary finding.**

Ultimately, the members concluded that if the standard
for the dismissal is strict enough to limit the application
of this rule, the judge should be permitted to dismiss
without a hearing. Thus, the rule requires that before
dismissing a case without a hearing, the judge must
make a preliminary finding whether the motion is pa-
tently frivolous. The patently frivolous standard is a
stricter standard than what is required in Rule 907.

Paragraph (A) imposes a 20-day time limit after the
Commonwealth files a response within which the judge
must review the motion, the Commonwealth’s response,
and other matters of record relating to the defendant’s
competency to be executed to determine whether a hear-
ing is required. The 20-day time limit is consistent with
the time limit on dismissals of PCRA petitions in death
penalty cases set forth in Rule 909(B)(1). The members
agreed to use the same timing because, at this point in
the proceedings when there is a challenge to the defen-
dant’s competency to be executed, it is just as important
to have the case keep moving as it is in the PCRA
context.

Paragraph (B) sets forth the requirement that a motion
must be patently frivolous to dismiss without a hearing.
In addition, the paragraph provides as a separate stan-
dard for dismissal of a successive motion that does not
comply with the requirements of Rule 853(F). In any case
in which the judge determines the motion is patently
frivolous or the successive motion does not comply with
Rule 853(F), the case will proceed as provided in the
remainder of paragraph (B). As in Rule 909(B)(2), the
judge is required to give notice of the intention to deny
the motion, paragraph (B)(1), and the defendant has a
20-day time period within which to respond, paragraph

(B)@).

Paragraph (B)(3) sets forth the judge's options after
providing the notice of the intention to deny the motion.
The proposed new rule requires that, within the 30-day
period after the notice to the defendant, or in cases in
which the defendant responds to the notice, 30-days from
the date of the defendant’s response, the judge is required
to either deny the motion, or, if the judge decides not to
deny the motion, the judge is required to order an
examination of the defendant, the next step in the
proceeding. See proposed new Rule 859.

1 See, e.g., Florida Rules of Criminal Procedure, Rule 3.811(e) (if the judge, “upon
review of motion and submissions has reasonable grounds to believe that the prisoner
is insane to be executed, the judge shall grant the stay of execution and may order
further proceedings which may include a hearing”); Consolidated Laws of New York,
Chapter 43 § 656 (“promptly upon filing the petition, the court shall appoint a
commission of three psychiatric examiners...to inquire into the inmate’s compe-
tence”); and Ohio Revised Code, Title XXIX, § 2949.28 (“if the judge finds that
probable cause exists to believe that the convict is insane, the judge shall hold a
hearing to determine whether the convict is insane. If the judge does not find that
probable cause of that nature exists, the judge may dismiss the matter without a
hearing”).

Paragraph (B)(4) addresses what occurs after the judge
denies the motion. The paragraph makes it clear that this
order is a final order that may be reviewed, and requires
the judge in the order to advise the defendant of the right
to file a petition for review. In addition, when the motion
is denied, the judge must vacate any previous order
staying execution.

Paragraph (B)(5) incorporates the provision from Rule
909(B)(7)(b) that the clerk of courts must send a copy of
the order to the Supreme Court as well as to the
defendant, defendant’s attorney, and all other attorneys of
record. When the Supreme Court receives the order, the
Prothontary is required to forward a copy of the order to
the Governor.

RULE 859. Examination of Defendant.

The provisions in proposed new Rule 859 providing for
the examination of the defendant by mental health
experts are an amalgamation of the examination proce-
dures Rule 569 and the procedures in some of the other
jurisdictions.

Paragraph (A) requires the judge to order that the
defendant submit to an examination by the one mental
health expert named in the defendant’s motion and by the
one mental health expert named in the attorney for the
Commonwealth’s response. In reaching the conclusion
that each side should be permitted as of right to have the
defendant be examined by one mental health expert, the
Committee considered that in most of these cases, the
defendant is proceeding in forma pauperis so the cost for
the defendant’s mental health expert will be borne by the
court. In balancing the defendant’s rights, the fair dispo-
sition of the case, and the fiscal implications, the mem-
bers opined that providing for one examination as of right
is reasonable. Recognizing, however, that there may be
legitimate reasons why a defendant or the Common-
wealth would require additional examinations by different
specialists, the Committee agreed to provide that both
sides may request that the judge order additional exami-
nations, but this decision is discretionary with the judge.
This provision is set forth in paragraph (B). The Com-
ment includes an explanation that the judge has an
obligation when deciding whether to order additional
examinations under paragraph (B) to take into consider-
ation the reasonable fees and costs of the examinations
that would be incurred by the court when the defendant
is indigent. Paragraph (B) also permits the judge to order
the defendant to submit to examinations by mental
health experts designated by the judge.

Paragraph (C) sets forth the procedures following the
judge’'s order for the examinations. Paragraph (C)(1)
requires that, by filing the motion, the defendant is
deemed to consent to and cooperate in any competency
examinations.

Paragraph (C)(2) explains the contents of the judge’s
order, and requires the judge’s order to: (1) inform the
defendant of the purpose of the examination and the
potential consequences; (2) specify who may be present;
and (3) specify the time within which the examination
must be conducted and the time within which the mental
health expert's report must be submitted. These proce-
dures are comparable to the procedures in Rule
569(A)(2)(b) and (c).
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Paragraphs (C)(3) and (C)(4) address the mental health
experts’ reports. The experts who examine the defen-
dant pursuant to the Court’'s order must prepare writ-
ten reports. Similar to the provision in Rule 573 that
expert’'s reports are confidential, Rule 859(C)(4) provides
that the reports are confidential and not of public record.
The experts in their reports must address the nature of
the defendant's mental disorder and its relationship
to the factors relevant to defendant's competency to be
executed. These factors are derived from Ford v. Wain-
wright, 477 U.S. 399, 409-410 (1986) and Panetti v.
Quarterman, 551 U.S. 930 (2007), and are set forth in the
Comment.

One procedure used by other jurisdictions that was
considered but rejected concerns requiring that the ex-
aminations be videotaped. The members discussed at
length the issues related to videotaping including public
access, custody of the videotape, access by parties and the
judge, implications of the Wiretap Act, etc. Ultimately, in
view of all these issues, they agreed videotaping should
not be required in these cases, but noted that, in any
given case, the judge has the discretion to permit the
videotaping.

Another issue that was debated concerns the exchange
of the mental health experts’ reports. The members
considered an approach modeled on the disclosure provi-
sions in Rule 573 (Pretrial Discovery and Inspection) that
would provide for a reciprocal exchange prior to the
hearing on defendant’s motion of the reports of the
experts whom the parties intend to call at the hearing.
However, after considering the unique nature of the
proceedings in competency to be executed cases, and
reaffirming the importance of the full and free exchange
of information incorporated into the new procedures, the
members concluded that all of the reports of all the
mental health experts who examine the defendant pursu-
ant to Rule 859 must be disclosed to the parties. The
judge is required to set a reasonable time after the last
examination before the hearing for the disclosure of the
reports.

The final issue discussed with regard to the examina-
tion of a defendant challenging his or her competency to
be executed concerns Commonwealth v. Sam, 597 Pa. 523,
952 A.2d 565 (2008). In Sam, the Court addressed
whether “an inmate who is presently incompetent may be
compelled to take psychiatric medication in order to
render him competent to determine whether to pursue
relief under the Post Conviction Relief Act (PCRA),”
holding that the defendant could be forced to take the
medications. The Court concluded by stating “the PCRA
court erred in determining that Appellee may refuse the
administration of antipsychotic medication under the cir-
cumstances of this case,” I1d, 597 Pa. at 562, and 952 A.2d
at 598. The members discussed whether Sam affects a
Ford/Banks analysis and whether the case would play
any role in determining a defendant’s competency to be
executed. The members ultimately agreed that Sam is
limited to the facts of that case, and, therefore, the issue
of compelled medication would not be addressed in these
new rules.

The Comment fleshes out the conduct of the examina-
tions, the considerations when a defendant refuses to
cooperate, and the factors relevant to the defendant’s
competency to be executed.

RULE 860. Status Reports; Pre-Hearing Conference.

During the discussions in proposed new Rule 859 about
the exchange of reports, the Joint Subcommittee noted

that, because there may be more than one expert examin-
ing the defendant by court order, and the examinations of
the defendant could be conducted on multiple occasions,
there should be a mechanism in the rules to keep the
judge apprised of the status of the examinations. To
accomplish this, the members thought periodic status
reports from the parties to the judge followed by a
pre-hearing conference similar to the pretrial conference
in Rule 570 was a reasonable requirement.

Proposed new Rule 860 sets forth the procedures for
the status reports and the pre-hearing conference. Para-
graph (A) requires that the first status reports be filed 60
days after the judge orders the examinations. Subsequent
status reports must be filed no later than every 30 days
after the first reports. The status reports advise the judge
of the status of the examinations, the status of the
experts’ reports, and any other matters pertinent to the
case.

Paragraph (B) requires the judge to schedule a pre-
hearing conference. The conference must be held no later
than 6 months from the date of the judge’s order for the
examination of the defendant. The rule permits the judge
to extend the date of the conference for one 30-day period
for good cause.

Paragraphs (C), (D), and (E) are taken from Rule 570
and explain what occurs at the pre-hearing conference.

The Comment explains that the judge may conduct the
pre-hearing conference before the end of the 6-month
period if the examinations of the defendant are concluded
in less time. The Comment also makes it clear that the
judge may conduct periodic status conferences before the
pre-hearing conference. The Joint Subcommittee thought
it important to make it clear that the judge has the
discretion to shorten the times as well as keep closer tabs
on what is happening to ensure the case proceeds in a
timely and efficient manner.

RULE 861. Hearing; Disposition.

Proposed new Rule 861 is modeled on Rules 908 and
909 and establishes the procedures for the hearing on the
defendant’s challenge of his or her competency to be
executed and disposition of the motion following the
hearing. Paragraph (B) requires that the defendant ap-
pear in person for the hearing, not by two-way simulta-
neous audio-visual communication. In the Comment, the
parameters of the “in person” requirement are addressed.
The U.S. Supreme Court noted in Illinois v. Allen, 397
U.S. 337 (1970), that:

Although mindful that courts must indulge every
reasonable presumption against the loss of constitu-
tional rights, Johnson v. Zerbst, 304 U.S. 458, 464, 58
S.Ct. 1019, 1023, 82 L.Ed. 1461 (1938), we explicitly
hold today that a defendant can lose his right to be
present at trial if, after he has been warned by the
judge that he will be removed if he continues his
disruptive behavior, he nevertheless insists on con-
ducting himself in a manner so disorderly, disruptive,
and disrespectful of the court that his trial cannot be
carried on with him in the courtroom. Once lost, the
right to be present can, of course, be reclaimed as
soon as the defendant is willing to conduct himself
consistently with the decorum and respect inherent
in the concept of courts and judicial proceedings.

Id. 343. The Pennsylvania courts in numerous cases have
relied on the Allen holding in deciding that unruly,
disruptive defendants may be excluded from proceedings.
See, e.g., Commonwealth v. Basemore, 525 Pa. 512, 582
A.2d 861 (1990). These cases are cited in the Comment.
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In discussing the procedures for the hearing, the issue
arose whether to address in the proposed new rule the
burden of going forward and the burden of proof. After a
thorough review of the relevant case law and other
jurisdictions’ rules and statutes, the members settled
upon providing in the rule that the defendant as the
movant has the burden of going forward with the evi-
dence at the hearing. Concerning the issue of the burden
of proof, the members concluded the burden of proof is
substantive and would not be appropriate to address in
the text of the rule. However, the members agreed from
their reading of the relevant cases that the burden of
proving competency is on the defendant by a preponder-
ance of the evidence, and that citation to some of the
relevant case law in the Comment would be helpful to the
bench and bar.

Paragraph (E) sets forth the procedures the judge is to
follow if the judge finds the defendant is not competent to
be executed. These procedures are taken from Rules 908
and 909 as well as from other jurisdictions and include
the requirements that the judge order the defendant to
receive appropriate mental health treatment and include
on the record specific findings of fact concerning

(@) the defendant’s awareness of the fact of the
defendant’s impending execution;

(b) the defendant’s understanding that the defen-
dant is to be executed for the crime of murder; and

(c) the nature of the defendant’s mental disorder, if
any, and its relationship to the factors relevant to the
defendant’s competency.

These specific findings are taken from Ford and
Panetti.

Paragraph (F) sets forth the procedures when the judge
finds the defendant is competent to be executed. The
judge must vacate any previous order staying execution
that was entered under the rules in Chapter 8 Part B.

Paragraph (F)(1) incorporates the provision from Rule
909(B)(7)(b) that the clerk of courts must send a copy of
the order to the Supreme Court as well as to the
defendant, defendant’s attorney, and all other attorneys of
record. When the Supreme Court receives the order, the
Prothontary is required to forward a copy of the order to
the Governor.

Paragraph (H) is modeled on the provisions of Rule
909(B)(3), (4), (5), and (6) but has shorter time periods.
Under paragraph (H), the judge is required to dispose of
the motion within 30 days of the conclusion of the
hearing, with a 15-day extension for good cause. If the
motion is not disposed within the time periods, the clerk
of courts is required to send the judge a reminder, and if
the judge does not act, then the clerk must send notice of
the judge’s non-compliance to the Supreme Court.

In addition to addressing the burden of proof, the
Comment explains several other points that merit addi-
tional elaboration. The first point concerns the
evidentiary material gathered pursuant to Rule 856 and
the experts’ reports. The members thought a paragraph
should be added to the Comment to caution the parties
that this information must be introduced at the hearing
and made part of the record. In addition, a reference to
Rules of Evidence 614 and 706 is included to explain the
authority of the judge to call and interrogate witnesses.

RULE 862. Monitoring of Defendant’'s Incompe-
tency.

Proposed new Rule 862 provides the procedures for the
review of the defendant’s status following a determination
that the defendant is not competent to be executed.
Recognizing that the defendant’'s status may change over
time and with treatment, most of the other jurisdictions
have established procedures for the periodic review of the
defendant’s status. Agreeing that this subsequent review
makes sense, the members incorporated procedures from
some of the other jurisdictions into proposed new Rule
862.

Paragraph (A) requires the Department of Correction’s
(DOC) treating psychiatrist and any other expert who is
treating the defendant at this time to monitor the
defendant’s competency.

Paragraph (B) requires the treating mental health
experts every six months to provide a written report on
the defendant’s current mental status and progress to-
ward competency restoration to the judge, the attorney
for the Commonwealth, and the defendant’s attorney. The
6-month period runs from the date the defendant is found
to be incompetent to be executed and will occur whether
or not a petition for review has been filed. The treating
mental health experts are required to provide these
reports automatically without requiring the judge to issue
an order. In addition, if there is a petition for review
pending in the case, a copy of the report must be provided
to the Supreme Court.*?

Paragraph (C) sets forth the procedures for requesting
a hearing. Because the defendant is being monitored by
mental health experts after a determination that the
defendant is not competent to be executed, the members
reasoned it was not necessary to require that a hearing
on the defendant’s current status be conducted in every
case following receipt of the treating mental health
experts’ reports. Rather, a hearing only should be held if
the parties request a hearing on a motion, or the judge
determines a hearing is necessary. No hearings will be
conducted during the time a petition for review is pend-

ing.

Paragraph (D) permits the attorney for the Common-
wealth at any time after the defendant has been found to
be incompetent to be executed to request a hearing if the
attorney for the Commonwealth alleges there is a mate-
rial change in circumstances. This is an exception to the
proscription on conducting a hearing while a petition for
review is pending. A copy of the motion must be served on
the defendant and the defendant’s attorney.

Paragraph (E) sets forth the procedures for the review
hearing. The members agreed that this review hearing
would be conducted in the same manner as the initial
hearing in Rule 861, the parties would be able to
introduce evidence and cross-examine witnesses, and the
judge may call and interrogate witnesses as provided by
law. As with the discussion about the hearing procedures
in Rule 861, the members spent a great deal of time
determining who has the burden to go forward and the
burden of proof in these review hearings. Because the
attorney for the Commonwealth is the movant in these
cases, he or she has the burden of going forward.

12 pyrsuant to the proposed changes to the Appellate Rules, the appeal in these
cases will be by means of a petition for review filed directly with the Supreme Court.
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Paragraphs (F), (G), (H), and (I) and the correlative
provisions in the Comment for the most part are the
same as the provisions in proposed new Rule 861(E), (F),
(G), and (H) and Comment concerning the procedures: (1)
when the judge finds that the defendant remains incom-
petent to be executed; (2) when the judge determines the
defendant is competent to be executed; and (3) the time
for court action. The Rule 862 Comment also makes it
clear that the rule is not intended to preclude the judge,
on his or her own motion or on motion of the parties, to
order examinations of the defendant for the purposes of
determining the defendant's current mental status and
progress toward competency restoration.

V. Correlative Rule Changes

Correlative to the new procedures in these rules, Rules
113, 119, and 800 would be amended as explained as
follows.

RULE 113. Criminal Case File and Docket Entries.

Rule 113 would be amended by adding to paragraph
(C)(2) the requirement that the clerk of courts make a
notation in the docket when the attorney is appointed
pursuant to proposed new Rule 852. In addition, the
Comment would be revised to include a cross-reference to
proposed new Rule 852 further emphasizing that the
notation in the docket when counsel is appointed under
these rules should specify that the appointment is for the
limited purpose of raising the defendant’'s competency to
be executed. Rule 113 also is cross-referenced in the
proposed new Rule 852 Comment.

RULE 119. Use of Two-Way Simultaneous Audio-
Video Communication in Criminal Proceedings.

The changes to Rule 119 add the proceedings to
determine the defendant’s competency to be executed to
the exceptions to using two-way simultaneous audio-
visual communication in paragraph (A). A correlative
provision would be added to the Rule 119 Comment. As
discussed above in the summary of the proposed new
Rule 861 procedures, the defendant must be present in
person at the hearing on the defendant’s motion challeng-
ing competency to be executed.

RULE 800. Applicability of Part A.

Rule 800 would be amended to conform with the
addition of new Part B to accommodate the new compe-
tency to be executed procedures.

[Pa.B. Doc. No. 10-815. Filed for public inspection May 7, 2010, 9:00 a.m.]

Title 255—LOCAL
COURT RULES

CARBON COUNTY

In Re: Amendment of Local Rule of Civil Proce-
dure 205.2(b) Filing Legal Papers with the Pro-
thonotary; No. 10-1100

Administrative Order No. 12-2010

And Now, this 27th day of April, 2010, it is hereby
Ordered and Decreed that, effective upon publication on
the UJS Web Portal, Carbon County Rule of Civil Proce-
dure CARB.R.C.P. 205.2(b) governing the Filing of Legal
Papers with the Prothonotary be and is hereby Amended
as follows.

1. File two (2) certified copies and one (1) computer
diskette with the Legislative Reference Bureau for publi-
cation in the Pennsylvania Bulletin.

2. File one (1) electronic copy with the Civil Procedural
Rules Committee at civil.rules@pacourts.us.

3. Publish a copy of this Local Rule on the Unified
Judicial System’s web site at http://ujsportal.pacourts.us/
localrules/ruleselection.aspx.

4. Forward one (1) copy for publication in the Carbon
County Law Journal.

5. Forward one (1) copy to the Carbon County Law
Library.

6. Keep continuously available for public inspection
copies of the Administrative Order and Local Rule in the
Prothonotary’s Office.

By the Court

ROGER N. NANOVIC,
President Judge

Rule 205.2(b). Filing Legal Papers with the Prothon-
otary.

Pursuant to this rule and in addition to the mandatory
Supreme Court Civil Cover Sheet, a Civil Cover Sheet
marked Form “A’, shall be attached to any document
commencing an action (whether the action is commenced
by Complaint, Writ of Summons, Notice of Appeal, or by
Petition) in the Prothonotary’s office.

A Motion Cover Sheet, marked Form “B”, shall be
attached to any motion or petition being filed.
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Court of Common Pleas of Carbon County

Civil Cover Sheet

For Prothonotary Use only (Docket Number)

PLAINTIFF'S NAME: Enter names (last, first, middle initial)
of plaintiff. If the plaintiff is a government agency or corporation,
use the full name of the agency or corporation. In the event there
are more than two plaintiffs, list the additional parties on a
separate sheet of paper. Husband and wife should be listed as
separate parties.

DEFENDANT'S NAME: Enter names (last, first, middle
initial) of defendant. If the defendant is a government agency or
corporation, use the full name of the agency or corporation. In the
event there are more than two defendants, list the additional
parties on a separate sheet of paper. Husband and wife should be
listed as separate parties.

PLANTIFF'S ADDRESS & TELEPHONE NUMBER:
Enter the address and telephone numbers of the parties at the
time of filing of the action. If any party is a corporation, enter the
address and telephone number of the registered office of the
corporation.

DEFENDANT'S ADDRESS AND TELEPHONE NUM-
BER: Enter the address and telephone numbers of the
parties at the time of filing of the action. If any party is a
corporation, enter the address and telephone number of the
registered office of the corporation.

ADDITIONAL PLAINTIFF'S NAME:

ADDITIONAL DEFENDANT’'S NAME:

ADDITIONAL PLANTIFF'S ADDRESS/
TELEPHONE NO:

ADDITIONAL DEFENDANT'S ADDRESS/
TELEPHONE NO:

TOTAL NUMBER OF PLAINTIFFS: Indicate the total
number of plaintiffs and the total number of defendants in the
action.

TOTAL NUMBER OF DEFENDANTS: Indicate the total
number of plaintiffs and the total number of defendants in the
action.

STATUTORY BASIS FOR CAUSE OF ACTION:
Action”), the specific statute must be cited.

If the

action is commenced pursuant to statutory authority (“Petition

RELATED PENDING CASES: (All previously filed related cases must be identified by docket number. Indicated whether they

have been consolidated by Court Order or Stipulation.)

TO THE PROTHONOTARY:

Kindly enter my appearance on behalf of Plaintiff/Petitioner/Appellant. Papers may be served at the address set forth below.

NAME OF PLAINTIFF'S/APPELLANT'S ATTORNEY:
Unrepresented filers must provide their name, address,
telephone number and signature.

ADDRESS

PHONE NUMBER SUPREME COURT
IDENTIFICATION

NUMBER

E-MAIL ADDRESS:

FAX NO. (OPTIONAL - FOR SERVICE): Providing the
fax number shall authorize the service of legal papers by
facsimile transmission. See Pa.R.C.P. 440(d)

DATE:

SIGNATURE:

Form A
Effective July 26, 2004
Revision Effective July 1, 2010
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CARBON COUNTY COURT OF COMMON PLEAS
CIVIL DIVISION
MOTION COVER SHEET

NO.

VS.

FILING OF:
Movant ( ) Respondent ()

TYPE OF FILING (check one):

. Pretrial Discovery Motion (432)
. Motion for Discovery in Aid of Execution (480)
. Preliminary Objections to (576)

1

2

3

4. Motion for Summary Judgment (306)

5. Motion for Judgment on Pleadings (294)
6

7

8

9

. Motion for TRO or Preliminary Injunction (438)
. Petition to Open or Strike Judgment (498)
. Motion for Alternative Service (409)

10. Motion for Leave to Amend (465)

. Motion for Leave to Join Additional Defendant (403)

11. Motion to Consolidate Actions (424)
12. Petition to Compromise Minor’s Action (435)
13. Motion for Leave to Withdraw (510)

14. Motion for Reconsideration (441)

15. Motion for Advancement on Trial List (404)
16. Other Motion or Petition (specify):

NN AN AN AN AN AN AN AN AN S N A S N
e e e e e e e e e e e e e e

Attorney’s Name (Typed)

OTHER PARTIES:

Attorney for:

() Movant

( ) Respondent

N.B. The numbers after the Motion or Petition above are docket codes used in the Court Computer System. Please be

precise when checking your Motion or Petition.

Form B
Effective July 26, 2004
Revision Effective July 1, 2010

[Pa.B. Doc. No. 10-816. Filed for public inspection May 7, 2010, 9:00 a.m.]

CARBON COUNTY

In Re: Amendment of Local Rule of Civil Proce-
dure 1302 List of Arbitrators. Appointment to
Board. Oath.; No. 10-1099

Administrative Order No. 11-2010

And Now, this 27th day of April, 2010, it is hereby
Ordered and Decreed that, effective July 1, 2010, Carbon
County Rule of Civil Procedure CARB.R.C.P. 1302 govern-
ing the List of Arbitrators and Appointment to the Board
and Oath in arbitrated matters be and is hereby
Amended as follows.

1. The Carbon County District Court Administrator is
Ordered and Directed to File seven (7) certified copies of
this Administrative Order and Local Rules with the
Administrative Office of Pennsylvania Courts.

2. File two (2) certified copies and one (1) computer
diskette with the Legislative Reference Bureau for publi-
cation in the Pennsylvania Bulletin.

3. File one (1) certified copy with the Civil Procedural
Rules Committee.

4. Forward one (1) copy for publication in the Carbon
County Law Journal.

5. Forward one (1) copy to the Carbon County Law
Library.

6. Keep continuously available for public inspection
copies of the Administrative Order and Local Rule in the
Prothonotary’s Office.

By the Court

ROGER N. NANOVIC,
President Judge
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Rule 1302. List of Arbitrators. Appointment to
Board. Oath.

Any attorney who is actively engaged in the general
practice of law primarily in Carbon County who is
interested in serving on Arbitration cases shall complete

and return to the District Court Administrator a “Consent
to Serve as Arbitrator” as attached hereto.

This information shall be entered into the Court data-
base for maintenance and selection of available arbitra-
tors.

CONSENT TO SERVE AS ARBITRATOR

The undersigned hereby consents to serve as an Arbitrator under the Pennsylvania Rules of Compulsory Arbitration,
and asks that his/her name remain on the active roll of Arbitrators to continue to serve in such capacity when called upon

until further notice.

SIGNATURE

DATE

PLEASE TYPE OR PRINT CLEARLY:
NAME:

Identification No.

Date Admitted to the Carbon County Bar Email:
FIRM:

ADDRESS:

MAILING ADDRESS: (if different than above)

Telephone No. Fax No.

(This number appears on the lower left corner of card issued by the State Court Administrator)

I am associated in the Practice of Law with: (Please indicate associates Identification No.)

#

#
#
#

I am related to the following members of the Bar who are not associated with me in the Practice of Law.

#

#

NOTE: Any change in your status of practicing with or being associated with any other lawyer or lawyers
shall immediately be reported to the District Court Administrator.
Effective July 26, 2004
Revision Effective July 1, 2010

[Pa.B. Doc. No. 10-817. Filed for public inspection May 7, 2010, 9:00 a.m.]
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CHESTER COUNTY

In Re: Arrest Warrant Procedures in Juvenile De-
linquency Cases and Designation of Issuing
Authorities

Administrative Regulation No. 10-2010

And Now, this 7th day of April, 2010, pursuant to
Pennsylvania Rules of Juvenile Court Procedure Nos.
121, 210.A and 1121, and consistent with prior Chester
County Court of Common Pleas Administrative Regula-
tion 1-2006, it is hereby Ordered and Decreed that the
following shall become juvenile court local rule L-210.A:

All judges of the court of common pleas of Chester
County and all magisterial district judges of Chester
County (Fifteenth Judicial District) are hereby designated
as issuing authorities for arrest warrants for juveniles in
delinquency cases.

When the Chester County court of common pleas is
closed or the common pleas judges are unavailable,
applications for juvenile arrest warrants made pursuant
to Pa.R.J.C.P. 210.A, and with approval of an attorney for
the Commonwealth pursuant to Pa.R.J.C.P. 210.B and
231.B when required, shall be submitted to the “on-call”
magisterial district judge.

Pursuant to Pa.R.J.C.P. Nos. 121.C and 1121.C, the
number of this local rule is keyed to Pa.R.J.C.P. 210.A,

pertaining to arrest warrant procedures in juvenile delin-
quency cases and designation of issuing authorities.

By the Court
JAMES P. MacELREE, II,

President Judge
[Pa.B. Doc. No. 10-818. Filed for public inspection May 7, 2010, 9:00 a.m.]

CHESTER COUNTY

In Re: Assignment of Counsel to Juveniles in
Juvenile Court

Administrative Regulation No. 9-2010

And Now, this 7th day of April, 2010, pursuant to
Pennsylvania Rules of Juvenile Court Procedure 121, 151
and 1121, and consistent with prior Chester County Court
of Common Pleas Administrative Regulation No. 3-2005,
it is hereby Ordered and Decreed that the following shall
become juvenile court local rule L-151:

The Chester County Public Defender’s office or, in the
event of a conflict, assigned conflict counsel shall repre-
sent all juveniles against whom a petition has been filed
in juvenile court and who have not retained private
counsel.

Pursuant to Pa.R.J.C.P. Nos. 121.C and 1121.C, the
number of this local rule is keyed to Pa.R.J.C.P. 151,
pertaining to court assignment of counsel to juveniles in
juvenile court.

By the Court

JAMES P. MacELREE, IlI,
President Judge
[Pa.B. Doc. No. 10-819. Filed for public inspection May 7, 2010, 9:00 a.m.]

CHESTER COUNTY
In Re: Juvenile Support Bench Warrants

Administrative Regulation No. 11-2010

And Now, this 7th day of April, 2010, pursuant to
Pennsylvania Rules of Juvenile Court Procedure Nos.
121, 210.C, 220.A.(2)(b) and 1121, and consistent with
prior Chester County Court of Common Pleas Administra-
tive Order 7-2008, it is hereby Ordered and Decreed that
the following shall become juvenile court local rule
L-220.A.(2)(b):

Any juvenile (a person who is less than eighteen (18)
years of age) taken into custody pursuant to a bench
warrant issued for failure to pay support shall be trans-
ported to the Chester County Youth Center (Youth Cen-
ter) for detention until the bench warrant is quashed or a
court of common pleas judge holds a seventy-two (72)
hour hearing for the juvenile. In the event that the judge
determines that further detention is warranted, the juve-
nile shall remain in the Youth Center. Under no circum-
stances shall such a juvenile be incarcerated in the
Chester County Prison. The Youth Center shall immedi-
ately notify the appropriate supervisor of the Chester
County Domestic Relations Office (DRO) to apprise the
DRO of the juvenile’s detention. Upon such notice, the
DRO shall promptly perform all functions that it nor-
mally performs for incarcerated support defendants, in-
cluding the scheduling of a seventy-two (72) hour hearing
for the juvenile before a judge.

Pursuant to Pa.R.J.C.P. Nos. 121.C and 1121.C, the
number of this local rule is keyed to Pa.R.J.C.P.
220.A.(2)(b), pertaining to the delivery of arrested juve-
niles to a detention facility designated by the court.

By the Court
JAMES P. MacELREE, I1,
President Judge
[Pa.B. Doc. No. 10-820. Filed for public inspection May 7, 2010, 9:00 a.m.]

CHESTER COUNTY

In Re: Seventy-Two (72) Hour Juvenile Bench War-
rant Hearings

Administrative Regulation No. 8-2010

And Now, this 7th day of April, 2010, pursuant to
Pennsylvania Rules of Juvenile Court Procedure Nos.
121, 140.C.(2)(a) and 1121, and consistent with prior
Chester County Court of Common Pleas Administrative
Order 3-2008, it is hereby Ordered and Decreed that the
following shall become juvenile court local rule
L-140.C.(2)(a):

Any juvenile (as defined by Pa.R.J.C.P. 120) taken into
custody pursuant to a bench warrant which orders deten-
tion of the juvenile, and is issued by a judge shall, within
seventy-two (72) hours of detention/arrest within Chester
County, be taken for a hearing before the Chester County
juvenile court supervising judge or, in his/her absence, the
juvenile court judge assigned juvenile court during the
week when the hearing is scheduled or, in the absence of
both of those judges, the miscellaneous signing judge.

Pursuant to Pa.R.J.C.P. Nos. 121.C and 1121.C, the
number of this local rule is keyed to Pa.R.J.C.P.
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140.C.(2)(a), pertaining to seventy-two (72) hour hearings
for juveniles arrested on bench warrants.

By the Court

JAMES P. MacELREE, 11,
President Judge
[Pa.B. Doc. No. 10-821. Filed for public inspection May 7, 2010, 9:00 a.m.]

CLARION COUNTY

In Re: Administrative Order Establishing a Book-
ing Center Fund Fee of $50; No. 471 CD 2010

Administrative Order

And Now, April 12, 2010 as per 42 Pa.C.S.A. § 1725.5
and following the adoption of a countywide booking center
plan, which plan was effective November 15, 2009 any
defendant who is:

1. placed on probation without verdict pursuant to
section 17 of the act of April 14, 1972 (P. L. 223, No.
64) known as The Controlled Substance, Drug, Device
and Cosmetic Act

2. Receives Accelerated Rehabilitative Disposition
for, pleads guilty to or nolo contendere to or is
convicted of a crime under the following:

(i) 18 Pa.C.S. § 106(a) (relating to classes of of-
fenses).

(i) 75 Pa.C.S. § 3735 (relating to homicide by
vehicle while driving under the influence).

(iii) 75 Pa.C.S. § 3802 (relating to driving under
influence of alcohol or controlled substance).

(iv) A violation of the Controlled Substance, Drug,
Device and Cosmetic Act.

is required by the court to pay a booking center fee fund
in the amount of Fifty Dollars ($50), which funds are to
be deposited into a special Central Booking Center Fund,
which fund shall be created by the Clarion County Clerk
of Courts in conjunction with the Treasurer of Clarion
County. Such funds shall be used solely for the implemen-
tation, start up, operation and maintenance of the Cen-
tral Booking Center and requisitions for payment of such
expenses shall be submitted for payment by the Clarion
County District Attorney’s Office through the usual requi-
sition process utilized by the County of Clarion.

Any booking center fee fund charged on a case that is
disposed of at the Magisterial District Court Office and is
not waived or otherwise transferred into Common Pleas
Court, shall be submitted to the Treasurer of Clarion
County as a CA29 fee. Upon submission of funds to the
County of Clarion, the Magisterial District Court shall
clearly indicate those funds designated as CA29 fees, so
they may be properly deposited into the Central Booking
Center Fund.

This order shall become effective thirty days after its
publication in the Pennsylvania Bulletin.
By the Court

JAMES G. ARNER,
President Judge
[Pa.B. Doc. No. 10-822. Filed for public inspection May 7, 2010, 9:00 a.m.]

WESTMORELAND COUNTY

In Re: Adopting New Rule W205.2(b); No. 3 of
2010

Amended Order

And Now, this 22nd day of April, 2010 It Is Hereby
Ordered that, effective upon publication of this rule on
the Pennsylvania Judiciary’s Web Application Portal,
Westmoreland County Rule of Civil Procedure W205.2(b)
and the associated Cover Sheet is rescinded, and new
Rule W205.2(b) and associated Cover Sheet is adopted.

This Order supersedes the Order of April 20, 2010
adopting Rule W205.2(b) effective May 26, 2010 rather
than upon publication on the Pennsylvania Judiciary’s
Web Application Portal.

By the Court

JOHN E. BLAHOVEC,
President Judge

Rule W205.2(b). Cover Sheet.

All parties required to file a cover sheet pursuant to
Pa.R.C.P. 205.5 shall also file A Westmoreland County
Civil Cover Sheet. The Westmoreland County Civil Cover
Sheet shall be in the form set forth in the Forms Section
of the Westmoreland County Rules of Court.

IN THE COURT OF COMMON PLEAS OF
WESTMORELAND COUNTY PENNSYLVANIA

CIVIL
WESTMORELAND COUNTY CIVIL COVER SHEET
Judge:
Case No.

Counsel:
Plaintiff(s) Representing:
VS. Pa. 1.D. No.:
Firm:
Address:

Defendant(s)

Phone No.

Fax No.

E-mail
PLEASE ANSWER THE FOLLOWING:

1. Is the Amount In Controversy Less Than
$30,000?

2. Does This Case Involve Discovery of __Yes__No
Electronically Stored Information?

3. Does This Case Involve a Construction
Project?

ENTRY OF APPEARANCE

TO THE PROTHONOTARY: Please enter my appearance

on behalf of the Plaintiff/Petitioner/Appellant. Papers
may be served at the address set forth above.

Signature: Date:

White—Prothonotary Yellow—Judge
Pink—Opposing Counsel Gold—Counsel
[Pa.B. Doc. No. 10-823. Filed for public inspection May 7, 2010, 9:00 a.m.]

Yes__No

Yes No
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WESTMORELAND COUNTY
In Re: Rule WJUV 1167; Miscellaneous of 2010

Order

And Now, this 21st day of April, 2010, It Is Hereby
Ordered that Westmoreland County Rule of Juvenile
Procedure WJUV 1167 is re-adopted effective immedi-
ately.

By the Court

JOHN E. BLAHOVEC,
President Judge

Rule WJUV 1167. Filings and Service of Court Or-
ders and Notices.

The Court of Common Pleas of Westmoreland County
shall serve all court notices and documents through
either the Westmoreland County Children’s Bureau or the
Westmoreland County Juvenile Probation Office.

[Pa.B. Doc. No. 10-824. Filed for public inspection May 7, 2010, 9:00 a.m.]

DISCIPLINARY BOARD OF
THE SUPREME COURT

Notice of Administrative Suspension

Notice is hereby given that the following attorneys have
been Administratively Suspended by Order of the Su-
preme Court of Pennsylvania dated March 25, 2010,
under Rule 111(b) Pa.R.C.L.E., which requires that every
active lawyer shall annually complete, during the compli-
ance period for which he or she is assigned, the continu-
ing legal education required by the Continuing Legal
Education Board. The Order became effective April 24,
2010, for Compliance Group 2 due August 31, 2009.

Notice with respect to attorneys having Pennsylvania
registration addresses, which have been transferred to
inactive status by said Order, was published in the
appropriate county legal journal.

Abizaid, Julie Veronique
Washington, DC
Abraham, Eric I.
Princeton, NJ

Beck, Timothy P.

Warren, NJ

Bridges, Alfred Wesley, Jr.
Bordentown, NJ

Brown, Lance D.
Robbinsville, NJ

Browne, Donald F., Jr.
Mount Laurel, NJ

Burstein, Maurice I.
Rockville, MD

Cook, Mary Ann Schoch
Haddonfield, NJ

Cook, William Frederick
Haddonfield, NJ

Gardner, Donnetta Moss
Swedesboro, NJ

Gilson, William M.
Vineland, NJ

Gleason, Edward M., Jr.
Washington, DC

Grencik, Theresa Ann
North Bethesda, MD

Hay, Bruce Lawrence
Cambridge, MA
Johnson, James Michael
Wilmington, DE
Kernan, James Matthew
Oriskany, NY

Lam, Fei Fei

Livingston, NJ
Manning-Bowman, Fenix Adilah
Cherry Hill, NJ

McAndrews, James Patrick, 111
Alexandria, VA

Mongon, Joanne M.

North Brunswick, NJ

O’Dell, Jody Jason
Hialech, FL

Oswald, Robert Leon
Washington, DC

Parker, Brad A.
Marlton, NJ

Pergola, Michael Paul
Milford, CT

Pierson, George John
New York, NY

Rhodes, Cassandra Elizabeth
Clementon, NJ

Riddle, William Foster
Elkton, MD
Ruggiero, Roy D.
Haddonfield, NJ
Slaton, Harrison Allen
Maplewood, NJ
Smiley, James lan
Baltimore, MD
Smith, Diannajean
Audubon, NJ
Solomon, Marcell
Bowie, MD
Wingfield, Alita T.
Burlington, NJ
Zaic, Jerome Edward
Cherry Hill, NJ
SUZANNE E. PRICE,
Attorney Registrar
The Disciplinary Board of the
Supreme Court of Pennsylvania
[Pa.B. Doc. No. 10-825. Filed for public inspection May 7, 2010, 9:00 a.m.]
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