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THE COURTS

Title 234—RULES OF
CRIMINAL PROCEDURE

[ 234 PA. CODE CHS. 1, 5, 6, 10 AND 11 ]

Proposed New Pa.Rs.Crim.P. 556—556.12, and Pro-
posed Correlative Changes to Pa.Rs.Crim.P. 103,
540, 542, 544, 547, 560, 573, 578, 582, 646, 648,
1003 and 1101

The Criminal Procedural Rules Committee is planning
to recommend that the Supreme Court of Pennsylvania
adopt new Rules of Criminal Procedure 556 through
556.12, amend Rules of Criminal Procedure 103, 540, 544,
547, 560, 646, 1003, and 1101, and revise the Comments
to Rules of Criminal Procedure 542, 573, 578, 582, and
648. The proposed new rules and correlative rule changes
have been developed at the request of the Court and
provide, inter alia, for the resumption of the use of
indicting grand juries, but only as a local option in the
narrowly defined circumstance of cases in which witness
intimidation has occurred, is occurring, or is likely to
occur. This proposal has not been submitted for review by
the Supreme Court of Pennsylvania.

The following explanatory Report highlights the Com-
mittee’s considerations in formulating this proposal.
Please note that the Committee’s Report should not be
confused with the official Committee Comments to the
rules. Also note that the Supreme Court does not adopt
the Committee’s Comments or the contents of the ex-
planatory Reports.

The text of the proposed new rules and amendments to

the rules precedes the Report. Additions are shown in
bold; deletions are in bold and brackets.

We request that interested persons submit suggestions,
comments, or objections concerning this proposal in writ-
ing to the Committee through counsel,

Anne T. Panfil, Counsel
Supreme Court of Pennsylvania
Criminal Procedural Rules Committee
Pennsylvania Judicial Center
601 Commonwealth Ave., Suite 6200, P. O. Box 62635
Harrisburg, PA 17106-2635
fax: (717) 231-9521
e-mail: criminal.rules@pacourts.us

no later than Thursday, November 10, 2011.

By the Criminal Procedural Rules Committee

RISA VETRI FERMAN,
Chair

Annex A
TITLE 234. RULES OF CRIMINAL PROCEDURE

CHAPTER 1. SCOPE OF RULES, CONSTRUCTION
AND DEFINITIONS, LOCAL RULES

PART A. Business of the Courts
Rule 103. Definitions.

The following words and phrases, when used in any
Rule of Criminal Procedure, shall have the following
meanings:

% * * * *k

INDICTMENT is [ a bill of indictment which has
been approved by a grand jury and properly re-
turned to court, or which has been endorsed with a
waiver as provided in former Rule 215 ] the instru-
ment holding the defendant for court after a grand
jury votes to indict and authorizing the attorney
for the Commonwealth to prepare an information.

INFORMATION is a formal written [ accusation ]
statement charging the commission of an offense
[ made ] signed and presented to the court by the
attorney for the Commonwealth [ , upon which a defen-
dant may be tried, which replaces the indictment in
all counties since the use of the indicting grand
jury has been abolished. ] after a defendant is held
for court or waives the preliminary hearing or a
grand jury proceeding.

£ * * k *

Comment

The definitions of arraignment and preliminary ar-
raignment were added in 2004 to clarify the distinction
between the two proceedings. Although both are adminis-
trative proceedings at which the defendant is advised of
the charges and the right to counsel, the preliminary
arraignment occurs shortly after an arrest before a
member of the minor judiciary, while an arraignment
occurs in the court of common pleas after a case is held
for court and an information is filed.

The definition of indictment was amended in 2011
consistent with the adoption of the new indicting
grand jury rules in Chapter 5 Part E. Under the
new rules, the indictment is the functional equiva-
lent of an issuing authority’s order holding the
defendant for court and that forms the basis for the
information that is prepared by the attorney for the
Commonwealth. Formerly, an indictment was de-
fined as a bill of indictment that has been approved
by a grand jury and properly returned to court, or
which has been endorsed with a waiver as provided
in former Rule 215.

* & * & &

Official Note: Previous Rules 3 and 212 adopted June
30, 1964, effective January 1, 1965, suspended January
31, 1970, effective May 1, 1970; present Rule 3 adopted
January 31, 1970, effective May 1, 1970; amended June 8,
1973, effective July 1, 1973; amended February 15, 1974,
effective immediately; amended June 30, 1977, effective
September 1, 1977; amended January 4, 1979, effective
January 9, 1979; amended July 12, 1985, effective Janu-
ary 1, 1986; January 1, 1986 effective date extended to
July 1, 1986; amended August 12, 1993, effective Septem-
ber 1, 1993; amended February 27, 1995, effective July 1,
1995; amended September 13, 1995, effective January 1,
1996. The January 1, 1996 effective date extended to
April 1, 1996; the April 1, 1996 effective date extended to
July 1, 1996; renumbered Rule 103 and Comment revised
March 1, 2000, effective April 1, 2001; amended May 10,
2002, effective September 1, 2002; amended March 3,
2004, effective July 1, 2004; amended April 30, 2004,
effective July 1, 2004; amended August 24, 2004, effective
August 1, 2005; amended February 4, 2005, effective
immediately; amended May 6, 2009, effective immedi-
ately; amended , 2011, effective , 2011.
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Committee Explanatory Reports:
% * % % %

Report explaining the proposed amendments
modifying the definitions of indictment and infor-
mation published for comment at 41 Pa.B. 5549
(October 15, 2011).

CHAPTER 5. PRETRIAL PROCEDURES IN
COURT CASES

PART D. Proceedings in Court Cases
Before Issuing Authorities

Rule 540. Preliminary Arraignment.

& * & * &

(F) Unless the preliminary hearing is waived by a
defendant who is represented by counsel, or the attor-
ney for the Commonwealth is presenting the case to
an indicting grand jury pursuant to Rule 556.2, the
issuing authority shall:

(1) fix a day and hour for a preliminary hearing which
shall not be [ less than 3 nor more than 10 days after
the preliminary arraignment, ] later than 14 days
after the preliminary arraignment if the defendant
is in custody and no later than 21 days if not in
custody unless:

& & * % *
Comment
* * * % *

Nothing in this rule is intended to address public
access to arrest warrant affidavits. See Commonwealth v.

Fenstermaker, 515 Pa. 501, 530 A.2d 414 ([ Pa. ] 1987).

% * % % %

The 2011 amendment to paragraph (F) conforms
this rule with the new procedures set forth in
Chapter 5, Part E, permitting the attorney for the
Commonwealth to proceed to an indicting grand
jury without a preliminary hearing in cases in
which witness intimidation has occurred, is occur-
ring, or is likely to occur.

See Rule 1003(D) for the procedures governing prelimi-
nary arraignments in the Municipal Court.

Official Note: Original Rule 119 adopted June 30,
1964, effective January 1, 1965; suspended January 31,
1970, effective May 1, 1970. New Rule 119 adopted
January 31, 1970, effective May 1, 1970; renumbered
Rule 140 September 18, 1973, effective January 1, 1974,
amended April 26, 1979, effective July 1, 1979; amended
January 28, 1983, effective July 1, 1983; rescinded August
9, 1994, effective January 1, 1995. New Rule 140 adopted
August 9, 1994, effective January 1, 1995; amended
September 13, 1995, effective January 1, 1996. The
January 1, 1996 effective date extended to April 1, 1996;
the April 1, 1996 effective date extended to July 1, 1996;
renumbered Rule 540 and amended March 1, 2000,
effective April 1, 2001; amended May 10, 2002, effective
September 1, 2002; amended August 24, 2004, effective

August 1, 2005; amended , effective ,
2011.
Committee Explanatory Reports:

* * * ES *

Report explaining the proposed amendments con-
cerning indicting grand juries published for com-
ment at 41 Pa.B. 5549 (October 15, 2011).

Rule 542. Preliminary Hearing; Continuances.

* ES ES * ES
Comment
* 3 % * *

For the contents of the transcript, see Rule 135.

See Chapter 5 Part E for the procedures govern-
ing indicting grand juries. Under these rules, a case
may be presented to the grand jury instead of
proceeding to a preliminary hearing. See Rule
556.2.

Official Note: Former Rule 141, previously Rule 120,
adopted June 30, 1964, effective January 1, 1965; sus-
pended January 31, 1970, effective May 1, 1970; revised
January 31, 1970, effective May 1, 1970; renumbered
Rule 141 and amended September 18, 1973, effective
January 1, 1974; amended June 30, 1975, effective July
30, 1975; amended October 21, 1977, effective January 1,
1978; paragraph (D) amended April 26, 1979, effective
July 1, 1979; amended February 13, 1998, effective July
1, 1998; rescinded October 8, 1999, effective January 1,
2000. Former Rule 142, previously Rule 124, adopted
June 30, 1964, effective January 1, 1965, suspended
effective May 1, 1970; present rule adopted January 31,
1970, effective May 1, 1970; renumbered Rule 142 Sep-
tember 18, 1973, effective January 1, 1974; amended
October 22, 1981, effective January 1, 1982; effective date
extended to July 1, 1982; amended July 12, 1985, effec-
tive January 1, 1986, effective date extended to July 1,
1986; rescinded October 8, 1999, effective January 1,
2000. New Rule 141, combining former Rules 141 and
142, adopted October 8, 1999, effective January 1, 2000;
renumbered Rule 542 and Comment revised March 1,
2000, effective April 1, 2001; amended August 24, 2004,
effective August 1, 2005; amended March 9, 2006, effec-
tive September 1, 2006; amended May 1, 2007, effective
September 4, 2007, and May 1, 2007 Order amended May
15, 2007; amended January 27, 2011, effective in 30 days;
amended , 2011, effective , 2011.

Committee Explanatory Reports:

Report explaining the proposed revision of the
Comment concerning indicting grand juries pub-
lished for comment at 41 Pa.B. 5549 (October 15,
2011).

Rule 544. Reinstituting Charges Following With-
drawal or Dismissal.

(A) When charges are dismissed or withdrawn at, or
prior to, a preliminary hearing, or when a grand jury
declines to indict, the attorney for the Commonwealth
may reinstitute the charges by approving, in writing, the
[ refiling ] re-filing of a complaint with the issuing
authority who dismissed or permitted the withdrawal of
the charges.

(B) Following the [ refiling ] re-filing of a complaint
pursuant to paragraph (A), if the attorney for the Com-
monwealth determines that the preliminary hearing
should be conducted by a different issuing authority, the
attorney shall file a Rule 132 motion with the clerk of
courts requesting that the president judge, or a judge
designated by the president judge, assign a different
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issuing authority to conduct the preliminary hearing. The
motion shall set forth the reasons for requesting a
different issuing authority.

Comment

This rule provides the procedures for reinstituting
criminal charges following their withdrawal or dismissal
at, or prior to, the preliminary hearing, or after a grand
jury declines to indict.

The authority of the attorney for the Commonwealth to
reinstitute charges that have been dismissed at the
preliminary hearing is well established by case law. See,
e.g., McNair’s Petition, 324 Pa. 48, 187 A. 498 ([ Pa.]
1936); Commonwealth v. Thorpe, 549 Pa. 343, 701 A.2d
488 ([ Pa. ] 1997). This authority, however, is not unlim-
ited. First, the charges must be reinstituted prior to the
expiration of the applicable statute(s) of limitations. See
Commonwealth v. Thorpe, 549 Pa. 343, 701 A.2d 488
([ Pa. ] 1997). In addition, the courts have held that the
reinstitution may be barred in a case in which the
Commonwealth has repeatedly rearrested the defendant
in order to harass him or her, or if the rearrest results in
prejudice. See Commonwealth v. Thorpe, 549 Pa. 343, 701
A.2d 488 ([ Pa. ] 1997); Commonwealth v. Shoop, 420 Pa.

Super. 606, 617 A.2d 351 ([ Pa. Super. ] 1992).

The decision to reinstitute charges must be made by
the attorney for the Commonwealth. Therefore, in cases
in which no attorney for the Commonwealth was present
at the preliminary hearing, the police officer may not
[ refile ] re-file the complaint without the written autho-
rization of the attorney for the Commonwealth. See Rule
507 (Approval of Police Complaints and Arrest Warrant
Affidavits by Attorney for the Commonwealth—Local
Option) for procedures for prior approval of complaints.

& * & * &

See Chapter 5 Part E for the procedures govern-
ing indicting grand juries. If the attorney for the
Commonwealth is reinstituting the charges after a
grand jury has declined to indict, the complaint
should be re-filed with the issuing authority with
whom the original complaint was filed.

See Chapter 5 Part F(1) for the procedures governing
motions.

Official Note: Original Rule 123, adopted June 30,
1964, effective January 1, 1965; suspended January 31,
1970, effective May 1, 1970. New Rule 123 adopted
January 31, 1970, effective May 1, 1970; renumbered
Rule 143 September 18, 1973, effective January 1, 1974,
amended January 28, 1983, effective dJuly 1, 1983;
amended August 9, 1994, effective January 1, 1995;
amended September 13, 1995, effective January 1, 1996.
The January 1, 1996 effective date extended to April 1,
1996; the April 1, 1996 effective date extended to July 1,
1996; renumbered Rule 142 October 8, 1999, effective
January 1, 2000. New Rule 143 adopted October 8, 1999,
effective January 1, 2000; renumbered Rule 544 and
amended March 1, 2000, effective April 1, 2001;
amended , 2011, effective , 2011.

Committee Explanatory Reports:
* * * * *

Report explaining the proposed amendments to
paragraph (A) concerning indicting grand juries
published for comment at 41 Pa.B. 5549 (October 15,
2011).

Rule 547. Return of Transcript and Original Pa-
pers.

(A) When a defendant is held for court, either follow-
ing a preliminary hearing or an indictment by a
grand jury, the issuing authority shall prepare a tran-
script of the proceedings. The transcript shall contain all
the information required by these rules to be recorded on
the transcript. It shall be signed by the issuing authority,
and have affixed to it the issuing authority’s seal of office.

* & * kS ES

(C) In addition to this transcript the issuing authority
shall also transmit the following items:
* * *k & *

(5) a request for the court of common pleas to issue a
bench warrant as required in Rule 543(D)(3)(b); [ and ]

(6) notice informing the court of common pleas that the
defendant has failed to comply with the fingerprint order
as required in Rule 543(D)(3)(b)Gi) . ] ; and

(7) when the defendant is indicted by the grand
jury, the copy of the indictment.

Comment
* * *k * %

When the case is held for court pursuant to Rule
543(D)(3)(b)(i1), the issuing authority must include with
the transcript transmittal a notice to the court of common
pleas that the defendant has not complied with the
fingerprint order issued pursuant to Rule 510(C)(2). See
Rule 543(D)(3)(b)(ii). The court of common pleas must
take whatever actions deemed appropriate to address this
non-compliance.

See Chapter 5 Part E for the procedures govern-
ing indicting grand juries. Pursuant to Rule 556.11,
the supervising judge will forward a copy of the
indictment to the issuing authority for inclusion
with documents forwarded with the transcript un-
der this rule. When the case is transmitted to the
court of common pleas, the clerk of courts should
associate the transcript and other documents trans-
mitted by the issuing authority with the original
indictment filed by the supervising judge.

Official Note: Formerly Rule 126, adopted June 30,
1964, effective January 1, 1965; suspended January 31,
1970, effective May 1, 1970; revised January 31, 1970,
effective May 1, 1970; renumbered Rule 146 and amended
September 18, 1973, effective January 1, 1974; amended
October 22, 1982, effective January 1, 1982; amended
July 12, 1985, effective January 1, 1986; effective date
extended to July 1, 1986; renumbered Rule 547 and
amended March 1, 2000, effective April 1, 2001; amended
August 24, 2004, effective August 1, 2005; amended May
1, 2007, effective September 4, 2007, and May 1, 2007
Order amended May 15, 2007; amended July 10, 2008,

effective February 1, 2009; amended , 2011, ef-
fective , 2011.
Committee Explanatory Reports:

* k * *k *

Final Report explaining the July 10, 2008 amendments
to paragraph (C)(6) concerning the fingerprint order
published at [37] 38 Pa.B. 3975 (July 26, [ 2007 ]
2008).

Report explaining proposed amendments to para-
graph (A) and adding paragraph (C)(7) concerning
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indicting grand juries published for comment at 41
Pa.B. 5549 (October 15, 2011).

(Editor’s Note: Rules 556—556.12 are new and printed
in regular type to enhance readability.)

PART E. Indicting Grand Jury

Rule

556. Indicting Grand Jury.

556.1 Summoning Panels of Grand Jurors.

556.2. Proceeding by Indicting Grand Jury Without Preliminary Hear-

ing.
556.3. Composition and Organization of the Indicting Grand Jury.
556.4. Challenges to Grand Jury and Grand Jurors.
556.5. Duration of Indicting Grand Jury.
556.6. Administering Oath to Grand Jury and Foreperson.
556.7. Administration of Oath to Witnesses; Court Personnel.
556.8. Recording of Testimony Before Indicting Grand Jury.
556.9. Who May be Present During Sessions of Indicting Grand Jury.

556.10.  Secrecy; Disclosure.
556.11.  Proceedings When Case Presented to Grand Jury.
556.12.  Waiver of Grand Jury Action.

Rule 556. Indicting Grand Jury.

Each of the several courts of common pleas may
proceed with an indicting grand jury pursuant to these
rules only in cases in which witness intimidation has
occurred, is occurring, or is likely to occur.

Comment

This rule was adopted in 2011 to permit the use of an
indicting grand jury as an alternative to the preliminary
hearing but only in cases in which witness intimidation
has occurred, is occurring, or is likely to occur.

Official Note: New Rule 556 adopted
tive .

, effec-

Committee Explanatory Reports:

Report explaining the proposed new rule published at
41 Pa.B. 5549 (October 15, 2011).

Rule 556.1 Summoning Panels of Grand Jurors.

(A) When the court of common pleas elects to proceed
with an indicting grand jury, the president judge, or
president judge’s designee, shall order one or more grand
juries to be summoned for the purpose of issuing indict-
ments or shall order that the sitting investigating grand
jury shall sit as the indicting grand jury.

(B) The judge shall order the officials designated by
law to summon prospective jurors to summon such num-
ber of jurors who are eligible by law as the judge deems
necessary to serve as a panel for grand jury service.

(C) The summons shall be made returnable on such
date as is ordered by the court.

Comment

Pursuant to paragraph (A), the president judge, or
president judge’s designee, may order that an investigat-
ing grand jury that is sitting will also serve in the
capacity of the indicting grand jury. To the extent that 42
Pa.C.S. § 4548(c) is inconsistent with this rule, the
statute is suspended by Rule 1101 (Suspension of Acts of
Assembly).

The number of persons who may be summoned is left to
the discretion of the president judge or the president
judge’s designee to accommodate the needs of the judicial
district.

The qualification, selection, and summoning of prospec-
tive jurors, as well as related matters, are generally dealt
with in 42 Pa.C.S. §§ 4501—4503, 4521—4527, 4531—
4532.

Official Note: New Rule 556.1 adopted
tive

, effec-

Committee Explanatory Reports:

Report explaining the proposed new rule published at
41 Pa.B. 5549 (October 15, 2011).

Rule 556.2. Proceeding by Indicting Grand Jury
Without Preliminary Hearing.

(A) After a person is arrested or otherwise proceeded
against with a criminal complaint, the attorney for the
Commonwealth may move to present the matter to a
grand jury instead of proceeding to a preliminary hearing.

(1) The motion shall allege facts asserting that witness
intimidation has occurred, is occurring, or is likely to
occur.

(2) The motion shall be presented ex parte to the
president judge, or the president judge’s designee.

(8) Upon receipt of the motion, the president judge, or
the president judge’s designee, shall review the motion. If
the judge determines the allegations are sufficient, the
judge shall grant the motion, and shall notify the proper
issuing authority.

(4) The order granting the motion and the motion shall
be sealed.

(5) The attorney for the Commonwealth shall file the
sealed order and the sealed motion with the clerk of
courts.

(B) If not already assigned, the president judge shall
assign one of the judges in the judicial district to serve as
the supervising judge for the indicting grand jury.

(C) If the motion is granted, the case shall be pre-
sented to the grand jury within 21 days of the date of the
order, unless the grand jury proceedings are waived by
the defendant with the consent of the attorney for the
Commonwealth.

(D) If the district attorney elects not to present the
case to a grand jury, the defendant is entitled to a
preliminary hearing before the proper issuing authority.

Comment

An accused in Pennsylvania ordinarily has the right to
a preliminary hearing before he or she may be indicted by
the grand jury. See Commonwealth v. Hoffman, 396 Pa.
491, 152 A.2d 726 (1959). However, the 2011 amendments
to the rules permit the attorney for the Commonwealth to
proceed to the indicting grand jury without first present-
ing the matter to an issuing authority for a preliminary
hearing but only in cases in which witness intimidation
has occurred, is occurring, or is likely to occur.

Pursuant to paragraph (A)(2), the president judge may
designate another judge to receive motions from the
attorney for the Commonwealth. It is anticipated that
this designee will be the judge designated to be the
supervising judge of the grand jury.

See Rule 556.11 for the procedures when a case is
presented to the grand jury.

See Rule 556.12 for the procedures for the defendant to
waive the grand jury proceedings.

If, after a motion to proceed to a grand jury is granted,
the attorney for the Commonwealth elects not to present
the case to the grand jury, the case will proceed as any
other criminal case following the preliminary arraign-
ment. See Rules 541—547.
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Official Note: New Rule 556.2 adopted , effec-

tive
Committee Explanatory Reports:

Report explaining the proposed new rule published at
41 Pa.B. 5549 (October 15, 2011).

Rule 556.3. Composition and Organization of the
Indicting Grand Jury.

(A) There initially shall be impaneled to serve on an
indicting grand jury 23 legally qualified jurors and a
minimum of 7 and not more than 15 legally qualified
alternates. During its term, the indicting grand jury shall
consist, as provided hereinafter, of not less than 15 nor
more than 23 legally qualified jurors, and the remaining
alternates.

(B) When an indicting grand jury is to be impaneled,
the supervising judge in charge of the grand jury shall
examine prospective jurors to determine which prospec-
tive jurors to excuse for cause. After prospective grand
jurors have been excused for cause, the reduction to the
minimum of 30 or maximum of 38 shall take place by
random drawing in the following manner: 30 to 38 jurors
shall be selected by random drawing, of which the first 23
jurors so selected shall be designated permanent grand
jurors and the next 7 to 15 jurors shall be designated
alternate jurors. Alternate jurors shall replace permanent
jurors in the sequence in which the alternate jurors are
selected.

(C) Alternate jurors shall attend and participate in
sessions of the grand jury but they may not attend or
participate in the deliberations and voting until such time
as they may be appointed as permanent grand jurors as
provided in paragraph (D).

(D) The court shall have the power to permanently
excuse a permanent or alternate grand juror for cause at
any time during the term of the indicting grand jury. For
each such excused permanent grand juror, the court shall
appoint a new permanent grand juror from among the
available alternates.

(E) Fifteen permanent members of the grand jury shall
constitute a quorum, but an affirmative vote of 12
permanent members of the grand jury shall be required
to indict.

(F) Whenever the number of permanent grand jurors,
including alternates who have been appointed to replace
permanent grand jurors, becomes less than 15, the term
of the indicting grand jury shall be considered at an end.

(G) The supervising judge shall appoint one of the
grand jurors as foreperson and another juror as the
deputy foreperson, who will act in the foreperson’s ab-
sence. The grand jury shall select one of its members as a
secretary to assist the foreperson in keeping a record of
the action of the grand jury.

Comment

To accommodate the possibility that a grand jury would
serve the dual function of both an investigating and
indicting grand jury, see Rule 556.2(A), the procedures in
this rule comport to the procedures in Rule 222 (Composi-
tion and Organization of the Investigating Grand Jury).

The term “permanent grand juror” is used to distin-
guish grand jurors with the power to vote from alternate
grand jurors. The purpose of providing a built-in system
of alternates is to ensure the smooth functioning of the
grand jury throughout its term and to provide that

alternates, when made permanent grand jurors, will be
fully cognizant of all the proceedings before the grand
jury.

It is intended that no alternate may be appointed as a
temporary substitute for a permanent grand juror, and
that the court will excuse permanent grand jurors only
when necessary and in the interests of justice. However,
whenever a permanent juror is excused for cause and an
alternate is available to become a permanent grand juror,
the court must substitute an alternate for the excused
permanent grand juror. It is intended that such substitu-
tion be made in the order of the alternate jurors’ numeri-
cal designation.

Official Note: New Rule 556.3 adopted
tive .

, effec-

Committee Explanatory Reports:

Report explaining the proposed new rule published at
41 Pa.B. 5549 (October 15, 2011).

Rule 556.4. Challenges to Grand Jury and Grand
Jurors.

(A) Challenges

The attorney for the Commonwealth or a defendant
may challenge the grand jury on the ground that it was
not lawfully drawn, summoned, or selected, and may
challenge an individual juror on the ground that the juror
is not legally qualified.

(1) The challenge shall be in the form of a written
motion and shall allege the ground upon which the
challenge is made.

(2) If a challenge to an individual grand juror is
sustained, the juror shall be discharged and replaced with
an alternate juror.

(B) Motion to Dismiss

(1) The attorney for the Commonwealth or a defendant
may move to dismiss the information filed following the
grand jury’s vote to indict the defendant based on the
following grounds:

(a) an objection to the grand jury or on an individual
juror’s lack of legal qualification, unless the court has
previously ruled on the same objection under paragraph
(A);

(b) the evidence did not establish probable cause that
the defendant committed the crime or crimes charged;

(c¢) lack of jurisdiction of the grand jury; or
(d) expiration of the Statute of Limitations.

(2) The judge shall not dismiss the information on the
ground that a grand juror was not legally qualified if the
record shows that at least 12 qualified jurors concurred in
the indictment.

(C) Any motion under paragraph (A) or paragraph (B)
shall be made as part of the omnibus pretrial motion.

Comment

Concerning the right to challenge the array of the
grand jury, see, Commonwealth v. Dessus, 423 Pa. 177,
224 A.2d 188 (1966), in which the Court held, inter alia,
that “the law must not deprive an accused of any of his
legal or Constitutional rights in this case the right to
promptly (a) challenge the array of the grand jury and (b)
prove by legally competent evidence that one or more of
the grand jurors should be disqualified for cause.”

Nothing in this rule is intended to limit the availability
of habeas corpus review as provided by law.
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Nothing in this rule is intended to require notice to the
defendant of the time and place of the impaneling of a
grand jury, or to give the defendant the right to be
present for the selection of the grand jury.

Official Note: New Rule 556.4 adopted
tive .

, effec-

Committee Explanatory Reports:

Report explaining the proposed new rule published at
41 Pa.B. 5549 (October 15, 2011).

Rule 556.5. Duration of Indicting Grand Jury.

(A) The length of the grand jury term shall be deter-
mined by the president judge, or the president judge’s
designee, but shall not exceed 18 months, unless an order
for discharge is entered earlier by the supervising judge
upon determination by the grand jury, by majority vote,
that its business has been completed, or an extension is
granted pursuant to paragraph (B).

(B) At the end of its original term or any extension
thereof, if the grand jury determines by majority vote
that it has not completed its business, it may request the
supervising judge to extend its term for an additional
period of 6 months. No grand jury term shall exceed 24
months from the time the grand jury was originally
summoned.

(1) The supervising judge shall grant a request for
extension unless the judge determines that such request
clearly is without basis.

(2) Failure to grant an extension of term under this
rule may be appealed by the attorney for the Common-
wealth to the Supreme Court in the manner prescribed by
general rule.

(3) If an appeal is taken, the grand jury shall continue
to exercise its powers pending the disposition of the
appeal.

(C) At any time within the original term of a grand
jury, or any extension thereof, if the supervising judge
determines that the grand jury is not conducting proper
indicting activity, the judge may order that the grand jury
be discharged.

(1) An order of discharge under this rule shall not
become effective less than 10 days after the date on which
the order is issued and actual notice given to the attorney
for the Commonwealth and the foreperson of the grand
jury.

(2) The order may be appealed by the attorney for the
Commonwealth to the Supreme Court in the manner
prescribed by general rule.

(3) If an appeal is taken, the grand jury shall continue
to exercise its powers pending the disposition of the
appeal.

Comment

The procedures governing the duration of the indicting
grand jury are consistent with the procedures for investi-
gating grand juries as set forth in 42 Pa.C.S. § 4546.

Official Note: New Rule 556.5 adopted
tive .

, effec-

Committee Explanatory Reports:

Report explaining the proposed new rule published at
41 Pa.B. 5549 (October 15, 2011).

Rule 556.6. Administering Oath to Grand Jury and
Foreperson.

(A) After the selection of the members of the grand
jury, the supervising judge shall administer the oath

separately to the foreperson and deputy foreperson and
then to the other grand jurors. The supervising judge
shall then charge the grand jury concerning its duties.

(B) The supervising judge shall administer the oath to
the grand jury in substantially the following form:

“You, as grand jurors, do solemnly swear that you
will make diligent inquiry with regard to all matters
brought before you as well as such things as may
come to your knowledge in the course of your duties;
that you will keep secret all that transpires in the
jury room except as authorized by law; that you will
neither approve any indictment or present any per-
son for hatred, envy or malice, or refuse to approve
any indictment or present any person for love, fear,
favor, or any reward or hope thereof; and that you
will present all things truly to the court as they come
to your knowledge and understanding.”

(C) The supervising judge shall administer the oath to
the foreperson and deputy foreperson in substantially the
following form:

“You, as foreperson, do solemnly swear that you will
make diligent inquiry with regard to all matters as
shall be given you in charge; that you will keep secret
all that transpires in the jury room, except as
authorized by law; that you will neither approve any
indictment or present any person for hatred, envy or
malice, or refuse to approve any indictment or
present any person for love, fear, favor, or any reward
or hope thereof; and that you will present all things
truly to the court as they come to your knowledge
and understanding.”

Comment

It is intended that all grand jurors, including alternate
grand jurors, will be sworn at this time.

Official Note: New Rule 556.6 adopted
tive

, effec-

Committee Explanatory Reports:

Report explaining the proposed new rule published at
41 Pa.B. 5549 (October 15, 2011).

Rule 556.7. Administration of Oath to Witnesses;
Court Personnel.

(A) Each witness to be heard by the indicting grand
jury shall be sworn by the foreperson before testifying.

(B) All court personnel who are to be present during
any portion of the grand jury proceedings, and all others
who assist in the proceedings, shall be sworn to secrecy
by the supervising judge prior to their participation.

Comment

When it is necessary to give constitutional warnings to
a witness, the warnings and the oath must be adminis-
tered by the supervising judge. As to warnings that the
court may have to give to the witness when the witness is
sworn, see, e.g., Commonwealth v. McCloskey, 443 Pa.
117, 277 A.2d 764 (1971).

Official Note: New Rule 556.7 adopted
tive .

, effec-

Committee Explanatory Reports:

Report explaining the proposed new rule published at
41 Pa.B. 5549 (October 15, 2011).

Rule 556.8. Recording of Testimony Before Indict-
ing Grand Jury.

(A) Proceedings before an indicting grand jury, other
than the deliberations and voting of the grand jury, shall

PENNSYLVANIA BULLETIN, VOL. 41, NO. 42, OCTOBER 15, 2011



5544 THE COURTS

be recorded by a court reporter or by a suitable recording
device, and a transcript made.

(B) The supervising judge shall retain control of the
recording device and the original and all copies of the
transcript, and shall maintain their secrecy.

(C) When physical evidence is presented before the
indicting grand jury, the supervising judge shall establish
procedures for supervising custody.

(D) In cases in which an indictment is not returned,
the notes or transcriptions shall be destroyed unless
ordered by the supervising judge to be preserved for good
cause shown, including but not limited to the prosecution
of a witness for perjury.

Comment

This rule requires that the supervising judge retain
control over the transcript of the indicting grand jury
proceedings and all copies thereof, as the record is
transcribed, until such time as the transcript is released
as provided in these rules.

Official Note: New Rule 556.8 adopted
tive .

, effec-

Committee Explanatory Reports:

Report explaining the proposed new rule published at
41 Pa.B. 5549 (October 15, 2011).

Rule 556.9. Who May be Present During Sessions of
Indicting Grand Jury.

(A) The attorney for the Commonwealth, the alternate
grand jurors, the witness under examination, and a
stenographer may be present while the indicting grand
jury is in session. Counsel for the witness under examina-
tion may be present as provided by law.

(B) The supervising judge, upon the request of the
attorney for the Commonwealth or the grand jury, may
order that an interpreter, security officers, and such other
persons as the judge may determine are necessary to the
presentation of the evidence may be present while the
indicting grand jury is in session.

(C) All persons who are to be present while the indict-
ing grand jury is in session shall be identified in the
record, shall be sworn to secrecy as provided in these
rules, and shall not disclose any information pertaining to
the grand jury except as provided by law.

(D) No person other than the permanent grand jurors
may be present during the deliberations or voting of the
grand jury.

Comment

It is intended in paragraph (B) that when the supervis-
ing judge authorizes a certain individual to be present
during a session of the indicting grand jury, the person
may remain in the grand jury room only as long as is
necessary for that person to assist the grand jurors.

Paragraph (C) prohibits the disclosure of any informa-
tion related to testimony before the indicting grand jury.
This prohibition differs from the disclosure provisions in
42 Pa.C.S. § 4549 for investigating grand juries that
provides some exceptions for witnesses to disclose their
testimony.

See also Rule 556.10 concerning secrecy and disclosure
of indicting grand jury proceedings.

Nothing in these rules precludes the supervising judge
from permitting a witness to testify using two-way simul-
taneous audio-visual communication.

Official Note: New Rule 556.9 adopted , effec-

tive
Committee Explanatory Reports:

Report explaining the proposed new rule published at
41 Pa.B. 5549 (October 15, 2011).

Rule 556.10. Secrecy; Disclosure.
(A) Secrecy

(1) All evidence, including exhibits and all testimony
presented to the grand jury, is subject to grand jury
secrecy, and no person may disclose any matter occurring
before the grand jury.

(2) A violation of grand jury secrecy rules may be
punished as a contempt of court.

(B) Disclosure
(1) Attorney for the Commonwealth:

Upon receipt of the certified transcript of the proceed-
ings before the indicting grand jury, the supervising judge
shall furnish a copy of the transcript to the attorney for
the Commonwealth for use in the performance of official
duties.

(2) Defendant in a Criminal Case:

(a) If a defendant in a criminal case has testified before
the indicting grand jury concerning the subject matter of
the charges against him or her, upon application of such
defendant, the supervising judge shall order that the
defendant be furnished with a copy of the transcript of
such testimony.

(b) Pretrial discovery in cases indicted by a grand jury
is subject to Rule 573, except that discovery shall not be
ordered until 30 days before the commencement of trial.
Pretrial discovery includes the transcripts of the testi-
mony of any witnesses in a criminal case who have
testified before the indicting grand jury concerning the
subject matter of the charges against the defendant and,
when ordered by the supervising judge, the grand jury
material that is subject to the secrecy provisions in
paragraph (A).

(¢) The attorney for the Commonwealth may request
that the supervising judge delay the disclosure of a grand
jury witness’ testimony, but such delay in disclosure shall
not be later than the conclusion of direct testimony of
that witness at trial.

(3) Other Disclosures:

Disclosure of grand jury material or matters, other
than the grand jury’s deliberations and the vote of
individual jurors, may be made to any law enforcement
personnel that an attorney for the Commonwealth consid-
ers necessary to assist in the enforcement of the criminal
law.

(C) The supervising judge shall close to the public any
hearing relating to grand jury proceedings to the extent
necessary to prevent disclosure of a matter occurring
before a grand jury. Records, orders, and subpoenas
relating to grand jury proceedings shall be kept under
seal to prevent the unauthorized disclosure of a matter
occurring before a grand jury.

Comment

The attorney for the Commonwealth has an affirmative
duty to provide the defendant with any testimony before
the indicting grand jury and any physical evidence pre-
sented to the grand jury that is exculpatory to the
defendant consistent with the line of cases beginning with
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Brady v. Maryland, 373 U.S. 83 (1963), and the refine-
ments of the Brady standards embodied in subsequent
judicial decisions.

Paragraph (B) establishes the limitations on pretrial
discovery in cases in which a defendant has been indicted
by a grand jury information. Although the Criminal Rules
generally recognize the defendant’s right to have pretrial
discovery to be able to prepare his or her case, given the
nature of the cases presented to the grand jury, see Rule
556, this rule provides for the limited delay in providing
pretrial discovery of grand jury testimony until 30 days
before the commencement of trial. For purposes of this
rule, a trial commences when the trial judge determines
that the parties are present and directs them to proceed
to voir dire or to opening argument, or to the hearing of
any motions that had been reserved for the time of trial,
or to the taking of testimony, or to some other such first
step in the trial. It is not intended that preliminary
calendar calls should constitute commencement of a trial.

Paragraph (B)(2)(b)(ii) permits the supervising judge to
extend the time for the disclosure of a grand jury witness’
testimony upon the request of the attorney for the
Commonwealth. Under no circumstances may the exten-
sion be later than the completion of the witness’ direct
testimony at trial.

The supervising judge may grant a continuance to
enable the defendant to review the grand jury testimony
as the interests of justice require.

Official Note: New Rule 556.10 adopted , ef-
fective .

Committee Explanatory Reports:

Report explaining the proposed new rule published at
41 Pa.B. 5549 (October 15, 2011).

Rule 556.11. Proceedings When Case Presented to
Grand Jury.

(A) When a case is presented to an indicting grand
jury, the case shall remain open in the office of the
issuing authority in which the complaint was filed until
conclusion of the proceedings before the grand jury, and
the issuing authority shall cancel the preliminary hearing
and schedule a hearing to review the status of the case.

(1) The status hearing shall be held 30 days from the
date when the issuing authority received notice that the
case will be presented to the grand jury. If the case still is
before the grand jury at the time of the status hearing,
the issuing authority shall schedule additional status
hearings every 30 days until such time as the grand jury
indicts the defendant or declines to indict the defendant.

(2) The defendant, the defendant’s attorney, if any, and
the attorney for the Commonwealth shall be present at
the status hearings.

(3) In the discretion of the issuing authority, the status
hearing may be conducted by using two-way simultaneous
audio-visual communication. When counsel for the defen-
dant is present, the defendant must be permitted to
communicate fully and confidentially with defense counsel
immediately prior to and during the status hearing.

(B) A grand jury has the authority to:

(1) inquire into violations of criminal law through
subpoenaing witnesses and documents; and

(2) based upon evidence it has received, including
hearsay evidence as permitted by law, or upon a present-
ment issued by an investigating grand jury, indict defen-

dant for an offense under the criminal laws of the
Commonwealth of Pennsylvania; or

(3) decline to indict.

(B) After a grand jury has considered the evidence
presented, the grand jury shall vote whether to indict the
defendant. The affirmative vote of at least 12 grand
jurors is required to indict.

(C) In cases in which the grand jury votes to indict, an
indictment shall be prepared setting forth the offenses on
which the grand jury has voted to indict. The indictment
shall be signed by the grand jury foreperson, or deputy
foreperson if the foreperson is unavailable, and returned
to the supervising judge.

(D) Upon receipt of the indictment, the supervising
judge shall:

(1) provide a copy of the indictment to the Common-
wealth authorizing the attorney to prepare an informa-
tion pursuant to Rule 560; and

(2) forward the indictment to the issuing authority, or
issue an arrest warrant, if the subject of the indictment
has not been arrested on the charges contained in the
indictment.

(E) At the request of the attorney for the Common-
wealth, the supervising judge shall order the indictment
to be sealed.

(F) In cases in which the grand jury does not vote to
indict, the foreperson promptly and in writing shall so
report to the supervising judge who immediately shall
dismiss the complaint and shall notify the issuing author-
ity of the dismissal.

Comment

As provided in paragraph (A), the case will remain open
in the magisterial district office in which the complaint
was filed and the issuing authority must conduct a
hearing into the status of the case every 30 days until the
grand jury takes action on the case. At the status
hearing, issues related to the case, such as bail, may be
addressed.

When the grand jury votes to indict the defendant, the
vote to indict is the functional equivalent of holding the
defendant for court following a preliminary hearing. In
these cases, the matter will proceed in the same manner
as when the defendant is held for court following a
preliminary hearing. See, e.g., Rules 547 and 560.

The indictment required by paragraph (C) no longer
serves the traditional function of an indictment, but
rather serves as an instrument authorizing the attorney
for the Commonwealth to file an information. See Rule
103.

Concerning hearsay evidence before the indicting grand
jury, see Commonuwealth v. Dessus, 423 Pa. 177, 224 A.2d
188 (1966).

If the grand jury declines to indict, the attorney for the
Commonwealth may reinstitute the charges as provided
in Rule 544.

Official Note: New Rule 556.11 adopted , ef-
fective .

Committee Explanatory Reports:

Report explaining the proposed new rule published at
41 Pa.B. 5549 (October 15, 2011).
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Rule 556.12. Waiver of Grand Jury Action.

A defendant, with the consent of the attorney for the
Commonwealth and the approval of the supervising
judge, may waive action by the grand jury and consent to
be bound over to court. The waiver shall be in writing
and signed by the defendant and defense attorney, if any,
and shall certify that the defendant voluntarily waives
the grand jury action and consents to be bound over to
court.

Official Note: New Rule 556.12 adopted , ef-
fective .

Committee Explanatory Reports:

Report explaining the proposed new rule published at
41 Pa.B. 5549 (October 15, 2011).

PART [ E ] F. Procedures Following a
Case Held for Court

Rule 560. Information: Filing, Contents, Function.

(A) After the defendant has been held for court follow-
ing a preliminary hearing or an indictment, the
attorney for the Commonwealth shall proceed by prepar-
ing an information and filing it with the court of common
pleas.

* * * % *
Comment
* * * £ *

See Rule 543(D) for the procedures when a defendant
fails to appear for the preliminary hearing. When the
preliminary hearing is held in the defendant’s absence
and the case is held for court, the attorney for the
Commonwealth should proceed as provided in this rule.

See Chapter 5 Part E for the procedures govern-
ing indicting grand juries. As explained in the
Comment to Rule 556.11, when the grand jury
indicts the defendant, this is the functional equiva-
lent to holding the defendant for court following a
preliminary hearing.

Official Note: Rule 225 adopted February 15, 1974,
effective immediately; Comment revised dJanuary 28,
1983, effective July 1, 1983; amended August 14, 1995,
effective January 1, 1996; renumbered Rule 560 and
amended March 1, 2000, effective April 1, 2001; Comment
revised April 23, 2004, effective immediately; Comment
revised August 24, 2004, effective August 1, 2005;
Comment revised March 9, 2006, effective September 1,
2006; amended , 2011, effective , 2011.

Committee Explanatory Reports:
ES * ES * *

Final Report explaining the March [ 3] 9, 2006 Com-
ment revision concerning joinder of summary offenses

with misdemeanor, felony, or murder charges published
with the Court’s Order at 36 Pa.B. 1392 (March 25, 2006).

Report explaining the proposed amendments to
paragraph (A) concerning indicting grand juries
published for comment at 41 Pa.B. 5549 (October 15,
2011).

PART [ F ] G. Procedures Following
Filing of Information

Rule 573. Pretrial Discovery and Inspection.

(B) DISCLOSURE BY THE COMMONWEALTH

* kS * *k &

(2) DISCRETIONARY WITH THE COURT:

(a) In all court cases, except as otherwise provided in
[ Rule ] Rules 230 (Disclosure of Testimony Before In-
vestigating Grand Jury) and 556.10 (Secrecy; Disclo-
sure), if the defendant files a motion for pretrial discov-
ery, the court may order the Commonwealth to allow the
defendant’s attorney to inspect and copy or photograph
any of the following requested items, upon a showing that
they are material to the preparation of the defense, and
that the request is reasonable:

* & * kS *

Comment

This rule is intended to apply only to court cases.
However, the constitutional guarantees mandated in
Brady v. Maryland, 373 U.S. 83 (1963), and the refine-
ments of the Brady standards embodied in subsequent
judicial decisions, apply to all cases, including court cases
and summary cases, and nothing to the contrary is
intended. For definitions of “court case” and “summary
case,” see Rule 103.

See Rule 556.10(B)(2)(b) for discovery in cases
indicted by a grand jury. In these cases, discovery
is not to be ordered until 30 days before the
commencement of trial.

* & * b *

Official Note: Present Rule 305 replaces former Rules
310 and 312 in their entirety. Former Rules 310 and 312
adopted June 30, 1964, effective January 1, 1965. Former
Rule 312 suspended June 29, 1973, effective immediately.
Present Rule 305 adopted June 29, 1977 and November
22, 1977, effective as to cases in which the indictment or
information is filed on or after January 1, 1978; Comment
revised April 24, 1981, effective June 1, 1981; amended
October 22, 1981, effective January 1, 1982; amended
September 3, 1993, effective January 1, 1994; amended
May 13, 1996, effective July 1, 1996; Comment revised
July 28, 1997, effective immediately; Comment revised
August 28, 1998, effective January 1, 1999; renumbered
Rule 573 and amended March 1, 2000, effective April 1,
2001; amended March 3, 2004, effective July 1, 2004;
Comment revised March 26, 2004, effective July 1, 2004;
amended January 27, 2006, effective August 1, 2006;

Comment revised , 2011, effective ,
2011.
Committee Explanatory Reports:

£ & & & *

Final Report explaining the March 3, 2004 amendments
to paragraphs (A), (C)(1)(a), and [ (C)(1)(16) ] (C)(1)(b),
and the revision to the Comment adding the reference to
Rules 575 and 576 published with the Court’s Order at 34
Pa.B. 1561 (March 20, 2004).

* & * kS *

Report explaining the proposed revision of the
Comment concerning discovery when case is in-
dicted by grand jury published for comment at 41
Pa.B. 5549 (October 15, 2011).

PART [ F(1) ] G(1). Motion Procedures
Rule 578. Omnibus Pretrial Motion for Relief.

* b * k *
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Comment

Types of relief appropriate for the omnibus pretrial
motions include the following requests:
& * & * &

(5) to quash or dismiss an information;
(6) for change of venue or venire;

(7) to disqualify a judge;

(8) for appointment of investigator; [ and ]
(9) for pretrial conference[ . ] ; and

(10) challenging the array of an indicting grand
jury.

The omnibus pretrial motion rule is not intended to
limit other types of motions, oral or written, made
pretrial or during trial, including those traditionally
called motions in limine, which may affect the admissibil-
ity of evidence or the resolution of other matters. The
earliest feasible submissions and rulings on such motions
are encouraged.

See Rule 556.4 for challenges to the array of an
indicting grand jury and for motions to dismiss an
information filed after a grand jury indicts a defen-
dant.

Official Note: Formerly Rule 304, adopted June 30,
1964, effective January 1, 1965; amended and renum-
bered Rule 306 June 29, 1977 and November 22, 1977,
effective as to cases in which the indictment or informa-
tion is filed on or after January 1, 1978; amended October
21, 1983, effective January 1, 1984; Comment revised
October 25, 1990, effective January 1, 1991; Comment
revised August 12, 1993, effective September 1, 1993;
renumbered Rule 578 and Comment revised March 1,
2000, effective April 1, 2001; Comment revised ,
2011, effective , 2011.

Committee Explanatory Reports:
* £l * & &

Final Report explaining the March 1, 2000 reorganiza-
tion and renumbering of the rules published with the
Court’s Order at 30 Pa.B. [ 1477 ] 1478 (March 18, 2000).

Report explaining the proposed revision of the
Comment referencing indicting grand jury rules
published for comment at 41 Pa.B. 5549 (October 15,
2011).

Rule 582. Joinder—Trial of Separate Indictments or
Informations.

* * * % ES
Comment
* * * ES *

Paragraph (A)(1)(a) is based upon Commonwealth v.
Morris, 493 Pa. 164, 425 A.2d 715 ([ Pa. ] 1981). Para-
graph (A)(1)(b) is based upon statutory and case law that,
ordinarily, if all offenses arising from the same criminal
episode or transaction are not tried together, subsequent
prosecution on any such offense not already tried may be
barred. See the Crimes Code, 18 Pa.C.S. §§ 109—110;
Commonuwealth v. Campana, 452 Pa. 233, 304 A.2d 432
(1973), vacated and remanded, 414 U.S. 808 (1973),
addendum opinion on remand, 455 Pa. 622, 314 A.2d 854
([ Pa. 1 1974); Commonwealth v. Tarver, 467 Pa. 401, 357
A.2d 539 ([ Pa.] 1976). The court has also held that a
defendant’s failure to move for consolidation does not

ordinarily constitute a waiver of an objection to a subse-
quent, separate trial of any such offense. See, e.g.,
Commonwealth v. Stewart, 493 Pa. 24, 425 A.2d 346
([ Pa.] 1981).

See Rule 571 concerning arraignment procedures.

Although most references to indictments and indicting
grand juries were deleted from these rules in 1993 since
the indicting grand jury was abolished in all counties (see
PA. CONST. art. I, § 10 and 42 Pa.C.S. § 8931(b)), the
reference was retained in paragraphs (A) and (B) of
this rule because there may be some cases still pending
that were instituted under the former indicting grand
jury rules prior to the abolition of the indicting grand
jury in 1993. These references to “indictment” do not
apply in the context of an indicting grand jury
convened pursuant to the new indicting grand jury
procedures adopted in 2011 in which an informa-
tion would be filed after a grand jury indicts a
defendant. See Rules 103 and 556.11.

Official Note: Rule 1127 adopted December 11, 1981,
effective July 1, 1982; amended August 12, 1993, effective
September 1, 1993; amended August 14, 1995, effective
January 1, 1996; renumbered Rule 582 and amended
March 1, 2000, effective April 1, 2001; amended May 10,
2002, effective September 1, 2002; Comment re-

vised , 2011, effective , 2011.
Committee Explanatory Reports:

Final Report explaining the March 1, 2000 reorganiza-
tion and renumbering of the rules published with the
Court’s Order at 30 Pa.B. [ 1477 ] 1478 (March 18, 2000).

* b * k *

Report explaining the proposed rescission of the
last paragraph of the Comment concerning the
abolition of the indicting grand jury published for
comment at 41 Pa.B. 5549 (October 15, 2011).

PART [ G ] H. Plea Procedures

Rule
590. Pleas and Plea Agreement.
591. Withdrawal of Plea of Guilty or Nolo Contendere.

CHAPTER 6. TRIAL PROCEDURES IN
COURT CASES

PART C(2). Conduct of Jury Trial

(Editor’s Note: See 39 Pa.B. 6331 (October 31, 2009) for
the text of Rule 646.)
Rule 646. Material Permitted in Possession of the
Jury.

* & * kS &

(C) During deliberations, the jury shall not be permit-
ted to have:
* * * & Ed

(3) a copy of the information or indictment; and

* * % ES %
Comment
* * *k * £

Although most references to indictments and indicting
grand juries were deleted from these rules in 1993
because the indicting grand jury was abolished in all
counties, see PA. CONST. art. I, § 10 and 42 Pa.C.S.
§ 8931(b), the reference was retained in paragraph
(C)(3) of this rule because there may be some cases still
pending that were instituted under the former indict-
ing grand jury rules prior to the abolition of the
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indicting grand jury in 1993. The reference to “indict-
ment” does not apply in the context of an indicting
grand jury convened pursuant to the new indicting
grand jury procedures adopted in 2011 in which an
information would be filed after a grand jury in-
dicts a defendant. See Rules 103 and 556.11.

Official Note: Rule 1114 adopted January 24, 1968,
effective August 1, 1968; amended June 28, 1974, effec-
tive September 1, 1974; Comment revised August 12,
1993, effective September 1, 1993; amended January 16,
1996, effective July 1, 1996; amended November 18, 1999,
effective January 1, 2000; renumbered Rule 646 March 1,
2000, effective April 1, 2001; amended June 30, 2005,
effective August 1, 2005; amended August 7, 2008, effec-
tive immediately; amended October 16, 2009, effective
February 1, 2010.

Committee Explanatory Reports:
* * * * &

Report explaining the proposed amendment to
paragraph (C)(3) and the revision of the Comment
concerning the former abolition of the indicting
grand jury published for comment at 41 Pa.B. 5549
(October 15, 2011).

Rule 648. Verdicts.

& * & * kS

Comment

Paragraph (A) of the rule replaces the practice of
automatically appointing the first juror chosen as fore-
man of the jury. Paragraphs (C), (D), and (E) serve only to
codify the procedure where conviction or acquittal of one
offense operates as a bar to a later trial on a necessarily
included offense. Similarly, the rule applies to situations
of merger and autrefois convict or acquit. No attempt is
made to change the substantive law [ which] that
would operate to determine when merger or any of the
other situations arise. See, e.g., Commonwealth uv.
Comber, 374 Pa. 570, 97 A.2d 343 (1953).

* * *k * *k

Although most references to indictments and indicting
grand juries were deleted from these rules in 1993
because the indicting grand jury was abolished in all
counties, see PA. CONST. art. I, § 10 and 42 Pa.C.S.
§ 8931(b), the reference was retained in paragraphs (D)
and (E) of this rule because there may be some cases
still pending that were instituted under the former
indicting grand jury rules prior to the abolition of the
indicting grand jury in 1993. These references to
“indictment” do not apply in the context of an
indicting grand jury convened pursuant to the new
indicting grand jury procedures adopted in 2011 in
which an information would be filed after a grand
jury indicts a defendant. See Rules 103 and 556.11.

Official Note: Rule 1120 adopted January 24, 1968,
effective August 1, 1968; amended February 13, 1974,
effective immediately; paragraph (E) amended to correct
printing error June 28, 1976, effective immediately; para-
graph (F) amended April 26, 1979, effective July 1, 1979;
amended August 12, 1993, effective September 1, 1993;
renumbered Rule 648 and amended March 1, 2000,
effective April 1, 2001; amended March 9, 2006, effective

September 1, 2006; Comment revised , 2011,
effective , 2011.
Committee Explanatory Reports:

ES Ed ES * kS

Final Report explaining the March [ 3 ] 9, 2006 amend-
ments concerning joinder of summary offenses with mis-
demeanor, felony, or murder charges published with the
Court’s Order at 36 Pa.B. 1392 (March 25, 2006).

Report explaining the proposed revision of the
Comment concerning the former abolition of the
indicting grand jury published for comment at 41
Pa.B. 5549 (October 15, 2011).

CHAPTER 10. RULES OF CRIMINAL PROCEDURE
FOR THE PHILADELPHIA MUNICIPAL COURT
AND THE PHILADELPHIA TRAFFIC COURT

PART A. Philadelphia Municipal Court Procedures

Rule 1003. Procedure in Non-Summary Municipal
Court Cases.

* * * * *
(D) PRELIMINARY ARRAIGNMENT
* * % * *

(3) At the preliminary arraignment, the issuing author-
ity:

* & * kS *

(d) also shall [ also ] inform the defendant:

* * * k *

(iii) in a case charging a felony, unless the prelimi-
nary hearing is waived by a defendant who is
represented by counsel, or the attorney for the
Commonwealth is presenting the case to an indict-
ing grand jury pursuant to Rule 556.1, of the date,
time, and place of the preliminary hearing, which shall
not be less than 14 nor more than 21 days after the
preliminary arraignment unless extended for cause or the
issuing authority fixes an earlier date upon the request of
the defendant or defense counsel with the consent of the
complainant and the attorney for the Commonwealth; and
that failure to appear without good cause for the prelimi-
nary hearing will be deemed a waiver by the defendant of
the right to be present at any further proceedings before
the issuing authority, and that the case shall proceed in
the defendant’s absence, and a warrant of arrest shall be
issued; and

* * % * %
Comment

Nothing in this rule is intended to address public
access to arrest warrant affidavits. See Commonwealth v.
Fenstermaker, 515 Pa. 501, 530 A.2d 414 (1987).

The 2011 amendment to paragraph (D)(3)(d)(iii)
conforms this rule with the new procedures set
forth in Chapter 5, Part E, permitting the attorney
for the Commonwealth to proceed to an indicting
grand jury without a preliminary hearing in cases
in which witness intimidation has occurred, is
occurring, or is likely to occur. See Rule 556.2.

* & Ed * *®

Official Note: Original Rule 6003 adopted June 28,
1974, effective July 1, 1974; amended January 26, 1977,
effective April 1, 1977; amended December 14, 1979,
effective April 1, 1980; amended July 1, 1980, effective
August 1, 1980; amended October 22, 1981, effective
January 1, 1982; Comment revised December 11, 1981,
effective July 1, 1982; amended January 28, 1983, effec-
tive July 1, 1983; amended February 1, 1989, effective
July 1, 1989; rescinded August 9, 1994, effective January
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1, 1995. New Rule 6003 adopted August 9, 1994, effective
January 1, 1995; amended September 13, 1995, effective
January 1, 1996. The January 1, 1996 effective date
extended to April 1, 1996; amended March 22, 1996,
effective July 1, 1996; the April 1, 1996 effective date
extended to July 1, 1996; amended August 28, 1998,
effective immediately; renumbered Rule 1003 and
amended March 1, 2000, effective April 1, 2001; amended
May 10, 2002, effective September 1, 2002; amended
August 24, 2004, effective August 1, 2005; amended
August 15, 2005, effective February 1, 2006; amended
April 5, 2010, effective April 7, 2010; amended January

27, 2011, effective in 30 days; amended , 2011,
effective , 2011.
Committee Explanatory Reports:

* * * ES *

Court’s Order adopting the April 5, 2010 amend-
ments to paragraph (D)(3)(d) published at 40 Pa.B.
2012 (April 17, 2010).

Report explaining the proposed amendments to
paragraph (D)(3)(d)(iii) concerning indicting grand
juries published for comment at 41 Pa.B. 5549
(October 15, 2011).

CHAPTER 11. ABOLITIONS AND SUSPENSIONS
Rule 1101. Suspension of Acts of Assembly.

This rule provides for the suspension of the following
Acts of Assembly:

& * S * *

(7) The Act of November 21, 1990, P. L. 588, No. 138,
§ 1, 42 Pa.C.S. § 8934, which authorizes the sealing of
search warrant affidavits, and which is implemented by
Rule 211, is suspended only insofar as the Act is inconsis-
tent with Rules 205, 206, and 211.

(8) The Act of October 5, 1980, P. L. 693, No. 142,
§ 216(a)(2), 42 Pa.C.S. § 4548, that provides that
“except for the power to indict,” the investigating
grand jury has all the same powers as any other
grand jury, is suspended only insofar as the Act is
inconsistent with Rule 556.1(A).

& * b * *

Official Note: Former Rule 39 adopted October 1,
1997, effective October 1, 1998; rescinded March 1, 2000,
effective April 1, 2001, and replaced by Rule 1101. Former
Rule 159 adopted September 18, 1973, effective January
1, 1974; amended January 28, 1983, effective July 1,
1983; amended February 1, 1989, effective July 1, 1989;
amended April 10, 1989, effective July 1, 1989; amended
January 31, 1991, effective July 1, 1991; rescinded March
1, 2000, effective April 1, 2001, and replaced by Rule
1101. Former Rule 340 combined previous Rules 321 and
322, which were the prior suspension rules, and was
adopted June 29, 1977, effective September 1, 1977,
amended April 24, 1981, effective June 1, 1981; amended
January 28, 1983, effective July 1, 1983; rescinded March
1, 2000, effective April 1, 2001, and replaced by Rule
1101. Former Rule 1415 adopted July 23, 1973, effective
90 days hence; paragraph (g) added March 21, 1975,
effective March 31, 1975; amended August 14, 1995,
effective January 1, 1996; rescinded March 1, 2000,
effective April 1, 2001, and replaced by Rule 1101. Former
Rule 2020 adopted September 3, 1993, effective January
1, 1994; rescinded March 1, 2000, effective April 1, 2001,
and replaced by Rule 1101. New Rule 1101 adopted
March 1, 2000, effective April 1, 2001; amended ,
2011, effective , 2011.

Committee Explanatory Reports:
£l & & & *

NEW RULE 1101:

Final Report explaining the reorganization and renum-
bering of the rules and the provisions of Rule 1101

published at 30 Pa.B. [ 1477 ] 1478 (March 18, 2000).

Report explaining the proposed amendments add-
ing paragraph (8)suspending 42 Pa.C.S. § 4548 pub-
lished for comment at 41 Pa.B. 5549 (October 15,
2011).

REPORT

Proposed New Pa.Rs.Crim.P. 556 through 556.12, and
Proposed Correlative Changes to Pa.Rs.Crim.P. 103,
540, 542, 544, 547, 560, 573, 578, 582, 646,

648, 1003, and 1101

Indicting Grand Juries
I. Background

In January 2010, the Philadelphia Inquirer published a
series of articles reporting on what was seen as systemic
problems within the criminal justice system of the First
Judicial District. In response to these articles, the Court
appointed a Commission to study the issues raised by the
Philadelphia Inquirer.

One of the problems identified in the Inquirer articles
concerned intimidation by threats of violence to witnesses
and/or witnesses’ family members. “Witness intimidation
pervades the Philadelphia criminal courts, increasingly
extracting a heavy toll in no-show witnesses, recanted
testimony—and collapsed cases ... Prosecutors, detec-
tives, and even some defense lawyers say witness fear has
become an unspoken factor in virtually every court case
involving violent crime in Philadelphia. Reluctant or
terrified witnesses routinely fail to appear in court, and
when they do, they often recant their earlier testimony or
statements to police.””

The recommendations of the Court’s Commission in-
cluded, as a way to address the problem of witness
intimidation, a proposal that the Court adopt rules
providing for the use of the indicting grand jury similar to
the indicting grand jury procedures in a number of other
jurisdictions, including the federal courts. The Commis-
sion’s Report explained that the indicting grand jury
would be utilized in lieu of proceeding by preliminary
hearing on an as-needed basis in cases in which witness
intimidation has occurred or is a distinct possibility. The
Court referred the matter to the Committee to consider
the Commission’s proposal and to develop a set of rules
that would reinstitute the indicting grand jury in Penn-
sylvania as suggested by the Commission.

The Committee reviewed the history of the indicting
grand jury and its evolution in Pennsylvania, examining
the constitutional, statutory, and rule provisions, and the
case law governing indicting grand juries in Pennsylvania
and in other jurisdictions. An initial question raised by
the Court was whether the process for reinstituting the
indicting grand jury could be accomplished by rule or
would have to be by statute. After thoroughly reviewing
the history of the indicting grand jury and its evolution in
Pennsylvania, and the materials prepared by the Com-
mission, the Committee unanimously agreed that the
Court, pursuant to its constitutional and statutory au-
thority to prescribe general rules governing practice,

! Nancy Phillips, et al., “Witnesses Fear Reprisals, and Cases Crumble—Intimidation
On The Streets Is Changing the Way Trials Are Run.” PHILA. INQUIRER, Dec. 14,
2009.
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procedure, and conduct of all courts, has the power to
reinstitute the indicting grand jury by rule. The Commit-
tee therefore proceeded with development of procedural
rules to accomplish this as requested by the Court, and is
proposing that the Court adopt new Rules of Criminal
Procedure 556 through 556.12 that establish the proce-
dures for the judicial districts to resume wusing the
indicting grand jury and that establish the procedures
necessary to convene the indicting grand jury, to conduct
the grand jury, and to proceed following the grand jury’s
action. The Committee also is proposing correlative and
conforming amendments Rules of Criminal Procedure
103, 540, 544, 547, 560, 646, 1003, and 1101 and revisions
of the Comments to Rules of Criminal Procedure 542,
573, 578, 582, and 648. The proposed new procedures, as
much as possible, incorporate the procedures recom-
mended by the Commission, the procedures from the
current investigating grand jury rules, Rules 220—231,
and the former indicting grand jury rules, former Rules
200—224.

II. Discussion of Rule Changes
Placement of New Rules

When initially considering the placement of the new
indicting grand jury rules, it was thought that the rules
just would be re-inserted into the same chapter of the
rules where the indicting grand jury rules were prior to
being rescinded—then-Chapter 200 (Grand dJury, Indict-
ment, and Information). However, since the time when
the indicting grand jury rules were rescinded, the Crimi-
nal Rules have been reorganized and renumbered, and
there no longer is a chapter comparable to former Chap-
ter 200.2 In the current rules, Chapter 200 deals only
with investigations and includes the search warrant and
investigating grand jury rules. The rules governing pre-
liminary hearings are in Chapter 5, Part D (Proceedings
in Court Cases Before Issuing Authorities) and the rules
governing informations, formerly in Chapter 2, are now in
Chapter 5 Part E (Procedures Following a Case Held for
Court). Sequentially, the indicting grand jury procedures
come after the rules governing preliminary hearings and
before the procedures for when a case is held for court. In
view of this, the Committee is proposing that a separate
Part be added to Chapter 5 that would be dedicated to
the indicting grand jury procedures. This separate Part
would be new Part E (Indicting Grand Jury) and begin
with Rule 556.° Because of the dearth of available
numbers in this chapter, although not a preferred method
for numbering the Criminal Rules but a less confusing
option than renumbering all the rules in Chapter 5, all
the new rules in Part E will fall under Rule 556, and the
next rules in the sequence would be Rule 556.1 etc.

Resumption of Using Indicting Grand Jury

In 1973, Article I § 10 of the Pennsylvania Constitution
(Initiation of criminal proceedings; twice in jeopardy;
eminent domain) was amended to provide “each of the
several courts of common pleas may, with the approval of
the Supreme Court, provide for the initiation of criminal
proceedings therein by information filed in the manner
provided by law.” The implementing statute, Act 238 of
1974,* and the Criminal Rules establishing the proce-
dures for the use of informations in judicial districts that
had received approval from the Court to proceed by
information instead of indicting grand jury were adopted
in 1974.

2 See 30 Pa.B. 1478 (March 18, 2000).

3 This will necessitate re-naming current Parts E and F.

“The Act 238, which initially was in Title 17, sections 271—276, was repealed in
1978 as part of the Judiciary Act Repealer Act and replaced and amended by 42
Pa.C.S. § 8931.

In 1991, the Supreme Court approved the request of
the last court of common pleas to abolish the indicting
grand jury,® and directed the Committee to develop rules
providing for the rescission of the indicting grand jury
rules. On August 12, 1993, effective September 1, 1993,
the Court adopted the Committee’s proposal for the
rescission of the indicting grand jury and indictment rules
as no longer necessary, and for correlative changes to
other rules necessitated by the rescission.®

The Committee believes that, because the Supreme
Court was constitutionally required to approve the judi-
cial districts’ request to proceed by information instead of
indictment, which effectively rescinded the indicting
grand jury, before a judicial district may resume using
the indicting grand jury, the judicial district would have
to receive the approval of the Supreme Court.

The Committee initially considered requiring the indi-
vidual judicial districts to petition the Court for permis-
sion to reinstitute the indicting grand jury, similar to the
petition procedure used when the judicial districts re-
quested permission to proceed by information. Procedur-
ally, however, such a procedure seemed to be overly
complex, time consuming, and potentially confusing. Al-
ternatively, the Committee agreed that the best way to
accomplish the reinstitution of the indicting grand jury
would be for the Supreme Court, correlatively with
adopting procedural rules governing indicting grand jury
rules, to issue an administrative order permitting any
judicial district to resume using the indicting grand jury
subject to the provisions of the indicting grand jury rules.
Accordingly, the Committee plans on proposing this to the
Court when it submits the proposal for the new indicting
grand jury rules. If the Court adopts the rules and issues
such an administrative order, the administrative order
would be referenced in the Comment to proposed new
Rule 556.

Scope of Indicting Grand Jury Authority: Proposed New
Rule 556

The Committee discussed how broad the jurisdiction of
the indicting grand juries should be and whether the
scope should be expanded beyond the cases in which
witness intimidation is at issue. There were a number of
different opinions expressed by the Committee about
whether and in what manner the use of the indicting
grand jury should be limited. After considering various
approaches, the Committee ultimately agreed that, as a
first step for bringing back the indicting grand jury the
new procedures should be narrowly drafted. Adding to
this determination was the fact that indicting grand
juries had not been used in Pennsylvania for more than
eighteen years and the new proposals would not provide
for a preliminary hearing procedure following indictment
as was the case in the previous practice.

Accordingly, proposed new Rule 556 (Indicting Grand
Jury) permits the judicial districts to proceed by indicting
grand jury as provided by the rules but only in cases in
which witness intimidation has occurred, is occurring, or
is likely to occur.

Proposed Rule 556.1 (Summoning Panels of Grand Ju-
rors)

Rule 556.1 sets forth the procedures for summoning an
indicting grand jury. When a judicial district elects to
proceed with the indicting grand jury, the president
judge, or the president judge’s designee, must order that
one or more panels be summoned. The Committee noted
that the judicial districts that choose to use the indicting

5 Bedford County Court of Common Pleas.
6 See 22 Pa.B. 3826 (July 25, 1992).
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grand jury may want to have a standing grand jury for
that purpose, and agreed that should be permitted in the
rule.

In addition, the Committee discussed whether judicial
districts with sitting investigating grand juries could
order the investigating grand jury to sit as an indicting
grand jury reasoning that permitting this dual function
would promote judicial economy. From research into this
question, we learned that several other jurisdictions
provide for this by rule or statute, and agreed that the
rules should permit this in Pennsylvania. To accommo-
date a sitting investigating grand jury sitting as an
indicting grand jury, to the extent possible, the proposed
new procedures for the indicting grand jury, including the
procedures for summoning, are the same as the proce-
dures for the investigating grand jury.”

By permitting the investigating grand jury to sit as an
indicting grand jury, the rules create an inconsistency
with the provision of Section 4548(c) of the Investigating
Grand Jury Act, 42 Pa.C.S. § 4548(c) (Other Powers),
that provides, inter alia, “[e]xcept for the power to indict,
the investigating grand jury shall have every power
available to any other grand jury in the Commonwealth,”
and, unless addressed, may cause confusion for the bench
and bar. Because of the benefits of permitting the investi-
gating grand jury to sit as an indicting grand jury, the
proposal includes the recommendation that 42 Pa.C.S.
§ 4548(c) be suspended but only insofar as it is inconsis-
tent with Rule 556.1(A). To accomplish this, the Rule
556.1 Comment includes a paragraph explaining the
suspension and referring to Rule 1101. Rule 1101 would
be amended to provide for the suspension.

When an investigating grand jury sits as an indicting
grand jury, there should not be an overlap of functions.
However, there may be situations in which there has been
a crime but the Commonwealth does not know who did it
and submits the case to the investigating grand jury. The
investigating grand jury gathers information during its
investigation of the crime and learns the identity of the
perpetrator. The attorney for the Commonwealth then
determines the crime is one in which there is intimida-
tion and submits the case to the indicting grand jury,
which, in this case, is the same body as the investigating
grand jury. In this situation, it makes sense to permit the
incorporation of the evidence presented to the grand jury
during the investigation for the grand jury’s consideration
when it is sitting as the indicting grand jury. The
Comment explains that the rule does not prevent the
investigating grand jury when sitting as an indicting
grand jury from considering the evidence already pre-
sented to it.

Proposed Rule 556.2 (Proceeding by Indicting Grand Jury
without Preliminary Hearing)

Rule 556.2 sets forth the new procedures for either
proceeding to an indicting grand jury or proceeding to a
preliminary hearing. To proceed to an indicting grand
jury, the attorney for the Commonwealth must file a
motion setting forth facts that show that witness intimi-
dation has occurred, is occurring, or is likely to occur.
This fact-based motion procedure provides the judge with
an opportunity to decline to grant the motion but only if
the attorney for the Commonwealth does not make out
sufficient facts about the witness intimidation. However,
if the judge finds the motion is sufficient, he or she must
grant the motion.

7 This reasoning also applies to the inclusion of the procedures from the investigat-

ing grand jury rules in proposed new Rules 556.3, 556.5, 556.6, 556.7, 556.8, 556.9,
and 556.10.

The motion is made ex parte to the president judge, or
the president judge’s designee. In most cases, the Com-
mittee anticipates that the judge designated to receive
these motions also will be the judge designated to super-
vise the grand jury. If the judge grants the motion, the
judge shall seal the motion and order granting the
motion, and the attorney for the Commonwealth shall file
both with the clerk of courts. In addition, concurrently
with granting the motion, the judge must notify the
proper issuing authority that the attorney for the Com-
monwealth’s motion has been granted thereby providing
notice that the preliminary hearing must be stayed.

Procedurally, all court cases will continue to be insti-
tuted by the filing of a complaint or an arrest without a
warrant, the preliminary arraignments will be conducted
by the proper issuing authority, and the preliminary
hearing initially will be scheduled by the issuing author-
ity. When the attorney for the Commonwealth is proceed-
ing to an indicting grand jury instead of to a preliminary
hearing, because the case has not been held for court, and
because, until the grand jury proceeding actually is held,
the possibility that a preliminary hearing will have to be
held remains, the Committee is proposing that the case
remain open in the proper issuing authority’s office.
Proposed new Rule 556.11, explained in more detail
below, sets forth the procedures for maintaining the case
before the magisterial district judge when the case is
submitted to the grand jury.

The proposal also permits the defendant to waive the
grand jury proceedings in the same manner that he or
she may waive the preliminary hearing, but only with the
consent of the Commonwealth. The consent of the Com-
monwealth requirement was added because there may be
situations in which the Commonwealth will want to
memorialize a witness’s testimony on the record particu-
larly when there is witness intimidation. Paragraph (C) of
this rule and new Rule 556.12 provide for the waiver.

Proposed Rule 556.3 (Composition and Organization of
the Indicting Grand Jury)

Rule 556.3 incorporates most of the procedures for the
composition and organization of the indicting grand jury
as are set forth in Rule 222 for the investigating grand
jury because the investigating grand jury also may be
sitting as the indicting grand jury. The Committee is
proposing some organizational changes to paragraph (B)
to make the rule clearer with regard to the manner of
selection.

Proposed Rule 556.4 (Objections to Grand Jury and
Grand Jurors; Motion to Dismiss)

Rule 556.4 is taken from former Criminal Rule 203.
During discussions of these procedures, questions arose
about the procedures for challenging the array of the
grand jury and whether such challenges have a constitu-
tional basis. Research revealed that the right to challenge
the array is a common law right and that some of the
challenges, such as those based on race or gender, are
constitutional challenges. Commonwealth v. Dessus, 423
Pa. 177, 224 A.2d 188 (1966), cited in the former indicting
grand jury rules, and other early Pennsylvania cases that
recognize the right to challenge the array appear to still
be good law. In view of this research, proposed new Rule
556.4 incorporates procedures for challenging the array.
The rule also sets forth the procedures for filing a motion
to dismiss the indictment.

The former rules provided that the motion to dismiss
an indictment should be made as part of the omnibus
pretrial motion. This provision was deleted from the rules
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when the indicting grand jury rules were rescinded. With
the reinstitution of the indicting grand jury, the new
procedures incorporate this previous procedure. In addi-
tion, the challenge to the array also would be made as
part of the omnibus pretrial motion. Rule 556.4(C) spells
out these requirements and the Comment to Rule 578
would be revised to add challenges to the array and
motions to dismiss to the list of matters that should be
included in the omnibus pretrial motion.

One concern raised throughout the Committee’s discus-
sions was the importance of protecting a defendant’s right
to habeas corpus proceedings when there has been an
indicting grand jury proceeding. To ensure that the
procedures in Rule 556.4 are not read as limiting this
right, the Rule 556.4 Comment includes a cautionary
provision explaining that “nothing in the rule limits the
availability of habeas corpus proceedings as provided by
law.”

A last point with reference to challenges to the array
and motions to dismiss relates to the defendant’s access
to information concerning the indicting grand jury prior
to the grand jury proceedings. Providing for these chal-
lenges and motions in the rules does not give the
defendant a right to participate in the process prior to an
indictment, see, e.g., Commonwealth v. Dessus, supra. In
recognition of the special nature of these indicting grand
juries because of witness intimidation and the fact that
indicting grand juries have not been in existence in
Pennsylvania for over 18 years, the Comment provides
clarification by explaining “nothing in this rule is in-
tended to require notice to defendant of the time and
place of the impaneling of a grand jury, or to give the
defendant the right to be present for the selection of the
grand jury.”

Proposed Rule 556.5 (Duration of Indicting Grand Jury)

Rule 556.5 is consistent with 42 Pa.C.S. § 4546 (Term
of Investigating Grand Jury) but leaves the duration to
the discretion of the judge with the outside limit of 18
months. Although the Committee believes the indicting
grand jury proceedings under these new rules ordinarily
will be relatively brief, and therefore it might not be
necessary to provide for an extension mechanism, because
the goal is to have the new procedures for the indicting
grand jury be the same as the procedures for the
investigating grand jury, Rule 556.5 includes, as much as
possible, the same detailed procedures for the extension
of and early termination of the grand jury that are
applicable in investigating grand jury proceedings.

Proposed Rules 556.6 (Administering Oath to Grand Jury
and Foreperson) and 556.7 (Administration of Oath to
Witnesses; Court Personnel)

The provisions in Rules 556.6 and 556.7 are taken from
former Criminal Rules 206 and 207 and Criminal Rules
223, 223, and 225. The supervising judge would be
required to administer the oath to the foreperson, the
deputy foreperson, and the other grand jurors. This
provision is taken from the rescinded rules and includes
the text of the oaths that is required to be administered.
The oaths to the witnesses and court personnel would be
administered by the foreperson, or deputy foreperson, and
the text of the oaths are taken from the investigating
grand jury rules.

Proposed Rule 556.8 (Recording of Testimony Before In-
dicting Grand Jury)

Rule 556.8 provides for the recording of the grand jury
proceedings other than deliberations and voting and is
taken from Criminal Rules 228 and 229. The rescinded

indicting grand jury rules prohibited the recording of the
proceedings. The Committee agreed to follow the proce-
dure in the investigating grand jury rules, as well as a
number of states, to ensure there is a record should there
be a need to review the grand jury proceedings. The
supervising judge would maintain control of the record-
ings and the transcript, as well as, of any physical
evidence introduced during the proceedings. In addition,
the rule provides for the destruction of the transcript if no
indictment is returned, except for good cause. “Good
cause” would include, for example, the prosecution of a
witness for perjury.

Proposed Rule 556.9 (Who May be Present During Ses-
sions of Indicting Grand Jury)

Rule 556.9 is taken from Criminal Rule 231. In consid-
ering the provisions of Rule 231, whether a witness may
disclose his or her testimony was discussed in view of the
provisions of 42 Pa.C.S. § 4549(d) that provides for a
witness to disclose his or her grand jury testimony.
Because any case before the indicting grand jury under
these new rules involves witness intimidation and permit-
ting a witness to disclose his or her testimony could be
dangerous, there are different considerations for these
witnesses than for witnesses before the investigating
grand jury. In view of this, Rule 556.9 provides that the
indicting grand jury witness may not disclose his or her
testimony unless the witness has received the supervising
judge’s permission to do so. This variation between the
investigating grand jury procedures and the indicting
grand jury procedures is explained in the Comment.

The Committee also considered the procedures in other
jurisdictions for permitting witnesses to testify using
two-way simultaneous audio-visual communication. Al-
though the Committee does not believe the rules should
mandate this procedure, it agreed there would be no
reason not to permit such testimony with the approval of
the supervising judge. A paragraph explaining this is
included in the Comment.

Proposed Rule 556.10 (Secrecy; Disclosure)

Rule 556.10 is taken from Criminal Rule 230 and
provides the procedures for maintaining the secrecy of the
grand jury proceedings, paragraph (A), and for the disclo-
sure, paragraph (B).

Paragraph (A) requires that all evidence is subject to
grand jury secrecy and any violation may be subject to
contempt.

Paragraph (B)(1) provides that the supervising judge
must provide the attorney for the Commonwealth with a
copy of the transcript of the grand jury proceeding for the
attorney’s official duties.

Paragraph (B)(2) provides that the transcript of a
witness’s testimony be furnished to the defendant but
only after the direct testimony of the witness at trial.
This limitation on disclosure was a concern for the
Committee. We explored various options for the time for
pretrial discovery taking into consideration the concerns
about witness intimidation as well as the defendant’s
need to have adequate time to review the discovery to
prepare for the trial. The proposal is that rule would
provide that the pretrial discovery would be 30 days
before the commencement of trial with a provision for the
attorney for the Commonwealth to request a delay in
discovery when the need arises. The Comment explains
that the court should grant a continuance to the defen-
dant when he or she needs more time to review the
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materials. The Comment also includes an explanation of
what constitutes the “commencement of trial” using the
provisions from Rule 600.

Another issue discussed concerned whether a defendant
may testify before the indicting grand jury, noting that
Rule 230(B)(1) suggests that the defendant may testify
before the investigating grand jury, and that other juris-
dictions provide for the defendant’s testimony. The Com-
mittee agreed the rules should not address this issue, but
reasoned that leaving the rule silent did not prevent a
defendant from asking to testify. However, the Committee
decided to include language comparable to Rule 230(B)(1)
in Rule 556.10 to ensure that any defendant who is
permitted to testify before the indicting grand jury would
be entitled to a copy of the transcript of his or her
testimony. They were concerned that if the language was
omitted from Rule 556.10 then it might be construed as
prohibiting the defendant’s right to the transcript and
that would create due process issues.

Proposed Rule 556.11 (Grand Jury Authority and Action)

Although Rule 556.11 is taken from former Criminal
Rule 210, the new rule sets forth a completely new
concept for the proceedings related to the indicting grand
jury’s actions and for how the case is handled while
remaining with the issuing authority. Under the former
indicting grand jury procedures, after a defendant was
held for court following a preliminary hearing, the attor-
ney for the Commonwealth would prepare a bill of
indictment and submit that to the indicting grand jury. If
the indicting grand jury, after considering the bill of
indictment, voted to indict, the attorney for the Common-
wealth would prepare the indictment and file it in the
court of common pleas and the case would proceed to an
arraignment. Under the proposed new procedures:

(1) The case would remain open in the magisterial
district court until the grand jury acts to either indict the
defendant (holds the case for court), or declines to indict.
The issuing authority would forward the case to the clerk
of courts pursuant to Rule 547 after the grand jury
indicts in the same way he or she forwards a case after a
case is held for court following a preliminary hearing.

(2) When the issuing authority receives notice from the
president judge that the case is being presented to an
indicting grand jury, the issuing authority is required to
cancel the preliminary hearing. To provide a means to
monitor the case while the proceedings are before the
indicting grand jury, the rule would require the issuing
authority to conduct status hearings every 30 days until
the grand jury acts.

(3) To simplify the post-indictment procedures and to
keep them more in line with the post-preliminary hearing
procedures, the function of the grand jury’s indictment
would be changed from the charging document that was
comparable to an information to a notice-type document
that sets forth the charges held for court by the grand
jury and authorizes the attorney for the Commonwealth
to file an information. Thereafter, the attorney for the
Commonwealth would proceed in the same manner as he
or she would proceed after a case is held for court
following a preliminary hearing.

(4) If the grand jury declines to indict, the supervising
judge must dismiss the complaint and the attorney for
the Commonwealth may re-file pursuant to Rule 544.

Proposed Rule 556.12. (Waiver of Grand Jury Action)

Rule 556.12 sets forth the procedures for the waiver of
the grand jury proceedings. The procedures are compa-
rable to the procedures for waiving the preliminary
hearing but, as explained above, require the consent of
the attorney for the Commonwealth. In addition, the
supervising judge has to approve the waiver.

Conforming Changes to Rules 103, 540, 542, 544, 547,
560, 573, 578, 582, 646, 648, and 1003

The Committee also is proposing conforming changes to
Rules 103, 540, 542, 544, 547, 560, 573, 578, 582, 646,
648, and 1003. Except for the changes described below,
the conforming changes merely add references to the new
indicting grand jury procedures.

Rule 103 would be amended to change the definition of
“indictment” from “a bill of indictment which has been
approved by a grand jury and properly returned to court,
or which has been endorsed with a waiver as provided in
former Rule 215” to “the instrument holding the defen-
dant for court after a grand jury votes to indict and
authorizing the attorney for the Commonwealth to pre-
pare an information” to conform with the proposal that
when an indicting grand jury votes to indict the defen-
dant, the attorney for the Commonwealth proceeds by
filing an information as set forth in the rules. The
definition of “information” also would be amended to
make it clear that an information is presented to the
court by the attorney for the Commonwealth when the
defendant is held for court or waives the preliminary
hearing or a grand jury proceeding. The Rule 103 Com-
ment further clarifies the new function of the “indict-
ment” under the indicting grand jury rules.

Rule 540(F) includes, as an exception to when an
issuing authority would set the date for the preliminary
hearing, the situation when the attorney for the Common-
wealth is presenting the case to an indicting grand jury.
Paragraph (F)(3) would be amended to extend the time
for conducting the preliminary hearing from 3 to 10 days
after the preliminary arraignment to 14 to 21 days after
the preliminary arraignment to accommodate the timing
for proceeding to an indicting grand jury depending on
whether or not the defendant is in custody.

Rule 544(A) would be amended to add when the
indicting grand jury declines to indict a defendant as a
situation when the attorney for the Commonwealth may
re-file the charges.

Rule 547(A) would be amended by adding “either
following a preliminary hearing or an indictment by a
grand jury” after “When a defendant is held for court” to
include the action by the grand jury into the rule
requirement for when an issuing authority must prepare
a transcript of the proceedings to send to the court of
common pleas. Similarly, paragraph (C) would be
amended by the addition of a new paragraph (7) that
requires a copy of the indictment to be forwarded with
the transcript.

Rule 560(A) would be amended by adding the issuance
of an indictment to when an information is to be prepared
by the attorney for the Commonwealth.

The Rule 578 Comment would be amended to add “or
dismiss” in paragraph (5) to make it clear that a motion
to dismiss an information is to be included in the
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omnibus pretrial motion and to add a new paragraph (10)
providing that a challenge to the array of an indicting
grand jury ordinarily would be made as part of the
omnibus pretrial motion.

The amendment to Rule 646(C)(3) adding “indictment”
is a corrective amendment referring to indictments under
the former indicting grand jury rules that were rescinded
in 1993 as explained further in the Comment.

Rule 1003(D)(3)(d)(iii) would be amended by adding an
“unless” clause comparable to the “unless” clause in Rule
540(F), and explains that the Municipal Court judge must
inform the defendant of the preliminary hearing unless
the preliminary hearing is waived or the case is being
presented to an indicting grand jury.

As explained more fully in the discussion of proposed
new Rule 556.1, Rule 1101 would be amended to include
the suspension of 42 Pa.C.S. § 4548(c) but only insofar as
the statute is inconsistent with the provisions of Rule
556.1 that permit an investigating grand jury to also sit
as an indicting grand jury.

[Pa.B. Doc. No. 11-1762. Filed for public inspection October 14, 2011, 9:00 a.m.]

DISCIPLINARY BOARD OF
THE SUPREME COURT

Notice of Suspension

Notice is hereby given that Kurt D. Mitchell having
been suspended from the practice of law in the State of
Florida for a period of 10 days by Order of the Supreme
Court of Florida dated October 5, 2010; the Supreme
Court of Pennsylvania issued an Order dated September
26, 2011, suspending Kurt D. Mitchell from the practice
of law in this Commonwealth for a period of 10 days. In
accordance with Rule 217(f), Pa.R.D.E., since this for-
merly admitted attorney resides outside the Common-
wealth of Pennsylvania, this notice is published in the
Pennsylvania Bulletin.

ELAINE M. BIXLER,
Secretary
The Disciplinary Board of the
Supreme Court of Pennsylvania
[Pa.B. Doc. No. 11-1763. Filed for public inspection October 14, 2011, 9:00 a.m.]
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