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THE COURTS

Title 204—JUDICIAL
SYSTEM GENERAL
PROVISIONS

PART V. PROFESSIONAL ETHICS AND CONDUCT
[ 204 PA. CODE CH. 81 ]

Amendments to the Pennsylvania Rules of Profes-
sional Conduct to Address the Need for
Changes in Detection of Conflicts of Interest,
Outsourcing, Technology and Client Develop-
ment, and Technology and Confidentiality

Notice of Proposed Rulemaking

Notice is hereby given that The Disciplinary Board of
the Supreme Court of Pennsylvania is considering recom-
mending to the Pennsylvania Supreme Court that the
Court amend Pennsylvania Rules of Professional Conduct
(RPC) 1.6 and 1.17, as set forth in Annex A; RPC’s 1.1,
5.3 and 5.5, as set forth in Annex B; RPC’s 1.18, 7.1, 7.2,
and 7.3, as set forth in Annex C; and RPC’s 1.0, 1.1, 1.4,
and 4.4, as set forth in Annex D.

In August 2012, the ABA House of Delegates approved
changes to the Model Rules of Professional Conduct by
adopting resolutions proposed by the ABA Commission on
Ethics 20/20. The work of the ABA Commission reflected
changes in 21st century technology, lawyer mobility, and
the legal marketplace. The amendments proposed in this
Notice follow the recommendation of the Pennsylvania
Bar Association, whose Legal Ethics and Professional
Responsibility Committee (“PBA Ethics Committee”) had
issued reports after study of the ABA’s approved changes
to the Model Rules. The PBA Ethics 20/20 Resolutions
are available online at http:/www.pabar.org/public/
committees/Iglethic/resouces.asp. This Notice incorporates
the key points outlined in the PBA Ethics Committee
Reports and provides explanatory commentary on the
proposed changes.

Detection of Conflicts of Interest (see Annex A)

A lawyer exploring the possibility of joining a different
firm or organization, or law firms considering a merger,
must identify possible conflicts of interest in a manner
consistent with a lawyer’s duty of confidentiality. The
purpose of the proposed changes to RPC 1.6 (Confidential-
ity of Information) is to provide guidance to the lawyer or
law firms, while their effect is to confer limited authority
to disclose information to another firm to detect conflicts
of interest before the lawyer is hired or the firms merge
as long as the limited disclosures do not “compromise the
attorney-client privilege or otherwise prejudice the client.”
The PBA Ethics Committee carefully considered but
rejected claims that the proposed changes would jeopar-
dize the client-lawyer relationship and the duty of confi-
dentiality for the mere purpose of business expediency;
and that when disclosing confidential information, law-
yers should be required to confirm the client’s consent in
writing or advise the client to seek independent counsel.

New Comment (19) to RPC 1.6 instructs that the
disclosure may not take place until “substantive discus-
sions regarding the new relationship have occurred” and
“should ordinarily include no more than the identity of
the persons and entities involved in a matter, a brief

summary of the general issues involved, and information
about whether the matter has terminated.” The Comment
provides three examples of when any disclosure is prohib-
ited: a corporate client is seeking advice on a corporate
takeover that has not been publicly announced; a person
has consulted a lawyer about the possibility of divorce
before the person’s intentions are known to the person’s
spouse; and a person has consulted a lawyer about a
criminal investigation that has not led to a public charge.
Under those circumstances, the lawyer must obtain the
client’s or former client’s “informed consent,” which term
is defined in RPC 1.0(e).

New Comment (20) to RPC 1.6 permits disclosed infor-
mation to be used or further disclosed “only to the extent
necessary to detect and resolve conflicts of interest.” That
Comment also explains that new RPC 1.6 does not
restrict the use of information acquired by means inde-
pendent of any disclosure under the Rule and also does
not affect the disclosure of information within a law firm
when the disclosure is otherwise authorized.

In connection with sharing information with non-
lawyers outside the lawyer’s own firm, an amendment to
Comment (25), as renumbered, refers the reader to new
Comments (3) and (4) of RPC 5.3 (Responsibilities Re-
garding Nonlawyer Assistance), which are discussed in
the section on Outsourcing, infra.

Proposed changes to Comment (19) to RPC 1.6 and
Comment (4) to RPC 1.17 (Sale of Law Practice) address
disclosures in connection with the purchase of a law
practice. The latter Comment would emphasize that a
client file constitutes “detailed” information relating to
the representation, and disclosure of the file requires
client consent.

Outsourcing (see Annex B)

Although domestic and foreign outsourcing of legal and
law-related work is on the increase, the current Rules
have not specifically addressed outsourcing. The purpose
of the proposed changes to RPC’s 1.1, 5.3 and 5.5 is to
help lawyers and law firms better understand how ethi-
cally to retain outside lawyers.

Proposed new Comments to RPC 1.1 (Competence)
identify the factors that a lawyer must consider when
retaining lawyers outside the firm to provide assistance
in a client matter. Comment (6) provides that the lawyer
must “reasonably believe that the other lawyers’ services
will contribute to the competent and ethical representa-
tion of the client.” The reasonableness of the decision to
retain a lawyer outside the lawyer’s own firm will depend
upon the circumstances, including the experience of the
nonfirm lawyers; the nature of the assigned services; and
the ethical rules and ethical environments of the jurisdic-
tions in which the services will be performed, particularly
as they relate to confidential information. Comment (7)
provides that lawyers from different firms “ordinarily
should consult with each other and the client about the
scope of their respective representations and the alloca-
tion of responsibility among them.” Even without inclu-
sion of the term “ordinarily,” the term “should” is permis-
sive and defines an area in which the lawyer has
discretion to exercise professional judgment. PA RPC,
SCOPE, par. (14).

In connection with the lawyer’s decision to outsource,
the PBA Ethics Committee struck language in Comment
(6) to the Model Rule providing that the lawyer “should
ordinarily obtain informed consent from the client.”
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Under current RPC 5.3 (Responsibilities Regarding
Nonlawyer Assistants), lawyers with managerial author-
ity within a law firm have a duty to establish internal
policies and procedures to provide reasonable assurance
that nonlawyers in the firm act in a manner compatible
with the Rules of Professional Conduct. Proposed amend-
ments to both the title of RPC 5.3, which substitutes
“Assistance” for “Assistants,” and Comment (1), as renum-
bered, would now require the managerial lawyer to
institute similar measures applicable to nonlawyers out-
side the firm who work on firm matters.

New Comment (3) to RPC 5.3 explains that a lawyer
who uses a nonlawyer outside the firm for legal services
to a client must make reasonable efforts to ensure that
the services are provided in a manner that is compatible
with the lawyer’s professional obligations. The extent of
this obligation will also depend upon the circumstances,
including those outlined above in connection with Com-
ment (6) to RPC 1.1. New Comment (3) also provides that
efforts to ensure the ethical provision of legal services will
include communicating directions appropriate under the
circumstances to the nonlawyer outside the firm.

New Comment (4) to RPC 5.3 provides that where the
client directs the selection of a particular nonlawyer
service provider outside the firm, the lawyer ordinarily
should agree with the client concerning the allocation of
responsibility, as between the client and the lawyer, for
monitoring the nonlawyer.

Comment (1) to RPC 5.5 would now include a sentence
that would make clear that a lawyer cannot engage in
outsourcing in a manner that would facilitate the unau-
thorized practice of law by lawyers or nonlawyers.

Technology and Client Development (see Annex C)

The purpose of the proposed changes to RPC’s 1.18, 5.5,
7.1, 7.2, and 7.3 is to address ethics-related issues that
have arisen from lawyers’ use of new marketing services,
such as law firm websites, blogs, social and professional
networking sites, pay-per-click ads, pay-per-lead services,
and online videos.

Under current subsection (a) of RPC 1.18 (Duties to
Prospective Client), a prospective client relationship is
formed between a lawyer and another person when they
“discuss” the possibility of forming a client-lawyer rela-
tionship; “discussion” implies a two-way verbal exchange.
Under new subsection (a), when a person “consults” with
a lawyer about the possibility of forming a client-lawyer
relationship, RPC 1.18’s duties are triggered.

Comment (2) to RPC 1.18 explains that whether writ-
ten, oral or electronic communications constitute a “con-
sultation” depends on the circumstances. By way of
example, the Comment states that a consultation is likely
to have occurred if a lawyer, either in person or through
the lawyer’s advertising in any medium, specifically re-
quests or invites the submission of information about a
potential representation without “clear and reasonably
understandable warnings and cautionary statements that
limit the lawyer’s obligations,” and the person provides
the requested or invited information. In contrast, no
consultation has occurred if a person unilaterally commu-
nicates information to a lawyer, including in response to:
an unsolicited email or other communication; advertising
that merely describes the lawyer’s education, experience,
areas of practice, and contact information; or advertising
that provides legal information of general interest.

Comment (3) to RPC 7.1 (Communications Concerning
a Lawyer’s Services) would be changed to clarify that
disclaimers or qualifying language in an advertisement

may preclude a finding that a statement is misleading to
“the public” rather than “a prospective client.”

Proposed Comment (2) to RPC 7.2 (Advertising) would
permit a lawyer to publicly disseminate the lawyer’s
email address and website, while Comments (3) and (6) to
that Rule recognize that the Internet and other forms of
electronic information are now among the most powerful
mediums for getting information to the public.

Under the proposed amendments to Comment (6) to
RPC 7.2, a lawyer would still be allowed to pay for
advertising permitted by RPC 7.2 but would not be
permitted to pay another person for “recommending the
lawyer’s services or for channeling professional work in a
manner that violates Rule 7.3 (Direct Contact with
Prospective Clients).” A “recommendation” occurs if the
communication “endorses or vouches for a lawyer’s cre-
dentials, abilities, competence, character, or other profes-
sional qualities.”

Significantly, a lawyer would be permitted to pay others
for generating client leads, such as Internet-based client
leads, if three conditions are met: 1) the lead generator
does not “recommend” the lawyer; 2) any payment to the
lead generator is consistent with RPC 1.5(e), pertaining to
division of fees, and RPC 5.4, pertaining to professional
independence of a lawyer; and 3) the lead generator’s
communications are not false or misleading under RPC
7.1. To comply with RPC 7.1, a lawyer must not pay a
lead generator that states, implies, or creates a reason-
able impression that the lead generator: 1) is recommend-
ing the lawyer; 2) is making the referral without payment
from the lawyer; or 3) has analyzed a person’s legal
problems when determining which lawyer should receive
the referral.

Although the ABA Commission on Ethics 20/20 consid-
ered deleting the word “channeling” in Comment (6) to
RPC 7.2, the Commission heard concerns that some forms
of lead generation might be problematic, even if no
“recommendation” occurs. By keeping the prohibition
against “channeling” in the Rule, a lawyer would violate
RPC 7.2 by paying someone to distribute a lawyer’s
business cards to accident victims without actually “rec-
ommending” the lawyer in explicit terms; as explained by
the Commission, “such a person would be ‘channeling’
professional work without ‘recommending’ the lawyer.”
Thus, “channeling” serves as a reminder that lawyers
should not use others to engage in forms of client
development that violate RPC 7.3 (Direct Contact with
Prospective Clients).

Amendments to the title and text of RPC 7.3 would
delete references to “prospective client” and replace that
term with either “person” or “the target of the solicita-
tion,” thereby broadening the prohibition of the rule to
include contacts with all possible future clients, not just
those who have actually shared information with a lawyer
and thus have become “prospective clients” under RPC
1.18 (Duties to Prospective Clients).

A new proposed Comment (1) to RPC 7.3 is intended to
provide a clearer definition of “solicitation.” A targeted
communication initiated by the lawyer is a “solicitation” if
the communication is: 1) directed to a specific person; and
2) offers to provide, or can reasonably be understood as
offering to provide, legal services. Comments (2) and (3)
will make clear that direct in-person, live telephone or
real-time electronic contact by a lawyer with someone
known to need legal services is prohibited.

In contrast, new proposed Comment (1) provides that a
lawyer’s communication typically does not constitute a
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“solicitation” if the communication is: 1) directed to the
general public, such as through a billboard, Internet
banner advertisement, website, or a television commer-
cial; 2) in response to a request for information; or 3)
automatically generated in response to Internet searches.

Finally, the term “prospective clients” would be deleted
from Comment (21) to RPC 5.5 (Unauthorized Practice of
Law; Multijurisdictional Practice of Law), which amend-
ment would be consistent with the language changes to
the text of RPC 7.3. Comment (21) to RPC 5.5 appears in
Annex B.

Technology and Confidentiality (see Annex D)

The purpose of the proposed amendments to RPC’s 1.0,
1.1, 1.4, 1.6 and 4.4 is to offer guidance to lawyers about
their duty to protect confidential information in light of
technology changes that have transformed how lawyers
communicate with their clients and store confidential
information.

Paragraph (n) of RPC 1.0 (Terminology) updates the
existing definition of a “writing” by replacing the word
“e-mail” with the term “electronic communications.” Com-
ment (9) to RPC 1.0, which discusses the mechanism of
screening of a disqualified lawyer within a law firm,
clarifies that the screened lawyer is to be denied access to
“information in electronic form” as well as law firm files.

Although Comment (6) to RPC 1.1 (Competence) implic-
itly encompasses a lawyer’s duty to remain current with
changes in the law and its practice, including the benefits
and risks associated with relevant technology, the pro-
posed amendment to Comment (6) makes that duty
explicit.

Comment (4) to RPC 1.4 (Communication) currently
requires a lawyer to promptly return or acknowledge
client telephone calls. Technology has overtaken that
duty, and the proposed amendment to Comment (4) would
require a lawyer to “promptly respond to or acknowledge
client communications.”

New paragraph (d) of RPC 1.6 (Confidentiality of
Information), which appears in Annex A, imposes a duty
on a lawyer to make reasonable efforts to prevent the
inadvertent or unauthorized disclosure of, or unauthor-
ized access to, information relating to the representation
of a client.

Guidance for applying the text of paragraph (d) would
be included in new Comment (25) to RPC 1.6, which also
appears in Annex A. That Comment requires a lawyer to
act competently to safeguard privileged information
against “unauthorized access by third parties” and “inad-
vertent or unauthorized disclosure by the lawyer.” The
Comment requires that the lawyer make “reasonable
efforts” to prevent the access or disclosure and provides
five factors to be considered in determining the reason-
ableness of the lawyer’s efforts, although those factors are
not all-inclusive. Those five factors are: 1) the sensitivity
of the information; 2) the likelihood of disclosure if
additional safeguards are not employed; 3) the cost of
employing additional safeguards; 4) the difficulty of
implementing the safeguards; and 5) the extent to which
the safeguards adversely affect the lawyer’s ability to
represent clients (e.g., by making a device or important
piece of software excessively difficult to use). The Com-
ment provides that a client may require the lawyer to
implement special security measures not required by the
Rule and may give informed consent to forgo security
measures that would otherwise be required by the Rule.

Current paragraph (b) of RPC 4.4 (Respect for Rights of
Third Persons) addresses a lawyer’s obligation upon
receipt of inadvertently disclosed documents. Amend-
ments to paragraph (b) and to Comment (2) to RPC 4.4
make clear that the term “documents,” which typically
refers to information existing in paper form, includes
“electronically stored information” such as emails and
embedded data, commonly referred to as “metadata,” but
“only if the receiving lawyer knows or reasonably should
know that the metadata was inadvertently sent to the
receiving lawyer.” Another amendment to Comment (2)
defines the phrase “inadvertently sent,” as follows: “when
it is accidentally transmitted, such as when an email or
letter is misaddressed or a document, including electroni-
cally stored information, is accidentally included with
information that was intentionally transmitted.”

Interested persons are invited to submit written com-
ments by mail, facsimile, or email regarding the proposed
amendments to the Office of the Secretary, The Disciplin-
ary Board of the Supreme Court of Pennsylvania, 601
Commonwealth Avenue, Suite 5600, PO Box 62625, Har-
risburg, PA 17106-2625, Facsimile number (717-231-
3382), Email address Dboard.comments@pacourts.us on
or before May 16, 2013.

By The Disciplinary Board of the
Supreme Court of Pennsylvania

ELAINE M. BIXLER,

Secretary
Annex A
TITLE 204. JUDICIAL SYSTEM GENERAL
PROVISIONS

PART V. PROFESSIONAL ETHICS AND CONDUCT
Subpart A. PROFESSIONAL RESPONSIBILITY

CHAPTER 81. RULES OF PROFESSIONAL
CONDUCT

Subchapter A. RULES OF PROFESSIONAL
CONDUCT

§ 81.4. Rules of Professional Conduct.
The following are the Rules of Professional Conduct:
CLIENT-LAWYER RELATIONSHIP

Rule 1.6. Confidentiality of Information.
* ES k kS ES

(c) A lawyer may reveal such information to the extent
that the lawyer reasonably believes necessary:

* & * *k *

(6) to effectuate the sale of a law practice consistent
with Rule 1.17[ . ]; or

(7) to detect and resolve conflicts of interest from
the lawyer’s change of employment or from changes
in the composition or ownership of a firm, but only
if the revealed information would not compromise
the attorney-client privilege or otherwise prejudice
the client.

(d) A lawyer shall make reasonable efforts to
prevent the inadvertent or unauthorized disclosure
of, or unauthorized access to, information relating
to the representation of a client.

(e) The duty not to reveal information relating to
representation of a client continues after the client-lawyer
relationship has terminated.
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Comment:
ES * ES % ES

[ Disclosure Adverse to Client] Detection of Con-
flicts of Interest

(19) Paragraph (c)(7) recognizes that lawyers in
different firms may need to disclose limited infor-
mation to each other to detect and resolve conflicts
of interest, such as when a lawyer is considering an
association with another firm, two or more firms
are considering a merger, or a lawyer is consider-
ing the purchase of a law practice. See Rule 1.17,
Comment (4). Under these circumstances, lawyers
and law firms are permitted to disclose limited
information, but only once substantive discussions
regarding the new relationship have occurred. Any
such disclosure should ordinarily include no more
than the identity of the persons and entities in-
volved in a matter, a brief summary of the general
issues involved, and information about whether the
matter has terminated. Even this limited informa-
tion, however, should be disclosed only to the
extent reasonably necessary to detect and resolve
conflicts of interest that might arise from the pos-
sible new relationship. Moreover, the disclosure of
any information is prohibited if it would compro-
mise the attorney-client privilege or otherwise
prejudice the client (e.g., the fact that a corporate
client is seeking advice on a corporate takeover
that has not been publicly announced; that a per-
son has consulted a lawyer about the possibility of
divorce before the person’s intentions are known to
the person’s spouse; or that a person has consulted
a lawyer about a criminal investigation that has
not led to a public charge). Under those circum-
stances, paragraph (a) prohibits disclosure unless
the client or former client gives informed consent.
A lawyer’s fiduciary duty to the lawyer’s firm may
also govern a lawyer’s conduct when exploring an
association with another firm and is beyond the
scope of these Rules.

(20) Any information disclosed pursuant to para-
graph (¢)(7) may be used or further disclosed only
to the extent necessary to detect and resolve con-
flicts of interest. Paragraph (c)(7) does not restrict
the use of information acquired by means indepen-
dent of any disclosure pursuant to paragraph (c)(7).
Paragraph (¢)(7) also does not affect the disclosure
of information within a law firm when the disclo-
sure is otherwise authorized, see Comment (6), such
as when a lawyer in a firm discloses information to
another lawyer in the same firm to detect and
resolve conflicts of interest that could arise in
connection with undertaking a new representation.

(21) A lawyer may be ordered to reveal information
relating to the representation of a client by a court or by
another tribunal or governmental entity claiming author-
ity pursuant to other law to compel the disclosure. Absent
informed consent of the client to do otherwise, the lawyer
should assert on behalf of the client all nonfrivolous
claims that the order is not authorized by other law or
that the information sought is protected against disclo-
sure by the attorney-client privilege or other applicable
law. In the event of an adverse ruling, the lawyer must
consult with the client about the possibility of appeal to
the extent required by Rule 1.4.

[ (20) ] (22) Paragraph (c) permits disclosure only to
the extent the lawyer reasonably believes the disclosure

is necessary to accomplish one of the purposes specified.
Where practicable, the lawyer should first seek to per-
suade the client to take suitable action to obviate the
need for disclosure. In any case, a disclosure adverse to
the client’s interest should be no greater than the lawyer
reasonably believes necessary to accomplish the purpose.
If the disclosure will be made in connection with a
judicial proceeding, the disclosure should be made in a
manner that limits access to the information to the
tribunal or other persons having a need to know it and
appropriate protective orders or other arrangements
should be sought by the lawyer to the fullest extent
practicable.

[ 21) ] (23) Paragraph (c) permits but does not require
the disclosure of information relating to a client’s repre-
sentation to accomplish the purposes specified in para-
graphs (c)(1) through [ (¢)(6) ] (¢)(7). In exercising the
discretion conferred by this Rule, the lawyer may consider
such factors as the nature of the lawyer’s relationship
with the client and with those who might be injured by
the client, the lawyer’s own involvement in the transac-
tion and factors that may extenuate the conduct in
question. A lawyer’s decision not to disclose as permitted
by paragraph (c) does not violate this Rule. Disclosure
may be required, however, by other Rules. Some Rules
require disclosure only if such disclosure would be permit-
ted by paragraph (c). See Rules 1.2(d), 4.1(b), 8.1 and 8.3.
Rule 3.3, on the other hand, requires disclosure in some
circumstances regardless of whether such disclosure is
permitted by this Rule. See Rule 3.3(c).

Withdrawal

[ (22) ] (24) If the lawyer’s services will be used by the
client in materially furthering a course of criminal or
fraudulent conduct, the lawyer must withdraw, as stated
in Rule 1.16(a)(1). After withdrawal the lawyer is re-
quired to refrain from making disclosure of the client’s
confidences, except as otherwise provided in Rule 1.6.
Neither this Rule nor Rule 1.8(b) nor Rule 1.16(d)
prevents the lawyer from giving notice of the fact of
withdrawal, and the lawyer may also withdraw or disaf-
firm any opinion, document, affirmation, or the like.
Where the client is an organization, the lawyer may be in
doubt whether contemplated conduct will actually be
carried out by the organization. Where necessary to guide
conduct in connection with this Rule, the lawyer may
make inquiry within the organization as indicated in Rule
1.13(b).

Acting Competently to Preserve Confidentiality

[ 23) Alawyer must ] (25) Paragraph (d) requires
a lawyer to act competently to safeguard information
relating to the representation of a client against unau-
thorized access by third parties and against inadver-
tent or unauthorized disclosure by the lawyer or other
persons who are participating in the representation of the
client or who are subject to the lawyer’s supervision. See
Rules 1.1, 5.1 and 5.3. The unauthorized access to, or
the inadvertent or unauthorized disclosure of, in-
formation relating to the representation of a client
does not constitute a violation of paragraph (c¢) if
the lawyer has made reasonable efforts to prevent
the access or disclosure. Factors to be considered
in determining the reasonableness of the lawyer’s
efforts include, but are not limited to, the sensitiv-
ity of the information, the likelihood of disclosure if
additional safeguards are not employed, the cost of
employing additional safeguards, the difficulty of
implementing the safeguards, and the extent to
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which the safeguards adversely affect the lawyer’s
ability to represent clients (e.g., by making a device
or important piece of software excessively difficult
to use). A client may require the lawyer to imple-
ment special security measures not required by this
Rule or may give informed consent to forgo secu-
rity measures that would otherwise be required by
this Rule. Whether a lawyer may be required to
take additional steps to safeguard a client’s infor-
mation in order to comply with other law, such as
state and federal laws that govern data privacy or
that impose notification requirements upon the loss
of, or unauthorized access to, electronic informa-
tion, is beyond the scope of these Rules. For a
lawyer’s duties when sharing information with
nonlawyers outside the lawyer’s own firm, see Rule
5.3, Comments (3)—(4).

[ 24)] (26) When transmitting a communication that
includes information relating to the representation of a
client, the lawyer must take reasonable precautions to
prevent the information from coming into the hands of
unintended recipients. This duty, however, does not re-
quire that the lawyer use special security measures if the
method of communication affords a reasonable expecta-
tion of privacy. Special circumstances, however, may
warrant special precautions. Factors to be considered in
determining the reasonableness of the lawyer’s expecta-
tion of confidentiality include the sensitivity of the infor-
mation and the extent to which the privacy of the
communication is protected by law or by a confidentiality
agreement. A client may require the lawyer to implement
special security measures not required by this Rule or
may give informed consent to the use of a means of
communication that would otherwise be prohibited by this
Rule. Whether a lawyer may be required to take
additional steps in order to comply with other law,
such as state and federal laws that govern data
privacy, is beyond the scope of these Rules.

Former Client

[ 25) ] (27) The duty of confidentiality continues after
the client-lawyer relationship has terminated. See Rule
1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against
using such information to the disadvantage of the former
client.

Lobbyists

[ 26) ] (28) A lawyer who acts as a lobbyist on behalf
of a client may disclose information relating to the
representation in order to comply with any legal obliga-
tion imposed on the lawyer-lobbyist by the Legislature,
the Executive Branch or an agency of the Commonwealth,
or a local government unit which are consistent with the
Rules of Professional Conduct. Such disclosure is explic-
itly authorized to carry out the representation. The
Disciplinary Board of the Supreme Court shall retain
jurisdiction over any violation of this Rule.

Rule 1.17. Sale of Law Practice.

* * * * *
Comment:
* * * Ed *

Client Confidences, Consent and Notice

(4) Negotiations between seller and prospective pur-
chaser prior to disclosure of information relating to a
specific representation of an identifiable client no more
violate the confidentiality provisions of Rule 1.6 than do
preliminary discussions concerning the possible associa-

tion of another lawyer or mergers between firms, with
respect to which client consent is not required. See Rule
1.6(c)(6) and (7). Providing the purchaser access to
[ the ] client-specific detailed information relating to the

representation [ and to the ], such as the client’s file,
however, requires client consent. The Rule provides that
before such information can be disclosed by the seller to
the purchaser the client must be given actual written
notice of the contemplated sale and file transfer including
the identity of the purchaser and any proposed change in
the terms of future representation, and must be told that
the decision to consent or make other arrangements must
be made within 60 days. If actual notice is given, and the
client makes no response within the 60 day period, client
consent to the sale will be presumed.

* * ES * ES
Annex B
TITLE 204. JUDICIAL SYSTEM GENERAL
PROVISIONS

PART V. PROFESSIONAL ETHICS AND CONDUCT
Subpart A. PROFESSIONAL RESPONSIBILITY

CHAPTER 81. RULES OF PROFESSIONAL
CONDUCT

Subchapter A. RULES OF PROFESSIONAL
CONDUCT

§ 81.4. Rules of Professional Conduct.
The following are the Rules of Professional Conduct:
CLIENT-LAWYER RELATIONSHIP

Rule 1.1. Competence.

Comment:
* * % * k

Retaining or Contracting With Other Lawyers

(6) Before a lawyer retains or contracts with
other lawyers outside the lawyer’s own firm to
provide or assist in the provision of legal services
to a client, the lawyer must reasonably believe that
the other lawyers’ services will contribute to the
competent and ethical representation of the client.
See also Rules 1.2, 1.4, 1.6, and 5.5(a). The reason-
ableness of the decision to retain or contract with
other lawyers outside the lawyer’s own firm will
depend upon the circumstances, including the edu-
cation, experience and reputation of the nonfirm
lawyers; the nature of the services assigned to the
nonfirm lawyers; and the legal protections, profes-
sional conduct rules, and ethical environments of
the jurisdictions in which the services will be
performed, particularly relating to confidential in-
formation.

(7) When lawyers from more than one law firm
are providing legal services to the client on a
particular matter, the lawyers ordinarily should
consult with each other and the client about the
scope of their respective representations and the
allocation of responsibility among them. See Rule
1.2. When making allocations of responsibility in a
matter pending before a tribunal, lawyers and par-
ties may have additional obligations that are a
matter of law beyond the scope of these Rules.
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Maintaining Competence

[6)] (8 To maintain the requisite knowledge and
skill, a lawyer should keep abreast of changes in the law
and its practice, including the benefits and risks
associated with relevant technology, engage in con-
tinuing study and education and comply with all continu-
ing legal education requirements to which the lawyer is
subject.

LAW FIRMS AND ASSOCIATIONS

Rule 5.3. Responsibilities Regarding Nonlawyer [ Assis-
tants ] Assistance.
ES * ES * kS

Comment:

[ 1) Lawyers generally employ assistants in their
practice, including secretaries, investigators, law
student interns, and paraprofessionals. Such assis-
tants, whether employees or independent contrac-
tors, act for the lawyer in rendition of the lawyer’s
professional services. A lawyer must give such as-
sistants appropriate instruction and supervision
concerning the ethical aspects of their employment,
particularly regarding the obligation not to disclose
information relating to representation of the client,
and should be responsible for their work product.
The measures employed in supervising nonlawyers
should take account of the fact that they do not
have legal training and are not subject to profes-
sional discipline.

(2) Paragraph (a) requires lawyers with manage-
rial authority within a law firm to make reasonable
efforts to establish internal policies and procedures
designed to provide reasonable assurance that
nonlawyers in the firm will act in a way compatible
with the Rules of Professional Conduct. See Com-
ment (1) to Rule 5.1. Paragraph (b) applies to
lawyers who have supervisory authority over the
work of a nonlawyer. Paragraph (c) specifies the
circumstances in which a lawyer is responsible for
conduct of a nonlawyer that would be a violation of
the Rules of Professional Conduct if engaged in by

a lawyer. 1

(1) Paragraph (a) requires lawyers with manage-
rial authority within a law firm to make reasonable
efforts to ensure that the firm has in effect mea-
sures giving reasonable assurance that nonlawyers
in the firm and nonlawyers outside the firm who
work on firm matters act in a way compatible with
the professional obligations of the lawyer. See Com-
ment (6) to Rule 1.1 and Comment (1) to Rule 5.1.
Paragraph (b) applies to lawyers who have supervi-
sory authority over such nonlawyers within or
outside the firm. Paragraph (c) specifies the cir-
cumstances in which a lawyer is responsible for the
conduct of such nonlawyers within or outside the
firm that would be a violation of the Rules of
Professional Conduct if engaged in by a lawyer.

Nonlawyers Within the Firm

(2) Lawyers generally employ assistants in their
practice, including secretaries, investigators, law
student interns, and paraprofessionals. Such assis-
tants, whether employees or independent contrac-
tors, act for the lawyer in rendition of the lawyer’s
professional services. A lawyer must give such as-
sistants appropriate instruction and supervision
concerning the ethical aspects of their employment,

particularly regarding the obligation not to disclose
information relating to representation of the client,
and should be responsible for their work product.
The measures employed in supervising nonlawyers
should take account of the fact that they do not
have legal training and are not subject to profes-
sional discipline.

Nonlawyers Outside the Firm

(3) A lawyer may use nonlawyers outside the firm
to assist the lawyer in rendering legal services to
the client. Examples include the retention of an
investigative or paraprofessional service, hiring a
document management company to create and
maintain a database for complex litigation, sending
client documents to a third party for printing or
scanning, and using an Internet-based service to
store client information. When using such services
outside the firm, a lawyer must make reasonable
efforts to ensure that the services are provided in a
manner that is compatible with the lawyer’s profes-
sional obligations. The extent of this obligation will
depend upon the circumstances, including the edu-
cation, experience and reputation of the nonlawyer;
the nature of the services involved; the terms of
any arrangements concerning the protection of cli-
ent information; and the legal and ethical environ-
ments of the jurisdictions in which the services will
be performed, particularly with regard to confiden-
tiality. See also Rules 1.1, 1.2, 14, 1.6, 5.4(a), and
5.5(a). When retaining or directing a nonlawyer
outside the firm, a lawyer should communicate
directions appropriate under the circumstances to
give reasonable assurance that the nonlawyer’s
conduct is compatible with the professional obliga-
tions of the lawyer.

(4) Where the client directs the selection of a
particular nonlawyer service provider outside the
firm, the lawyer ordinarily should agree with the
client concerning the allocation of responsibility
for monitoring as between the client and the law-
yer. See Rule 1.2. When making such an allocation
in a matter pending before a tribunal, lawyers and
parties may have additional obligations that are a
matter of law beyond the scope of these Rules.

Rule 5.5. Unauthorized Practice of Law; Multijuris-
dictional Practice Of Law.

Comment:

[1.] @) A lawyer may practice law only in a jurisdic-
tion in which the lawyer is authorized to practice. A
lawyer may be admitted to practice law in a jurisdiction
on a regular basis or may be authorized by court rule or
order or by law to practice for a limited purpose or on a
restricted basis. Paragraph (a) applies to unauthorized
practice of law by a lawyer, whether through the lawyer’s
direct action or by the lawyer assisting another person.
For example, a lawyer may not assist a person in
practicing law in violation of the rules governing
professional conduct in that person’s jurisdiction.

* & * b *

[ 21.] (21) Paragraphs (¢) and (d) do not authorize
communications advertising legal services [ to prospec-
tive clients ] in this jurisdiction by lawyers who are
admitted to practice in other jurisdictions. Whether and
how lawyers may communicate the availability of their
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services [ to prospective clients ] in this jurisdiction is
governed by Rules 7.1 to 7.5.

Annex C

TITLE 204. JUDICIAL SYSTEM GENERAL
PROVISIONS

PART V. PROFESSIONAL ETHICS AND CONDUCT
Subpart A. PROFESSIONAL RESPONSIBILITY

CHAPTER 81. RULES OF PROFESSIONAL
CONDUCT

Subchapter A. RULES OF PROFESSIONAL
CONDUCT

§ 81.4. Rules of Professional Conduct.
The following are the Rules of Professional Conduct:

CLIENT-LAWYER RELATIONSHIP
Rule 1.18. Duties to Prospective Clients.

(a) A person who [ discusses ] consults with a lawyer
about the possibility of forming a client-lawyer relation-
ship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a
lawyer who has [ had discussions with ] learned
information from a prospective client shall not use or
reveal information which may be significantly harmful to
that person [ learned in the consultation ], except as
Rule 1.9 would permit with respect to information of a
former client.

(c) A lawyer subject to paragraph (b) shall not repre-
sent a client with interests materially adverse to those of
a prospective client in the same or a substantially related
matter if the lawyer [ received ] learned information
from the prospective client that could be significantly
harmful to that person in the matter, except as provided
in paragraph (d). If a lawyer is disqualified from repre-
sentation under this paragraph, no lawyer in a firm with
which that lawyer is associated may knowingly undertake
or continue representation in such a matter, except as
provided in paragraph (d).

(d) When [ a ] the lawyer has [ received disqualify-
ing ] learned information as defined in paragraph (c),
representation is permissible if:

* * * * &

Comment:

(1) Prospective clients, like clients, may disclose infor-
mation to a lawyer, place documents or other property in
the lawyer’s custody, or rely on the lawyer’s advice. A
lawyer’s [ discussions ] consultations with a prospec-
tive client usually are limited in time and depth and
leave both the prospective client and the lawyer free (and
sometimes required) to proceed no further. Hence, pro-
spective clients should receive some but not all of the
protection afforded clients.

(2) [ Not all persons who communicate informa-
tion to a lawyer are entitled to protection under
this Rule. A person who communicates information,
such as an unsolicited e-mail or other communica-
tion,] A person becomes a prospective client by
consulting with a lawyer about the possibility of
forming a client-lawyer relationship with respect to
a matter. Whether communications, including writ-
ten, oral, or electronic communications, constitute
a consultation depends on the circumstances. For
example, a consultation is likely to have occurred if

a lawyer, either in person or through the lawyer’s
advertising in any medium, specifically requests or
invites the submission of information about a po-
tential representation without clear and reasonably
understandable warnings and cautionary state-
ments that limit the lawyer’s obligations, and a
person provides information in response. See also
Comment (4). In contrast, a consultation does not
occur if a person provides information to a lawyer,
such as in an unsolicited e-mail or other communi-
cation, in response to advertising that merely de-
scribes the lawyer’s education, experience, areas of
practice, and contact information, or provides legal
information of general interest. Such a person com-
municates information unilaterally to a lawyer[ , 1
without any reasonable expectation that a client-lawyer
relationship will be established, and is thus not a
[ “prospective client” within the meaning of para-
graph (a). ] “prospective client.” A person who partici-
pates in an initial consultation, or communicates informa-
tion, with the intent to disqualify a lawyer from
representing a client with materially adverse interests is
not entitled to the protections of paragraphs (b) or (c) of
this Rule. A person’s intent to disqualify may be inferred
from the circumstances.
* ES * & ES

(4) In order to avoid acquiring disqualifying informa-
tion from a prospective client, a lawyer considering
whether or not to undertake a new matter should limit
the initial [ interview ] consultation to only such infor-
mation as reasonably appears necessary for that purpose.
Where the information indicates that a conflict of interest
or other reason for non-representation exists, the lawyer
should so inform the prospective client or decline the
representation. If the prospective client wishes to retain
the lawyer, and if consent is possible under Rule 1.7, then
consent from all affected present or former clients must
be obtained before accepting the representation.

(5) A lawyer may condition [ conversations ] a con-
sultation with a prospective client on the person’s in-
formed consent that no information disclosed during the
consultation will prohibit the lawyer from representing a
different client in the matter. See Rule 1.0(e) for the
definition of informed consent. If the agreement expressly
so provides, the prospective client may also consent to the
lawyer’s subsequent use of information received from the
prospective client.

* * ¥ * %

INFORMATION ABOUT LEGAL SERVICES

Rule 7.1. Communications Concerning a Lawyer’s [ Ser-
vice ] Services.

Comment:
* ES ES * ES

(3) An advertisement that truthfully reports a lawyer’s
achievements on behalf of clients or former clients may be
misleading if presented so as to lead a reasonable person
to form an unjustified expectation that the same results
could be obtained for other clients in similar matters
without reference to the specific factual and legal circum-
stances of each client’s case. Similarly, an unsubstanti-
ated comparison of the lawyer’s services or fees with the
services or fees of other lawyers may be misleading if
presented with such specificity as would lead a reason-
able person to conclude that the comparison can be
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substantiated. The inclusion of an appropriate disclaimer
or qualifying language may preclude a finding that a
statement is likely to create unjustified expectations or
otherwise mislead [ a prospective client ] the public.

ES * ES * kS
Rule 7.2. Advertising.
* * * % *
Comment:

(1) To assist the public in learning about and obtain-
ing legal services, lawyers should be allowed to make
known their services not only through reputation but also
through organized information campaigns in the form of
advertising. Advertising involves an active quest for
clients, contrary to the tradition that a lawyer should not
seek clientele. However, the public’s need to know about
legal services can be fulfilled in part through advertising.
This need is particularly acute in the case of persons of
moderate means who have not made extensive use of
legal services. The interest in expanding public informa-
tion about legal services ought to prevail over consider-
ations of tradition. Nevertheless, advertising by lawyers
entails the risk of practices that are misleading or
overreaching.

(2) This Rule permits public dissemination of informa-
tion concerning a lawyer’s name or firm name, address,
email address, website, and telephone number; the
kinds of services the lawyer will undertake; the basis on
which the lawyer’s fees are determined, including prices
for specific services and payment and credit arrange-
ments; a lawyer’s foreign language ability; names of
references and, with their consent, names of clients
regularly represented; and other information that might
invite the attention of those seeking legal assistance.

(3) Questions of effectiveness and taste in advertising
are matters of speculation and subjective judgment. Some
jurisdictions have had extensive prohibitions against tele-
vision and other forms of advertising, against advertis-
ing going beyond specified facts about a lawyer, or against
“undignified” advertising. Television [ is now one of],
the Internet, and other forms of electronic commu-
nication are now among the most powerful media for
getting information to the public, particularly persons of
low and moderate income; prohibiting television, Inter-
net, and other forms of electronic advertising, there-
fore, would impede the flow of information about legal
services to many sectors of the public. Limiting the
information that may be advertised has a similar effect
and assumes that the bar can accurately forecast the kind
of information that the public would regard as relevant.
[ Similarly, electronic media, such as the Internet,
can be an important source of information about
legal services, and lawful communication by elec-
tronic mail is permitted by this Rule. ] But see Rule
7.3(a) for the prohibition against [ the ] a solicitation [ of
a prospective client ] through a real-time electronic
exchange [ that is not initiated by the prospective
client ] initiated by the lawyer.

& * b * *

Paying Others to Recommend a Lawyer

(6) Subject to the limitations set forth under [ para-
graph ] paragraphs (c) and (j), a lawyer is allowed to
pay for advertising permitted by this Rule, but otherwise
is not permitted to pay another person for recommend-
ing the lawyer’s services or for channeling profes-

sional work in a manner that violates Rule 7.3. A
communication contains a recommendation if it
endorses or vouches for a lawyer’s credentials,
abilities, competence, character, or other profes-
sional qualities. Paragraph (c)(1), however, allows a
lawyer to pay for advertising and communications permit-
ted by this Rule, including the cost of print, directory
listings, on-line directory listings, newspaper ads, televi-
sion and radio air time, domain-name registrations, spon-
sorship fees, [ banner ads ] Internet-based advertise-
ments, and group advertising. A lawyer may compensate
employees, agents and vendors who are engaged to
provide marketing or client-development services, such as
publicists, public-relations personnel, business-
development staff and website designers. Moreover, a
lawyer may pay others for generating client leads,
such as Internet-based client leads, as long as the
lead generator does not recommend the lawyer, any
payment to the lead generator is consistent with
Rules 1.5(e) and 5.4, and the lead generator’s com-
munications are consistent with Rule 7.1. To comply
with Rule 7.1, a lawyer must not pay a lead genera-
tor that states, implies, or creates a reasonable
impression that it is recommending the lawyer, is
making the referral without payment from the
lawyer, or has analyzed a person’s legal problems
when determining which lawyer should receive the
referral. See also Rule 5.3 for the duties of lawyers and
law firms with respect to the conduct of non-lawyers
[ who prepare marketing materials for them ] and
Rule 8.4(a). This restriction does not prevent an organi-
zation or person other than the lawyer from advertising
or recommending the lawyer’s services. Thus, a legal aid
agency or prepaid legal services plan may pay to adver-
tise legal services provided under its auspices. Likewise, a
lawyer may participate in lawyer referral programs and
pay the usual fees charged by such programs. Paragraph
(¢) does not prohibit paying regular compensation to an
assistant, such as a secretary, to prepare communications
permitted by this Rule.
* k * *k *

Rule 7.3. [ Direct Contact with Prospective ] Solici-
tation of Clients.

(a) A lawyer shall not solicit in-person or by intermedi-
ary professional employment from a [ prospective cli-
ent ] person with whom the lawyer has no family or
prior professional relationship when a significant motive
for the lawyer’s doing so is the lawyer’s pecuniary gain,
unless the person contacted is a lawyer or has a family,
close personal, or prior professional relationship with the
lawyer. The term “solicit” includes contact in-person, by
telephone or by real-time electronic communication, but,
subject to the requirements of Rule 7.1 and Rule 7.3(b),
does not include written communications, which may
include targeted, direct mail advertisements.

(b) A lawyer may contact, or send a written communi-
cation to, [ a prospective client ] the target of the
solicitation for the purpose of obtaining professional
employment unless:

Comment:

(1) A solicitation is a targeted communication
initiated by the lawyer that is directed to a specific
person and that offers to provide, or can reason-
ably be understood as offering to provide, legal
services. In contrast, a lawyer’s communication
typically does not constitute a solicitation if it is
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directed to the general public, such as through a
billboard, an Internet banner advertisement, a web-
site or a television commercial, or if it is in re-
sponse to a request for information or is automati-
cally generated in response to Internet searches.

(2) There is a potential for abuse [ inherent in direct
solicitation, including ] when a solicitation involves
direct in-person, live telephone or real-time electronic
[ communication, ] contact by a lawyer [ of prospec-
tive clients ] with someone known to need legal ser-
vices. These forms of contact subject [ the lay ] a person
to the private importuning of a trained advocate, in a
direct interpersonal encounter. The [ prospective cli-
ent | person, who may already feel overwhelmed by the
circumstances giving rise to the need for legal services,
may find it difficult fully to evaluate all available alterna-
tives with reasoned judgment and appropriate self-
interest in the face of the lawyer’s presence and insis-
tence upon being retained immediately. The situation is
fraught with the possibility of undue influence, intimida-
tion, and over-reaching.

[ )] (3) This potential for abuse inherent in direct
in-person, live telephone or real-time electronic solicita-
tion [ of prospective clients ] justifies its prohibition,
particularly since [ lawyer advertising and written
communication permitted under Rule 7.2 offer ]
lawyers have alternative means of conveying necessary
information to those who may be in need of legal services.
[Advertising and written ] In particular, communi-
cations[ , which may be mailed, or autodialed ] can
be mailed or transmitted by email or other elec-
tronic means that do not involve real-time contact
and do not violate other laws governing solicita-
tions. These forms of communications and solicita-
tions make it possible for [ a prospective client ] the
public to be informed about the need for legal services,
and about the qualifications of available lawyers and law
firms, without subjecting [ the prospective client ] the
public to direct in-person, telephone or real-time elec-
tronic persuasion that may overwhelm [ the client’s ] a
person’s judgment.

[ 3)] (4) The use of general advertising and written,
recorded or electronic communications to transmit infor-
mation from lawyer to [ prospective client ] the pub-
lic, rather than direct in-person, live telephone or real-
time electronic contact, will help to assure that the
information flows cleanly as well as freely. The contents
of advertisements and communications permitted under
Rule 7.2 can be permanently recorded so that they cannot
be disputed and may be shared with others who know the
lawyer. This potential for informal review is itself likely
to help guard against statements and claims that might
constitute false and misleading communications, in viola-
tion of Rule 7.1 The contents of direct in-person, live
telephone or real-time electronic [ conversations be-
tween a lawyer and prospective client ] contact can
be disputed and may not be subject to third-party scru-
tiny. Consequently, they are much more likely to approach
(and occasionally cross) the dividing line between accu-
rate representations from those that are false and mis-
leading.

[ @) ] (5) There is far less likelihood that a lawyer
would engage in abusive practices against [ an indi-
vidual who is ] a former client, or a person with whom

the lawyer has a close personal or family relationship, or
in situations in which the lawyer is motivated by consid-
erations other than the lawyer’s pecuniary gain. Nor is
there a serious potential for abuse when the person
contacted is a lawyer. Consequently, the general prohibi-
tion in Rule 7.3(a) is not applicable in those situations.
Also, paragraph (a) is not intended to prohibit a lawyer
from participating in constitutionally protected activities
of public or charitable legal-service organizations or bona
fide political, social, civic, fraternal, employee or trade
organizations whose purposes include providing or recom-
mending legal services to [ its ] their members or benefi-
ciaries.

[ 5) ] (6) But even permitted forms of solicitation can
be abused. Thus, any solicitation which contains informa-
tion which is false or misleading within the meaning of
Rule 7.1, which involves coercion, duress or harassment
within the meaning of Rule 7.3(b)(3), or which involves
contact with [ a prospective client ] someone who has
made known to the lawyer desire not to be solicited by
the lawyer within the meaning of Rule 7.3(b)(2) is
prohibited. Moreover, if after sending a letter or other
communication [ to a client ] as permitted by Rule 7.2
the lawyer receives no response, any further effort to
communicate with the [ prospective client ] recipient
of the communication may violate the provisions of
Rule 7.3(b).

[ 6)] (7) This Rule is not intended to prohibit a
lawyer from contacting representatives of organizations or
groups that may be interested in establishing a group or
prepaid legal plan for their members, insureds, beneficia-
ries or other third-parties for the purposes informing such
entities of the availability of and details concerning the
plan or arrangement which the lawyer or lawyer’s firm is
willing to offer. This form of communication is not
directed to [ a prospective client ] people who are
seeking legal services for themselves. Rather, it is
usually addressed to an individual acting in a fiduciary
capacity seeking a supplier of legal services for others
who may, if they choose, become prospective clients of the
lawyer. Under these circumstances, the activity which the
lawyer undertakes in communicating with such represen-
tatives and the type of information transmitted to the
individual are functionally similar to and serve the same
purpose as advertising permitted under Rule 7.2.

Annex D

TITLE 204. JUDICIAL SYSTEM GENERAL
PROVISIONS

PART V. PROFESSIONAL ETHICS AND CONDUCT
Subpart A. PROFESSIONAL RESPONSIBILITY

CHAPTER 81. RULES OF PROFESSIONAL
CONDUCT

Subchapter A. RULES OF PROFESSIONAL
CONDUCT

§ 81.4. Rules of Professional Conduct.
The following are the Rules of Professional Conduct:
CLIENT-LAWYER RELATIONSHIP
Rule 1.0. Terminology.

* & * kS *

(n) “Writing” or “written” denotes a tangible or elec-
tronic record of a communication or representation, in-
cluding handwriting, typewriting, printing, [ Photostat-
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ting ] photostating, photography, audio or video
recording, and [ e-mail ] electronic communications.
A “signed” writing includes an electronic sound, symbol or
process attached to or logically associated with a writing
and executed or adopted by a person with the intent to
sign the writing.

Comment:
* * * % *
Screened

(9) The purpose of screening is to assure the affected
parties that confidential information known by the per-
sonally disqualified lawyer remains protected. The per-
sonally disqualified lawyer should acknowledge the obli-
gation not to communicate with any of the other lawyers
in the firm with respect to the matter. Similarly, other
lawyers in the firm who are working on the matter
should be informed that the screening is in place and that
they may not communicate with the personally disquali-
fied lawyer with respect to the matter. Additional screen-
ing measures that are appropriate for the particular
matter will depend on the circumstances. To implement,
reinforce and remind all affected lawyers of the presence
of the screening, it may be appropriate for the firm to
undertake such procedures as a written undertaking by
the screened lawyer to avoid any communication with
other firm personnel and any contact with any firm files
or other [ materials ] information, including infor-
mation in electronic form, relating to the matter,
written notice and instructions to all other firm personnel
forbidding any communication with the screened lawyer
relating to the matter, denial of access by the screened
lawyer to firm files or other [ materials ] information,
including information in electronic form, relating to
the matter, and periodic reminders of the screen to the
screened lawyer and all other firm personnel.

ES * ES *® &

Rule 1.1. Competence.

* * * * *
Comment:
* * * ES *

Maintaining Competence

(6) To maintain the requisite knowledge and skill, a
lawyer should keep abreast of changes in the law and its
practice, including the benefits and risks associated
with relevant technology, engage in continuing study
and education and comply with all continuing legal
education requirements to which the lawyer is subject.

Rule 1.4. Communication.

% * % % %
Comment:
* * * % *

Commaunicating with Client
* * * *k *

(4) A lawyer’s regular communication with clients will
minimize the occasions on which a client will need to
request information concerning the representation. When
a client makes a reasonable request for information,
however, paragraph (a)(4) requires prompt compliance
with the request, or if a prompt response is not feasible,
that the lawyer, or a member of the lawyer’s staff,

acknowledge receipt of the request and advise the client
when a response may be expected. [ Client telephone
calls should be promptly returned or acknowl-
edged.] A lawyer should promptly respond to or
acknowledge client communications.

£ b * k *

TRANSACTIONS WITH PERSONS OTHER THAN
CLIENTS

Rule 4.4. Respect for Rights of Third Persons.

(b) A lawyer who receives a document, including
electronically stored information, relating to the rep-
resentation of the lawyer’s client and knows or reasonably
should know that the document, including electroni-
cally stored information, was inadvertently sent shall
promptly notify the sender.

Comment:

* & * kS &

(2) Paragraph (b) recognizes that lawyers sometimes
receive [ documents that were ] a document includ-
ing electronically stored information, that was mis-
takenly sent or produced by opposing parties or their
lawyers. A document, including electronically stored
information, is inadvertently sent when it is acci-
dentally transmitted, such as when an email or
letter is misaddressed or a document, including
electronically stored information, is accidentally
included with information that was intentionally
transmitted. If a lawyer knows or reasonably should
know that such a document, including electronically
stored information, was sent inadvertently, then this
Rule requires the lawyer to promptly notify the sender in
order to permit that person to take protective measures.
Whether the lawyer is required to take additional steps,
such as returning the [ original ] document, including
electronically stored information, is a matter of law
beyond the scope of these Rules, as is the question of
whether the privileged status of a document, including
electronically stored information, has been waived.
Similarly, this Rule does not address the legal duties of a
lawyer who receives a document, including electroni-
cally stored information, that the lawyer knows or
reasonably should know may have been [ wrongfully ]
inappropriately obtained by the sending person. For
purposes of this Rule, “document, including electroni-
cally stored information” includes [ e-mail or other
electronic modes of transmission ], in addition to
paper documents, email and other forms of elec-
tronically stored information, including embedded
data (commonly referred to as “metadata”), that is
subject to being read or put into readable form.
Metadata in electronic documents creates an obli-
gation under this Rule only if the receiving lawyer
knows or reasonably should know that the
metadata was inadvertently sent to the receiving
lawyer.

(3) Some lawyers may choose to return a document or
delete electronically stored information unread, for

example, when the lawyer learns before receiving [ the
document ] it that it was inadvertently sent [ to the
wrong address ]. Where a lawyer is not required by

applicable law to do so, the decision to voluntarily return
such a document or delete electronically stored infor-
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mation is a matter of professional judgment ordinarily
reserved to the lawyer. See Rules 1.2 and 1.4.
[Pa.B. Doc. No. 13-652. Filed for public inspection April 12, 2013, 9:00 a.m.]

Title 210—APPELLATE
PROCEDURE

PART I. RULES OF APPELLATE PROCEDURE
[210 PA. CODE CHS. 1, 2, 21 AND 25]

Order Amending Rules 124, 910, 911, 2116, 2118,
2135, 2140 and 2544 of the Rules of Appellate
Procedure; No. 223 Appellate Procedural Rules
Doc.

Order
Per Curiam

And Now, this 27th day of March, 2013, upon the
recommendation of the Appellate Court Procedural Rules
Committee; the proposal having been published for public
comment at 42 Pa.B. 1640 (March 31, 2012):

It Is Ordered pursuant to Article V, Section 10 of the
Constitution of Pennsylvania that Rules 124, 910, 911,
2116, 2118, 2135, 2140 and 2544 of the Pennsylvania
Rules of Appellate Procedure are amended in the follow-
ing form.

This Order shall be processed in accordance with
Pa.R.J.A. No. 103(b), and the amendments herein shall be
effective and apply to all appeals and petitions for review
filed 60 days after adoption.

Annex A
TITLE 210. APPELLATE PROCEDURE
PART 1. RULES OF APPELLATE PROCEDURE
ARTICLE 1. PRELIMINARY PROVISIONS
CHAPTER 1. GENERAL PROVISIONS
DOCUMENTS GENERALLY
Rule 124. Form of Papers; Number of Copies.

(a) Size and other physical characteristics.—All [ docu-
ments | papers filed in an appellate court shall be on

8 1/2 inch by 11 inch paper and shall comply with the
following requirements:

(1) The [ document ] papers shall be prepared on
white paper (except for covers, dividers and similar
sheets) of good quality.

(2) The first sheet (except the cover of a brief or

reproduced record) shall contain a 3 inch space from the
top of the paper for all court stampings, filing notices, etc.

(3) [ The text] Text must be double spaced, but
quotations more than two lines long may be indented and
single spaced. Footnotes may be single spaced. Except
as provided in subdivision (2), margins must be at least
one inch on all four sides.

(4) [ The lettering ] Lettering shall be clear and
legible and no smaller than 14 point [ 12 ] in the text

and 12 point in footnotes. [ The lettering ] Lettering
shall be on only one side of a page, except that exhibits

and similar supporting documents, briefs and reproduced
records may be lettered on both sides of a page.

(5) Any metal fasteners or staples must be covered.
Originals must be unbound. [ Documents and pa-
pers ] Copies must be firmly bound.

(6) No backers shall be necessary.

(b) Nonconforming papers.—The prothonotary of an
appellate court may accept any nonconforming [ paper
or other document ] papers.

(c) Copies.—Except as otherwise prescribed by these
rules:

(1) An original of an application for continuance or
advancement of a matter shall be filed.

(2) An original and [ eight copies of any other
application in the Supreme Court and an original
and ] three copies of any other application in the [ Supe-
rior Court or the Commonwealth Court ] appellate
courts shall be filed, but the court may require [ that ]
additional copies [ be furnished ].

Official Note: The 2013 amendment increased the
minimum text font size from 12 point to 14 point
and added a minimum footnote font size of 12
point. This rule requires a clear and legible font.
The Supreme, Superior, and Commonwealth Courts
use Arial, Verdana, and Times New Roman, respec-
tively, for their opinions. A brief using one of these
fonts will be satisfactory.

ARTICLE I1I. APPELLATE PROCEDURE
CHAPTER 9. APPEALS FROM LOWER COURTS
Rule 910. Jurisdictional Statement. Content. Form.

(a) General [ Rule ] rule. The jurisdictional statement
required by Rule 909 shall contain the following in the
order set forth:

(1) A reference to the official and unofficial reports of
the opinions delivered in the courts below, if any, and if
reported, the citation thereto. Any unreported opinions
shall be appended to the jurisdictional statement| . ];

(2) A statement of the basis, either by Act of Assembly
or general rule, for the jurisdiction of the Supreme Court
or the cases believed to sustain that jurisdiction;

(3) The text of the order in question, or the portions
thereof sought to be reviewed, and the date of its entry in
the court. The order may be appended to the statement;

(4) A concise statement of the procedural history of the
casel . ]; and

(5) The questions presented for review, expressed in
the terms and the circumstances of the case but without
unnecessary detail. The statement of questions presented
will be deemed to include every subsidiary question fairly
comprised therein. Only the questions set forth in the
statement, or fairly comprised therein will ordinarily be
considered by the Court.

(b) Matters of [ Form ] form. The jurisdictional state-
ment need not be set forth in numbered paragraphs in
the manner of a pleading. It shall be as short as possible
and shall not exceed [ five pages ] 1000 words, exclud-
ing the appendix.

(c) Certificate of compliance. A jurisdictional
statement that does not exceed five pages when
produced on a word processor or typewriter shall
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be deemed to meet the requirements of subdivision
(b) of this rule. In all other cases, the attorney or
the unrepresented filing party shall include a certi-
fication that the statement complies with the word
count limits. The certificate may be based on the
word count of the word processing system used to
prepare the statement.

(d) Nonconforming [ Statements] statements. The
Prothonotary of the Supreme Court shall not accept for
filing any statement that does not comply with this rule.
He shall return it to the appellant, and inform all parties
in which respect the statement does not comply with the
rule. The prompt filing and service of a new and correct
statement within seven days after return by the Protho-
notary shall constitute a timely filing of the jurisdictional
statement.

Rule 911. Answer to Jurisdictional Statement. Con-
tent. Form.

(a) General rule. An answer to a jurisdictional state-
ment shall set forth any procedural, substantive or other
argument or ground why the order appealed from is not
reviewable as of right and why the Supreme Court should
not grant an appeal by allowance. The answer need not
be set forth in numbered paragraphs in the manner of a
pleading and shall not exceed [ five pages] 1000
words.

(b) Certificate of compliance. An answer to a
jurisdictional statement that does not exceed five
pages when produced on a word processor or
typewriter shall be deemed to meet the require-
ments of subdivision (a) of this rule. In all other
cases, the attorney or the unrepresented filing
party shall include a certification that the answer
complies with the word count limits. The certificate
may be based on the word count of the word
processing system used to prepare the answer.

Official Note: The Supreme Court has, in a number of
cases, determined that a party has no right of appeal, but
has treated the notice of appeal as a petition for allow-
ance of appeal and granted review. See Gossman v. Lower
Chanceford Tp. Bd. of Supervisors, 503 Pa. 392, 469 A.2d
996 (1983); Xpress Truck Lines, Inc. v. Pennsylvania
Liquor Control Board, 503 Pa. 399, 469 A.2d 1000 (1983);
O’Brien v. State Employment Retirement Board, 503 Pa.
414, 469 A.2d 1008 (1983). See also Pa.R.AP. 1102.
Accordingly, a party opposing a jurisdictional statement
shall set forth why the order appealed from is not
reviewable on direct appeal and why the Court should not
grant an appeal by allowance.

CHAPTER 21. BRIEFS AND REPRODUCED
RECORD

CONTENT OF BRIEFS
Rule 2116. Statement of Questions Involved.

(a) General rule.—The statement of the questions in-
volved must state concisely the issues to be resolved,
expressed in the terms and circumstances of the case but
without unnecessary detail. The statement [ shall be no
more than two pages and ] will be deemed to include
every subsidiary question fairly comprised therein. No
question will be considered unless it is stated in the
statement of questions involved or is fairly suggested
thereby. Each question shall be followed by an answer
stating simply whether the court or government unit
agreed, disagreed, did not answer, or did not address the
question. If a qualified answer was given to the question,
appellant shall indicate the nature of the qualification, or

if the question was not answered or addressed and the
record shows the reason for such failure, the reason shall
be stated briefly in each instance without quoting the
court or government unit below.

* & * b *

Official Note: [ Based on former Supreme Court
Rule 52, and makes no change in substance. See
also former Superior Court Rule 42 and former
Commonwealth Court Rule 93.

The 2008 amendments are intended to reinforce
the importance placed upon a party’s statement of
a limited number of concise questions that enable
the court to understand the nature of the legal
issue, and in a general way what points it will be
called on to decide. Thus, a party should incorpo-
rate the pertinent terms and circumstances of the
case, but without details such as names, dates,
amounts or particulars that are irrelevant to the
resolution of the issues presented to the court.

Previously, some practitioners violated Pa.R.A.P.
124 to avoid the 15-line and one-page restrictions of
Pa.R.A.P. 2116 by adjusting fonts, spacing, and mar-
gins. Appellate courts may find issues to be waived
when they are not set forth in compliance with the
Rules of Appellate Procedure. The increase from
one to two pages should provide ample space for
most parties to articulate their questions in an
informative yet concise manner. A party requiring
more than two pages for a statement of questions
should file an application under Pa.R.A.P. 123 ask-
ing for extra pages, explaining why additional
pages are needed, and attaching the proposed ques-
tions to the application. See Pa.R.A.P. 105.

The current language of the Rule is consistent
with the standard set forth in Pa.R.A.P. 1115(a)(3)
for questions presented for review in a Petition for
Allowance of Appeal to the Supreme Court. ]

In conjunction with 2013 amendments to Rules
2135 (length of briefs) and 2140 (brief on remand or
following grant of reargument or reconsideration)
adopting an optional word limit in lieu of page
limits, the 2013 amendment eliminated the page
limit for the statement of questions involved. The
word count does, however, include the statement of
questions, and a party should draft the statement of
questions involved accordingly, with sufficient
specificity to enable the reviewing court to readily
identify the issues to be resolved while incorporat-
ing only those details that are relevant to disposi-
tion of the issues. Although the page limit on the
statement of questions involved was eliminated in
2013, verbosity continues to be discouraged. The
appellate courts strongly disfavor a statement that
is not concise.

Rule 2118. Summary of Argument.

[ The summary of argument shall be a concise
summary of the argument of the party in the case,
suitably paragraphed. The summary of argument
should not exceed one page and should never
exceed two pages. The summary of argument
should not be a mere repetition of the statement of
questions presented. The summary should be a
succinct, although accurate and clear picture of the
argument actually made in the brief concerning the
questions.
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Official Note: Based on former Supreme Court
Rule 54 and former Superior Court Rule 47 and
extends the rule to the Commonwealth Court.

Because the summary of argument, if properly
prepared, will be helpful to the court in following
oral argument and will often render unnecessary
inquiries by the court which consume time allowed
for argument, counsel are urged to prepare the
summary with great care. ]

The summary of argument shall be a concise, but
accurate, summary of the arguments presented in
support of the issues in the statement of questions
involved.

Official Note: In conjunction with 2013 amend-
ments to Rules 2135 (length of briefs) and 2140
(brief on remand or following grant of reargument
or reconsideration) adopting an optional word limit
in lieu of page limits, the 2013 amendment elimi-
nated the page limit for the summary of argument.
Although the page limit on the summary of the
argument was eliminated in 2013, verbosity contin-
ues to be discouraged. The appellate courts
strongly disfavor a summary that is not concise.

Rule 2135. Length of Briefs.

(a) General [Rule] rule. Unless otherwise [ pro-
vided ] prescribed by an appellate court:

(1) a principal brief shall not exceed [ 70 pages of
production when produced on a word processor/
computer or typewriter | 14,000 words.

(2) In cross appeals under Rule 2136 (briefs in
cases involving cross appeals), the first brief of the
deemed or designated appellee and the second brief
of the deemed or designated appellant shall not
exceed 16,500 words.

(3) a reply brief shall not exceed [ 25 pages of pro-
duction when produced on a word processor/
computer or typewriter ] 7,000 words.

(b) Supplementary [ Matter ] matter. | Pages ] The
cover of the brief and pages containing the table of
contents, tables of citations, proof of service and any
addendum containing opinions, etc., or any other similar
supplementary matter provided for by these rules shall
not count against the [ page ] word count limitations
set forth in subdivision (a) of this rule.

(c) Size and physical characteristics. Size and
other physical characteristics of briefs shall comply
with Rule 124.

(d) Certificate of compliance. A principal brief
that does not exceed 30 pages when produced by a
word processor or typewriter shall be deemed to
meet the limitations in paragraph (a)(1). The first
brief of the deemed or designated appellee and the
second brief of the deemed or designated appellant
that does not exceed 35 pages shall be deemed to
meet the limitations in paragraph (a)(2). A reply
brief that does not exceed 15 pages when produced
on a word processor or typewriter shall be deemed
to meet the limitation in paragraph (a)(3). In all
other cases, the attorney or the unrepresented
filing party shall include a certification that the
brief complies with the word count limits. The
certificate may be based on the word count of the
word processing system used to prepare the brief.

Official Note[ —2003 ]: [ The 2003 amendment
eliminates a confusing distinction between type-
written, word processor/computer and conventional
offset printing methods of production which are no
longer meaningful. In light of the 1979 amendments
eliminating paperbooks and the advances in word
processor/computer technology, offset printing of
briefs has become obsolete as a method for produc-
tion of briefs. The 2003 amendment permits type-
written briefs despite the fact that the vast major-
ity of briefs are produced on word processor/

computers. ]

A principal brief is any party’s initial brief and, in the
case of a cross appeal, the appellant’s second brief, which
responds to the initial brief in the cross appeal. See the
[ notes to Pa.R.A.P. 2136 ] note to Rule 2136 (briefs
in cases involving cross appeals). Reply briefs permit-
ted by Rule 2113 (reply brief) and any subsequent brief
permitted by leave of court are subject to the word
count limit or page limit set by this rule.

The 2013 amendments changed the method by
which the length of principal and reply briefs will
be measured from a page count method to a word
count method. A principal brief may not exceed
14,000 words and a reply brief may not exceed 7,000
words. More words are permitted in certain briefs
in cross appeals. This rule includes a requirement
that the attorney or unrepresented filing party
include a certificate of compliance with briefs filed
pursuant to the word count limitations. The rule
makes an exception to the certification require-
ment when a principal brief does not exceed 30
pages, a reply brief does not exceed 15 pages or the
first brief of the deemed or designated appellee and
the second brief of the deemed or designated appel-
lant do not exceed 35 pages; such briefs will be
deemed to meet the word count requirement.

It is important to note that each appellate court has the
option of reducing the [ number of pages allowed ]
word count for a brief, either by general rule, see
Chapter 33 (Business of the Supreme Court), Chapter 35
(Business of the Superior Court), and Chapter 37 (Busi-
ness of the Commonwealth Court), or by order in a
particular case.

Rule 2140. Brief on Remand or Following Grant of
Reargument or Reconsideration.

(a) General [ Rule] rule.—Following a remand from
the Supreme Court to the Superior Court or the Common-
wealth Court, or an Order allowing reargument or recon-
sideration by any appellate court, unless otherwise di-
rected by the Court having jurisdiction of the case, each
party shall, within the time period specified below, either
refile the brief previously filed together with a supple-
mental brief if desired, or prepare and file a substituted
brief in accordance with this Rule.

* & * & &

(d) [Page limits. | Length of briefs—A substituted
brief shall not exceed [ 70 pages when produced on a
word processor/computer or typewriter | the maxi-
mum length of a principal brief as set forth in Rule
2135(a)(1). A supplemental brief shall not exceed [ 40
pages when produced on a word processor/
computer or typewriter ] 9,300 words. A reply brief
shall not exceed [ 25 pages when produced on a word
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processor/computer or typewriter ] the maximum
length of a reply brief under Rule 2135(a)(3).

(e) Certificate of compliance.—A substituted brief
that does not exceed 30 pages when produced on a
word processor or typewriter shall be deemed to
meet the limitation in Rule 2135(a)(1). A supplemen-
tal brief that does not exceed 20 pages when pro-
duced on a word processor or typewriter shall be
deemed to meet the supplemental brief limitation
in subdivision (d) of this rule. A reply brief that
does not exceed 15 pages shall be deemed to meet
the limitation in Rule 2135(a)(3). In all other cases,
the attorney or unrepresented filing party shall
include a certification that the brief complies with
the word count limits. The certificate may be based
on the word count of the word processing system
used to prepare the brief.

Official Note: The number of copies of original, sub-
stituted and supplemental briefs to be filed on reargu-
ment or reconsideration is to be set by the Prothonotary
of the [ Appellate Court ] appellate court with juris-
diction over the appeal and may be changed from time to
time without notice to bar. See 2013 amendments to
Rule 2135 (length of briefs) and the Official Note
regarding word counts and page limits generally.

CHAPTER 25. POST-SUBMISSION PROCEEDINGS
APPLICATION FOR REARGUMENT
Rule 2544. Contents of Application for Reargument.

& * & * &

(b) No supporting brief.—All contentions in support of
an application for reargument shall be set forth in the
body of the application as prescribed by [ Paragraph ]
paragraph (a)(3) of this rule. No separate brief in
support of an application for reargument will be received,
and the prothonotary of the appellate court will refuse to
file any application for reargument to which is annexed or
appended any supporting brief.

(¢) Length.—Except by permission of the court, an
application for reargument shall not exceed [ 15 pages
when produced on a word processor/computer or
typewriter ] 3,000 words, exclusive of pages containing
table of contents, table of citations and any addendum
containing opinions, etc., or any other similar supplemen-
tary matter provided for by this rule.

(d) Certificate of compliance. An application for
reargument that does not exceed 8 pages when
produced on a word processor or typewriter shall
be deemed to meet the limitation in subdivision (c)
of this rule. In all other cases, the attorney or
unrepresented filing party shall include a certifica-
tion that the application for reargument complies
with the word count limits. The certificate may be
based on the word count of the word processing
system used to prepare the application for reargu-
ment.

(e) Essential requisites of application.—The failure of
an applicant to present with accuracy, brevity, and clear-
ness whatever is essential to a ready and adequate
understanding of the points requiring reconsideration will
be a sufficient reason for denying the application.

[ 1 () Multiple applicants.—Where permitted by
Rule 512 (joint appeals) a single application for reargu-
ment may be filed.

[ Official Note: Former Supreme Court Rule 64,
and former Superior Court Rule 113A permitted the
applicant in effect to dump an undigested mass of
material (i.e., briefs in and opinions of the court) in
the lap of the court, with the burden on the
individual judges and their law clerks to winnow
the wheat from the chaff. This rule, which is pat-
terned after Rule 1115 (content of petition for
allowance of appeal), places the burden on the
applicant to prepare a self-contained succinct and
coherent presentation of the case and the reasons
in support of allowance of reargument. ]

[Pa.B. Doc. No. 13-653. Filed for public inspection April 12, 2013, 9:00 a.m.]

Title 231—RULES OF
CIVIL PROCEDURE

PART Il. ORPHANS’ COURT RULES
[ 231 PA. CODE PART Ii ]

Proposed New Pa.O.C. Rules 1.1—11.6 and Ex-
planatory Notes

The Orphans’ Court Procedural Rules Committee in-
tends to recommend that the Supreme Court of Pennsyl-
vania vacate Orphans’ Court Rules 1.1 through 14.5 and
adopt new Orphans’ Court Rules governing the practice
and procedures for the areas currently covered by these
rules. The new rules are divided into sections addressing,
inter alia, the filing and audit of Accounts, procedures for
Orphans’ Court matters raised by citation and petition,
pre-hearing and post-hearing dispositions, and rules for
practice before the Registers of Wills. In some cases, the
current Orphans’ Court rule has not been modified sub-
stantially, but is merely being relocated to a new section
based upon the revised structure of the proposed new
rules (e.g., Rules governing Specific Types of Petitions are
moved from Rule 12 to Chapter IV and Rules governing
Guardianships are moved from Rule 14 to Chapter V).
The proposal also contains Explanatory Comments, which
accompany certain rules to elucidate upon the addition or
modification of certain provisions or to provide additional
analysis of the relationship between the particular rule
and another Orphans’ Court rule and/or statutory provi-
sions in the Probate, Estates and Fiduciaries Code.

This proposal has not been submitted to the Supreme
Court of Pennsylvania for review in advance of this
publication. The proposal, though, has been reviewed by
an advisory group of Orphans’ Court judges appointed by
then-Chief Justice Ralph J. Cappy, and these judges have
provided insights, comments, and suggestions incorpo-
rated into the proposal that is being published.

The Explanatory Report following this Publication No-
tice highlights the Committee’s goals and considerations
in revising the current version of Orphans’ Court Rules
and formulating this proposal. Please note that the
Committee’s Explanatory Report should not be confused
with the official Explanatory Comments that accompany
certain rules. Also be aware that the Supreme Court does
not adopt the Committee’s Explanatory Comments or the
contents of the Explanatory Report.

Because the proposal vacates in its entirety the current
Orphans’ Court Rules 1.1 through 14.5 and replaces the
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vacated rules with proposed new and/or renumbered
Orphans’ Court Rules, this proposal does not contain
bolded and underlined text to show additions; nor does it
contain brackets to indicate deletions.

This proposal is a substantial overhaul of the current
Orphans’ Court Rules which have remained relatively
intact for nearly four decades. As a result, the Committee
encourages and welcomes input from attorneys and
judges concerning this proposal, including comments that
may address only a specific rule or series of rules. We
request only that interested persons submit suggestions,
comments, and/or objections in writing to the Committee
through counsel, no later than June 13, 2013, at the
following address:

Lisa M. Rhode, Counsel
Supreme Court of Pennsylvania
Orphans’ Court Procedural Rules Committee
601 Commonwealth Avenue, Suite 6200
Harrisburg, PA 17106-2635
fax: (717) 231-9551
e-mail: orphanscourtproceduralrules@pacourts.us

By the Orphans’ Court
Procedural Rules Committee
MARGARET GALLAGHER THOMPSON, Esq.,
Chair
Annex A
TITLE 231. RULES OF CIVIL PROCEDURE
PART II. ORPHANS’ COURT RULES

(Editor’s Note: As part of this proposed recommenda-
tion, the Committee is proposing to delete the text of
Rules 1—14 which appear in 231 Pa. Code pages 1-1—
14-2, serial pages (363255), (363256), (307573), (307575)—

(307579), (236781), (323245)—(323249), (326689)—
(326691), (323253)—(323255), (272413)—(272415),
(236797)—(236799), (323257), (276615), (276617)—

(276625), (323259) and (323260), and replace them with
the following rules, which are printed in regular type to
enhance readability.)

I. PRELIMINARY RULES

Rule

1.1. Short Title and Citation.

1.2. Construction and Applications of Rules.
1.3. Definitions.

1.4. Waiver of Time Limitations.

1.5. Local Rules.

1.6. Mediation by Local or Special Order.
1.7. Entry and Withdrawal of Counsel.

1.8. Forms.

Rule 1.1. Short Title and Citation.

These Rules shall be known as the Pennsylvania
Orphans’ Court Rules, and shall be referred to individu-
ally herein as “Rule” and cited as “Pa.O.C. Rule _

Official Note: Rule 1.1 is substantively similar to
former Rule 17.

Rule 1.2. Construction and Applications of Rules.

(a) The Rules adopted by the Supreme Court regulat-
ing the practice and procedure of the Orphans’ Court
Divisions of this Commonwealth, and the Local Rules
adopted by such Courts, shall be liberally construed to
secure the just, timely and efficient determination of
every action or proceeding to which they are applicable.
The Court at every stage of any action or proceeding may
disregard any error or defect of procedure that does not
affect the substantive rights of the parties in interest.

(b) The principles of interpretation and related matters
set forth in Pa.R.C.P. 101 through 153 inclusive, with the
exception of Pa.R.C.P. 126 and 133, shall apply to these
Rules.

(¢) Throughout these Rules, the singular shall include
the plural.

Official Note: Rule 1.2(a) is identical to former Rule
2.1. Rule 1.2(b) is new. Rule 1.2(c) has no counterpart in

former Orphans’ Court Rules, but is derived from
Pa.R.C.P. 102.

Explanatory Comment

The Orphans’ Court Division exercises equitable powers
and applies equitable principles.

The question frequently arises as to the effect and use
of the notes and explanatory comments which are issued
with the Orphans’ Court Rules. Notes and explanatory
comments are not part of the Rules but they may be used
in construing the Rules. The Supreme Court of Pennsyl-
vania has stated in Laudenberger v. Port Authority of
Allegheny County, 496 Pa. 52, 59, 436 A.2d 147, 151
(1981):

These explanatory notes have not been officially
adopted or promulgated by this Court, nor do they
constitute part of the rule. However, they indicate the
spirit and motivation behind the drafting of the rule,
and they serve as guidelines for understanding the
purposes for which the rule was drafted.

Rule 1.3. Definitions.

The following words and phrases when used in these
Rules shall have the following meanings, respectively,
unless the context clearly indicates otherwise or the
particular word or phrase is expressly defined in the
Chapter in which the particular Rule is included:

“Accountant”—a Fiduciary or other party who has filed
an Account;

“Account”—a financial report by a Fiduciary of the
principal and income transactions in the form prescribed
by Rule 2.1;

“Adult”—an individual eighteen years of age or over;

“Clerk”—the Clerk of the Orphans’ Court Division or its
equivalent;

“Commonwealth”—the Commonwealth of Pennsylvania;

“Court”—the Orphans’ Court Division of the Court of
Common Pleas or any judge thereof having jurisdiction;

“Electronic Filing”—the electronic transmission via the
Internet of Legal Papers to the Clerk;

“Facsimile copy”—a copy of a document transmitted
and received by facsimile equipment;

“Fiduciary”—an executor, administrator, Guardian,
trustee or agent, and any other person acting in any
similar capacity, whether domiciliary or ancillary, indi-
vidual or corporate, subject to the jurisdiction of the
Court;

“Filing Party”—a party, or an attorney acting on behalf
of a party, who files a Legal Paper;

“Guardian”—a Fiduciary who is appointed by the Court
to provide for the care and management of the estate, the
person, or both, of an individual or class of individuals
under a legal disability;

“Guardian or Trustee ad litem”—a Fiduciary who is
appointed by a court to represent an individual or class of
individuals under a legal disability in legal proceedings;
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“Incapacitated Person”—a person who has been adjudi-
cated incapacitated pursuant to 20 Pa.C.S. § 5501 et seq.;

“Interested Party,” or “Interested Parties”—one or more
individuals or entities having or claiming an interest in
the estate, trust, person or other entity that is the subject
of the legal proceeding;

“Legal Papers”—any document that is filed in connec-
tion with an action or proceeding pending before the
Court;

“Local Rule”’—every Rule promulgated in accordance
with Rule 1.5;

“Majority”—when used in reference to age, means of
the age of eighteen years or over;

“Minor”—an individual under the age of eighteen years;

“Objector”—an individual or entity filing objections to
an Account pursuant to Rule 2.7;

“Personal Representative”—the executor or administra-
tor of any description of a decedent’s estate;

“Petition for Adjudication/Statement of Proposed Distri-
bution”—a uniform, statewide form promulgated by the
Supreme Court used in conjunction with the filing of an
Account (see Appendix of forms);

“Pleading”™—a type of Legal Paper that must be signed
and Verified in accordance with Rules 3.13 and 3.14 and
includes, but is not limited to, petitions, answers, replies,
preliminary objections and motions;

“Publication”—the publication in a newspaper of gen-
eral circulation where such newspaper is originally issued
and circulated;

“Register of Wills” or “Register”—the Register of Wills
or its equivalent having jurisdiction or authority to
probate wills and grant letters as provided in 20 Pa.C.S.
§ 901;

“Supreme Court”—the Supreme Court of the Common-
wealth;

“Verified”—when used in reference to a written state-
ment of fact by the signer, means supported by oath or
affirmation or made subject to the penalties of 18 Pa.C.S.
§ 4904 relating to unsworn falsification to authorities.

Official Note: This definitional section is new, but
some of the definitions are substantively identical to the
definitions in former Rule 2.3 and other definitions are
taken from and are substantially similar to Pa.R.C.P. 76.

Rule 1.4. Waiver of Time Limitations.

The Court, upon its own motion or the motion of any
party, may extend or shorten any time period prescribed
by these Rules.

Official Note: Rule 1.4 is substantively similar to
former Rule 2.2, except that former Rule 2.2 only ex-
pressly permitted the Court to extend time limits, not
shorten the time period as now provided.

Rule 1.5. Local Rules.

(a) All previously promulgated Local Rules are hereby
vacated, effective |

(b) The Orphans’ Court Divisions of the several judicial
districts of this Commonwealth may adopt Local Rules
regulating practice and procedure. Such Local Rules shall
not be inconsistent with these Rules.

(¢) The local rules applicable to practice in the Civil or
Trial Division of the local Court of Common Pleas shall
not be applicable in the Orphans’ Court Division unless

these Rules or the local Orphans’ Court Division so
directs by Local Rule adopted in accordance with this
Rule.

(d) Local Rules shall be numbered to correspond to the
numbers of these Rules.

(e) All proposed Local Rules and proposed amendments
to Local Rules shall be submitted in writing to the
Supreme Court Orphans’ Court Procedural Rules Com-
mittee (“Committee”) for review in advance of promulga-
tion. The submitting Court shall not adopt the proposed
Local Rule or proposed amendment to the Local Rule
until the submitting Court receives written notification
from the Committee that the proposed Local Rule or the
proposed amendment to the Local Rule is not inconsistent
with these Rules.

(f) After written notification is received from the Com-
mittee, the submitting Court shall fully comply with all
the following requirements:

(1) The Local Rule shall be in writing;

(2) Seven certified copies of the Local Rule shall be
filed by the Court promulgating the Local Rule with the
Administrative Office of Pennsylvania Courts;

(3) Two certified copies of the Local Rule shall be
distributed by the Court promulgating the Local Rule to
the Legislative Reference Bureau for publication in the
Pennsylvania Bulletin; and

(4) The Local Rules shall be kept continuously avail-
able in the office of the Clerk for public inspection and
copying by any person, upon request and the payment of
reasonable costs for reproduction.

(g) A Local Rule shall become effective not less than
thirty days after the date of publication of the Local Rule
in the Pennsylvania Bulletin.

(h) No case shall be dismissed nor request for relief
granted or denied because of the failure to comply with a
Local Rule. In any case of noncompliance with a Local
Rule, the Court shall advise the party of the specific
provision at issue and provide a reasonable time for the
party to comply with the Local Rule.

(i) The Committee may at any time recommend that
the Supreme Court suspend, vacate, or require amend-
ment of a Local Rule and may suspend that Local Rule
pending action by the Supreme Court on that recommen-
dation.

Official Note: Rule 1.5 is new, but it based upon
former Rule 1.2, and has been augmented and modified
based upon Pa.R.Crim.P 105.

Explanatory Comment

After the Court has alerted the party to the Local Rule
pursuant to subparagraph (h), the Court may impose a
sanction for subsequent noncompliance either on the
individual party or counsel who has entered a written
appearance on behalf of a party, but may not dismiss the
petition, or grant or deny relief because of non-compliance
with the Local Rule. Cf. Pa.R.Crim.P. 105 Comment.

Rule 1.6. Mediation by Local Rule or Special Order.

The Court, by Local Rule or special order, may direct
the parties to participate in private or court-sponsored
mediation.

Official Note: Rule 1.6 has no counterpart in former
Orphans’ Court Rules.
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Explanatory Comment

The confidentiality of mediation is provided by statute,
see 42 Pa.C.S. § 5949.

Rule 1.7. Entry and Withdrawal of Counsel.

(a) Appearance. Any counsel appearing before the
Court or the Register shall enter a written appearance by
filing a praecipe with the Clerk or the Register, by
entering counsel’s information and signing a cover sheet
when Legal Papers are filed, if so provided by Local Rule,
or by submitting to the Court or Register an appearance
slip as prescribed by Local Rule.

(b) Withdrawal. Counsel who has entered an appear-
ance as provided in subparagraph (a) shall not be permit-
ted to withdraw without filing a motion to withdraw and
obtaining the Court’s leave, unless co-counsel, if any, will
remain in representation of the party or there is a
simultaneous entry of appearance by other counsel that
will not delay the litigation.

Official Note: Rule 1.7 has no counterpart in former
Orphans’ Court Rules, but is based upon many Local
Rules of similar import.

Rule 1.8. Forms.

(a) Forms adopted by the Supreme Court for practice
and procedure before the Registers of Wills and Orphans’
Court Divisions of the Commonwealth shall be used
exclusively by all Registers and Clerks. Where Supreme
Court adopted forms exist, no other forms shall be
allowed or required by Local Rule or practice.

(b) The forms adopted by the Supreme Court for
statewide practice are set forth in an Appendix to these
Rules. The forms may be revised and supplemented from
time to time. The forms shall also be maintained for
public access at the official website of the Administrative
Office of the Pennsylvania Courts.

(¢) A Court may require Legal Papers to be accompa-
nied by a cover sheet or checklist in the form set forth in
the Local Rule. A Court that imposes such requirements
must promulgate a Local Rule, numbered Local Rule
1.8(c), stating the requirements and setting forth the form
of the cover sheet or checklist.

Official Note: Rule 1.8 is substantively similar to
former Rule 1.3, but with some modifications.

Explanatory Comment

Rule 1.8 has been modified from former Rule 1.3 by
now mandating the exclusive use of forms promulgated by
the Supreme Court. Previously, forms approved or man-
dated for use pursuant to Local Rule could be accepted by
the local Register of Wills and Clerk so long as the local
Register of Wills and Clerk also permitted and accepted
forms promulgated by the Supreme Court. Now, if the
Supreme Court has promulgated or approved a form for
use before the Register or Clerk, then such form is the
only one that may be used by the applicant or petitioner
and accepted by the local Register of Wills or Clerk. The
mandatory state-wide forms are set forth in the Appendix
hereto. The current website for electronic access to the
forms is found at www.pacourts.us/forms under the For-
the-Public category. The forms posted on the website are
capable of on-line completion.

II. ACCOUNTS, OBJECTIONS AND

DISTRIBUTIONS
Rule
2.1. Form of Account.
2.2 Form; Assets Transfer by the Exercise of a Power of Appoint-

ment.

2.3. Form; Separate Accounts for Minors.

24. Petition for Adjudication/Statement of Proposed Distribution;
Virtual Representation.

2.5. Audit Notice.

2.6. Filing with the Clerk.

2.7. Objections to Accounts, Petitions for Adjudication/Statements of
Proposed Distribution.

2.8. Responsive Pleadings Allowed After Objections are Filed.

2.9. Confirmation of Accounts; Awards.

2.10. Foreign Heirs and Unknown Distributees.

2.11. Appointment of Official Examiners.

Rule 2.1. Form of Account.

(a) Except where otherwise provided by a special order
of the Court in a particular matter, Accounts shall be
prepared and filed with the Clerk in conformity with the
form of the Model Accounts set forth in the Appendix, or
any other form adopted by the Supreme Court subsequent
to the date of adoption of these Rules.

(b) As illustrated in the Model Accounts, Accounts shall
conform to the following rules:

(1) The dates of all receipts, disbursements and distri-
butions, the sources of the receipts, and the persons to
whom disbursements and distributions are made and the
purpose thereof shall be stated. When a number of
payments have been received from the same source or
disbursed or distributed to the same recipient for the
same purpose over a period of time, such receipts,
disbursements or distributions need not be itemized, but
may be stated in total amounts only, with beginning and
ending dates within the period covered.

(2) Except where otherwise provided by a special order
of the Court in a particular matter, principal and income
shall be accounted for separately within the Account.

(3) Assets held by the Accountant on the closing date of
the Account shall be separately itemized.

(4) Every Account shall contain:
(i) a cover page;
(il) a summary page with page references;

(iii) separate schedules, as needed, which set forth
receipts, gains or losses on sales or other dispositions,
disbursements, distributions, investments made, changes
in holdings, and other schedules as appropriate; and

(iv) signature and verification pages by the Accountant.
The verification of a Personal Representative’s Account
shall contain a statement that the Grant of Letters and
the first complete advertisement thereof occurred more
than four months before the filing of the Account, unless
the Personal Representative has been directed by the
Court to file an Account prior to that time.

(¢) The Uniform Fiduciary Accounting Principles with
accompanying commentaries and illustrations, recom-
mended by the Committee on National Fiduciary Account-
ing Standards in collaboration with the National Center
for State Courts, shall serve as an elaboration of the
requirements of this Rule.

(d) When a non-profit corporation incorporated for
charitable purposes or a cemetery company is required to
file an Account, the corporation or company may file its
financial statements for its three most recent fiscal years,
Verified to be true and correct, in lieu of an Account in
the form required by this Rule.

(1) Upon application or its own motion, the Court may
require the corporation or company to submit the finan-
cial information in some other form or for some longer
period.
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(2) Upon application or its own motion, the Court may
require more or less financial information as it deems
appropriate, including some or all of the following:

(i) the statute or other authority under which the
corporation or company was incorporated and the date of
its incorporation;

(i1) the names and addresses of the trustees or direc-
tors of the corporation or company;

(iii) a concise statement of the general purpose of the
corporation or company; and

(iv) a copy of the corporation’s or company’s charter or
articles of incorporation and bylaws.

Official Note: Rule 2.1 is substantively similar to
former Rule 6.1 and Rule 12.15, except that certain
subparagraphs have been reordered and Rule 12.15 and
its Official Note have become subparagraph (d).

Explanatory Comment

Piggy-backed Accounts and limited Accounts are per-
mitted pursuant to 20 Pa.C.S. §§ 762, 3501.2, and 7791.1.

Rule 2.2. Form; Assets Transfer by the Exercise of a
Power of Appointment.

Appointive assets shall be accounted for separately, and
testamentary assets shall be segregated from appointive
assets.

Official Note: Rule 2.2 is substantively similar to
subparagraph (d) of former Rule 6.1.

Rule 2.3. Form; Separate Accounts for Minors.

A separate Account shall be filed for the estate of each
M_inor, unless the Court upon cause shown directs other-
wise.

Official Note: Rule 2.3 is identical to former Rule 6.2.

Rule 2.4. Petition for Adjudication/Statement of
Proposed Distribution; Virtual Representation.

(a) A Petition for Adjudication/Statement of Proposed
Distribution shall be filed with the Clerk at the time of
filing an Account.

(b) In addition to other information required by the
form, the Petition for Adjudication/Statement of Proposed
Distribution shall set forth the name of each Interested
Party (whether sui juris or not) who is not receiving
notice of the filing of the Account and the Petition for
Adjudication/Statement of Proposed Distribution because
another individual or entity is proposed to represent such
Interested Party pursuant to 20 Pa.C.S. § 751(6) or
§§ 7721—7726, and shall set forth additional facts as to
the following:

(1) a statement of the Interested Party’s interest in the
property; and

(2) for representation being proposed pursuant to 20
Pa.C.S. § 751(6),

(i) a statement that the Interested Party is not sui
Juris or is unborn, unknown or unascertained; and

(i) one of the following:

(A) a statement that the proposed representative has
an interest in the property similar to that of the Inter-
ested Party who is not sui juris or is unborn, unknown or
unascertained; or

(B) a statement that the proposed representative is the
sul juris living ancestor of the Interested Party who is not
sui juris or is unborn, unknown or unascertained and
that such living sui juris ancestor has an interest in the

property that is not adverse to that of the Interested
Party who is not sui juris or is unborn, unknown or
unascertained; and

(8) for representation in trust matters being proposed
pursuant to 20 Pa.C.S. §§ 7721—7726,

(i) an explanation about how the Interested Party’s
interest in the property can be adequately represented by
the proposed representative pursuant to 20 Pa.C.S.
§ 7723,

(i) a statement that with respect to the matter at issue
there is no conflict of interest between the proposed
representative and the Interested Party to be represented
that will or might affect the impartiality of the proposed
representative (except as provided pursuant to 20 Pa.C.S.
§ 7723(7)); and

(iii) one of the following:

(A) either a statement that the proposed representative
has been informed of the right to decline such representa-
tion pursuant to 20 Pa.C.S. § 7725 within the time period
set forth therein and has failed to inform the trustee in
writing that he or she declines to be the proposed
representative; or

(B) a statement that the consent to serve signed by the
proposed representative is attached as an exhibit to the
Petition for Adjudication/Statement of Proposed Distribu-
tion.

(¢) The Petition for Adjudication/Statement of Proposed
Distribution shall be accompanied by such Legal Papers
as are required by the form.

(d) The Accountant shall sign and Verify the Petition
for Adjudication/Statement of Proposed Distribution in
accordance with Rules 3.13 and 3.14.

(e) Counsel for the Accountant shall sign the Petition
for Adjudication/Statement of Proposed Distribution in
accordance with and pursuant to Rule 3.13.

Official Note: Although substantially modified, Rule
2.4 is derived from former Rule 6.9. One modification is to
require averments for virtual representation under 20
Pa.C.S. § 751(6) generally and representation in “trust
matters” pursuant to 20 Pa.C.S. § 7721 et seq. Another
substantial modification is the addition of subparagraph
(e) that requires counsel to sign the Petition for
Adjudication/Statement of Distribution attesting that the
submitted Petition for Adjudication/Statement of Distribu-
tion accurately replicates the Model Form and subjects
counsel to rules and sanctions as provided in Pa.R.C.P.
1023.1 through Pa.R.C.P. 1023.4. (See Rule 3.13.)

Explanatory Comment

The Supreme Court has adopted form petitions for
adjudication of a decedent’s estate, trust, Guardian of an
Incapacitated Person’s estate, Guardian of a Minor’s
estate, and the estate of a principal stated by an agent
under a power of attorney. These form petitions for
adjudication are the exclusive forms for adjudicating an
Account, and consequently, the local Court and Clerk
must accept these state-wide forms and may not permit
or allow any other forms previously permitted under
Local Rules. The exclusive state-wide form Petitions for
Adjudication/ Statement of Proposed Distribution appear
in the Appendix and are available electronically at
www.pacourts.us/forms under the For-the-Public category.

Cover sheets or checklists may be required by Local
Rule as permitted by Pa. O.C. Rule 1.8(c).
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Rule 2.5. Audit Notice.

(a) No Account shall be confirmed unless the Accoun-
tant has given written notice of the filing of the Account
as provided in subparagraph (d) to the following, as
applicable:

(1) every unpaid claimant who has given written notice
of his or her claim to the Accountant or who has
performed any action that is the equivalent of giving
written notice as provided in 20 Pa.C.S. §§ 3384 or 7755;

(2) any other individual or entity with an asserted
claim known to the Accountant, that is not shown in
either the Account or the Petition for Adjudication/
Statement of Proposed Distribution as being either paid
in full or to be paid in full; and

(3) any other individual or entity known to the Accoun-
tant to have or claim an interest in the estate or trust as
a beneficiary, heir, or next of kin, except for those legatees
or claimants whose legacies or claims have been satisfied
in full as reflected in the Account or will be satisfied in
full as proposed in the Petition for Adjudication/
Statement of Proposed Distribution.

(b) Notice to an individual or entity shall be given in
accordance with Rule 3.18; provided, however, that if the
individual or entity is represented by counsel who has
entered his or her appearance in accordance with Rule
1.7, notice shall be given to counsel and the individual or
entity.

(c) If notice is required to be given to a Personal
Representative or trustee, such notice shall also be given
to the beneficiaries of the estate or trust, to the extent
known.

(d) Written notice, as provided in subparagraph (a)
above, shall be mailed at least 20 days prior to the audit
or the date by which objections must be filed to the
Account, whichever is later, and shall state the date of
the audit, and the time and place of the audit to the
extent then known. If the time and place of the audit is
not known at the time the audit notice is mailed, the
audit notice shall state that the time and place of the
audit will be provided upon request. A copy of the
Account, Petition for Adjudication/Statement of Proposed
Distribution, and any Legal Papers filed therewith shall
be sent with the audit notice, unless the recipient of the
audit notice is a trust beneficiary who is not a “qualified
beneficiary” as defined in 20 Pa.C.S. § 7703, or unless the
Court, by special order, directs otherwise.

(e) If the audit of an Account is continued, additional
notice shall be mailed to those who received written
notice of the filing of the Account at least 20 days prior to
the date of the continued audit. The additional audit
notice shall state the date of the continued audit, and the
time and place of the continued audit to the extent then
known. If the time and place of the continued audit is not
known at the time the additional audit notice is mailed,
the additional audit notice shall state that the time and
place of the continued audit will be provided upon
request.

(f) All audit notices and additional audit notices shall
be sent by first-class United States mail, postage prepaid.

(g) A certificate of service and a copy of the audit notice
shall be appended to the Petition for Adjudication/
Statement of Proposed Distribution or filed with the
Clerk prior to the audit or continued audit date.

(h) The audit notice shall contain the information
provided in subparagraphs (1), (2), and (3), as applicable,
and, in all cases, shall contain a statement as provided in
subparagraph (4):

(1) the Accountant’s position on any dispute or inter-
pretation question, known to the Accountant, together
with a copy of any instrument or material parts thereof
containing any provision which forms the basis of the
dispute or question;

(2) the Accountant’s understanding of the nature of
each contested or unpaid claim, a detailed explanation
that specifically identifies the claim, whether the claim is
admitted or contested, and if admitted, why the claim is
not being paid in full;

(8) if the Account and Petition for Adjudication/
Statement of Proposed Distribution is not sent with the
audit notice pursuant to subparagraph (d) above, the
audit notice shall state the amount of all compensation
paid or payable to the Accountant, all attorneys’ fees paid
or payable, and that copies of the Account and Petition for
Adjudication/Statement of Proposed Distribution are
available upon request; and

(4) that any recipient of the audit notice who objects to
any transaction shown in the Account, any interpretation
or position taken by the Accountant, or to any payment,
failure to pay, distribution proposed, or any other aspect
of the Petition for Adjudication/Statement of Proposed
Distribution must file written objections on or before the
audit date, with the Clerk, in accordance with Rule 2.7,
or if there is no such objection, then no action need be
taken and such recipient is deemed to have approved the
Account, as stated, and agreed with the Accountant’s
position on any dispute or question as set forth in the
Petition for Adjudication/Statement of Proposed Distribu-
tion, if any, and the Accountant’s proposed disbursements
and distribution.

(i) For an Account with a charitable interest, refer to
Rule 7.1.

Official Note: Although substantially modified, Rule
2.5 is derived from former Rule 6.3.

Explanatory Comment

Pursuant to the cross-references to 20 Pa.C.S. §§ 3384
and 7755, notice of the claim given to Accountant’s
counsel of record is notice to the Accountant. See 20
Pa.C.S. § 3384(b)(4). If the Court is inclined not to agree
with Accountant’s position, interpretation or proposed
disbursements and distribution, best practice would be for
the Court to direct the Accountant to notify the Interested
Parties of the Court’s position and what additional action
must be taken by any Interested Party who objects to the
Court’s position.

Rule 2.6. Filing with the Clerk.
All Accounts shall be filed with the Clerk.

Official Note: Rule 2.6 is derived from what was
formerly Rule 6.6. Former Rule 6.4 regarding the time for
filing the first Account of the Personal Representative has
been deleted as it is codified in 20 Pa.C.S. § 3501.1.

Rule 2.7. Objections to Accounts, Petitions for
Adjudication/Statements of Proposed Distribu-
tion.

(a) Objections to an Account, objections to a Petition for
Adjudication/Statement of Proposed Distribution, or objec-
tions to an audit notice shall be filed with the Clerk on or
before the time and date of the audit, with a copy sent by
first-class United States mail, postage prepaid, to the
Accountant or the Accountant’s counsel, if represented,
and to each Interested Party and claimant who received
the audit notice, to the extent known.

PENNSYLVANIA BULLETIN, VOL. 43, NO. 15, APRIL 13, 2013



2016 THE COURTS

(b) Objections shall be in writing, with consecutively
numbered paragraphs, signed by counsel, or if not repre-
sented by counsel, then by all the Objectors in accordance
with Rule 3.13, and Verified by at least one of the
Objectors in accordance with Rule 3.14.

(c) Each objection shall:
(1) be specific as to description and amount;

(2) raise one issue of law or fact, but if there are
several objections relating to the same issue, all such
objections shall be included in the same paragraph as
subparts; and

(3) briefly set forth the reason or reasons in support
thereof.

(d) Upon application or its own motion, the Court may
extend the time for filing objections.

Official Note: Although substantially modified, Rule
2.7 is derived from former Rule 6.10.

Explanatory Comment

If the audit notice received by the Objector has a
service list appended to it setting forth the name and
address of each Interested Party who received the audit
notice, the Objectors should mail the objections to every
name and address appearing on the service list.

Rule 2.8. Responsive Pleadings Allowed After Ob-
jections are Filed.

(a) Answers to objections, preliminary objections to
objections, and answers to preliminary objections are
permitted, but a party does not waive any rights by
failing to file an answer to objections, preliminary objec-
tions to objections, or an answer to preliminary objec-
tions.

(b) Answers to objections and preliminary objections to
objections must be filed with the Clerk within 20 days
after objections are served upon the Accountant or his or
her counsel, pursuant to Rule 2.7(a), or the date of the
audit, whichever is later. A copy of the answers to
objections or preliminary objections to objections shall be
provided to the Objector or his or her counsel, if repre-
sented, and to each Interested Party and claimant who
received the audit notice pursuant to Rule 2.5.

(¢) Preliminary objections to objections shall be limited
to lack of jurisdiction over the subject matter and lack of
standing.

(d) If an answer to objections is filed, no responsive
Pleading to the answer is permitted. If preliminary
objections are filed, answers to the preliminary objections
may be filed within 20 days after the date when the
preliminary objections are served upon the Objector or his
or her counsel, if represented.

(e) The Court may summarily decide preliminary objec-
tions to objections and may do so prior to the filing of an
answer to the preliminary objections.

Official Note: Rule 2.8 has no counterpart in former
Orphans’ Court Rules.

Explanatory Comment

Preliminary objections to objections are limited in the
grounds that may be raised. Insufficient specificity, fail-
ure to conform to law, and the inclusion of scandalous or
impertinent matter, inter alia, are not properly raised as

preliminary objections to Objections. (Cf. Rule 3.9 and
Pa.R.C.P. 1028).

Rule 2.9. Confirmation of Accounts; Awards.

(a) An Account shall be confirmed or Petition for
Adjudication/Statement of Proposed Distribution ap-
proved when an adjudication or a decree of distribution is
issued by the Court and docketed by the Clerk, expressly
confirming the Account or approving the Petition for
Adjudication/Statement of Proposed Distribution and
specifying, or indicating by reference to the Petition for
Adjudication/Statement of Proposed Distribution, the
names of those to whom the balance available for distri-
bution is awarded and the amount or share awarded to
each.

(b) An adjudication confirming an Account discharges
the fiduciaries as to those transactions set forth in the
Account.

Official Note: Rule 2.9 is substantively similar to
former Rule 6.11(a). Former Rule 6.11(b) has been de-
leted.

Rule 2.10. Foreign Heirs and Unknown Distrib-
utees.

(a) If it appears that the decedent may have heirs in a
foreign country but their location, existence or identity is
unknown, the Accountant or his or her counsel shall
notify the consulate of the country prior to audit of the
facts indicating that the decedent may have had heirs in
that country.

(b) Whenever the existence, identity or whereabouts of
a distributee is unknown, or it appears that a distributee
may not have the actual benefit, use, enjoyment or
control of the money or other property if awarded to him
or her, or the Court is requested to withhold distribution
or to make an award other than to the distributee or his
or her nominee, the Accountant or his or her counsel shall
submit to the Court or auditor, as the case may be, a
written report outlining the investigation made and the
facts relevant thereto. The report shall be in such form
and may be filed at such place and time as shall be
prescribed by Local Rule or special order of the Court.

Official Note: With only minor modifications, Rule 2.9
is substantially similar to former Rules 13.2 and 13.3.
Former Rule 13.1 has been deleted.

Rule 2.11. Appointment of Official Examiners.
The Court by Local Rule or special order may appoint
an official examiner who shall examine the assets held or

transacted by any Fiduciary whenever directed by the
Court.

Official Note: Rule 2.11 is substantively identical to
former Rule 9.1. The appointment and conduct of Audi-
tors and Masters is provided in Chapter X.

III. PETITION PRACTICE AND PLEADING

Petition Practice

Rule
3.1. Petitions Generally.
3.2. Captions; Headings.
3.3. Contents of All Pleadings; General and Specific Averments.
3.4. Form of Petition; Exhibits; Consents; Signing and Verification.
3.5. Mode of Proceeding on Petition.
Responsive Pleadings
3.6. Pleadings Allowed After Petition.
3.7. Time for Filing and Service of Responsive Pleadings.
3.8. Headings of Responsive Pleadings.
3.9. Preliminary Objections.
3.10. Denials; Effect of Failure to Deny.
3.11. Answer with New Matter.
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Pleadings in General

3.12. Format of Pleadings and Other Legal Papers.

3.13. Signing.

3.14. Verification.

3.15. Amendment.

3.16. Pleading More Than One Cause of Action; Alternative Plead-
ings.

Service of Legal Papers

3.17. Service of Legal Papers Other than Citations or Audit Notices.
3.18 Notice or Citation to Individuals and Entities.

Petition Practice
Rule 3.1. Petitions Generally.

Matters may be raised before the Court by written
petition filed with the Clerk in conformity with these
Rules. Petitions for Adjudication shall be governed by
Chapter II.

Official Note: Rule 3.1 has no counterpart in former
Orphans’ Court Rules.

Explanatory Comment

The filing of an Account provides the proceeding for
raising questions related to the administration or distri-
bution of an estate or trust, including a guardianship or
Minor’s estate as well as a decedent’s estate. Application
to the Orphans’ Court may also be commenced by a
petition that is Verified or attested by an affidavit. See 20
Pa.C.S. §§ 761, 762.

Rule 3.2. Captions; Headings.

Pleadings shall be captioned “Court of Common Pleas
of ___ County, Orphans’ Court Division” and shall
include a heading identifying the type of Pleading filed, or
in the case of a petition, identifying the nature of the
relief requested therein. The caption shall also include
the docket number, if one has been assigned to the matter
by the Clerk or Register.

Official Note: Rule 3.2 has no counterpart in former
Orphans’ Court Rules, but is derived from Pa.R.C.P. 1018.

Rule 3.3. Contents of All Pleadings; General and
Specific Averments.

The following rules shall apply to all Pleadings:

(a) The material facts on which a cause of action or
defense is based shall be stated in a concise and summary
form.

(b) Averments of fraud or mistake shall be averred
with particularity. Malice, intent, knowledge, and other
conditions of mind may be averred generally.

(¢) In pleading the performance or occurrence of condi-
tions precedent, it is sufficient to aver generally that all
conditions precedent have been performed or have oc-
curred. A denial of such performance or occurrence shall
be made specifically and with particularity.

(d) In pleading an official document or official act, it is
sufficient to identify it by reference and aver that the
document was issued or the act done in compliance with
law.

(e) In pleading a judgment, order or decision of a
domestic or foreign court, judicial or administrative tribu-
nal, or board, commission or officer, it is sufficient to aver
the judgment, order or decision without setting forth
matter showing jurisdiction to render it.

(f) Averments of time and place shall be specifically
stated.

(g) Any part of a Pleading may be incorporated by
reference in another part of the same Pleading or in

another Pleading in the same action. A party may
incorporate by reference any matter of record in any state
or federal court of record whose records are within the
county in which the action is pending, or any matter
which is recorded or transcribed verbatim in the office of
the prothonotary, clerk of any court of record, recorder of
deeds or Register of such county.

(h) When any claim or defense is based upon an
agreement, the Pleading shall state specifically if the
agreement is oral or written.

(i) When any claim or defense is based upon a writing,
the Pleading shall have attached to it a copy of the
writing, or the material part thereof, but if the writing or
copy is not accessible to the pleader, it is sufficient so to
state, identifying the reason thereof, and setting forth the
substance of the writing.

Official Note: Rule 3.3 has no counterpart in former
Orphans’ Court Rules, but is derived from Pa.R.C.P. 1019.

Rule 3.4. Form of Petition; Exhibits; Consents; Sign-
ing and Verification.

(a) In addition to the requirements of Rules 3.2 and
3.3, a petition shall set forth:

(1) a title indicating briefly the purpose of the petition;

(2) a concise statement of the facts relied upon to
establish the Court’s jurisdiction and to justify the relief
requested;

(3) the questions of law with respect to the petition and
the relief requested;

(4) the names and addresses of every Interested Party
who has an interest in the matter that is the subject of
the petition;

(5) whether the Commonwealth is an Interested Party
as required by these Rules or applicable law;

(6) the name of any individual who is an Interested
Party but is not sui juris, along with the following
information:

(i) the name and address of the Guardian, agent under
power of attorney, or another individual being proposed to
represent such individual, if any;

(i1) if such individual is a Minor and no Guardian has
been appointed for such Minor’s estate, the Minor’s age,
the names and addresses of his or her parents, and the
individual with whom he or she resides or the facility at
which he or she resides; and

(ii1) if the individual who is not sui juris is proposed to
be represented in the matters at issue by another indi-
vidual or entity pursuant to 20 Pa.C.S. §§ 751(6) or
7721—7726, then subparagraph (7) below shall also apply.

(7) the name of each Interested Party (whether sui
Jjuris or not) who is not receiving notice of the filing of the
petition because another individual or entity is proposed
to represent such Interested Party pursuant to 20 Pa.C.S.
§§ 751(6) or 7721—7726, and shall set forth additional
facts as to the following:

(i) a statement of the Interested Party’s interest in the
property; and

(i) for representation being proposed pursuant to 20
Pa.C.S. § 751(6),

(A) a statement that the Interested Party is not sui
Jjuris or is unborn, unknown or unascertained; and

(B) one of the following:
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(I) a statement that the proposed representative has an
interest in the property similar to that of the Interested
Party who is not sui juris or is unborn, unknown or
unascertained; or

(IT) a statement that the proposed representative is the
sut juris living ancestor of the Interested Party who is not
sul juris or is unborn, unknown or unascertained and
that such living sui juris ancestor has an interest in the
property that is not adverse to that of the Interested
Party who is not sui juris or is unborn, unknown or
unascertained; and

(iii) for representation in trust matters being proposed
pursuant to 20 Pa.C.S. §§ 77217726,

(A) an explanation about how the Interested Party’s
interest in the property can be adequately represented by
the proposed representative pursuant to 20 Pa.C.S.
§ 7723,

(B) a statement that with respect to the matter at
issue there is no conflict of interest between the proposed
representative and the Interested Party to be represented
that will or might affect the impartiality of the proposed
representative (except as provided pursuant to 20 Pa.C.S.
§ 7723(7)); and

(C) one of the following:

(I) either a statement that the proposed representative
has been informed of the right to decline such representa-
tion pursuant to 20 Pa.C.S. § 7725 within the time period
set forth therein and has failed to inform the trustee in
writing that he or she declines to be the proposed
representative; or

(I) a statement that the consent to serve signed by the
proposed representative is attached as an exhibit to such
petition.

(8) a prayer for the relief desired.

(b) A proposed form of decree bearing the caption of the
case and setting forth the relief requested in the prayer of
the petition shall be attached to the front of the petition.
In the case of a petition requiring a citation under Rule
3.5(a), a proposed form of preliminary decree for the
issuance of the citation to the Interested Parties, subject
to subparagraph (a)(7) of this Rule, shall also be attached
to the front of the petition.

(c) Petitioner shall attach to the petition such exhibits,
consents or approvals as may be required by these Rules,
applicable statute, or Local Rule. If the petitioner is
unable to attach any necessary exhibit, consent or ap-
proval, the petition shall so state and identify the reason
thereof.

(d) The petition shall be Verified by at least one of the
petitioners in accordance with Rule 3.14 and signed by
counsel, or if not represented by counsel, then by all the
petitioners in accordance with Rule 3.13.

Official Note: Rule 3.4 is based upon former Rule 3.3
and Rule 3.4, but has been modified to require averments
for virtual representation under 20 Pa.C.S. § 751(6)
generally and representation in “trust matters” pursuant
to 20 Pa.C.S. § 7721 et seq. Another modification is the
addition of subparagraph (d) that requires petitioner’s
counsel to sign the petition, or all of the petitioners to
sign the petition, if unrepresented, thereby subjecting
these signatories to rules and sanctions as provided in
Pa.R.C.P. 1023.1 through Pa.R.C.P. 1023.4. (See Rule
3.13.)

Rule 3.5. Mode of Proceeding on Petition.
(a) Citation Practice.

(1) When personal jurisdiction over an Interested Party
is required and has not previously been obtained, or when
a citation is otherwise required by applicable statute, the
petition shall include a preliminary decree for the issu-
ance of a citation to those Interested Parties for whom a
citation is necessary to show cause why the relief re-
quested in the petition should not be granted.

(2) The citation to obtain personal jurisdiction and a
copy of the petition shall be served upon each cited party
at least 20 days before the date when a responsive
Pleading is due, in the same manner as service of original
process under Pa.R.C.P. 402 through 404, Pa.R.C.P. 420,
and Pa.R.C.P. 422 through 424 inclusive. If service cannot
be made under the foregoing rules, the Court may order
service by Publication in accordance with Pa.R.C.P. 430.

(8) If the citation is not being issued in order to obtain
personal jurisdiction over an Interested Party, the peti-
tion and the citation may be served by first-class United
States mail, postage prepaid, at least 20 days before the
date when a responsive Pleading is due.

(4) If the citation and petition are not served at least
20 days before the date when a responsive Pleading is
due, the Court, upon request, may authorize the reissu-
ance of the citation.

(5) Once the citation to obtain personal jurisdiction has
been served upon the cited party by original process in
accordance with subparagraph (a)(2), then notice of a
rescheduled return date or any other rescheduled date for
filing a responsive Pleading or appearing before the Court
may be served by first-class United States mail, postage
prepaid, at least 20 days before such rescheduled date.

(5) If an Interested Party (whether sui juris or not) is
represented by another, the citation and petition shall be
served upon the Interested Party’s representative(s) pur-
suant to Rule 3.18.

(6) Proof of service of the citation shall be filed with
the Clerk on or before the return date.

(7) On or before the return date, each Interested Party
identified in the citation, or such Interested Party’s
representative identified in the citation, may file a re-
sponsive Pleading in accordance with these Rules.

(b) Notice Practice.

(1) In all cases where personal jurisdiction over an
Interested Party is not required or has been previously
obtained, the petitioner shall, either in advance of filing
or contemporaneously therewith, provide a copy of the
petition to the Interested Parties identified in the peti-
tion. The petition shall have affixed to its first page a
notice to plead that shall be in substantially in the
following form:

To:

You are hereby notified to file a written response to
the (name of Pleading) within twenty (20) days from
the date of notice or the date of filing, whichever is
later, or the Court may deem that you have no
objection to the relief requested in the petition and
may grant such relief without further notice to you.

(2) A certificate of service, listing the names and
addresses of those individuals and entities receiving
notice of the filing of the petition, shall be appended to, or
filed contemporaneously with, the petition.
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(3) Unless the Court orders otherwise, each Interested
Party identified in the petition, or such Interested Party’s
representative identified in the petition, may file a re-
sponsive Pleading in accordance with these Rules within
20 days of the date of notice or the date of the filing,
whichever is later.

(4) If an Interested Party (whether sui juris or not) is
not receiving notice of the filing of the petition because he
or she is represented by another, a copy of the petition
shall be sent in accordance with subparagraph (b)(1) to
the Interested Party’s representative pursuant to Rule
3.18.

(¢) Failure to File a Responsive Pleading.

An Interested Party identified in the petition who does
not file a responsive Pleading shall be deemed to have
joined in the petition and the relief requested therein for
purposes of any subsequent appeal.

(d) Consents/Statements of No Objection; Joinders.

No citation or notice to plead is required where all
individuals and/or entities identified in the petition as
Interested Parties (or any representative thereof) satisfy
one of the following:

(1) they are named petitioners in the petition;
(2) they filed joinders to the petition; or

(3) they signed a document, that is attached to the
petition as an exhibit, consenting to or stating that they
have no objection to the relief requested in the petition.

Official Note: Subparagraphs (a) and (b) of Rule 3.5
are derived from former Rule 3.5. Subparagraphs (¢) and
(d) of this Rule have no counterpart in former Orphans’
Court Rules.

Explanatory Comment

The Court, by Local Rule or special order, may estab-
lish a procedure for rules to show cause as provided in
Pa.R.C.P. 206.4 et seq.

Responsive Pleadings
Rule 3.6. Pleadings Allowed After Petition.

Pleadings allowed after the filing of a petition are
limited to:

(a) an answer which can include new matter;
(b) a reply, if an answer contains new matter;

(¢) preliminary objections to the petition as permitted
by Rule 3.9;

(d) an answer to preliminary objections;

(e) a petition to join one or more persons as parties to
the proceeding and an answer thereto; and

(f) motions only as provided in Rule 1.7 (concerning the
withdrawal of counsel), Rule 6.2 (regarding judgment on
the Pleadings), and Rule 6.3 (regarding summary judg-
ment).

Official Note: Rule 3.6 has no counterpart in former
Orphans’ Court Rules, but is based, in part, on Pa.R.C.P.
1017.

Explanatory Comment

Any Interested Party may file a new petition bringing a
new issue or dispute before the Court in the same trust
or estate or may file a cross-petition seeking alternative
relief.

Rule 3.7. Time for Filing and Service of Responsive
Pleadings.

(a) A copy of the responsive Pleading shall be sent to
the petitioner or his or her counsel, if represented, and all
Interested Parties identified in the Petition or counsel
representing an Interested Party if so identified in the
Petition. A certificate of service, listing the names and
addresses of those individuals and entities receiving a
copy of the responsive Pleading shall be appended to, or
filed contemporaneously with, the responsive Pleading.

(b) A notice to plead in substantially the form provided
in Rule 3.5(b)(1) shall be affixed to the first page of an
answer that contains new matter and preliminary objec-
tions which aver a fact that is not contained in the
petition.

(¢) Each subsequent Pleading shall be filed within 20
days after service of the preceding Pleading, but no
Pleading need be filed unless the preceding Pleading
included a notice to plead that complies with the require-
ments of Rule 3.5(b)(1).

Official Note: Rule 3.7 is new, but is derived from
Pa.R.C.P. 1026.

Explanatory Comment

The Court, by Local Rule, may establish procedures for
the disposition of matters after the Pleadings are closed.

Rule 3.8. Headings of Responsive Pleadings.

All responsive Pleadings shall contain a heading identi-
fying the name of the Pleading to which it is responding.

Official Note: Rule 3.8 has no counterpart in former
Orphans’ Court Rules.

Rule 3.9. Preliminary Objections.

(a) General. Preliminary objections may be filed to any
petition by any Interested Party or the Interested Party’s
representative.

(b) Grounds for Preliminary Objections. Preliminary
objections filed to any petition under the Rules of Chapter
IIT are limited to the following grounds:

(1) lack of jurisdiction over the subject matter of the
action or lack of jurisdiction over the person, improper
venue, or improper form of service;

(2) failure of a Pleading to conform to law or rule of
court or inclusion of scandalous or impertinent matter;

(3) insufficient specificity in a Pleading;
(4) legal insufficiency of a Pleading (demurrer);

(5) lack of standing or lack of capacity to sue,
nonjoinder of a necessary party, or misjoinder of a cause
of action; and

(6) pendency of a prior action or agreement for alterna-
tive dispute resolution.

(¢) Form. All preliminary objections shall be raised at
one time in one Pleading, shall state specifically the
grounds relied upon, and may be inconsistent.

(d) Disposition of Preliminary Objections.

(1) A party may file an amended Pleading, without
consent of any other party and without leave of Court,
within 20 days after service of the preliminary objections.
If a party files an amended Pleading, the preliminary
objections to the original Pleading shall be deemed moot.
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(2) In all other instances, the Court shall determine
promptly all preliminary objections. If an issue of fact is
raised, the Court shall consider evidence by deposition or
otherwise.

(e) Pleadings Allowed Subsequent to the Disposition of
Preliminary Objections.

(1) If the preliminary objections are overruled, the
party who filed the preliminary objections shall have the
right to file an answer within 20 days after entry of the
order overruling the preliminary objections or within such
other time as the Court shall direct.

(2) If the filing of an amended petition or a new
petition is allowed or required, it shall be filed within 20
days after entry of the order concerning such amended or
new petition or within such other time as the Court shall
direct.

(3) New preliminary objections may be filed to any
amended or new petition in accordance with this Rule.

Official Note: Rule 3.9 has no counterpart in former
Orphans’ Court Rules, but is derived from Pa.R.C.P. 1028.

Explanatory Comment

Preliminary objections raising an issue under subpara-
graphs (b)(2), (b)(3), (b)(4), and in some instances (b)(1),
may be determined from the facts of record so that
further evidence is not required. In such situations, the
Court may summarily decide preliminary objections prior
to the filing of an answer.

Preliminary objections raising an issue under subpara-
graphs (b)(5) and (b)(6), and in some instances (b)(1),
cannot be determined from the facts of record. In such
situations, if the preliminary objections are not endorsed
with a notice to plead in the form required by Rule
3.5(b)(1), no reply will be required under Rule 3.10, and
the preliminary objections will be overruled.

Pleadings may be amended only in accordance with
subparagraphs (d)(1), (e)(2) or Rule 3.15.

For preliminary objections to Objections to an Account,
Petition for Adjudication/Statement of Proposed Distribu-
tion or an audit notice, c¢f. Rule 2.8(c) for a more limited
scope of permitted preliminary objections.

Rule 3.10. Denials; Effect of Failure to Deny.

(a) A responsive Pleading shall admit or deny each
averment of fact in the preceding Pleading or any part
thereof. Admissions and denials in a responsive Pleading
shall refer specifically to the paragraph in which the
averment admitted or denied is set forth. A party denying
only a part of an averment shall specify so much of it as
is admitted and shall deny the remainder.

(b) Averments in a Pleading to which a responsive
Pleading is required are admitted when not denied
specifically or by necessary implication. A general denial
or a demand for proof, except as provided by subpara-
graph (c¢) of this Rule, shall have the effect of an
admission.

(c) A statement by a party that after reasonable inves-
tigation the party is without knowledge or information
sufficient to form a belief as to the truth of an averment
shall have the effect of a denial.

(d) Averments in a Pleading to which no responsive
Pleading is required shall be deemed to be denied.

(e) A responsive Pleading shall be signed by counsel, or
if not represented by counsel, then by all the respondents
in accordance with Rule 3.13. A responsive Pleading that

admits or denies any averment of fact shall be Verified by
at least one of the respondents in accordance with Rule
3.14.

Official Note: Rule 3.10 has no counterpart in former
Orphans’ Court Rules, but is derived from Pa.R.C.P. 1029.

Explanatory Comment

Reliance on subparagraph (c) does not excuse a failure
to admit or deny a factual allegation when it is clear that
the respondent must know whether a particular allega-
tion is true or false. Cf. Cercone v. Cercone, 254 Pa. Super.
381, 386 A.2d 1 (1978).

Rule 3.11. Answer with New Matter.

All applicable affirmative defenses shall be pleaded in
the answer under the heading “New Matter.” A party may
set forth as new matter any other material facts that are
not merely denials of the averments of the preceding
Pleading.

Official Note: Rule 3.11 has no counterpart in former
Orphans’ Court Rules, but is derived from Pa.R.C.P. 1030.

Pleadings in General

Rule 3.12. Format of Pleadings and Other Legal
Papers.

All Legal Papers filed with the Court must conform to
the following requirements:

(a) The document shall be on 8 1/2 inch by 11 inch
paper.

(b) The document shall be prepared on white paper
(except for dividers and similar sheets) of good quality.

(¢) The text must be double spaced, but quotations
more than two lines long may be indented and single-
spaced. Margins must be at least one inch on all four
sides.

(d) The lettering shall be clear and legible and no
smaller than font 12. The lettering shall be on only one
side of a page, except that exhibits and similar supporting
documents may be double-sided.

(e) Every Pleading shall be divided into paragraphs
numbered consecutively. Each paragraph shall contain as
far as practicable only one material allegation.

Official Note: Rule 3.12 has no counterpart in former
Orphans’ Court Rules, but is derived from Pa.R.C.P. 204.1
and Pa.R.C.P. 206.1(c).

Explanatory Comment

This Rule governing the format of Legal Papers is
modeled after Pa.R.C.P. 204.1 and thus is substantively
identical to Pa.R.A.P. 124(a) and Pa.R.Crim.P. 575(C). See
Explanatory Comment to Pa.R.C.P. 204.1. The goal is to
foster uniformity in the formatting of Legal Papers filed
in all judicial tribunals, regardless of the level of court or
division of court; this uniformity, in turn, will promote the
objective of the unified judicial system under the Consti-
tution of 1968 and facilitate the statewide practice of law.

Rule 3.13. Signing.

(a) Every Pleading, and any brief or memorandum of
law, of a party represented by counsel who has entered an
appearance shall include counsel’s name and shall be
signed by counsel. Every Pleading, and any brief or
memorandum of law, of a party not represented by
counsel of record shall include the name of the party,
shall be signed by the party, and shall include an address
where Legal Papers may be served and a telephone
number.
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(b) If the Legal Papers include a facsimile telephone
number and/or email address, that party or his or her
counsel agrees to accept service of Legal Papers by
transmitting a Facsimile copy or by electronic transmis-
sion.

(c) By signing a Legal Paper, the party and counsel are
subject to Pa.R.C.P. 1023.1 through 1023.4. The Court has
authority to impose sanctions and grant relief in accord-
ance with Pa.R.C.P. 1023.4.

Official Note: Rule 3.13 has no counterpart in former
Orphans’ Court Rules, but subparagraphs (a) and (b) but
are derived from Pa.R.C.P. 1025. Rule 3.13(c) is based
upon Pa.R.C.P. 1023.1 et seq.

Explanatory Comment

The Official Note appearing after Pa.R.C.P. 1023.1 and
the Explanatory Comment appearing after Pa.R.C.P.
1023.4 are fully incorporated by reference herein.

Rule 3.14. Verification.

(a) A verification shall be attached to every Pleading,
Verified by oath or an affirmation or made subject to the
penalties of 18 Pa.C.S. § 4904 relating to unsworn falsifi-
cation to authorities, averring that every fact not appear-
ing of record in the action or containing a denial of fact is
true upon the signer’s personal knowledge or information
and belief. A Pleading may be Verified upon personal
knowledge as to a part and upon information and belief
as to the remainder. The signer need not aver the source
of the information or expectation of ability to prove the
averment or denial at the trial.

(b) If a Pleading contains averments that are inconsis-
tent in fact, the verification shall state that the signer
has been unable after reasonable investigation to ascer-
tain which of the inconsistent averments, specifying
them, are true but that the signer has knowledge or
information sufficient to form a belief that one of them is
true.

(c) The verification shall be made by one or more of the
parties filing the Pleading unless all the parties (1) lack
sufficient knowledge or information, or (2) are outside the
jurisdiction of the Court and the verification of none of
them can be obtained within the time allowed for filing
the Pleading. In such cases, the verification may be made
by any person having sufficient knowledge or information
and belief and shall set forth the source of the person’s
information as to matters not stated upon his or her own
knowledge and the reason why the verification is not
made by a party.

Official Note: Rule 3.14 has no counterpart in former
Orphans’ Court Rules, but is derived from Pa.R.C.P. 1024.

Rule 3.15. Amendment.

A party may amend a Pleading pursuant to Rule
3.9(d)(1) or, at any time, either by written consent of all
other parties filed with the Clerk or by leave of Court.
The amended Pleading may aver transactions or occur-
rences that have happened before or after the filing of the
original Pleading. An amendment may be made to con-
form the Pleading to the evidence offered or admitted.

Official Note: Rule 3.15 has no counterpart in former
Orphans’ Court Rules, but is derived from Pa.R.C.P. 1033.

Explanatory Comment

Rule 3.9(d)(1) provides for amending a Pleading after
the filing of preliminary objections.

Rule 3.16. Pleading More Than One Cause of Ac-
tion; Alternative Pleadings.

(a) More than one cause of action may be stated in a
Pleading. Each cause of action shall be stated in a
separate count, preceded by a heading, and the count
shall name the parties to that cause of action and shall
contain a separate request for relief.

(b) Causes of action and defenses may be pleaded in
the alternative.

Official Note: Rule 3.16 has no counterpart in former
Orphans’ Court Rules, but is derived from Pa.R.C.P. 1020.

Service of Legal Papers

Rule 3.17. Service of Legal Papers Other than Cita-
tions or Audit Notices.

(a) Copies of all Pleadings, and any brief or memoran-
dum of law in connection therewith, other than audit
notices served pursuant to Rule 2.5 or citations served
pursuant to Rule 3.5(a), filed in an action or served upon
any party to an action shall be served upon every other
party to the action. Service shall be made:

(1) by handing, or mailing by first-class United States
mail, postage prepaid, a copy to, or leaving a copy for,
each party at the address of the party’s counsel of record
listed on an entry of appearance or prior Pleading of the
party, or at such other address as a party may agree, or

(2) by transmitting a Facsimile copy to the party’s
counsel of record as provided by subparagraph (c), or

(3) by electronic transmission in accordance with Rule
8.1(h).

(b) If there is no attorney of record,

(1) Service shall be made by handing a copy to the
party or by mailing a copy to, or leaving a copy for, the
party at the address listed on an entry of appearance or
prior Pleading or the residence or place of business of the
party, or by transmitting a Facsimile copy as provided by
subparagraph (c) or by electronic transmission in accord-
ance with Rule 8.1(h).

(2) If such service cannot be made, service shall be
made by leaving a copy at, or mailing a copy to, the last
known address of the party to be served.

(c)(1) A Facsimile copy may be served or a copy trans-
mitted electronically if the parties agree thereto or if a
facsimile telephone number and/or email address is in-
cluded on an entry of appearance or prior Legal Paper
filed with the Court.

(2) A Facsimile copy shall begin with a facsimile cover
sheet containing:

(1) the name, firm, address, telephone number, of both
the party making service and the party served,

(ii) the facsimile telephone number of the party making
service and the facsimile telephone number to which the
Facsimile copy was transmitted,

(iii) the title of the Legal Paper served, and
(iv) the number of pages transmitted.

(3) Service is complete when transmission is confirmed
as complete.

(d) The Court may order notice by Publication in
accordance with Pa. R.C.P. 430.

Official Note: Rule 3.17 has no counterpart in former
Orphans’ Court Rules, but is based on Pa.R.C.P. 440 with
modifications.
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Explanatory Comment

The Notes and the Explanatory Comment appearing
after Pa.R.C.P. 440 are fully incorporated by reference
herein.

Rule 3.18. Notice or Citation to Individuals and
Entities.

(a) Whenever notice or a citation is to be given to an
individual:

(1) If the individual is sui juris, or if the individual has
reached the age of 18 and is believed to be incapacitated
(within the meaning of 20 Pa.C.S. § 5501 et seq.), but for
whom no Guardian is known to have been appointed by a
Pennsylvania Court or by the court of any other jurisdic-
tion (including a Guardian ad litem with respect to the
matter at issue), then such notice or citation shall be
provided:

(i) to the individual; or

(i1) if the individual will be represented with respect to
the matter at issue by a representative under the provi-
sions of 20 Pa.C.S. §§ 7721—7726, then such notice or
citation may instead be provided to such representative,
including notice as required by 20 Pa.C.S. § 7725 that
each such representative may decline to act as a repre-
sentative for the sui juris individual.

(2) If the individual is not sui juris, or is unborn,
unknown or unascertained, then such notice or citation
shall be provided to such individual’s representative with
respect to the matter at issue under the provisions of 20
Pa.C.S. §§ 751(6) or 7721—7726, including notice re-
quired by 20 Pa.C.S. § 7725 that each such representa-
tive may decline to act as a representative for the
individual; provided, however, that if a Guardian or
Trustee ad litem has been appointed to represent such
individual by the Court having jurisdiction over the
matter at issue, then such notice or citation shall also be
provided to the Guardian or Trustee ad litem.

(b) Whenever notice or a citation is to be given to an
entity, then such notice or citation shall be provided:

(i) to the entity, through the entity’s duly authorized
representative; or

(i1) if the entity will be represented with respect to the
matter at issue by a representative under the provisions
of 20 Pa.C.S. §§ 7721—7726, then such notice or citation
may instead be provided to such representative, including
notice as required by 20 Pa.C.S. § 7725 that each such
representative may decline to act as a representative for
the entity.

(c) If counsel has entered an appearance on behalf of
an individual, entity or representative who would other-
wise receive notice or a citation as provided under
subparagraphs (a) and (b), then such notice or citation
shall instead be given to counsel, except as provided in
Rule 2.5(b) in which the audit notice must be given to
both counsel and the individual, entity or representative.

(d) Notwithstanding the foregoing, if the Court having
jurisdiction over the matter determines that the represen-
tation is or might be inadequate, then the Court may in
its discretion direct to whom notice or a citation shall be
provided.

Official Note: Rule 3.18 is derived from former Rule
5.2, but has been substantially modified to address
virtual representation under 20 Pa.C.S. § 751(6) gener-
ally and representation in “trust matters” pursuant to 20
Pa.C.S. §§ 7721 et seq. Cf. Rule 2.5(b) for different

requirements that the audit notice must be mailed to the
individual or entity and to counsel representing such
individual or entity.

IV. RULES GOVERNING SPECIFIC TYPES OF

PETITIONS
Rule
4.1. Declaratory Judgment.
4.2. Family Exemption.
4.3. Intestate Share to Surviving Spouse from Real Estate.
4.4. Revocation, Vacating or Extension of Time for Filing of Surviv-
ing Spouse’s Election.
4.5. Appointment of a Guardian ad litem or a Trustee ad litem.
4.6. Appointment of a Guardian for the Estate or Person of a Minor.
4.7. Appointment of a Trustee.
4.8. Discharge of Fiduciary and Surety.
4.9. Partition.
4.10. Public Sale of Real Property.
4.11. Private Sale of Real Property or Options Therefor.
4.12. Mortgage or Lease of Real Property.
4.13. Inalienable Property.
4.14. Designation of a Successor Custodian.
4.15. Confirmation of Appointment.

Rule 4.1. Declaratory Judgment.

(a) Commencement of Action. An action for declaratory
judgment shall be commenced by petition and citation
directed to the Interested Parties.

(b) Contents of Petition. In addition to the requirements
provided by the Rules in Chapter III, the petition shall
contain sufficient averments to entitle petitioner to the
declaratory relief requested under the Pennsylvania De-
claratory Judgments Act including:

(1) a concise statement of the facts relied upon to
justify a declaratory judgment proceeding;

(2) the question of law, if any, with respect to which
declaratory relief is requested;

(3) identify all Interested Parties; and
(4) a prayer for the relief desired.

(¢) Exhibits. A copy of the will, trust, other governing
instrument, or any other document to be construed shall
be attached to the petition as an exhibit.

(d) Preliminary Decree. If necessary, a form of prelimi-
nary decree directing the issuance of a citation to every
Interested Party shall be attached to the face of the
petition as the first page.

(e) Final Decree. A form of final decree setting forth the
declaratory relief shall be attached to the face of the
petition and after the preliminary decree if one included
with the petition.

Official Note: Rule 4.1 has no counterpart in former
Orphans’ Court Rules, but is derived from Philadelphia
Local Rule 1.2.P.

Rule 4.2. Family Exemption.

(a) In addition to the requirements provided by the
Rules in Chapter III, a petition for a family exemption
shall set forth the following:

(1) facts establishing a prima facie right of the peti-
tioner to the exemption;

(2) if the exemption is claimed from real estate, a
request for the appointment of two appraisers to appraise
the same;

(3) a description of the property claimed; and

(4) whether allowance of the claim prior to the audit or
confirmation of the Account is requested.
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(b) The manner of appraising the property, of filing and
confirming the appraisal, and of advertising or giving
notice thereof shall be prescribed by Local Rules.

(¢) The Court may, at the request of the petitioner,
award in distribution, specific real estate included in the
Account in satisfaction of, or on account of, the family
exemption without compliance with the procedure out-
lined in subparagraphs (a)(2), (a)(3), and (b) of this Rule,
if all Interested Parties agree in writing that the peti-
tioner is entitled to the family exemption and to the
valuation at which such real estate is to be awarded.

Official Note: Rule 4.2 is substantively similar to
former Rule 12.1.

Explanatory Comment

The Act of 1959, Nov. 10, P. L. 1450 (20 P. S. § 320.211)
increased the exemption to $1,000.00 where decedent died
after that date. The Act of 1963, June 11, P. L. 124 (20
P.S. § 320.211) added parents as possible claimants. The
suggested general language not only avoids exceptions for
effective dates but also may obviate future revisions of
the Rule should the Legislature continue to expand the
scope of the exemption. Subparagraph (c¢) is an adaptation
of a similar provision in Rule 4.3. It would facilitate the
award where all Interested Parties are in accord.

Rule 4.3. Intestate Share to Surviving Spouse from
Real Estate.

(a) When no Account is filed and all or part of the
spouse’s intestate share under 20 Pa.C.S. § 2102 is
claimed from real estate, the claim shall be presented by
petition, which shall conform to the requirements pro-
vided by the Rules in Chapter III, and shall set forth the
following:

(1) facts establishing a prima facie right of the spouse
to the statutory intestate share;

(2) a description of the real estate; and

(3) a request for the appointment of two appraisers to
appraise the real estate.

(b) The manner of appraising the property, of filing and
confirming the appraisal, and of advertising or giving
notice thereof shall be prescribed by Local Rules.

(c) The Court may, at the request of the surviving
spouse, award specific real estate in satisfaction of, or on
account of, the spouse’s statutory intestate share without
compliance with the procedure outlined in subparagraphs
(a) and (b) of this Rule if all Interested Parties agree in
writing that the surviving spouse is entitled to the
statutory share and to the valuation at which such real
estate is to be awarded.

Official Note: Rule 4.3 is substantively identical to
former Rule 12.2 with minor modifications, including
replacing the words “statutory allowance” and “allowance”
with “statutory intestate share” and “intestate share”,
respectively.

Explanatory Comment

Deletion of specific reference to the former statutory
allowance of $10,000.00 increased to $20,000.00 allows
greater flexibility. The Rule would not have to be
amended in the future if the statutory amount should be
increased. With the broader language employed there is
no longer any need to refer to the specific statutory
provisions. As amended, the Rule recognizes the present
practice of making the award of real estate in satisfaction
of the spouse’s allowance a part of the distribution decree
when a court accounting is filed. While this Rule will be

employed only in a minimum of instances for the forego-
ing reason and also because of the availability of Section
3546 of the Probate, Estates and Fiduciaries Code, it,
nevertheless, is considered advisable to preserve in its
altered form as a guide when it is to be employed.

Rule 4.4. Revocation, Vacating or Extension of Time
for Filing of Surviving Spouse’s Election.

(a) In addition to the requirements provided by the
Rules in Chapter III, a petition to revoke or vacate an
election of a surviving spouse to take against the will and
other conveyances of the decedent shall set forth the
following:

(1) the date of the decedent’s death, whether his will
has been probated and, if so, a reference to the place of
recording;

(2) the name and capacity of the Fiduciary of the
decedent’s estate, if any, and a reference to the record of
his appointment;

(8) the names, addresses and relationship, if known, of
the other Interested Parties and the nature and the
extent of each of their interests;

(4) the names of the Interested Parties who have
consented to the revocation or vacating of the election and
the names of those who have not consented;

(5) a description and valuation of the decedent’s real
and personal property affected by the election;

(6) the date and manner of executing the election
desired to be revoked or vacated; whether the same has
been recorded, registered or filed, and if so, the date and
place thereof;

(7) whether the surviving spouse has made or executed
and delivered at any place an election contrary to that
desired to be revoked or vacated and whether that
election has been recorded, registered or filed, and if so,
the date and place thereof;

(8) the facts relied upon to justify the revocation or
vacating of the election; and

(9) a request for a citation upon the Interested Parties
who have not joined in the petition or who have not
consented thereto to show cause why the election should
not be revoked or vacated.

(b) A petition for the extension of the time in which the
surviving spouse may file an election to take against the
will and other conveyances shall be filed prior to the
expiration of six months as provided in 20 Pa.C.S. § 2210
with the Clerk of the county where decedent’s will was
probated in such form as Local Rules may prescribe.

(c) Notice of the filing of any petition under this Rule
shall be provided to the personal representative of dece-
dent’s estate in accordance with Rule 3.5(b)(1).

Official Note: Rule 4.4 is substantively identical to
former Rule 12.3, except for the addition of the statutory
reference and providing the place for filing the extension
of time as is required by 20 Pa.C.S. § 2210.

Rule 4.5. Appointment of a Guardian ad litem or a
Trustee ad litem.

(a) On petition of the Accountant or any Interested
Party, or upon its own motion, the Court may appoint one
or both of the following if the Court considers that the
interests of the non sui juris individuals are not ad-
equately represented:

(1) a Guardian ad litem to represent a Minor or a
person believed to be incapacitated (within the meaning
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of 20 Pa.C.S. § 5501 et seq.), but for whom no Guardian
of the estate is known to have been appointed by a
Pennsylvania Court or by the court of any other jurisdic-
tion; and/or

(2) a Trustee ad litem to represent an absentee, a
presumed decedent, or unborn or unascertained persons
not already represented by a Fiduciary.

(b) The same person may be appointed as Guardian ad
litem and Trustee ad litem when the interests repre-
sented are not conflicting. Application for such an ap-
pointment may be made in one petition.

(¢c) In addition to the requirements provided by the
Rules in Chapter III, the petition shall set forth the
following:

(1) the name, age and address of the Minor or person
believed to be incapacitated (within the meaning of 20
Pa.C.S. § 5501 et seq.), but for whom no Guardian of the
estate is known to have been appointed;

(2) the relationship, if any, of such non sui juris
individual to any Interested Party and to the decedent or
settlor;

(3) the interest of such non sui juris individual in the
property or in the matter at issue;

(4) the provisions of any instrument creating such
interests;

(5) the necessity for such interests to be represented by
a Guardian ad litem or a Trustee ad litem; and

(6) the proceedings in which such non sui juris indi-
vidual are to be represented.

(d) A decree appointing a Guardian ad litem or a
Trustee ad litem shall specify the period or proceedings
during which the Guardian or Trustee ad litem shall act
as such.

Official Note: Rule 4.5 is substantively identical to
former Rule 12.4, with some modifications to provide for
person believed to be incapacitated within the meaning of
20 Pa.C.S. §§ 5501 et seq., but not yet adjudicated as
such or for whom no Guardian is known to have been
appointed.

Rule 4.6. Appointment of a Guardian for the Estate
or Person of a Minor.

(a) A petition for the appointment of a Guardian for the
estate or person of a Minor shall be filed by the Minor, if
he or she is fourteen years of age or older, and if under
such age, by his or her parents, the person with whom he
or she resides, the person by whom he or she is main-
tained, or by any person as next friend of the Minor.

(b) Contents of Petition. In addition to the requirements
provided by the Rules in Chapter III, the petition shall
set forth the following:

(1) the name, address and age of the Minor, and the
names and addresses of his or her parents, if living;

(2) the name, address and relationship of the petitioner
to the Minor, if the petition is not filed by the Minor;

(3) whether the Minor’s parents consent to the petition,
if the petition is not being filed by the Minor’s parents;

(4) the need for the appointment of a Guardian;

(5) that the Minor has no Guardian presently ap-
pointed or that a Guardian already appointed has died or

has been discharged or removed by the Court, together
with the date of such death, discharge or removal and a
reference to the Court order discharging or removing the
previously appointed Guardian;

(6) the name, address and age of the proposed Guard-
ian and his or her relationship to the Minor, if any;

(7) the nature of any interest of the proposed Guardian
adverse to that of the Minor including, inter alia, a
reference to any estate in which the Minor is interested
and in which the proposed Guardian is a Fiduciary or
surety or employee of a Fiduciary or surety therein;

(8) if the petition is for the appointment of a Guardian
of the person, the religious persuasion of the Minor’s
parents and the religious persuasion of the proposed
Guardian;

(9) if the petition is for the appointment of a Guardian
of the estate of the Minor, an itemization of the assets of
such estate, their location, approximate value and income,
if any;

(10) if the Minor is entitled to receive any money as a
party to any action or proceeding in any court, a reference
to the court record and the amount to which the Minor is
entitled; and

(11) that notice has been given to the United States
Veterans’ Administration or its successor, if the Minor is
the child of a veteran and insurance or other gratuity is
payable to him or her by the United States Veterans’
Administration, or its successor.

(¢c) Exhibits. The following shall be attached to the
petition:

(1) the proposed Guardian’s written consent to the
appointment; and

(2) the Minor’s parents written consents to the petition
if they are not the petitioners and if they consent to the
petition.

(d) If the appointment of the same person is requested
as Guardian of the estates or persons of several Minors
who are children of the same parent(s), a single petition
shall be filed for such appointments, but shall include in
the caption separate dockets numbers for each Minor.

(e) If the Minor is fourteen years of age or older, the
Minor’s appearance in Court at the time of the hearing
shall be governed by Local Rule.

Official Note: Rule 4.6 is substantively identical to
former Rule 12.5, except clarifying that separate docket
numbers must be assigned to each Minor.

Explanatory Comment

Although a single petition may be filed for the appoint-
ment of the same person as Guardian of the estates or
persons of several Minors, separate Accounts must be
filed for the estate of each Minor. See Rule 2.3.

Rule 4.7. Appointment of a Trustee.

(a) Contents of Petition. A petition for the appointment
of a trustee may be filed by a resigning trustee, the
current trustee or any trust beneficiary and shall conform
to the requirements provided by the Rules in Chapter III
and set forth the following:

(1) the situs of the trust and if any Court previously
has exercised jurisdiction over the trust;

(2) the provisions of the instrument creating the trust;
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(3) the general character, location, and value of the
trust property;

(4) the reasons why any individual or -corporation
named in the trust instrument as trustee or successor
trustee is unable or unwilling to serve;

(5) the names, addresses and relationships of all trust
beneficiaries and that those who have not joined in or
consented to the petition have been given notice of the
filing of the petition, or the reason for failing to give any
qualified beneficiary such notice;

(6) if the trust includes a charitable interest for which
notice is required under Rule 7.1, whether the Office of
the Attorney General has been given notice, or the reason
for failing to give the Office of the Attorney General such
notice, and whether the Office of the Attorney General
has issued a statement of no objection to the petition; and

(7) the name and address of the proposed trustee and
his or her relationship, if any, to any Interested Party;
and

(8) whether the proposed trustee has any interest in
the trust.

(b) Exhibits. The following shall be attached to the
petition:

(1) a copy of the trust instrument;

(2) the signed written consents of all qualified benefi-
ciaries as defined in § 7703 who have not signed or joined
in the petition, but who consent to the appointment of the
proposed trustee;

(3) the statement of no objection from the Office of the
Attorney General if the trust includes a charitable inter-
est for which notice is required under Rule 7.1; and

(4) The proposed trustee’s written consent to the ap-
pointment.

Official Note: Rule 4.7 is derived from former Rule
12.6, but it has been modified to reflect the additions and
changes required by 20 Pa.C.S. §§ 7764.

Rule 4.8. Discharge of Fiduciary and Surety.

(a) Account Previously Filed. A petition for the dis-
charge of a Fiduciary and his or her surety, or of the
surety alone, subsequent to an Account having been filed
and confirmed, shall conform to the requirements pro-
vided by the Rules in Chapter III and set forth the
following:

(1) the nature of the Fiduciary capacity;

(2) the date and a reference to the record of the
Fiduciary’s appointment;

(3) the date of filing the Fiduciary’s Account and the
date of the Court’s adjudication or order confirming the
Account absolutely; and

(4) that the entire estate has been distributed to the
creditors and parties entitled thereto and that no other
property belonging to the estate has been received or
remains to be accounted for by the Fiduciary.

(b) Account Annexed. In lieu of filing and advertising
an Account, a Personal Representative who is distributing
an estate under the provisions of 20 Pa.C.S. § 3531, or
the Guardian of the estate of a Minor who has attained
Majority and whose gross estate does not exceed the
statutory limitation of an administration without appoint-
ment of a Guardian, may annex an Account to the
petition for discharge with the information required

above, modified to indicate any previous distribution, and
suggesting the proper distribution of any balance on
hand.

Official Note: Rule 4.8 is substantively identical to
former Rule 12.7.

Explanatory Comment

Pursuant to Rule 2.8(b), an adjudication of an Account
discharges the Fiduciaries as to the transactions set forth
in the adjudicated Account.

Rule 4.9. Partition.

In addition to the requirements provided by the Rules
in Chapter III, a petition for partition shall set forth the
following:

(a) the date of the decedent’s death and whether he or
she died testate or intestate, in whole or in part;

(b) a description, giving the size and location, of the
property to be partitioned, the liens and charges to which
it is subject and the rents due from tenants thereof, and
that the property has not been partitioned or valued for
partition;

(¢c) the names, addresses and relationship of those
interested in the land to be partitioned, the extent of the
interest of each of such person, and, if such interest is
created by a recorded deed or will, a reference to such
record; and

(d) a request for a citation upon the Interested Parties
who have not joined as petitioners to appear and show
cause why an inquest in partition should not be granted.

Official Note: Rule 4.9 is substantively identical to
former Rule 12.8.

Rule 4.10. Public Sale of Real Property.

(a) In addition to the requirements provided by the
Rules in Chapter III, a petition for the public sale of real
property shall set forth the reason for filing the petition,
a description, stating the size and location of the property
to be sold, and the liens and charges to which it is
subject.

(b) Public notice of the sale shall be given as required
by law and as may be further required by the Court by
Local Rule or special order.

Official Note: Rule 4.10 is substantively identical to
former Rule 12.9.

Rule 4.11. Private Sale of Real Property or Options
Therefor.

(a) Contents of Petition. In addition to the requirements
provided by the Rules in Chapter III, a petition for the
private sale or exchange of real property, or for the grant
of an option for any such sale or exchange shall set forth
the following:

(1) the information required in a petition for the public
sale of real property under Rule 4.10(a); and

(2) the name and address of the proposed purchaser
and the terms of the proposed sale, exchange or option,
the consideration therefor, and that this is more than can
be obtained at public sale.

(b) Exhibits. The petition shall be supported by the
affidavits of at least two competent persons setting forth
that they have inspected the real property to be sold,
exchanged or optioned and, in the case of an exchange,
the property to be received, that they are acquainted with
the value of real estate in the locality of such property,
that they are not personally interested in the proposed
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sale, exchange or option, and that in their opinion the
proposed consideration is more than can be obtained at
public sale.

Official Note: Rule 4.11 is substantively identical to
former Rule 12.10.

Rule 4.12. Mortgage or Lease of Real Property.

In addition to the requirements provided by the Rules
in Chapter III, a petition to mortgage or lease real
property shall set forth the following:

(a) the information required in a petition for the public
sale of real property, as nearly as may be; and

(b) the name of the proposed mortgagee or lessee and
the terms of the proposed mortgage or lease.

Official Note: Rule 4.12 is substantively identical to
former Rule 12.11.

Rule 4.13. Inalienable Property.

In addition to the requirements provided by the Rules
in Chapter III, a petition under Chapter 83 of the
Probate, Estates and Fiduciaries Code to sell real prop-
erty at public or private sale or to mortgage real property
shall set forth the facts required by 20 Pa.C.S. § 8301, as
applicable, and the following:

(a) the names of all Interested Parties who have not
joined as petitioners or provided their consent to the
petition, and their addresses, if known; and

(b) if the petition is for the public or private sale of real
property subject to a life estate with remainder over and
the real property is not held in trust, the petition shall
request the appointment of a named trustee to make the
sale and hold the proceeds in trust.

Official Note: Rule 4.13 is substantively identical to
former Rule 12.12.

Rule 4.14. Designation of a Successor Custodian.

A petition for the designation of a successor custodian
under the Pennsylvania Uniform Gifts to Minors Act shall
conform to the requirements provided by the Rules in
Chapter III and set forth as far as practicable the
information required in a petition for the appointment of
a Guardian of the estate of a Minor.

Official Note: Rule 4.14 is substantively identical to
former Rule 12.13.

Rule 4.15. Confirmation of Appointment.

(a) Contents of Petition. Where a trustee is appointed
pursuant to a trust instrument or by the unanimous
agreement of all qualified beneficiaries as defined in 20
Pa.C.S. § 7703, a petition for the Court to confirm such
appointment shall conform to the requirements provided
by the Rules in Chapter III and shall set forth the
following:

(1) the reason for filing the petition; and

(2) the pertinent provisions of the instrument creating
the trust and providing for the appointment of the
trustee.

(b) Exhibits. The following shall be attached to the
petition:

(1) a copy of the trust instrument duly certified by
counsel to be a true and correct copy; and

(2) the designated trustee’s written consent to service.

Official Note: Rule 4.15 is substantively identical to
former Rule 12.14.

V. GUARDIANSHIPS OF INCAPACITATED

PERSONS
Rule
5.1. Form of Citation and Notice.
5.2. Adjudication of Incapacity and Appointment of a Guardian of
the Person and/or Estate of an Incapacitated Person.
5.3. Review Hearing.
5.4. Proceedings Relating to Real Estate.

Rule 5.1. Form of Citation and Notice.

The citation and notice to be attached to and served
with a petition for adjudication of incapacity and the
appointment of a Guardian shall be in the form approved
by the Supreme Court.

Official Note: Former Rules under Rule 14 (i.e., Rule
14.1 et seq.) have been relocated to this Chapter V. Rule
5.1 is substantively identical to former Rule 14.5, except
that the notice and citation must be in the form approved
by the Supreme Court and not in a substantially similar
form. See Rule 1.8. Former Rule 14.1 has been deleted as
it was a restatement of what is already provided in Rule
1.5.

Explanatory Comment

The Supreme Court has adopted forms for use in
guardianship proceedings which are contained in the
Appendix. The form of citation and notice found in the
body of former Rule 14.5 have been moved to the
Appendix. As of 2011, these forms are the Annual Report
of Guardian of the Estate, Annual Report of Guardian of
the Person, and Important Notice—Citation with Notice.
In accordance with Rule 1.8, these forms must be used
exclusively; local forms are not permitted to replace or
supplant these forms.

Rule 5.2. Adjudication of Incapacity and Appoint-
ment of a Guardian of the Person and/or Estate of
an Incapacitated Person.

A petition to adjudicate an individual as an Incapaci-
tated Person shall meet all requirements set forth at 20
Pa.C.S. § 5511 et seq. A citation and notice in the form
adopted by the Supreme Court shall be attached to and
served with a petition. The procedure for determining
incapacity and for appointment of a Guardian shall meet
all requirements set forth at 20 Pa.C.S. §§ 5512 and
5512.1.

Official Note: Rule 5.2 is identical to former Rule
14.2; it has simply been relocated to Chapter V of these
Rules.

Explanatory Comment

The Supreme Court has promulgated a form notice to
be served with the citation and petition to adjudicate an
individual as incapacitated. This form notice is located in
the Appendix. In accordance with Rule 1.8, this form
notice must be used exclusively and replaced or sup-
planted by a local form.

Rule 5.3. Review Hearing.
A petition for a review hearing shall set forth:
(a) the date of the adjudication of incapacity;
(b) the name and address of the Guardian;

(¢) if the Incapacitated Person has been a patient in a
mental hospital, the name of such institution, the date of
admission, and the date of discharge;

(d) the present address of the Incapacitated Person,
and the name of the person with whom the Incapacitated
Person is living;
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(e) the names and addresses of the presumptive Adult
heirs of the Incapacitated Person; and

(f) an averment that:

(1) there has been significant change in the Incapaci-
tated Person’s capacity;

(2) there has been a change in the need for guardian-
ship services; or

(3) the Guardian has failed to perform duties in accord-
ance with the law or act in the best interest of the
Incapacitated Person.

Official Note: Rule 5.3 is identical to former Rule
14.3; it has simply been relocated to Chapter V of these
Rules.

Explanatory Comment

For the Court’s disposition of a petition for a review
hearing and evidentiary burden of proof, see 20 Pa.C.S.
§ 5512.2.

Rule 5.4. Proceedings Relating to Real Estate.

A petition for the public or private sale, exchange,
lease, or mortgage of real estate of an Incapacitated
Person or the grant of an option for the sale, exchange or
lease of the same shall conform as far as practicable to
the requirements of these Rules for Personal Representa-
tives, trustees and Guardians of Minors in a transaction
of similar type.

Official Note: Rule 5.4 is identical to former Rule
14.4; it has simply been relocated to Chapter V of these
Rules.

VI. RULES RELATING TO PRE-HEARING AND

HEARING PROCEDURE
Rule
6.1. Depositions, Discovery, Production of Documents and Perpetua-
tion of Testimony.
6.2. Motion for Judgment on the Pleadings.
6.3. Motion for Summary Judgment.
6.4. Subpoenas and Notices to Attend.
6.5. Injunctions.

Rule 6.1. Depositions, Discovery, Production of
Documents and Perpetuation of Testimony.

The Court, by Local Rule or special order, may pre-
scribe the practice relating to depositions, discovery,
production of documents and perpetuation of testimony.
To the extent not provided for by such Local Rule or
special order, the practice relating to such matters shall
conform to the practice in the Trial or Civil Division of
the local Court of Common Pleas and Pa. R.C.P. 1532 and
4001 et seq.

Official Note: Rule 6.1 is identical to former Rule 3.6;
it has simply been relocated to Chapter VI of these Rules.

Rule 6.2. Motion for Judgment on the Pleadings.

After the relevant Pleadings are closed, but within such
time as not to unreasonably delay the hearing, any party
may move for judgment on the Pleadings. The Court shall
enter such judgment or order as shall be proper on the
Pleadings.

Official Note: Rule 6.2 has no counterpart in former
Orphans’ Court Rules, but is derived from Pa.R.C.P. 1034.

Explanatory Comment

The Official Note to Pa.R.C.P. 1034 is fully incorporated
by reference herein, except that the Court may, but is not
required to, promulgate Local Rules governing the proce-
dure for these motions.

Rule 6.3. Motion for Summary Judgment.

(a) After the relevant Pleadings are closed, but within
such time as not to unreasonably delay a hearing, any
party may move for summary judgment in whole, or in
part, as a matter of law in the manner set forth in
Pa.R.C.P. 1035.1, 1035.2, and 1035.4.

(b) The party against whom the motion for summary
judgment is filed shall respond in accordance with
Pa.R.C.P. 1035.3(a)—(b) and 1035.4, except that a respon-
sive Pleading shall be filed within 20 days after service of
the motion, not 30 days as provided in Pa.R.C.P.
1035.3(a).

(¢) The Court shall rule upon the motion for summary
judgment as provided in Pa.R.C.P. Nos. 1035.3(c)—(e) and
1035.5.

Official Note: Rule 6.3 has no counterpart in former
Orphans’ Court Rules, but is derived from Pa.R.C.P.
1035.1. et seq.

Explanatory Comment

In order to be consistent with Rules 2.5, 2.8, 3.5, 3.7,
and 3.9, the period of time to respond to a motion for
summary judgment is shortened from the thirty days
permitted under Pa.R.C.P. 1035.3(a) to twenty days. The
Notes, Official Note and Explanatory Comments to
Pa.R.C.P. 1035.1 et seq. are incorporated by reference
herein, except that the Court may, but is not required to,
promulgate Local Rules governing the procedure for these
motions.

Rule 6.4. Subpoenas and Notices to Attend.

Subject to Rule 6.1, parties can be noticed to attend a
deposition pursuant to Pa.R.C.P. 4007.1(a) and third
parties can be compelled to attend a hearing or deposition
in accordance with Pa.R.C.P. 234.1 through 234.9.

Official Note: Rule 6.4 has no counterpart in former
Orphans’ Court Rules, but is derived from Pa.R.C.P. 234.1
et seq.

Explanatory Comment

The procedure for obtaining a subpoena shall conform
to the practice set forth in Pa.R.C.P. No. 234.1 et seq. The
Notes, Official Notes, and Explanatory Comments to
Pa.R.C.P. Nos. 234.1 et seq. are fully incorporated by
reference herein.

Rule 6.5. Injunctions.

Upon petition, the Court may issue a preliminary,
special, or permanent injunction in accordance with the
rules and procedures provided in Pa.R.C.P. 1531.

Official Note: Rule 6.5 has no counterpart in former
Orphans’ Court Rules, but is derived from Pa.R.C.P. 1531.

Explanatory Comment

With the repeal of 20 Pa.C.S. § 772, the propriety of
and procedure for obtaining an injunction in an Orphans’
Court matter was uncertain. This Rule clarifies that an
injunction may be requested and issued in this Court.
The procedure for requesting the issuance of an injunc-
tion shall conform to the practice set forth in Pa.R.C.P.
1531. The Notes and Explanatory Comments to Pa.R.C.P.
Nos. 1531 are fully incorporated by reference herein.

VII. CHARITIES—NOTICE TO ATTORNEY
GENERAL

Rule
7.1. Charities—Notice to the Attorney General.
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Rule 7.1. Charities—Notice to the Attorney General.

(a) In every proceeding involving or affecting a chari-
table interest with the exception hereinafter set forth, at
least 20 days advance written notice thereof shall be
given to the Attorney General of the Commonwealth of
Pennsylvania at the principal office in Harrisburg, Penn-
sylvania, or to a deputy of the Attorney General desig-
nated for such purpose for the judicial district in which
the proceeding is pending. The notice shall include or be
accompanied by such of the following as may be appropri-
ate

(1) the caption of the case;
(2) a description of the nature of the proceeding;

(3) the date, time and place when the matter is to be
heard by the Court to the extent then known,;

(4) the name of the decedent, settlor, Incapacitated
Person or Minor, if not disclosed by the caption;

(5) a copy of the will or other instrument creating the
charitable interest;

(6) the name and address of any specific charity which
may be affected by the proceeding;

(7) if the charitable interest is a present interest, a
description and the approximate market value of that
interest;

(8) if the charitable interest is a future interest and the
estimated present value of the property involved exceeds
$25,000, a brief description thereof including the condi-
tions precedent to its vesting in enjoyment and posses-
sion, the names and ages of persons known to have
interests preceding such charitable interest, and the
approximate market value of the property involved;

(9) a description of any unresolved claim and any
material question of interpretation or distribution likely
to be submitted for adjudication which may affect the
value of the charitable interest;

(10) the names and addresses of all Fiduciaries;
(11) the name and address of counsel for the Fiduciary;

(12) the name and address of counsel for any charity
who has received notice or has appeared for the charity
and the name of the charity which counsel represents;
and

(13) a copy of an Account, if the proceeding involves an
Account and the charity is not a pecuniary legatee in an
amount of $25,000 or less which has been or will be paid
in full.

(b) Proof of service of the above notice or an acknowl-
edgment of such notice received from the Attorney Gen-
eral or a deputy of the Attorney General shall be filed
with the Clerk in every proceeding involving a charitable
interest prior to the entry of any decree.

(c) Unless the Court directs otherwise, no notice to the
Attorney General or a deputy of the Attorney General
shall be required with respect to a pecuniary legacy to a
charity in the amount of $25,000 or less which has been
or will be paid in full.

Official Note: This Rule is substantively identical to
former Rule 5.5; it has simply been relocated to Chapter
VII of these Rules.

Explanatory Comment

See Appendix for form of notice under this Rule.

VIII. ELECTRONIC FILING

Rule

8.1. Electronic Filing and Service of Legal Papers.

Rule 8.1. Electronic Filing and Service of Legal
Papers.

(a) Authorization for Electronic Filing.

(1) A Court may permit or require Electronic Filing of
Legal Papers. Any Court that implements Electronic
Filing shall establish procedures governing such filing by
Local Rule which shall be consistent with the procedures
set forth herein.

Explanatory Note: Those jurisdictions which require
e-filing must also provide the necessary technical assist-
ance to those parties who lack the capacity to electroni-
cally file Legal Papers.

(2) This Rule does not mandate the implementation of
Electronic Filing by a Court.

(b) Electronic Filing of Legal Paper.

(1) A Filing Party may file a Legal Paper with the
Clerk by means of Electronic Filing.

(2) Legal Papers and exhibits shall be filed in portable
document format (.pdf).

(3) Exhibits to a Legal Paper shall be converted to
portable document format (.pdf) by scanning or other
method.

(4) Any party may require the Filing Party to file the
original or a hard copy of a Legal Paper or exhibit by
filing a notice to file with the Clerk and serving a copy of
the notice upon the Filing Party. The Filing Party shall
file the specified document with the Clerk within 14 days
after service of the notice. Upon disposition of the matter
before the Court, an original document may be returned
to the party who filed it or retained by the Court, as the
Court may determine.

(¢) Signature, Verification and Retention of Legal Paper.

(1) The original Legal Paper shall be properly signed,
and where required, Verified.

(2) The Electronic Filing of a Legal Paper constitutes a
certification by the Filing Party that the original docu-
ment was signed, and where applicable, Verified.

(3) Unless retained by the Court, the Filing Party shall
maintain the original of all documents so certified, to-
gether with any exhibits filed, for 5 years after the later
of:

(i) the disposition of the case;

(i) the entry of an order resolving the issue raised by
the Legal Paper; or

(iii) the disposition by an appellate court of the issue
raised by the Legal Paper.

(d) Website and Filing Date.

(1) The Court shall designate a website for the Elec-
tronic Filing of Legal Papers. A user name and password
shall be issued to authorized users.

(2) The Court shall provide Electronic Filing access at
all times. The time and date of the filing shall be that
registered by the Court’s computer system.

(3) The Court shall provide, through its website, an
acknowledgement that the filing has been processed. Such
acknowledgement shall include the date and time of filing
in a form which can be printed for retention by the Filing
Party.
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(e) Delay in Filing. A Filing Party shall be responsible
for any delay, disruption, or interruption of electronic
transmission, and for the legibility of the document
electronically filed, except for delays caused by the failure
of the Court’s website. The Filing Party may petition the
Court to resolve any dispute concerning an alleged failure
of the Court’s website.

(f) Fees.

(1) A Filing Party shall pay the fee for electronically
filing a Legal Paper as provided by the Court.

(2) The Court may assess an additional automation fee
for each Legal Paper electronically filed which shall be
used for the development, implementation, maintenance,
and training in the use of the Court Electronic Filing
system and other related uses.

(g) Local Procedures. The Court may develop further
administrative procedures, as needed, to implement this
Rule and to provide for security of the Electronic Filing
system, as required by changing technology.

(h) Service of Legal Papers by Parties.

(1) Service of original process shall not be permitted by
electronic means, unless agreed to by the respondent.

(2) Service of subsequent Legal Papers may be effected
by electronic transmission if the parties agree, or if an
email address appears on an entry of appearance, or
other Legal Paper previously filed with the Court in the
action. Electronic service is complete when the Legal
Paper is sent to the recipient’s email address, or when the
recipient is notified by email that a Legal Paper affecting
the recipient has been filed and is available for review on
the Court’s website.

(i) Service of Legal Papers by Court and Clerk. The
Clerk and the Court may serve all notices, opinions, and
orders via electronic means where the parties have
agreed to receipt of Legal Papers by electronic transmis-
sion, or if the underlying Legal Papers related to the
notice, opinion or order were filed by Electronic Filing, or
if an email address appears on an entry of appearance or
other Legal Paper previously filed with the Court in the
action.

Official Note: Rule 8.1 is substantively identical to
former Rule 3.7, but has been relocated to Chapter VIII of
these Rules.

Explanatory Comment

Subparagraph (i) of Rule 8.1 differs from its counter-
part in former Rule 3.7 in two respects: first, this
subparagraph permits the Clerk and Court to serve not
only notices, but also opinions and orders, via electronic
means; and second, it provides that the Clerk and Court
are able to send its notices, opinions, and orders via
electronic means if the underlying Legal Papers were
filed electronically.

Explanatory Note: This Rule is designed as a general
enabling mechanism by which local judicial districts can,
if they so choose, implement Electronic Filing. Implemen-
tation procedures not inconsistent with this Rule will be
determined by Local Rules of Court.

Nothing in this Rule is intended to change the proce-
dural requirements of Orphans’ Court practice, as embod-
ied in the statutes and rules of Court. Rather this Rule is
intended to facilitate the delivery of Legal Papers to the
Court and the parties, as well as to reduce record
management burdens in the office of the Clerk. The terms
“Electronic Filing,” “Filing Party,” and “Legal Paper” are
defined in Rule 1.3.

The Court may, from time to time, modify the approved
Electronic Filing system to take into consideration the
costs and security of the system and the maintenance of
electronic data and images.

Existing procedures regarding record retention for pa-
per documents by the Clerk shall apply to electronically
filed documents. A local Court which permits Electronic
Filing may require filing and maintenance of paper
documents or exhibits; it may also accept paper docu-
ments, convert such documents to electronic format, and
destroy the paper documents. (See Record Retention &
Disposition Schedule with Guidelines, adopted by the
Supreme Court of Pennsylvania by Order, dated Novem-
ber 28, 2001, as part of the amendment to Pa.R.J.A. 507).

IX. PETITION FOR RECONSIDERATION

Rule
9.1. Exceptions.
9.2. Petitions for Reconsideration.

Rule 9.1. Exceptions.

No exceptions may be filed to any order or decree of the
Court.

Explanatory Comment
The former exception practice is discontinued.
Rule 9.2. Petitions for Reconsideration.

A Court, upon petition, may reconsider orders that are
final under Pa.R.A.P. 341(b) or 342, or interlocutory
orders subject to immediate appeal under Pa.R.A.P. 311,
so long as the order granting reconsideration is consistent
with Pa.R.A.P. 1701(b)(3). A Court, upon petition, may
reconsider an interlocutory order at any time.

Official Note: The period for filing an appeal is not
tolled by the filing of a petition for reconsideration unless
the Court grants the petition for reconsideration prior to
the expiration of the appeal period. See R.A.P. 1703(b)(3).
Interlocutory orders may be reconsidered anytime during
the pendency of the proceeding. See Key Automotive
Equip. v. Abernethy, 431 Pa. Super. 358, 362, 636 A.2d
1126, 1128 (1994); 42 Pa.C.S.A. § 5505.

X. AUDITORS AND MASTERS

Rule

10.1. Notice of Hearings.

10.2. Filing of Report.

10.3. Form of Auditor’s Report.

10.4. Form of Master’s Report.

10.5. Transcript of Testimony.

10.6. Notice of Filing Report.

10.7. Confirmation of Report.

10.8. Security for Expenses and Fees.

Rule 10.1. Notice of Hearings.

An auditor or master shall give notice of scheduled
hearings in such manner and to such parties as Local
Rules shall prescribe.

Official Note: Rule 10.1 is substantively identical to
former Rule 8.1; it has simply been relocated to Chapter
X of these Rules.

Rule 10.2. Filing of Report.

An auditor or master shall file his or her report within
90 days after his or her appointment, unless, upon
application, the Court extends the time; and, in default
thereof, his or her appointment may be vacated and
compensation and reimbursement for services and ex-
penses denied.

Official Note: Rule 10.2 is substantively identical to
former Rule 8.2; it has simply been relocated to Chapter
X of these Rules.
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Rule 10.3. Form of Auditor’s Report.

An auditor’s report shall include a statement of the
questions involved, findings of fact, conclusions of law,
and, if the Account is approved by the auditor, it shall
also expressly confirm the Account and shall specify, or
indicate by reference to the Statement of Proposed Distri-
bution, the names of the persons to whom the balance
available for distribution is awarded and the amount or
share awarded to each of such persons.

Official Note: Rule 10.3 is identical to former Rule
8.3; it has simply been relocated to Chapter X of these
Rules.

Rule 10.4. Form of Master’s Report.

A master’s report shall state the number, times, dates
and duration of the hearings held, the number, extent
and causes of any delays or continuances, and the basis of
the Court’s jurisdiction, and shall include a statement
and discussion of the questions involved, findings of fact
and conclusions of law, and specific recommendations.

Official Note: Rule 10.4 is identical to former Rule
8.4; it has simply been relocated to Chapter X of these
Rules.

Rule 10.5. Transcript of Testimony.

The transcript of testimony taken before an auditor or
master shall be filed with the report.

Official Note: Rule 10.5 is identical to former Rule
8.5; it has simply been relocated to Chapter X of these
Rules.

Rule 10.6. Notice of Filing Report.

An auditor or master shall give notice of the filing of
the report or of the intention to file the report in such
manner and to such parties as Local Rules shall pre-
scribe.

Official Note: Rule 10.6 is identical to former Rule
8.6; it has simply been relocated to Chapter X of these
Rules.

Rule 10.7. Confirmation of Report.

(a) The report of an auditor shall be confirmed in such
manner as Local Rules shall prescribe.

(b) The report of a master shall not be approved until a
decree is entered adopting its recommendations.

Official Note: This Rule is identical to former Rule
8.7; it has simply been relocated to Chapter X of these
Rules.

Rule 10.8. Security for Expenses and Fees.

An auditor or master, the Accountant, or any Interested
Party may apply to the Court at any time for leave to
require security for the payment of the auditor’s or
master’s expenses and fees, and, when such leave is
granted, the auditor or master may decline to proceed
until security is entered.

Official Note: Rule 10.7 is substantively identical to
former Rule 8.8; it has simply been relocated to Chapter
X of these Rules.

XI. REGISTER OF WILLS

Rule

11.1. Forms.

11.2. Petition Practice.

11.3. Hearings.

11.4. Appeals from the Register of Wills.

11.5. Notice to Beneficiaries and Intestate Heirs.
11.6. Status Report by Personal Representative.

Rule 11.1. Forms.

The forms adopted by the Supreme Court for statewide
practice before the Register as set forth in the Appendix
shall be used when applicable. No other forms shall be
allowed or required by Local Rule or practice.

Rule 11.2. Petition Practice.

When a matter requires the Register to exercise discre-
tion or decide an issue of fact or law, the Pleading and
practice shall conform as near as practical to the practice
and procedure before the Court as provided by Chapter
IIT of these Rules and 20 Pa.C.S. § 906 (relating to
caveats). The Register may issue a citation if appropriate,
and may require a party to prepare the form of citation.
Service of citations issued by the Register shall be the
responsibility of the party requesting the issuance of the
citation.

Rule 11.3. Hearings.

(a) Evidentiary hearings before the Register shall be
recorded by stenographic or electronic means, the cost of
which shall paid by the party initiating the matter unless
otherwise directed by the Register.

(b) The Register may issue subpoenas to compel atten-
dance at evidentiary hearings as provided in 20 Pa.C.S.
§ 903(a).

(¢) The Pennsylvania Rules of Evidence shall be appli-
cable to all evidentiary hearings before the Register.

(d) The Register may require parties to submit memo-
randa and/or proposed findings of fact and conclusions of
law.

(e) The Register shall promptly decide the matter at
issue by written order or decree. The order or decree may,
but need not, contain a brief opinion or recitation of
relevant facts and legal conclusions as found by the
Register.

Rule 11.4. Appeals from the Register of Wills.

Appeals to the Court from an order or decree of the
Register of Wills shall be by petition and governed by
Chapter III of these Rules and any applicable Local
Rules.

Rule 11.5. Notice to Beneficiaries and Intestate
Heirs.

(a) Within three (3) months after the grant of letters,
the Personal Representative to whom original letters
have been granted or the Personal Representative’s coun-
sel shall send a written notice of estate administration in
the form approved by the Supreme Court to:

(1) every person, corporation, association, entity or
other party named in decedent’s will as an outright
beneficiary whether individually or as a class member;

(2) the decedent’s spouse and children, whether or not
they are named in, or have an interest under, the will;

(38) where there is an intestacy in whole or in part, to
every person entitled to inherit as an intestate heir under
Chapter 21 of the Probate, Estate and Fiduciaries Code;

(4) the appointed Guardian of the estate, parent or
legal custodian of any beneficiary who is a Minor;

(5) the appointed Guardian of the estate or, in the
absence of such appointment, the institution or person
with custody of any beneficiary who is an adjudicated
Incapacitated Person;
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(6) the Attorney General on behalf of any charitable
beneficiary whose interest exceeds $25,000 or which will
not be paid in full;

(7) the Attorney General on behalf of any governmental
beneficiary;

(8) the trustee of any trust which is a beneficiary; and

(9) such other persons and in such manner as may be
required by any Local Rule of Court.

(b) “Beneficiary” shall be deemed to include any person
who may have an interest by virtue of the Pennsylvania
anti-lapse statute, 20 Pa.C.S. § 2514.

(c) Notice shall be given by personal service or by
first-class, prepaid mail to each person and entity entitled
to notice under subdivision (a)(1)—(9) whose address is
known or reasonably available to the Personal Represent-
ative.

(d) Within ten (10) days after giving the notice required
by subdivision (a) of this Rule, the Personal Representa-
tive or the Personal Representative’s counsel shall file
with the Register a certification that notice has been
given as required by this Rule. No fee shall be charged by
the Register for filing the certification required by this
subdivision.

(e) Upon the failure by the Personal Representative or
the Personal Representative’s counsel to file the certifica-
tion on a timely basis, the Register shall, after ten (10)
days prior written notice to the delinquent Personal
Representative and his counsel, notify the Court of such
delinquency.

(f) This Rule shall not alter or diminish existing rights
or confer new rights.

(g) The Register shall deliver a copy of Rule 5.6 and
the forms of notice and certification approved by the
Supreme Court to each Personal Representative and
counsel at the time letters are granted.

Official Note: Rule 11.5 is identical to former Rule
5.6; it has simply been relocated to Chapter XI of these
Rules. The form of notice and -certification of notice
required by Rule 11.5 is set forth in the Appendix.

Explanatory Comment

It is not the intention of the Rule to require notice
beyond the degree of consanguinity entitling a person to
inherit under Chapter 21 of the Probate, Estates and
Fiduciaries Code.

Rule 11.6. Status Report by Personal Representa-
tive.

(a) Report of Uncompleted Administration. If adminis-
tration of an estate has not been completed within two
years of the decedent’s death, the Personal Representa-
tive or counsel shall file at such time, and annually
thereafter until the administration is completed, a report
with the Register of Wills showing the date by which the
Personal Representative or counsel reasonably believes
administration will be completed.

(b) Report of Completed Administration. Upon comple-
tion of the administration of an estate, the Personal
Representative or his, her or its counsel shall file with
the Register of Wills a report showing:

(1) completion of administration of the estate;

(2) whether a formal Account was filed with the Or-
phans’ Court;

(3) whether a complete Account was informally stated
to all parties in interest;

(4) whether final distribution has been completed; and

(5) whether approvals of the Account, receipts, joinders
and releases have been filed with the Clerk of the
Orphans’ Court.

(¢) Form of Report. The Report required by this Rule
shall be in substantially the prescribed form.

(d) No Fee. No fee shall be charged for filing the report
required by this Rule.

(e) Copy of Rule. Upon the grant of letters, the Register
shall give a copy of this Rule to each Personal Represent-
ative and his, her or its counsel.

(f) Failure to File a Report. After at least ten (10) days
prior notice to a delinquent Personal Representative and
counsel, the Clerk of the Orphans’ Court shall inform the
Court of the failure to file the report required by this
Rule with a request that the Court conduct a hearing to
determine what sanctions, if any, should be imposed.

Official Note: Rule 11.6 is identical to former Rule
6.12; it has simply been relocated to Chapter XI of these
Rules. The form of status report required by Rule 11.6 is
set forth in the Appendix.

XII. ADOPTIONS

(Editor’s Note: New Rules were published separately at
41 Pa.B. 2932 (June 11, 2011).)

XIII. ABORTION CONTROL ACT
No new rules.
EXPLANATORY REPORT

Proposed New Pa.O.C. Rules 1.1—11.6 &
Explanatory Notes

Background

In 2006, the Orphans’ Court Procedural Rules Commit-
tee (“Committee”) began an extensive project to promote
uniformity and to standardize the content of forms and
pleadings being use across the Commonwealth. To that
end, the Committee developed a series of statewide form
petitions for adjudication/statements of proposed distribu-
tion for various fiduciaries stating Accounts as well as
revising and developing Model Accounts for decedent’s
estates, trusts and charitable remainder unitrusts. The
Committee also revised and developed statewide forms for
use in guardianships of incapacitated persons and for use
before the Registers of Wills. During the Committee’s
work in developing standardized, statewide forms, the
Committee became aware of various and differing proce-
dures among the counties for adjudicating and confirming
an Account, for issuing citations, for ensuring notice to
interested parties, and for resolving petitions and the
issues raised therein. Moreover, the Committee noted that
some counties lacked established written procedures for
handling certain aspects of Orphans’ Court litigation,
resulting in unwritten customs or case-by-case determina-
tions. In addition, the repeal of the equity rules in 2003
created a vacuum as Orphans’ Court Rule 3.1 provides
that in the absence of an applicable Orphans’ Court Rule,
pleading and practice in Orphans’ Court should conform
to the pleading and practice in equity.

Given these shortcomings, once the Committee com-
pleted its initial promulgation of statewide forms, the
Committee began exploring the possibility of revising and
amending the current Orphans’ Court Rules. The Com-
mittee presented a proposal to then-Chief Justice Cappy
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in the fall of 2007. Justice Cappy not only embraced the
proposal, but also appointed a working group of experi-
enced Orphans’ Court judges to provide assistance, over-
view and input. In announcing the Committee’s project
and the judicial appointments, Chief Justice Cappy ex-
plained that the “intent here is to simplify the current
system and standardize governing procedures so everyone
has a clearer idea of what is expected and better out-
comes are realized for the citizens of Pennsylvania.”

Again, quoting from the News Release issued by the
Administrative Office of Pennsylvania Courts on October
17, 2007:

The proposed rule review is intended to:

e Promote standardization of statewide practice and
reduce variations caused by reliance on local practice.

e Provide better direction to practitioners and judges
throughout the state, especially in counties without dedi-
cated Orphans’ Court divisions.

e Clarify certain procedures involving citation practice
and pleadings.

e Harmonize Orphans’ Court proceedings with general
civil practice to the extent possible, given the unique
subject matter within Orphans’ Court jurisdiction.

This project has continued in earnest for nearly five
years. The Committee extends recognition and gratitude
to prior Committee Chairs, Judge Calvin S. Drayer and
Mary Jane Barrett, Esq., for their leadership and commit-
ment to this project.

The Committee now publishes its proposal and solicits
the input, comments and suggestions of practitioners and
jurist throughout the Commonwealth, particularly those
who practice routinely in the Orphans’ Court divisions of
various counties.

Proposed new Orphans’ Court Rules 1.1 through 11.6

This proposal reorganizes the placement of current
Orphans’ Court Rules. In brief summary, Chapter I
contains introductory rules which consolidate and expand
upon current Rule 1 and Rule 2; Chapter II contains rules
and procedures specific to the filing and auditing of
Accounts and the resolution of issues through the ac-
counting process which encompasses and adds to the
rules found in Rule 6, Rule 12 and Rule 13; Chapter III

sets forth rules and procedures concerning the use and
resolution of issues through citations and petitions which
modifies and expands upon some of the rules currently
found in Rule 3 and Rule 5; Chapter IV contains only
rules relocated from Rule 12; Chapter V contains only
rules relocated from Rule 14; Chapter VI provides rules
relating to pre-hearing and hearing procedures which
includes current Rule 3.6 and several new rules borrowed
from civil practice; Chapter VII contains only current
Rule 5.5; Chapter VIII contains only current Rule 3.7;
Chapter IX provides new post-hearing procedures which
dispense with current Rules 7.1 and 7.2, Chapter X
contains the rules currently found as part of Rule 8; and
Chapter XI sets forth rules relating to practice before the
Register of Wills which relocates Rule 5.6 and Rule 6.12
and provides additional new rules.

As part of this proposal, all local rules will need to be
revised, renumbered and reissued within one year from
the adoption of the new Supreme Court Orphans’ Court
Rules. It is hoped that a period of one year will give each
local Orphans’ Court division sufficient time to review
and reissue any local rules that it wishes to retain and
draft any new local rules that it feels are necessary and
appropriate.

The purpose of this proposal is two-fold: to provide
uniformity in the Orphans’ Court divisions across the
Commonwealth; and where possible and reasonable, to
conform Orphans’ Court practice to civil practice. Follow-
ing each rule in this proposal is a note indicating whether
the proposed rule derives from a current Orphans’ Court
Rule, either in total or with modifications, or whether the
rule derives from a rule of civil practice.

The Committee hopes by its proposal to provide a more
uniform and efficient system for resolving disputes in
Orphans’ Court so that practitioners specializing in Or-
phans’ Court matters can practice in multiple counties
and so that other practitioners entering the division of
the Orphans’ Court either rarely or for the first time can
still provide effective and competent representation to
their clients. Improving the system for the good of the
public and the efficient administration of justice is the
ultimate goal.

[Pa.B. Doc. No. 13-654. Filed for public inspection April 12, 2013, 9:00 a.m.]
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