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PROPOSED RULEMAKING

BUREAU OF
PROFESSIONAL AND
OCCUPATIONAL AFFAIRS

[ 49 PA. CODE CH. 43b ]
Schedule of Civil Penalties—Massage Therapists

The Commissioner of Professional and Occupational
Affairs (Commissioner) proposes to delete § 43b.23 (relat-
ing to schedule of civil penalties—massage therapists—
statement of policy) and to add § 43b.23a (relating to
schedule of civil penalties—massage therapists) to read as
set forth in Annex A.

Effective Date

The proposed rulemaking will be effective upon final-
form publication in the Pennsylvania Bulletin.

Statutory Authority

Section 5(a) of the act of July 2, 1993 (P. L. 345, No. 48)
(Act 48) (63 P. S. § 2205(a)) authorizes the Commissioner,
after consultation with licensing boards in the Bureau of
Professional and Occupational Affairs (Bureau), to pro-
mulgate a schedule of civil penalties for violations of acts
or regulations of the licensing boards.

Background and Purpose

Act 48 authorizes agents of the Bureau to issue cita-
tions and impose civil penalties under schedules adopted
by the Commissioner in consultation with the Bureau’s
boards and commissions. Act 48 citations streamline the
disciplinary process by eliminating the need for formal
orders to show cause, answers, adjudications and orders,
and consent agreements. At the same time, a licensee
who receives an Act 48 citation retains his due process
right to a hearing prior to the imposition of judgment.
The use of Act 48 citations has increased steadily since
1996, when the program was first implemented, and they
have become an important part of the Bureau’s enforce-
ment efforts. Section 5(b)(4) of Act 48 authorizes a
licensing board within the Bureau to levy a civil penalty
of not more than $10,000 on a licensee or an unlicensed
person who violates a provision of an act or board
regulations. However, section 5(a) of Act 48 limits the
civil penalty levied by citation to no more than $1,000 per
violation.

The State Board of Massage Therapy (Board) has
participated in the Act 48 citation program since 2010,
when it adopted the statement of policy in § 43b.23
setting forth a schedule of civil penalties for a number of
offenses under the Massage Therapy Law (act) (63 P. S.
§§ 627.1—627.50) and the Board’s regulations in Chapter
20. The Board believes that it is necessary to implement
the civil penalties in this proposed rulemaking to promul-
gate the schedule as a regulation and to improve the
deterrent effect.

Description of the Proposed Rulemaking

The Commissioner, in consultation with the Board,
proposes to amend the schedule of civil penalties by
continuing the penalties in the statement of policy imple-
mented in 2010, with a few exceptions noted as follows.
The Commissioner would increase the amount of the
penalties for the first four violations under

§ 20.42(a)(14)—(16) (relating to standards of professional
conduct) and section 6(b)(1)i) of the act (63 P.S.
§ 627.6(b)(1)i)) because a civil penalty of only $50 has
limited effect as a deterrent and is not sufficient to cover
the Board’s cost in implementing the civil penalty. This is
especially true if a respondent decides to request a
hearing on the imposition of an Act 48 citation.

For the next two civil penalties under section 6(b)(1)(ii)
of the act and section 14 of the act (63 P. S. § 627.14), the
Commissioner would add language for clarity. Under
section 6(b)(1)(ii) of the act, the Commissioner would
clarify that the civil penalty of $100 per credit hour for
failure to complete 24 continuing education credits would
extend to a maximum of 10 credit hours because the
maximum civil penalty under Act 48 is $1,000. It there-
fore follows that failure to complete more than 10 credit
hours of continuing education would result in formal
action, as would second and subsequent offenses. Under
section 14 of the act, because a second offense for holding
oneself out as a massage therapist or practicing massage
therapy while unlicensed would result in formal action, a
subsequent offenses would also result in formal action.

The Commissioner would amend the last two penalties
pertaining to expired licenses in violation of section 14(b)
and (e) of the act. The Commissioner proposes to remove
the warning letter for the first offenses of 0—6 months
and would make the initial fine for lapses from 0—12
months $250.

The Commissioner would add two new civil penalties
for violations of section 14(c) and (d) of the act for
employing an individual in massage therapy who is not
licensed and for a business utilizing the words “massage,”
“massage therapist,” “massage practitioner,” “masseur,”
“masseuse,” “myotherapist” or a derivative of these terms
or an abbreviation unless the services of the business are
provided by licensees. For either of these violations, the
civil penalty would be $500 for the first offenses and
formal action for second and subsequent offenses.

Fiscal Impact and Paperwork Requirements

The proposed rulemaking would not have adverse fiscal
impact on the Commonwealth or its political subdivisions
and would reduce the paperwork requirements of both the
Commonwealth and the regulated community by elimi-
nating the need for orders to show cause, answers,
consent agreements and adjudications/orders for those
violations subject to the Act 48 citation process. The only
fiscal impact of the proposed rulemaking would be borne
by those persons who violate the act or regulations of the
Board and are subject to the civil penalties proposed by
the new schedule.

Sunset Date

The Board, the Bureau and the Commissioner continu-
ally monitor the effectiveness of regulations affecting
their operations. As a result, a sunset date has not been
assigned.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P. S. § 745.5(a)), on August 5, 2014, the Board submitted
a copy of this proposed rulemaking and a copy of a
Regulatory Analysis Form to the Independent Regulatory
Review Commission (IRRC) and the Chairpersons of the
House Professional Licensure Committee and the Senate
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Consumer Protection and Professional Licensure Commit-
tee. A copy of this material is available to the public upon
request.

Under section 5(g) of the Regulatory Review Act, IRRC
may convey comments, recommendations or objections to
the proposed rulemaking within 30 days of the close of
the public comment period. The comments, recommenda-
tions or objections must specify the regulatory review
criteria which have not been met. The Regulatory Review
Act specifies detailed procedures for review, prior to final
publication of the rulemaking, by the Board, the General
Assembly and the Governor of comments, recommenda-
tions or objections raised.

Public Comment

PROPOSED RULEMAKING

Interested persons are invited to submit written com-
ments, suggestions or objections regarding this proposed
rulemaking to Louis Lawrence Boyle, Regulatory Unit
Counsel, State Board of Massage Therapy, Department of
State, P. O. Box 2649, Harrisburg, PA 17105-2649, RA-
STRegulatoryCounsel@pa.gov within 30 days following
publication of this proposed rulemaking in the Pennsylva-
nia Bulletin. Reference No. 16A-723 (schedule of civil
penalties—massage therapists) when submitting com-
ments.

TRAVIS N. GERY, Esq.,
Commissioner

Fiscal Note: 16A-723. No fiscal impact; (8) recom-
mends adoption.

Annex A
TITLE 49. PROFESSIONAL AND VOCATIONAL STANDARDS
PART I. DEPARTMENT OF STATE
Subpart A. PROFESSIONAL AND OCCUPATIONAL AFFAIRS
CHAPTER 43b. COMMISSIONER OF PROFESSIONAL AND OCCUPATIONAL AFFAIRS

SCHEDULE OF CIVIL PENALTIES, GUIDELINES FOR IMPOSITION OF CIVIL PENALTIES AND
PROCEDURES FOR APPEAL

§ 43b.23. [ Schedule of civil penalties—massage therapists—statement of policy ] (Reserved).

[ STATE BOARD OF MASSAGE THERAPY

Violation Violation under Title/Description
under 63 P. S. 49 Pa. Code
Chapter 20

§ 20.42(a)(14)
wallet card.

Failure to display current license or

Civil Penalty

First offense—$50
Second and subsequent
offenses—$250

§ 627.6(b)(1)

§ 627.6(b) (i)

§ 627.14

§ 627.14(b)

§ 627.14(e)

§ 20.42(a)(15)

§ 20.42(a)(16)

Failure to include massage therapy
license number in advertisements.

Failure to display name and title.

Failure to hold current certification
to administer CPR.

Failure to complete 24 hours of
continuing education courses
approved by the Board during the
24 months preceding license
renewal.

Holding oneself out as a massage
therapist or practicing massage
therapy while unlicensed.

Holding oneself out as a licensed
massage therapist while license is
expired.

Practicing massage therapy on an
expired license.

First offense—$50
Second and subsequent
offenses—$250

First offense—$50
Second and subsequent
offenses—$250

First offense—$50
Second offense—$250
Subsequent offense—formal action

First offense—$100 per credit hour
Second offense—formal action

First offense—$500
Second offense—formal action

0—6 months—warning

7—12 months—$250

13—18 months—$500

19—24 months—$1,000

More than 24 months—formal action

0—6 months—warning

7—12 months—$250

13—18 months—$500

19—24 months—$1,000

More than 24 months—formal

prosecution ]

(Editor’s Note: The following section is new and printed in regular type to enhance readability.)
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§ 43b.23a. Schedule of civil penalties—massage therapists.

STATE BOARD OF MASSAGE THERAPY

Violation
under 63 P. S.

§ 627.6(b)1)

§ 627.6(b)(ii)

§ 627.14

§ 627.14(b)

§ 627.14(c)

§ 627.14(d)

§ 627.14(e)

Violation under
49 Pa. Code
Chapter 20

§ 20.42(a)(14)
§ 20.42(a)(15)

§ 20.42(a)(16)

Title / Description

Failure to display current license or
wallet card.

Failure to include massage therapy
license number in advertisements.

Failure to display name and title.

Failure to hold current certification to
administer CPR.

Failure to complete 24 hours of
continuing education courses approved
by the Board during the 24 months
preceding license renewal.

Holding oneself out as a massage
therapist or practicing massage therapy
while unlicensed.

Holding oneself out as a licensed
massage therapist while license is
expired.

Employing an individual in massage
therapy who is not licensed.

A business utilizing the words massage,
massage therapist, massage practitioner,
masseur, masseuse, myotherapist or any
derivative of these terms or
abbreviations, unless the services of the
business are provided by licensees.

Practicing massage therapy on an
expired license.

5489

Civil Penalty

1st offense—$250
2nd and subsequent offenses—$500

1st offense—$250
2nd and subsequent offenses—$500

1st offense—$250
2nd and subsequent offenses—$500

1st offense—$250
2nd offense—$500
Subsequent offense—formal action

1st offense—$100 per credit hour up to
10 credit hours

More than 10 credit hours—formal action
2nd and subsequent offenses—formal
action

1st offense—$500
2nd and subsequent offenses—formal
action

1st offense—

0—12 months—$250

13—18 months—$500

19—24 months—$1,000

More than 24 months—formal action
2nd offense—

0—12 months—$500

13—18 months—$1,000

More than 18 months—formal action
Subsequent offenses—formal action

1st offense—$500
2nd and subsequent offenses—formal
action

1st offense—$500
2nd and subsequent offenses—formal
action

1st offense—

0—12 months—$250

13—18 months—$500

19—24 months—$1,000

More than 24 months—formal action
2nd offense—

0—12 months—$500

13—18 months—$1,000

More than 18 months—formal action
Subsequent offenses—formal action

[Pa.B. Doc. No. 14-1735. Filed for public inspection August 15, 2014, 9:00 a.m.]
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PENNSYLVANIA PUBLIC
UTILITY COMMISSION

Implementation of the Alternative Energy Portfolio
Standards Act of 2004; Doc. No. L-2014-2404361

August 1, 2014

George D. Greig

Secretary

Pennsylvania Department of Agriculture
2301 North Cameron Street

Harrisburg, PA 17110-9408

On February 20, 2014, the Pennsylvania Public Utility
Commission (Commission) issued a Proposed Rulemaking
Order proposing revisions to the Commission’s Regula-
tions implementing the Alternative Energy Portfolio Stan-
dards Act of 2004 (AEPS Act), 73 P.S. § 1648.1, et seq.
Comments on the proposed revisions were due August, 4,
2014, 30 days after the proposed rulemaking was pub-
lished in the Pennsylvania Bulletin on July 5, 2014.

On July 31, 2014, the Pennsylvania Department of
Agriculture (Department) filed a request to extend the
comment period by 30 days. In support of their request,
the Department noted that the agricultural community,
as well as the Department, needs more time to fully
understand the ramifications of the proposed changes.
The Department further states that this time will allow
dairy producers and others impacted by the proposed
rules to present more comprehensive explanations of why
anaerobic digesters are important and the economic reali-
ties behind them.

The Commission recognizes the potential impact these
proposed regulations may have on dairy producers and
others. In addition, the Commission appreciates how well
thought out and well composed comments will inform the
Commission in our effort to develop regulations that
appropriately implement the AEPS Act. In order to
facilitate the development of informative comments, the
Commission is extending the comment deadline to Sep-
tember 3, 2014. Any party that has filed comments may
file supplemental comments on or before September 3,
2014.

Please direct any questions regarding this comment
period extension to Kriss Brown, Assistant Counsel, Law
Bureau, at (717) 787-4518.

ROSEMARY CHIAVETTA,
Secretary
[Pa.B. Doc. No. 14-1736. Filed for public inspection August 15, 2014, 9:00 a.m.]

STATE BOARD OF
EXAMINERS OF NURSING
HOME ADMINISTRATORS

[ 49 PA. CODE CH. 39]
Notice Requirements
The State Board of Examiners of Nursing Home Admin-

istrators (Board) proposes to add §§ 39.92 and 39.93
(relating to reporting of crimes and disciplinary actions;

and return of actively suspended or revoked licenses) to
read as set forth in Annex A.

Effective Date

The proposed rulemaking will be effective upon final-
form publication in the Pennsylvania Bulletin.

Statutory Authority

Sections 8.1(b) and 12(a)(4) and (6) of the Nursing
Home Administrators License Act (act) (63 P.S.
§§ 1108.1(b) and 1112(a)(4) and (6)) authorize the Board
to discipline licensees who have been convicted of or plead
guilty or nolo contendere to a felony or have been
disciplined by the licensing authority of another state,
territory or country. Section 9.1 of the act (63 P.S.
§ 1109.1) requires licensees to notify the Board of disci-
plinary sanctions by other licensing boards within 90
days of disposition or on biennial renewal applications,
whichever is sooner. Additionally, section 13(a.1) of the
act (63 P.S. § 1113(a.1)) directs the Board to require a
person whose license has been suspended or revoked to
return the license in the manner the Board directs.

Background and Need for Proposed Rulemaking

Although the previously cited sections of the act author-
ize the Board to discipline licensees with felony convic-
tions, the Board’s regulations do not require that its
licensees report these convictions to the Board in advance
of biennial renewal. It may be almost 2 years before the
Board first learns of the convictions. To ensure that the
Board receives information about these convictions in a
timelier manner, the Board proposes to add §§ 39.92 and
39.93 to expedite the reporting of felony convictions.
Because the Board is adding regulations regarding the
reporting of felonies, the Board believes that it is prudent
to add to this proposed rulemaking the reporting require-
ments for disciplinary sanctions taken by other states
against licensees in section 9.1 of the act.

Additionally, although the act directs the Board to
require licensees to return suspended and revoked li-
censes to the Board, there is not a provision in the
Board’s regulations which requires that they be returned
within a specified time. To ensure that licensees return
their licensure documents in a timelier manner, the
Board proposes to add § 39.93 to require their return
within 30 days of a voluntary surrender, suspension or
revocation.

Description of Proposed Rulemaking

Proposed § 39.92(a) would require a licensee who has
been convicted of or pleaded guilty or nolo contendere to a
felony to notify the Board of the action within 30 days of
the verdict or plea or on the biennial renewal application,
whichever is sooner.

Proposed § 39.92(b) tracks the language of section 9.1
of the act in connection with disciplinary actions taken by
other jurisdictions. Licensees would be required to report
those disciplinary actions within 90 days or on the
biennial renewal application, whichever is sooner.

Proposed § 39.93 would require a licensee who has
voluntarily surrendered his license or had his license
actively suspended or revoked to return the license to the
Board within 30 days.

Fiscal Impact and Paperwork Requirements

The requirement that licensees report criminal actions
and disciplinary sanctions to the Board within 30 and 90
days, respectively, should have a slight fiscal and paper-
work impact on the Board and licensees. Currently,
licensees report this information on their biennial re-
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newal applications. Under this proposed rulemaking,
these reports must be made sooner, triggering additional
paperwork responsibilities for licensees. The Board antici-
pates that it will see an increase in reports as licensees
comply with the regulatory requirement thereby incurring
additional enforcement costs.

Sunset Date

The Board continuously monitors the effectiveness of its
regulations. Therefore, a sunset date has not been as-
signed.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on August 5, 2014, the Board submitted
a copy of this proposed rulemaking and a copy of a
Regulatory Analysis Form to the Independent Regulatory
Review Commission (IRRC) and the Chairpersons of the
House Professional Licensure Committee and the Senate
Consumer Protection and Professional Licensure Commit-
tee. A copy of this material is available to the public upon
request.

Under section 5(g) of the Regulatory Review Act, IRRC
may convey comments, recommendations or objections to
the proposed rulemaking within 30 days of the close of
the public comment period. The comments, recommenda-
tions or objections must specify the regulatory review
criteria which have not been met. The Regulatory Review
Act specifies detailed procedures for review, prior to final
publication of the rulemaking, by the Board, the General
Assembly and the Governor of comments, recommenda-
tions or objections raised.

Public Comment

Interested persons are invited to submit written com-
ments, suggestions or objections regarding this proposed
rulemaking to Judith Pachter Schulder, Counsel, State
Board of Examiners of Nursing Home Administrators,
P. O. Box 2649, Harrisburg, PA 17105-2649, RA-
STRegulatoryCounsel@pa.gov within 30 days following
publication of this proposed rulemaking in the Pennsylva-
nia Bulletin. Reference No. 16A-6217 (notice require-
ments) when submitting comments.

MARY ANN HEWSTON,
Chairperson

Fiscal Note: 16A-6217. No fiscal impact. Given the
low number of disciplinary actions issued over the past 12
months, enforcement costs are expected to be minimal
and absorbed within the Board’s current operating
budget. (8) recommends adoption.

Annex A

TITLE 49. PROFESSIONAL AND VOCATIONAL
STANDARDS

PART I. DEPARTMENT OF STATE

Subpart A. PROFESSIONAL AND OCCUPATIONAL
AFFAIRS

CHAPTER 39. STATE BOARD OF EXAMINERS OF
NURSING HOME ADMINISTRATORS

STANDARDS OF PROFESSIONAL PRACTICE AND
PROFESSIONAL CONDUCT

§ 39.92. Reporting of crimes and disciplinary ac-
tions.

(a) A licensee shall notify the Board of having been
convicted of a felony, or having received probation without
verdict, disposition instead of trial or an Accelerated
Rehabilitative Disposition in the disposition of felony
charges, within 30 days of the conviction or other disposi-
tion, or on the biennial renewal application, whichever is
sooner. As used in this section, “convicted” includes a
judgment, an admission of guilt or a plea of nolo
contendere.

(b) A licensee shall notify the Board of disciplinary
action in the nature of a final order taken against the
licensee by the licensing authority of another state,
territory or country within 90 days of receiving notice of
the disciplinary action, or on the biennial renewal appli-
cation, whichever is sooner.

§ 39.93. Return of actively suspended or revoked
licenses.

A licensee who has voluntarily surrendered a license
instead of discipline or whose license has been actively
suspended or revoked by the Board shall return the
surrendered, suspended or revoked license to the Board
within 30 days of the action.

[Pa.B. Doc. No. 14-1737. Filed for public inspection August 15, 2014, 9:00 a.m.]
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