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PROPOSED RULEMAKING

DELAWARE RIVER BASIN
COMMISSION

[ 25 PA. CODE CH. 901 ]

Proposed Amendments to the Rules of Practice
and Procedure to Allow Each Signatory Party
and the Commission to Administer a Single
Process for the Review and Adjudication of
Projects; Public Hearing

The Delaware River Basin Commission (“DRBC” or
“Commission”) is a federal interstate compact agency
charged with managing the water resources of the Dela-
ware River Basin without regard for political boundaries.
Its commissioners are the governors of the four basin
states—Pennsylvania, New Jersey, New York, and Dela-
ware—and a federal representative, the North Atlantic
Division Commander of the U.S. Army Corps of Engi-
neers.

Summary: The Commission will hold a public hearing
to receive comments on proposed amendments to its
Administrative Manual Part III—Rules of Practice and
Procedure (18 C.F.R. Part 401) to provide for DRBC and
each of the parties to the Delaware River Basin Compact
(United States Public Law 87-328, Approved September
27, 1961, 75 Statutes at Large 688; and Pennsylvania
Acts of 1961, Act No. 268, Approved July 7, 1961) (“the
Compact”)—Pennsylvania, New Jersey, Delaware, New
York and the federal government (“Signatory Parties”)—to
coordinate and collaborate in the administration of a
single process for the review and adjudication of projects.
The program, called “One Process/One Permit,” (also
herein, “the Program”) will allow DRBC and administra-
tive agencies of the Signatory Parties participating in the
Program to incorporate the requirements and determina-
tions of both DRBC and the Signatory Party agency into
a single permit or other approval instrument.

Dates: The public hearing will start on or around 2:00
PM. on Tuesday, June 9, 2015, during the Commission’s
regularly scheduled public hearing. The hearing will
continue until all those wishing to testify have had an
opportunity to do so. Depending upon the number of
people wishing to speak, the hearing officer may impose
time limits on speakers. Written comments will be ac-
cepted by any of the means described below and must be
received by 5:00 PM. on Wednesday, July 1, 2015. More
information regarding the procedures for the hearing and
comments is set forth in the section “Oral Testimony and
Written Comments.”

Addresses: The public hearing will be held at the
Washington Crossing Historic Park Visitor’s Center at
1112 River Road in Washington Crossing, Pennsylvania.
Please check washingtoncrossingpark.org/contact/ for di-
rections, as Internet mapping services provide unreliable
directions to this location.

Oral Testimony and Written Comments: Persons wish-
ing to testify at the hearing are asked to register in
advance by contacting Paula Schmitt at 609-883-9500,
ext. 224 or paula.schmitt@drbc.state.nj.us. Written com-
ments may be submitted as follows: If by email (pre-
ferred), to paula.schmitt@drbc.state.nj.us; by fax, to Com-
mission Secretary at 609-883-9522; by U.S. Mail, to
Commission Secretary, DRBC, P. O. Box 7360, West Tren-

ton, NJ 08628-0360; or by overnight mail, to Commission
Secretary, DRBC, 25 State Police Drive, West Trenton, NJ
08628-0360. Comments also may be delivered by hand at
any time during DRBC’s regular office hours (Monday
through Friday, 8:30 A.M. through 5:00 PM. except on
national holidays) until the close of the comment period.
In all cases, please include the commenter’s name, ad-
dress and affiliation, if any, in the comment document
and “One Process/One Permit” or “OPOP” in the subject
line.

For Further Information: The rule text is available on
the DRBC website, DRBC.net. Also posted to the website
are an extensive FAQ document; DRBC Resolution No.
2015-4, authorizing the Executive Director to initiate
rulemaking and enter into an administrative agreement
with the New Jersey Department of Environmental
Protection (NJDEP) for demonstration of the Program;
and the administrative agreement between DRBC and
the NJDEP to provide for the demonstration pro-
gram, which includes provisions for fully implementing
One Process/One Permit once a final rule has been
adopted. Detailed procedures of the DRBC for public
hearings, public meetings and “Public Dialogue” are avail-
able on the web at: http:/www.state.nj.us/drbc/library/
documents/procedures120414.pdf. For further informa-
tion, please contact Commission Secretary Pamela M.
Bush, 609-477-7203.

Supplementary Information

Background. Because DRBC and its Signatory Parties
share common water resource management objectives,
sponsors of many water resource-related projects in the
Delaware River Basin are currently required to apply to
both the DRBC and a state agency, among others, for
approvals. The proposed rule provides for DRBC and the
administrative agencies of the Signatory Parties to iden-
tify regulatory programs that by mutual agreement will
be managed through a single process resulting in one
decision or approval. Agreements between DRBC and
federal agencies are possible under the rule, but none are
currently contemplated.

One Process/One Permit is intended to promote inter-
agency cooperation and collaboration on shared mission
objectives, achieve regulatory program efficiencies, avoid
unnecessary duplication of effort, and reduce the poten-
tial for confusion on the part of regulated entities and the
public. The regulatory standards and authorities of the
DRBC and each of its Signatory Parties are expressly
preserved by the Program, including in the proposed rule.
The more protective of the applicable DRBC or Signatory
Party agency’s requirements will be included in each
permit or approval issued under the Program.

The proposed rule provides for DRBC and each Signa-
tory Party agency choosing to implement One Process/
One Permit to enter into an administrative agreement
that identifies the types of projects and approvals to be
covered. Initially, the Program is expected to be imple-
mented for (a) withdrawals of basin waters subject to
both DRBC review and state allocation programs; and (b)
wastewater discharges subject to DRBC review and the
state-administered National Pollutant Discharge Elimina-
tion System (NPDES) program. For water withdrawals,
the lead agency under One Process/One Permit may be
the state or the DRBC, depending upon current state
programs. The delegated state environmental agencies
will be lead agencies for the review of wastewater dis-
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charges. Other regulatory programs, such as programs
relating to floodplain management, could be included in
the future. All administrative agreements between DRBC
and agencies of the Signatory Parties for implementing
One Process/One Permit will be subject to Commission
approval following a public hearing.

Authority. Sections 1.5 and 3.9 of the Compact and
existing DRBC rules allow and encourage the Commis-
sion to use the agencies of the Signatory Parties wherever
feasible and advantageous consistent with the Compact.
Accordingly, under the proposed rule, permits issued by
Signatory Party agencies may include a finding required
by Section 3.8 of the Compact. Specifically, after the rule
and amended agreements are in place, based on the
appropriate level of review and a recommendation by the
DRBC staff, approvals issued under the Program may
include the finding that when operated in accordance
with the terms and conditions of the approval, the
activities regulated by the approval will not substantially
impair or conflict with DRBC’s comprehensive plan.

Operation of the Program. Under the proposed rule, an
application for initial approval, renewal or revision of
project activities subject to the One Process/One Permit
program will be filed only with the lead agency. This does
not mean that the DRBC or others will not be involved in
the review of applications for new and renewal water
withdrawal and discharge projects. Rather, DRBC and the
Signatory Party agency will follow a single process, and
reviews will be performed more efficiently and more
collaboratively.

Consistent with the proposed rule, the agreements
between DRBC and Signatory Party agencies will provide
for a level of DRBC review appropriate to the circum-
stances. Some reviews, such as those for simple and
standard renewals of existing permits, may be signifi-
cantly streamlined or subject to inter-agency notifications
only. Others, including to implement standards for which
the DRBC staff have special expertise, will involve sub-
stantial DRBC staff effort. For example, under the waste-
water discharge program, DRBC staff will continue to
perform modeling to determine “No Measurable Change”
requirements for the Commission’s Special Protection
Waters program and to calculate an alternative mixing
zone for a discharge of treated industrial wastewater to
the Delaware Estuary. For certain projects, DRBC staff
also will continue to identify conditions of approval to
ensure that projects subject to review under the Compact
and implementing regulations do not impair or conflict
with the Commission’s comprehensive plan. The purpose
of One Process/One Permit is to eliminate unnecessary
effort, not to eliminate effort needed to fully review a
project under all applicable standards and rules. Under
the Program, each party continues to recognize the
authority of the other to promulgate rules, regulations
and standards. The rule does not change that authority.

Notably, a separate DRBC review and decision for
water withdrawal and discharge activities will still be
required in certain cases, such as when a new project
must be incorporated into the Commission’s comprehen-
sive plan. Both parties also will retain the right to act
separately, such as in the instances, anticipated to be
rare, where the parties cannot agree on the terms and
conditions of approval. Certain categories of projects that
are subject to DRBC review will not be covered by the
Program, and the Executive Director and Commissioners
will have the ability to remove a project from the
Program. However, the objective of One Process/One
Permit is to encompass most, if not all, elements of the
review and approval for covered projects.

The proposed rule does not modify the existing project
review fee schedule of the DRBC or that of any Signatory
Party agency. Although One Process/One Permit is ex-
pected to improve process efficiency, in many instances as
described above, the DRBC will devote significant re-
sources and work effort to review projects and support its
regulatory programs. Accordingly, the DRBC regulatory
program will continue for the present to be supported by
its existing regulatory program fees. The Commission’s
fee schedule set forth in Resolution No. 2009-2 will
remain in effect unless and until the Commission amends
it through rulemaking or a comparable public process.
Under One Process/One Permit, all DRBC fees applicable
under current practices will continue to be paid directly
to the Commission.

The proposed rule provides that persons aggrieved by
the final action of a state agency on behalf of the
Commission under One Process/One Permit must exhaust
their administrative remedies under the law of the Signa-
tory Party agency that issued the decision.

New Jersey Demonstration Program. By Resolution No.
2015-4 approved by the Commission on March 11, 2015,
DRBC and NJDEP have agreed to “practice” using new
collaborative processes between the two agencies for the
review of wastewater discharge applications, pending the
adoption of a new rule such as the one proposed today.
The agreement between DRBC and NJDEP provides for
the demonstration program and sets forth provisions
needed to fully implement One Process/One Permit once a
final rule has been adopted. In the event that a project
reviewed under the New Jersey Demonstration Program
reaches the stage where it is ready for final approval
before DRBC has adopted a final rule, the application will
be acted upon by DRBC and the NJDEP independently.
As explained above, additional information about the New
Jersey Demonstration Program is available on the Com-
mission’s website.

Preservation of the 1954 Supreme Court Decree. In
accordance with Sections 3.3(a) and 3.5 of the Compact,
the proposed rule expressly provides that it does not
grant authority to any Signatory Party agency to impair,
diminish or otherwise adversely affect the diversions,
compensating releases, rights, conditions, obligations and
provisions for administration thereof provided in the
United States Supreme Court decree in New Jersey v.
New York, 347 U.S. 995 (1954) (“Decree”). The rule
further reiterates that any such action may be taken only
by the Commission with the unanimous consent of the
parties to the Decree or upon unanimous consent of the
members of the Commission following a declaration of a
state of emergency in accordance with Section 3.3(a) of
the Compact.

No Effect on Section 401 State Water Quality Certifica-
tion Programs. The proposed rule also does not affect the
authority of Signatory Party states to issue water quality
certifications under Section 401 of the Clean Water Act.

Dated: May 12, 2015
PAMELA M. BUSH, Esq.,
Secretary

Fiscal Note: 68-58. No fiscal impact; (8) recommends
adoption.

Text of proposed amendments:

It is proposed to amend Article 3 of the Administrative
Manual—Rules of Practice and Procedure with the addi-
tion of the following section:
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2.3.11 One Permit Program

A. Purpose. The purpose of the One Permit Program
set forth in this Section is to provide for the environmen-
tal agency and/or other administrative agency of a Signa-
tory Party (“Signatory Party Agency”) and the Commis-
sion to coordinate and collaborate in the administration of
a single process for the review and adjudication of
projects. The One Permit Program will incorporate, where
appropriate, the Signatory Party Agency and Commission
requirements and determinations in a single permit or
other approval instrument.

B. Scope. This Section applies to all projects that: are
reviewable under the Compact; meet the thresholds for
review set forth in Section 2.3.5 of these Rules of Practice
and Procedure; are subject to review by a Signatory Party
Agency under its own statutory authorities; and are
within categories of projects that have been identified in a
duly adopted Administrative Agreement between the
Commission and a Signatory Party Agency under this
Section 2.3.11 of the Rules.

C. Regulatory Programs. A Signatory Party Agency or
the Commission may at any time propose to the other
that a regulatory program be administered within the
Basin under the One Permit Program. Regulatory pro-
grams eligible for administration under the One Permit
Program include but are not limited to those concerning:
basin discharges, basin water withdrawals, and basin
flood plain requirements.

D. Procedure. The categories of projects covered and
the procedures for processing applications under the One
Permit Program shall be set forth in one or more
Administrative Agreements between the Commission and
the Signatory Party Agency that have been adopted by
the Commission following a duly noticed public hearing
and are in form and substance acceptable to the Commis-
sion and the Signatory Party Agency, consistent with the
following:

1. Except as provided in subsection 2.3.11.E of these
Rules or in an Administrative Agreement that has been
duly executed by the Commission and the Signatory
Party Agency under this Section, an application for initial
approval, renewal or revision of any project subject to the
One Permit Program shall be filed only with the Signa-
tory Party Agency.

2. Notice that the project sponsor has filed an applica-
tion with the Signatory Party Agency shall be provided to
the Commission in the manner specified in the applicable
Administrative Agreement.

3. The Signatory Party Agency receiving the applica-
tion shall for those categories of projects identified in the
Administrative Agreement as requiring Commission in-
put, solicit the recommendation of the Commission staff
as to any conditions of approval that may be necessary or
appropriate to include in the project review determination
under § 3.8 of the Compact. The process for solicitation of
the recommendation by Commission staff shall be as
defined within the applicable Administrative Agreement.

4. Unless the Signatory Party Agency disapproves the
project or the Administrative Agreement provides for
separate Commission action under § 3.8 of the Compact,
the Signatory Party Agency shall make the project review
determination under § 3.8 of the Compact as to the
regulatory program covered by the Signatory Party Agen-
cy’s approval and include the determination and any
associated conditions of approval within the permit or
other approval instrument that it issues to the project
sponsor.

5. The Commission will maintain a list of all projects
being administered pursuant to the Program.

E. Comprehensive Plan Projects. Articles 11 and 13 of
the Compact require certain projects to be included in the
Comprehensive Plan. To add a project not yet included in
the Comprehensive Plan, the project sponsor shall submit
a separate application to the Commission before initiating
project design. If following its review and public hearing
the Commission approves the addition of the project to
the Comprehensive Plan, the Commission’s approval will
include such project requirements as are necessary under
the Compact and Commission regulations. All other proj-
ect approvals that may be required from the Signatory
Party Agency or the Commission under regulatory pro-
grams administered pursuant to this Section may be
issued through the One Permit Program. An application
for renewal of a project in the Comprehensive Plan that
does not change the project so substantially as to render
it a new and different project may be submitted only to
the Signatory Party Agency unless otherwise specified in
the Administrative Agreement.

F. Retention of Commission Review and Enforcement
Authorities. Notwithstanding any other provision of this
Section 2.3.11, any Commissioner or the Executive Direc-
tor may designate for Commission review any project that
is reviewable under the Compact. Nothing in this Section
2.3.11 shall limit the authority of the Commission to
exercise its review authority under the Compact and
applicable Commission regulations. Similarly, although
Administrative Agreements executed pursuant to this
Section may include collaborative and cooperative compli-
ance and enforcement procedures, nothing in this Section
2.3.11 shall limit the authority of the Commission to
exercise its enforcement authority under the Compact and
applicable regulations.

G. Exhaustion of Signatory Party Administrative Rem-
edies Prerequisite to Appeal. Before commencing an action
in a court of appropriate jurisdiction challenging any final
action taken by a Signatory Party Agency on behalf of the
Commission, the appellant must first exhaust its admin-
istrative remedies under the law of the Signatory Party
whose agency issued the decision at issue.

H. Fees. The Commission shall establish and maintain
a schedule of fees for any or all of the services it renders
pursuant to this Section 2.3.11. Project sponsors shall pay
such fees, if any, directly to the Commission in accordance
with such schedule and applicable rules.

1. Termination of existing Commission docket. At such
time as the Signatory Party Agency makes the Project
Review Determination and issues a permit or other
approval instrument to a project sponsor in accordance
with this Section 2.3.11, the Executive Director is autho-
rized to terminate in whole or in part any Commission
docket then in effect with respect to such project, pro-
vided that such termination shall not serve to remove a
project from or otherwise modify the Comprehensive Plan.

J. Modification of Rules of Practice and Procedure to
Conform to this Section. Any project subject to the One
Permit Program shall be governed by this Section 2.3.11
and not Sections 2.1.4, 2.1.5, 2.1.6, 2.1.8, 2.3.4 A, C and
E, 2.3.6, 2.3.7 and Article 6 where they are inconsistent
with the procedures provided in this Section.
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K. No Interference with Supreme Court Decree. In
accordance with Sections 3.3(a) and 3.5 of the Compact,
nothing in this Section 2.3.11 shall grant the authority to
any Signatory Party Agency to impair, diminish or other-
wise adversely affect the diversions, compensating re-
leases, rights, conditions, obligations and provisions for
administration thereof provided in the United States
Supreme Court decree in New Jersey v. New York, 347
U.S. 995 (1954) (“Decree”). Any such action shall be taken
only by the Commission with the unanimous consent of
the parties to the Decree or upon unanimous consent of
the members of the Commission following a declaration of
a state of emergency in accordance with Section 3.3(a) of
the Compact.

[Pa.B. Doc. No. 15-1008. Filed for public inspection May 29, 2015, 9:00 a.m.]

LIQUOR CONTROL BOARD

[ 40 PA. CODE CH. 7]
Right to Occupy

The Liquor Control Board (Board), under the authority
of section 207(i) of the Liquor Code (47 P. S. § 2-207(i)),
proposes to amend §§ 7.2 and 7.4 (relating to transfers of
ownership; and transfers of ownership and location).

Summary

The Board’s regulations require an applicant to estab-
lish its right to occupy the proposed licensed premises.
While this is typically done through a lease or deed, some
entities have acquired the right to occupy a premises
through a contract between it and the owner of the
premises. Sections 7.2 and 7.4 are proposed to be
amended to reflect the fact that the right to occupy may
be obtained through a means other than a lease or deed.

The principal beneficiaries will be those entities in-
volved in the ownership and operation of hotels. Manage-
ment companies typically operate a chain of hotels under
a common name on behalf of different real estate holders.
However, they typically occupy the premises under a
management agreement with the real estate owner rather
than with a deed or lease. Since §§ 7.2 and 7.4 contem-
plate that the licensee will have a lease or deed to the
premises, the real estate owner typically applies for the
license in his name and list the actual operator of the
hotel as a management company.

While management companies are permitted under the
Liquor Code (47 P.S. §§ 1-101—10-1001), the manage-
ment agreement between the parties are subject to the
Board’s review and the agreements must clearly state
that the final decision making authority rests with the
license holder, not the management company. This re-
quirement in the Liquor Code often results in the Board
refusing to approve the management agreement until it is
modified to give the real estate owner/license the ultimate
authority.

While applicants will ultimately comply with the
Board’s directive, they have made it clear that giving the
real estate owner rather than the actual operator the
final decision making authority in the operation of the
hotel is not how they would prefer to conduct their
affairs. Allowing the management agreement to be the
basis for the hotel operator’s proof that it has the right to
occupy the premises will allow the management company

to apply for the liquor license in its own name and would
be more consistent with the parties’ desired business
relationship.

Affected Parties

Affected parties include future applicants for a liquor
license whose right to occupy the proposed licensed
premises is based on something other than a deed or
lease.

Paperwork Requirements

The proposed rulemaking will not require additional
paperwork to be filed.

Fiscal Impact

The proposed rulemaking may result in a hotel opera-
tor applying for a liquor license in its own name, rather
than being listed as the management company for a
different applicant. In those circumstances, there would
not be a need to have a management company and the
license would save itself the $350 fee that is required
when a licensee uses a management company.

Effective Date

This proposed rulemaking will become effective upon
final-form publication in the Pennsylvania Bulletin.

Public Comments

Interested persons are invited to submit written com-
ments about the proposed rulemaking to Rodrigo Diaz,
Executive Deputy Chief Counsel, or Norina Blynn, Assis-
tant Counsel, Office of Chief Counsel, Liquor Control
Board, Room 401, Northwest Office Building, Harrisburg,
PA 17124-0001 within 30 days after publication in the
Pennsylvania Bulletin. Comments submitted by facsimile
will not be accepted.

Public comments will be posted on the Independent
Regulatory Review Commission’s (IRRC) web site. Per-
sonal information will not be redacted from the public
comments received.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on May 5, 2015, the Board submitted a
copy of this proposed rulemaking and a copy of a
Regulatory Analysis Form to IRRC and to the Chairper-
sons of the House Liquor Control Committee and Senate
Committee on Law and Justice. A copy of this material is
available to the public upon request.

Under section 5(g) of the Regulatory Review Act, IRRC
may convey any comments, recommendations or objec-
tions to the proposed rulemaking within 30 days of the
close of the public comment period. The comments, recom-
mendations or objections must specify the regulatory
review criteria which have not been met. The Regulatory
Review Act specifies detailed procedures for review, prior
to final publication of the rulemaking, by the Board, the
General Assembly and the Governor of comments, recom-
mendations or objections raised.

TIM HOLDEN,
Chairperson

Fiscal Note: 54-84. No fiscal impact; (8) recommends
adoption.
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Annex A
TITLE 40. LIQUOR
PART I. LIQUOR CONTROL BOARD

CHAPTER 7. TRANSFER, EXTENSION,
SURRENDER, EXCHANGE AND SUSPENSION OF
LICENSES

Subchapter A. TRANSFER OF LICENSES
§ 7.2. Transfers of ownership.

When an application is filed for transfer of a license
from one person to another, a bill of sale of the business
or fixtures shall be executed by the licensee and shall be
exhibited to the Board or its representative. The purchase
price of the business, either in the form of cash or legal
obligation as security for the purchase price, shall be
placed in escrow with an attorney or financial institution,
to be paid to the original licensee upon the approval of
the transfer by the Board. The actual transfer of owner-
ship of the business may not pass until approval of the
transfer of license has been given. The transferee shall
exhibit a deed or lease for the premises, [ or] bill of
sale[ , or both ] or other written proof of its right to
occupy the proposed premises, as the case may be.
The license may not change hands until the license
transfer has been approved by the Board and the original

licensee may continue the operation of the business and
may sell liquor or malt or brewed beverages until formal
approval of the transfer is given. If the original licensee
does not continue operation of the business under the
license, no liquor or malt or brewed beverages may be
sold and the license shall be surrendered to the Board
until the transfer is approved.

§ 7.4. Transfers of ownership and location.

When a transfer involves a change of both location and
ownership, the new establishment, if retail liquor or retail
dispenser, shall be ready for operation before the license
transfer will be approved. The new applicant shall satisfy
the Board that he is the owner [ or lessee of ], lessee or
otherwise has the right to occupy and use the
premises, the fixtures and equipment therein. Liquor or
malt or brewed beverages may not be sold by the
applicant until the transfer of the license has been
approved. The transferor, provided his fixtures and equip-
ment are not involved in the transfer, may continue to
operate at his original place of business until notified that
the transfer of the license to the applicant has been
approved, at which time the license and Wholesale Pur-
chase Permit Card, if any, shall be surrendered by the
transferor to the Board.

[Pa.B. Doc. No. 15-1009. Filed for public inspection May 29, 2015, 9:00 a.m.]
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