THE COURTS

Title 210—APPELLATE
PROCEDURE

PART I. RULES OF APPELLATE PROCEDURE
[210 PA. CODE CHS. 3 AND 9 ]

Order Amending Rules 311, 341 and 904 of the
Rules of Appellate Procedure; No. 258 Appellate
Procedural Rules Doc.

Order
Per Curiam

And Now, this 14th day of December, 2015, upon the
recommendation of the Appellate Court Procedural Rules
Committee; the proposal having been published before
adoption at 44 Pa.B. 319 (January 18, 2014):

It Is Ordered pursuant to Article V, Section 10 of the
Constitution of Pennsylvania that Pennsylvania Rules of
Appellate Procedure 311, 341, and 904 are amended in
the following form.

This Order shall be processed in accordance with
Pa.R.J.A. No. 103(b), and shall be effective April 1, 2016
for all orders entered on or after that date.

Annex A
TITLE 210. APPELLATE PROCEDURE
PART I. RULES OF APPELLATE PROCEDURE
ARTICLE 1. PRELIMINARY PROVISIONS

CHAPTER 3. ORDERS FROM WHICH APPEALS
MAY BE TAKEN

INTERLOCUTORY APPEALS
Rule 311. Interlocutory Appeals as of Right.

(a) General rule.—An appeal may be taken as of right
and without reference to Pa.R.A.P. 341(c) from:

(1) Affecting judgments.—An order refusing to open,
vacate, or strike off a judgment. If orders opening,
vacating, or striking off a judgment are sought in the
alternative, no appeal may be filed until the court has
disposed of each claim for relief.

(2) Attachments, etc.—An order confirming, modifying
[ or ], dissolving, or refusing to confirm, modify or dis-
solve an attachment, custodianship, receivership, or simi-
lar matter affecting the possession or control of property,
except for orders pursuant to [ Section 3323(f) or
3505(a) of the Divorce Code, | 23 Pa.C.S. §§ 3323(f),
3505(a).

(3) Change of criminal venue or venire.—An order
changing venue or venire in a criminal proceeding.

(4) Injunctions.—An order that grants or denies, modi-
fies or refuses to modify, continues or refuses to continue,
or dissolves or refuses to dissolve an injunction unless the
order was entered:

(i) [ Section 3323(f) or 3505(a) of the Divorce
Code, ] Pursuant to 23 Pa.C.S. §§ 3323(f), 3505(a); or

(i1) After a trial but before entry of the final order.
Such order is immediately appealable, however, if the

order enjoins conduct previously permitted or mandated
or permits or mandates conduct not previously mandated
or permitted, and is effective before entry of the final
order.

(5) Peremptory judgment in mandamus.—An order
granting peremptory judgment in mandamus.

(6) New trials.—An order in a civil action or proceeding
awarding a new trial, or an order in a criminal proceed-
ing awarding a new trial where the defendant claims that
the proper disposition of the matter would be an absolute
discharge or where the Commonwealth claims that the
[ lower ] trial court committed an error of law.

(7) Partition.—An order directing partition.

(8) Other cases. [ An order which is made appeal-
able by statute or general rule. | —An order that is
made final or appealable by statute or general rule,
even though the order does not dispose of all
claims and of all parties.

(b) Order sustaining venue or personal or in rem juris-
diction.—An appeal may be taken as of right from an
order in a civil action or proceeding sustaining the venue
of the matter or jurisdiction over the person or over real
or personal property if:

(1) the plaintiff, petitioner, or other party benefiting
from the order files of record within ten days after the
entry of the order an election that the order shall be
deemed final; or

(2) the court states in the order that a substantial
issue of venue or jurisdiction is presented.

(¢) Changes of venue, etc.—An appeal may be taken as
of right from an order in a civil action or proceeding
changing venue, transferring the matter to another court
of coordinate jurisdiction, or declining to proceed in the
matter on the basis of forum non conveniens or analogous
principles.

(d) Commonwealth | Appeals in Criminal Cases |
appeals in criminal cases.—In a criminal case, under
the circumstances provided by law, the Commonwealth
may take an appeal as of right from an order that does
not end the entire case where the Commonwealth certi-
fies in the notice of appeal that the order will terminate
or substantially handicap the prosecution.

(e) Orders [ Overruling Preliminary Objections in
Eminent Domain Cases ]| overruling preliminary ob-
Jections in eminent domain cases.—An appeal may be
taken as of right from an order overruling preliminary
objections to a declaration of taking and an order overrul-
ing preliminary objections to a petition for appointment of
a board of viewers.

(f) Administrative [ Remand] remand.—An appeal
may be taken as of right from: (1) an order of a common
pleas court or government unit remanding a matter to an
administrative agency or hearing officer for execution of
the adjudication of the reviewing tribunal in a manner
that does not require the exercise of administrative
discretion; or (2) an order of a common pleas court or
government unit remanding a matter to an administra-
tive agency or hearing officer that decides an issue
[ which ] that would ultimately evade appellate review
if an immediate appeal is not allowed.
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(g) Waiver of objections.

(1) [ Where an interlocutory order is immediately
appealable under this rule, failure to appeal: ] Ex-
cept as provided in subparagraphs (g)(1)(@ii), (iii),
and (iv), failure to file an appeal of an interlocutory
order does not waive any objections to the inter-
locutory order:

(i) [ Under Subdivisions (a), (b)(2) or (f) of this
rule shall not constitute a waiver of the objection
to the order and the objection may be raised on any
subsequent appeal in the matter from a determina-
tion on the merits. | (Rescinded).

(i) [ Under Subdivisions (b)(1) or (c) ] Failure to
file an appeal from an interlocutory order under
subparagraph (b)(1) or paragraph (c¢) of this rule
shall constitute a waiver of all objections to jurisdiction
over the person or over the property involved or to venue,
etc., and the question of jurisdiction or venue shall not be
considered on any subsequent [ appellate review of the

matter | appeal.

(iii) [ Under Subdivision (e) of this rule shall con-
stitute a waiver of all objections to such orders and
any objection may not be raised on any subsequent
appeal in the matter from a determination on the
merits. | Failure to file an appeal from an interlocu-
tory order under paragraph (e) of this rule shall
constitute a waiver of all objections to such an
order.

(iv) Failure to file an appeal from an interlocu-
tory order refusing to compel arbitration, appeal-
able under 42 Pa.C.S. § 7320(a)(1) and subpara-
graph (a)(8) of this rule, shall constitute a waiver of
all objections to such an order.

(2) Where no election that an interlocutory order shall
be deemed final is filed under [ Subdivision ] subpara-
graph (b)(1) of this rule, the objection may be raised on
any subsequent appeal [ in the matter from a determi-
nation on the merits ].

(h) Further proceedings in [ lower ] the trial court.
[ Rule 1701(a) (effect of appeal generally) |]—
Pa.R.A.P. 1701(a) shall not be applicable to a matter in
which an interlocutory order is appealed under [ Subdi-
visions ] subparagraphs (a)2) or (a)4) of this rule.

Official Note: Authority—This rule implements 42
Pa.C.S. § 5105(c) [ (interlocutory appeals) ], which
provides:

(¢) Interlocutory appeals. There shall be a right of
appeal from such interlocutory orders of tribunals
and other government units as may be specified by
law. The governing authority shall be responsible for
a continuous review of the operation of section 702(b)
(relating to interlocutory appeals by permission) and
shall from time to time establish by general rule
rights to appeal from such classes of interlocutory
orders, if any, from which appeals are regularly
[ allowed ] permitted pursuant to section 702(b).

The appeal rights under this rule[ , and under Rule
312 (Interlocutory Appeals by Permission), Rule 313
(Collateral Orders), Rule 341 (Final Orders; Gener-
ally), and Rule 342 (Appealable Orphans’ Court
Orders), ]| and under Pa.R.A.P. 312, Pa.R.A.P. 313,
Pa.R.A.P. 341, and Pa.R.A.P. 342 are cumulative; and

no inference shall be drawn from the fact that two or
more rules may be applicable to an appeal from a given
order.

[ Subdivision ] Paragraph (a)—If an order falls un-
der [ Rule ] Pa.R.A.P. 311, an immediate appeal may be
taken as of right simply by filing a notice of appeal. The
procedures set forth in [ Rules ] Pa.R.A.P. 341(c) and
1311 do not apply to an appeal under [ Rule ] Pa.R.A.P.
311.

[ Subdivision (a), Paragraph (a)(1) (Affecting
Jjudgments) | Subparagraph (a)(1)—The 1989 amend-
ment to [ paragraph ] subparagraph (a)(1) eliminated
interlocutory appeals of right from orders opening, vacat-
ing, or striking off a judgment while retaining the right of
appeal from an order refusing to take any such action.

[ Paragraph (a)(2) (Attachments, etc.) ] Subpara-
graph (a)(2)—The 1987 Amendment to [ paragraph ]
subparagraph (a)(2) is consistent with appellate court
decisions disallowing interlocutory appeals in matrimo-
nial matters. Fried v. Fried, [ 509 Pa. 89, ] 501 A.2d 211

(Pa. 1985); O’Brien v. O’Brien, | 359 Pa. Super. 594, ]
519 A.2d 511 (Pa. Super. 1987).

[ Paragraph (a)(3) (Change of criminal venue or
venire)—Under prior practice, either a defendant or
the Commonwealth could appeal an order changing
venue. See former Pa.R.Crim.P. 311(a) (Third sen-
tence) before amendment of June 29, 1977, 471 Pa.
XLIV. An order refusing to change venue is not
appealable. Commonwealth v. Swanson, 424 Pa. 192,
225 A.2d 231 (1967). This rule makes no change in
existing practice. ]

Subparagraph (a)(3)—Change of venire is authorized
by 42 Pa.C.S. § 8702 [ (impaneling jury from another
county) ]. Pa.R.Crim.P. [ 812 (motion for change of

venue or change of venire) | 584 treats changes of
venue and venire the same. Thus an order changing
venue or venire is appealable by the defendant or the
Commonwealth, while an order refusing to change venue
or venire is not.

See also [ Rule ] Pa.R.A.P. 903(c)(1) regarding time for
appeal.

[ Paragraph (a)(4) (Injunctions) ] Subparagraph
(a)(4)—The 1987 amendment to [ paragraph] sub-
paragraph (a)(4) is consistent with appellate court deci-
sions disallowing interlocutory appeals in matrimonial
matters. Fried v. Fried, [ 509 Pa. 89, ] 501 A.2d 211, 215

(Pa. 1985); O’Brien v. O’Brien, [ 359 Pa. Super. 594, ]
519 A.2d 511, 514 (Pa. Super. 1987).

The 1996 amendment to [ paragraph] subpara-
graph (a)(4) reconciled two conflicting lines of cases by
adopting the position that generally an appeal may not be
taken from a decree nisi granting or denying a permanent
injunction.

The 2009 amendment to the rule conformed the rule to
the 2003 amendments to the Pennsylvania Rules of Civil
Procedure abolishing actions in equity and thus eliminat-
ing the decree nisi. Because decrees nisi were in general
not appealable to the extent they were not effective
immediately upon entry, this principle has been expressly
incorporated into the body of the rule as applicable to any
injunction.
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[ Paragraph (a)(5) (Peremptory judgment in man-
damus)—Paragraph | Subparagraph (a)(5)—Sub-
paragraph (a)(5), added in 1996, authorizes an interlocu-
tory appeal as of right from an order granting a motion
for peremptory judgment in mandamus without the condi-
tion precedent of a motion to open the peremptory
judgment in mandamus. [ Under prior practice estab-
lished in Hamby v. Stoe, 448 Pa. 483, 295 A.2d 309
(1972), an order granting peremptory judgment in
mandamus was not appealable; only the order de-
nying a motion to open the peremptory judgment in
mandamus was appealable. The 1996 amendment
eliminated the need to move to open. The January
1, 1996 amendment to Pa.R.C.P. 1098 eliminates the
former practice of filing a petition to open a pe-
remptory judgment in mandamus. The 1996 amend-
ment overrules Hamby v. Stoe and other decisions
that quashed appeals that were taken from the
peremptory judgment in mandamus rather than the
order denying the motion to open the judgment,
e.g., Butler v. Emerson, 76 Pa. Cmwlth. 156, 463 A.2d
109 (1983); Mertz v. Lakatos, 21 Pa. Cmwlth. 291
(1975); Ellenbogen v. Larsen, 16 Pa. Cmwlth. 353, 328
A.2d 587 (1974).] An order denying a motion for pe-
remptory judgment in mandamus remains unappealable.

[ Following a 2005 amendment to Rule 311, orders
determining the validity of a will or trust were
appealable as of right under former subdivision
(a)(8). Pursuant to the 2011 amendments to Rule
342 (Appealable Orphans’ Court Orders), such or-
ders are now immediately appealable under subdi-
vision (a)(2) of Rule 342.

Paragraph (a)(8) (Other cases)—Paragraph (a)(8)
is directed primarily to statutes and general rules
hereafter enacted or promulgated. The current text
of the Pennsylvania Rules of Civil Procedure, the
Pennsylvania Rules of Criminal Procedure, etc.,
should be consulted to identify any interlocutory
appeal rights provided for therein. See also, e.g., 42
Pa.C.S. § 7320 (appeals from court orders), concern-
ing appeals from certain orders in nonjudicial arbi-
tration proceedings, which section is not suspended
by these rules. See Rule 5102(a) (Judicial Code
unaffected). ]

Subparagraph (a)(8)—Subparagraph (a)(8) recog-
nizes that orders that are procedurally interlocu-
tory may be made appealable by statute or general
rule. For example, see 27 Pa.C.S. § 8303. The Penn-
sylvania Rules of Civil Procedure, the Pennsylvania
Rules of Criminal Procedure, etc., should also be
consulted.

Following a 2005 amendment to Pa.R.A.P. 311,
orders determining the validity of a will or trust
were appealable as of right under former subpara-
graph (a)(8). Pursuant to the 2011 amendments to
Pa.R.A.P. 342, such orders are now immediately
appealable under Pa.R.A.P. 342(a)(2).

[ Subdivision (b) (Order sustaining venue or per-
sonal or in rem jurisdiction)—Subdivision ] Para-
graph (b)—Paragraph (b) is based in part on the Act of
March 5, 1925, P. L. 23 [ (order ruling on question of
jurisdiction) ]. The term “civil action or proceeding” is
broader than the term “proceeding at law or in equity”
under the prior practice and is intended to include orders
entered by the orphans’ court division. Cf. In the Matter
of Phillips, [ 471 Pa. 289, ] 370 A.2d 307 (Pa. 1977).

In [ paragraph ] subparagraph (b)(1), a plaintiff is
given a qualified (because it can be [ overriden ] over-
ridden by petition for and grant of permission to appeal
under [ Rule 312 (interlocutory appeals by permis-
sion)) ] Pa.R.A.P. 312) option to gamble that the venue
of the matter or personal or in rem jurisdiction will be
sustained on appeal. [ Paragraph (g)(ii) ] Subpara-
graph (g)(1)(ii) provides that if the plaintiff timely elects
final treatment, the failure of the defendant to appeal
constitutes a waiver. The appeal period under [ Rule 903
(time for appeal) ] Pa.R.A.P. 903 ordinarily runs from
the entry of the order, and not from the date of filing of
the election, which procedure will ordinarily afford at
least 20 days within which to appeal. See [ Rule ]
Pa.R.A.P. 903(c) as to treatment of special appeal times.
If the plaintiff does not file an election to treat the order
as final, the case will proceed to [ trail ] trial unless (1)
the trial court makes a finding under [ Paragraph ]
subparagraph (b)(2) of the existence of a substantial
question of jurisdiction and the defendant elects to ap-
peal, (2) an interlocutory appeal is permitted under
[ Rule ] Pa.R.A.P. 312, or (3) another basis for appeal
appears, [ e.g. ] for example, under [ paragraph ] sub-
paragraph (a)(1), and an appeal is taken. Presumably, a
plaintiff would file such an election where [ he ] plain-
tiff desires to force the defendant to decide promptly
whether the objection to venue or jurisdiction will be
seriously pressed. [ Subdivision ] Paragraph (b) does
not cover orders that do not sustain jurisdiction because
they are, of course, final orders appealable under [ Rule ]
Pa.R.A.P. 341.

[ Subdivision (b)(2) (Substantial issue of venue or
jurisdiction) ] Subparagraph (b)(2)—The 1989
amendment to [ paragraph ] subparagraph (b)(2) per-
mits an interlocutory appeal as of right where the trial
court certifies that a substantial question of venue is
present. This eliminated an inconsistency formerly exist-
ing between [ subdivision ] paragraph (b) and [ para-
graph ] subparagraph (b)(2).

[ Subdivision (¢) (Changes of venue, etc.)—Subdi-
vision ]| Paragraph (¢)—Paragraph (c) is based in part
on the act of March 5, 1925 (P.L. 23, No. 15) [ (order
ruling on question of jurisdiction) ]. The term “civil
action or proceeding” is broader than the term “proceed-
ing at law or in equity” under the prior practice and is
intended to include orders entered by the orphans’ court
division. Cf. In the Matter of Phillips, [ 471 Pa. 289, ]
370 A.2d 307, 308 (Pa. 1977).

[ Subdivision ] Paragraph (c) covers orders that do

not sustain venue, [ e.g.,,] such as orders under
Pa.R.C.P. 1006(d) and (e).

However, the [ subdivision] paragraph does not
relate to a transfer under 42 Pa.C.S. § 933(c)(1) [ (con-
current and exclusive jurisdiction) 1, 42 Pa.C.S.
§ 5103 [ (transfer of erroneously filed matter) or
under ], or any other similar provision of law, because
such a transfer is not to a “court of coordinate jurisdic-
tion” within the meaning of this rule; it is intended that
there shall be no right of appeal from a transfer order
based on improper subject matter jurisdiction. Such or-
ders may be appealed by permission under [ Rule ]
Pa.R.A.P. 312, or an appeal as of right may be taken
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from an order dismissing the matter for lack of jurisdic-
tion. See Balshy v. Rank, [ 507 Pa. 384, 388, ] 490 A.2d
415, 416 (Pa. 1985).

Other orders relating to subject matter jurisdiction
(which for this purpose does not include questions as to
the form of action, [ e.g., ] such as between law and
equity, or divisional assignment, see 42 Pa.C.S. § 952
[ (status of court divisions)) ]) will be appealable
under [ Rule ] Pa.R.A.P. 341 if jurisdiction is not sus-

tained, and otherwise will be subject to [ Rule ]
Pa.R.A.P. 312.

[ Subdivision (d) (Commonwealth appeals in
criminal matters)—In subdivision (d), the 1992
amendment permits appeals by the Commonwealth
from certain interlocutory orders that were previ-
ously treated as final orders under the pre-1992
version of Rule 341(c). See, e.g., Commonwealth v.
Dugger, 506 Pa. 537, 486 A.2d 382 (1985); Common-
wealth v. Deans, 530 Pa. 514, 610 A.2d 32 (1992); and
Commonwealth v. Cohen, 529 Pa. 552, 605 A.2d 1212
(1992). The 1996 amendment to Rule 904(e) requires
that the Commonwealth assert in the notice of
appeal that the trial court’s order will terminate or
substantially handicap the prosecution.

Subdivision (e) (Orders overruling preliminary
objections in eminent domain cases)—In subdivision
(e), the 1992 amendment permits interlocutory ap-
peals from orders overruling preliminary objec-
tions in eminent domain cases. These orders were
previously appealable as final orders under Rule
341 even though such orders did not dispose of all
claims and all parties. See In Re Certain Parcels of
Real Estate, 420 Pa. 289, 216 A.2d 774 (1966); and
Central Bucks Joint School Bldg. Authority v.

Rawls, 8 Pa. Cmwlth. 491, 303 A.2d 863 (1973). ]

Paragraph (d)—Pursuant to paragraph (d), the
Commonwealth has a right to take an appeal from
an interlocutory order provided that the Common-
wealth certifies in the notice of appeal that the
order terminates or substantially handicaps the
prosecution. See Pa.R.A.P. 904(e). This rule super-
sedes Commonwealth v. Dugger, 486 A.2d 382, 386
(Pa. 1985). Commonwealth v. Dixon, 907 A.2d 468,
471 n.8 (Pa. 2006).

[ Subdivision (f) (Administrative remand)—In sub-
division (f), the 1992 amendment permitted ] Para-
graph (f)—Pursuant to paragraph (f), there is an
immediate appeal as of right from an order of a common
pleas court or government unit remanding a matter to an
administrative agency or hearing officer for execution of
the adjudication of the reviewing tribunal in a manner
that does not require the exercise of administrative
discretion. Examples of such orders include: [ (1) ] a
remand by a court of common pleas to the Department of
Transportation for removal of points from a drivers
license; and [ (2) ] an order of the [ Workmen’s ] Work-
ers’ Compensation Appeal Board reinstating compensa-
tion benefits and remanding to a referee for computation
of benefits.

[ Subdivision ] Paragraph (f) further permits imme-
diate appeal from an order of a common pleas court or
government unit remanding a matter to an administra-
tive agency or hearing officer that decides an issue that
would ultimately evade appellate review if an immediate
appeal is not allowed. [ See Department of Environ-

mental Resources v. Big B Mining Co., Inc., 123
Pa. Cmwlth. 591, 554 A.2d 1002 (1989) (order of
Environmental Hearing Board reversing D.E.R.s
denial of a surface mining permit and remanding to
D.E.R. for re-evaluation of effluent limitations);
Phila. Commission On Human Relations v. Gold, 95
Pa. Cmwlth. 76, 503 A.2d 1120 (1986) (court of
common pleas order reversing a Philadelphia Hu-
man Relations Commission finding of discrimina-
tion on ground the commission impermissibly com-
mingled prosecutorial [or] and adjudicative
functions). The 1992 amendment overrules, in part,
FMC Corporation v. Workmen’s Compensation Ap-
peal Board, 116 Pa. Cmwlth. 527, 542 A.2d 616 (1988)
to the extent that it is inconsistent with subdivision
(f). ] See Lewis v. Sch. Dist. of Philadelphia, 690 A.2d
814, 816 (Pa. Cmwlth. 1997).

[ Subdivision (h) (Further proceedings in lower
court)—See note to Rule 1701(a) (effect of appeal
generally). ]

Subparagraph (g)(1)(iv)—Subparagraph (g)(1)(iv),
added in 2015, addresses waiver in the context of
appeals from various classes of arbitration orders.
All six types of arbitration orders identified in 42
Pa.C.S. § 7320(a) are immediately appealable as of
right. Differing principles govern these orders,
some of which are interlocutory and some of which
are final. The differences affect whether an order is
appealable under this rule or Pa.R.A.P. 341(b) and
whether an immediate appeal is necessary to avoid
waiver of objections to the order.

e Section 7320(a)(1)—An interlocutory order re-
fusing to compel arbitration under 42 Pa.C.S.
§ 7320(a)(1) is immediately appealable pursuant to
Pa.R.A.P. 311(a)(8). Failure to appeal the interlocu-
tory order immediately waives all objections to it.
See Pa.R.A.P. 311(g)(1)(iv). This supersedes the hold-
ing in Cooke v. Equitable Life Assurance Soc’y, 723
A.2d 723, 726 (Pa. Super. 1999). Pa.R.A.P. 311(a)(8)
and former Pa.R.A.P. 311(g)(1)(i) require a finding
of waiver based on failure to appeal the denial
order when entered).

e Section 7320(a)(2)—Failure to appeal an inter-
locutory order granting an application to stay arbi-
tration under 42 Pa.C.S. § 7304(b) does not waive
the right to contest the stay; an aggrieved party
may appeal such an order immediately under
Pa.R.A.P. 311(a)(8) or challenge the order on appeal
from the final judgment.

e Section 7320(a)(3)—(a)(6)—If an order is appeal-
able under 42 Pa.C.S. § 7320(a)(3), (4), (5), or (6)
because it is final, that is, the order disposes of all
claims and of all parties, see Pa.R.A.P. 341(b), fail-
ure to appeal immediately waives all issues. If the
order does not dispose of all claims or of all parties,
then the order is interlocutory. An aggrieved party
may appeal such an order immediately under
Pa.R.A.P. 311(a)(8) or challenge the order on appeal
from the final judgment.

Paragraph (h)—See note to Pa.R.A.P. 1701(a).

FINAL ORDERS
Rule 341. Final Orders; Generally.

(a) General Rule.—Except as prescribed in [ subdivi-
sion (d), ] paragraphs (d) and (e) of this rule, an appeal
may be taken as of right from any final order of [ an
administrative agency or lower ] a government unit
or trial court.
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(b) Definition of Final Order.—A final order is any
order that:

(1) disposes of all claims and of all parties; or

(2) [ is expressly defined as a final order by stat-
ute; or | (Rescinded).

(3) is entered as a final order pursuant to [ subsec-
tion ] paragraph (c) of this rule.

(¢) Determination of finality—When more than one
claim for relief is presented in an action, whether as a
claim, counterclaim, cross-claim, or third-party claim or
when multiple parties are involved, the trial court or
other [ governmental ] government unit may enter a
final order as to one or more but fewer than all of the
claims and parties only upon an express determination
that an immediate appeal would facilitate resolution of
the entire case. Such an order becomes appealable when
entered. In the absence of such a determination and entry
of a final order, any order or other form of decision that
adjudicates fewer than all the claims and parties shall
not constitute a final order. In addition, the following
conditions shall apply:

(1) The trial court or other [ governmental] govern-
ment unit is required to act on an application for a
determination of finality under [ subdivision] para-
graph (c) within 30 days of entry of the order. During the
time an application for a determination of finality is
pending the action is stayed.

(2) A notice of appeal may be filed within 30 days after
entry of an order as amended unless a shorter time
period is provided in [ Rule] Pa.R.A.P. 903(c). Any
denial of such an application shall be reviewable only for
abuse of discretion pursuant to Chapter 15.

(3) Unless the trial court or other [ governmental ]
government unit acts on the application within 30 days
of entry of the order, the trial court or other [govern-

mental ] government unit shall no longer consider the
application and it shall be deemed denied.

(4) The time for filing a petition for review will begin to
run from the date of entry of the order denying the
application for a determination of finality or, if the
application is deemed denied, from the 31st day A
petition for review may be filed within 30 days of the
entry of the order denying the application or within 30
days of the deemed denial unless a shorter time period is
provided by [ Rule ] Pa.R.A.P. 1512(b).

(d) Superior Court and Commonwealth Court Orders.—
Except as prescribed by [ Rule 1101 (appeals as of

right from the Commonwealth Court) ] Pa.R.A.P.
1101 no appeal may be taken as of right from any final
order of the Superior Court or of the Commonwealth
Court.

(e) Criminal Orders.—An appeal may be taken by the
Commonwealth from any final order in a criminal matter
only in the circumstances provided by law.

Official Note: Related Constitutional and Statutory
Provisions—Section 9 of Article V of the Constitution of
Pennsylvania provides that “there shall be a right of
appeal from a court of record or from an administrative
agency to a court of record or to an appellate court.”
[ The term “administrative agency” is not defined
in Rule 102 of these rules and as used in this rule is
intended to have the same meaning as the term
“administrative agency” in Section 9 of Article V of

the Constitution of Pennsylvania. ] The constitutional
provision is implemented by 2 Pa.C.S. § 702 [ (ap-
peals) 1, 2 Pa.C.S. § 752 [(appeals) 1, and 42 Pa.C.S.
§ 5105 [ (right to appellate review) ].

Criminal Law Proceedings—Commonwealth Appeals—
Orders formerly appealable under [ Rule ] Pa.R.A.P. 341
by the Commonwealth in criminal cases as heretofore
provided by law, but which do not dispose of the entire
case, are now appealable as interlocutory appeals as of
right under [ Subdivision (d) of Rule ] paragraph (d)
of Pa.R.A.P. 311.

Final Orders—Pre- and Post-1992 Practice—The 1992
amendment generally eliminates appeals as of right
under [ Rule ] Pa.R.A.P. 341 from orders not ending the
litigation as to all claims and as to all parties. Formerly,
there was case law that orders not ending the litigation
as to all claims and all parties are final orders if such
orders have the practical consequence of putting a litigant
out of court.

A party needs to file only a single notice of appeal to
secure review of prior non-final orders that are made
final by the entry of a final order, see K.H. v. J.R., [ 573
Pa. 481, 493-94,] 826 A.2d 863, 870-71 (Pa. 2003)
(following trial); Betz wv. Pneumo Abex LLC,
[__Pa._ ,] 44 A3d 27, 54 (Pa. 2012) (summary
judgment). Where, however, one or more orders resolves
issues arising on more than one docket or relating to
more than one judgment, separate notices of appeal must
be filed. Commonwealth v. CM.K., 932 A.2d 111, 113 &
n.3 (Pa. Super. 2007) (quashing appeal taken by single
notice of appeal from order on remand for consideration
under Pa.R.Crim.P. 607 of two persons’ judgments of
sentence).

The 1997 amendments to [ subdivisions] para-
graphs (a) and (c), substituting the conjunction “and” for
“or,” are not substantive. The amendments merely clarify
that by definition any order which disposes of all claims
will dispose of all parties and any order that disposes of
all parties will dispose of all claims.

[ Final Orders in Declaratory Judgment Mat-
ters—In an action taken pursuant to the Declara-
tory Judgments Act, 42 Pa.C.S. §§ 7531—7541, or-
ders based on a pre-trial motion or petition are
considered “final” within the meaning of this Rule,
under subdivision (b)(2), if they affirmatively or
negatively declare the rights and duties of the
parties. Nationwide Mut. Ins. Co. v. Wickett, 563 Pa.
595, 604, 763 A.2d 813, 818 (2000). Thus, an order in
a declaratory judgment action sustaining a demur-
rer and dismissing some, but not all, defendants is
considered a final order under subdivision (b)(2)
because it is expressly defined as such by statute.
Importantly, however, when a court enters an order
in a declaratory judgment action that overrules
preliminary objections in the nature of a demurrer,
the order is not “final” under subdivision (b)(2),
because such order merely allows the case to go
forward without declaring the rights and duties of
the parties. Safe Harbor Water Power Corp. v. Fajt,
583 Pa. 234, 876 A.2d 954 (2005).

In order to preserve issues for appeal after a trial
in a declaratory judgment action, an aggrieved
party must file post-trial motions as required by
Pa.R.C.P. No. 227.1. Motorists Mutual v. Pinkerton,
574 Pa. 333, 830 A.2d 958 (2003); Chalkey v. Roush,
569 Pa. 462, 805 A.2d 491 (2002).

PENNSYLVANIA BULLETIN, VOL. 46, NO. 1, JANUARY 2, 2016



THE COURTS 13

Orders Appealable Under Other Rules—Orders
which are separable from and collateral to the
main cause of action where the right involved is
too important to be denied review, and the question
presented is such that if review is postponed until
final judgment in the case, the claim will be irrepa-
rably lost, previously appealable as final orders
under Rule 341, are now appealable under Rule 313.
See Pugar v. Greco, 483 Pa. 68, 73, 394 A.2d 542, 545
(1978) (quoting Cohen v. Beneficial Industrial Loan
Corp., 337 U.S. 541 (1949)).

The following is a partial list of orders that are
no longer appealable as final orders pursuant to
Rule 341 but which, in an appropriate case, might
fall under Rules 312 (Interlocutory Appeals by Per-
mission) or 313 (Collateral Orders) of this Chapter.

(1) a decision transferring an equity action to the
law side;

(2) an order denying a defendant leave to amend
his answer to plead an affirmative defense;

(8) a pre-trial order refusing to permit a defen-
dant to introduce evidence of an affirmative de-
fense;

(4) an order denying a party the right to inter-
vene;

(5) an order denying a petition to amend a com-
plaint;

(6) an order requiring the withdrawal of counsel;

(7) an order denying class certification in a class
action case; and

(8) an order striking a lis pendens.

The dismissal of preliminary objections to a peti-
tion for appointment of a board of viewers and the
dismissal of preliminary objections to a declaration
of taking, formerly appealable as final orders under
Rule 341, are now appealable as interlocutory ap-
peals as of right under Rule 311. ]

Rescission of subparagraph (b)(2)—The 2015 re-
scission of subparagraph (b)(2) eliminated a poten-
tial waiver trap created by legislative use of the
adjective “final” to describe orders that were
procedurally interlocutory but nonetheless desig-
nated as appealable as of right. Failure to appeal
immediately an interlocutory order deemed final by
statute waived the right to challenge the order on
appeal from the final judgment. Rescinding sub-
paragraph (b)(2) eliminated this potential waiver of
the right to appeal. If an order designated as
appealable by a statute disposes of all claims and of
all parties, it is appealable as a final order pursu-
ant to Pa.R.A.P. 341. If the order does not meet that
standard, then it is interlocutory regardless of the
statutory description. Pa.R.A.P. 311(a)(8) provides
for appeal as of right from an order that is made
final or appealable by statute or general rule, even
though the order does not dispose of all claims or
of all parties and, thus, is interlocutory; Pa.R.A.P.
311(g) addresses waiver if no appeal is taken imme-
diately from such interlocutory order.

One of the further effects of the rescission of
subparagraph (b)(2) is to change the basis for
appealability of orders that do not end the case but
grant or deny a declaratory judgment. See Nation-
wide Mut. Ins. Co. v. Wickett, 763 A.2d 813, 818 (Pa.
2000); Pa. Bankers Ass’n v. Pa. Dep’t. of Banking,
948 A.2d 790, 798 (Pa. 2008). The effect of the

rescission is to eliminate waiver for failure to take
an immediate appeal from such an order. A party
aggrieved by an interlocutory order granting or
denying a declaratory judgment, where the order
satisfies the criteria for “finality” under Pennsylva-
nia Bankers Association, may elect to proceed un-
der Pa.R.A.P 311(a)(8) or wait until the end of the
case and proceed under subparagraph (b)(1) of this
rule.

An arbitration order appealable under 42 Pa.C.S.
§ 7320(a) may be interlocutory or final. If it dis-
poses of all claims and all parties, it is final and,
thus, appealable pursuant to Pa.R.A.P. 341. If the
order does not dispose of all claims and all parties,
that is, the order is not final, but rather interlocu-
tory, it is appealable pursuant to Pa.R.A.P. 311.
Failure to appeal an interlocutory order appealable
as of right may result in waiver of objections to the
order. See Pa.R.A.P. 311(g).

[ Subdivision ] Paragraph (c)—Determination of Fi-
nality—|[ Subdivision ] Paragraph (c) permits an im-
mediate appeal from an order dismissing less than all
claims or parties from a case only upon an express
determination that an immediate appeal would facilitate
resolution of the entire case. Factors to be considered
under [ Subdivision ] paragraph (c) include, but are
not limited to:

(1) whether there is a significant relationship between
adjudicated and unadjudicated claims;

(2) whether there is a possibility that an appeal would
be mooted by further developments;

(8) whether there is a possibility that the court or
[ administrative agency ] government unit will con-
sider issues a second time; and

(4) whether an immediate appeal will enhance pros-
pects of settlement.

The failure of a party to apply to the [ administrative
agency or lower ] government unit or trial court for
a determination of finality pursuant to [ subdivision
(c), ] paragraph (c) shall not constitute a waiver and
the matter may be raised in a subsequent appeal follow-
ing the entry of a final order disposing of all claims and
all parties.

Where the [ administrative agency or lower | gov-
ernment unit or trial court refuses to amend its order
to include the express determination that an immediate
appeal would facilitate resolution of the entire case and
refuses to enter a final order, a petition for review under
Chapter 15 of the unappealable order of denial is the
exclusive mode of review to determine whether the case is
so egregious as to justify prerogative appellate correction
of the exercise of discretion by the lower tribunal. See,
e.g., Pa.R.AP. 1311, Official Note. The filing of such a
petition for review does not prevent the [ lower Court ]
trial court or other government unit from proceeding
further with the matter[,] pursuant to Pa.R.A.P.
1701(b)(6). Of course, as in any case, the appellant could
apply for a discretionary stay of the proceeding below.

[ Subsection ] Subparagraph (c)(2) provides for a
stay of the action pending determination of an application
for a determination of finality. If a petition for review is
filed challenging denial, a stay or supersedeas will issue
only as provided under Chapter 17 of these [ Rules ]
rules.
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In the event that a trial court or other [ governmen-
tal ] government unit enters a final order pursuant to
[ subdivision ] paragraph (c¢) of this rule, the trial
court or other [ governmental ] government unit may
no longer proceed further in the matter, except as pro-
vided in Pa.R.A.P. 1701(b)(1)—(5).

The following is a partial list of orders previously
interpreted by the courts as appealable as final orders
under [ Rule ] Pa.R.A.P. 341 that are no longer appeal-
able as of right unless the trial court or [ administrative
agency ] government unit makes an express determi-
nation that an immediate appeal would facilitate resolu-
tion of the entire case and expressly enters a final order
pursuant to [ Rule ] Pa.R.A.P. 341(c):

(1) an order dismissing one of several causes of action
pleaded in a complaint but leaving pending other causes
of action;

(2) an order dismissing a complaint but leaving pend-
ing a counterclaim,;

(3) an order dismissing a counterclaim but leaving
pending the complaint [ which ] that initiated the ac-
tion;

(4) an order dismissing an action as to less than all
plaintiffs or as to less than all defendants but leaving
pending the action as to other plaintiffs and other
defendants; [ and ]

(5) an order granting judgment against one defendant
but leaving pending the complaint against other defen-
dants; and

6) an order dismissing a complaint to join an additional
defendant or denying a petition to join an additional
defendant or denying a petition for late joinder of an
additional defendant.

The 1997 amendment adding [ subdivision (¢)(3) pro-
vides ] subparagraph (c)(3) provided for a deemed
denial where the trial court or other [ governmental ]
government unit fails to act on the application within 30
days.

ARTICLE II. APPELLATE PROCEDURE

CHAPTER 9. APPEALS FROM LOWER COURTS

Rule 904. Content of the Notice of Appeal.

& * & * &

(b) Caption.—The parties shall be stated in the caption
as they stood upon the record of the [ lower ] trial court
at the time the appeal was taken.

(¢c) Request for transcript.—The request for transcript
contemplated by [ Rule 1911 (request for transcript) ]
Pa.R.A.P. 1911 or a statement signed by counsel that
either there is [ either] no verbatim record of the
proceedings or the complete transcript has been lodged of
record[ , ] shall accompany the notice of appeal, but the
absence of or defect in the request for transcript shall not
affect the validity of the appeal.

(d) Docket entry.—The notice of appeal shall include a
statement that the order appealed from has been entered
[in ] on the docket. A copy of the docket entry showing
the entry of the order appealed from shall be attached to
the notice of appeal.

(e) Content in criminal cases.—When the Common-
wealth takes an appeal pursuant to [ Rule ] Pa.R.A.P.

311(d), the notice of appeal shall include a certification by
counsel that the order will terminate or substantially
handicap the prosecution.

(f) Content in children’s fast track appeals.—In a chil-
dren’s fast track appeal the notice of appeal shall include
a statement advising the appellate court that the appeal
is a children’s fast track appeal.

Official Note: The Offense Tracking Number (OTN) is
required only in an appeal in a criminal proceeding. It
enables the Administrative Office of the Pennsylvania
Courts to collect and forward to the Pennsylvania State
Police information pertaining to the disposition of all
criminal cases as provided by the Criminal History
Record Information Act, 18 Pa.C.S. § 9101, et seq.

[ The 1986 amendment requires that the ] The
notice of appeal must include a statement that the order
appealed from has been entered [in] on the docket.
[ The 1986 amendment deletes the requirement that
the ] The appellant does not need to certify that the
order has been reduced to judgment. This omission does
not eliminate the requirement of reducing an order to
judgment before there is a final appealable order where
required by applicable practice or case law.

[ The 1997 amendment changes the word “order”
to “request” in order to eliminate any unintended
implication that a court order is required. No court
order is required to obtain a transcript of the
proceedings. See Pa.R.J.A. 5000.5 and the 1997

amendment to subdivision (a) of Rule 1911. ]

With respect to [ subdivision] paragraph (e), in
Commonwealth v. Dugger, [ 506 Pa. 537, ] 486 A.2d 382,
386 (Pa. 1985), the Supreme Court held that the Com-
monwealth’s certification that an order will terminate or
substantially handicap the prosecution is not subject to
review as a prerequisite to the Superior Court’s review of
the merits of the appeal. The principle in Dugger has
been incorporated in and superseded by Pa.R.A.P.
311(d). Commonwealth v. Dixon, 907 A.2d 468, 471
n.8 (Pa. 2006). Thus, the need for a detailed analysis of
the effect of the order, formerly necessarily a part of the
Commonwealth’s appellate brief, [ was ] has been elimi-

nated. [ See also Commonwealth v. Deans, 530 Pa.
514, 610 A.2d 32 (1992); Commonwealth v. Cohen, 529
Pa. 552, 605 A.2d 1212 (1992) (allowing appeals by
the Commonwealth from adverse rulings on mo-
tions in limine). Accordingly, the 1997 amendment
added subdivision (e) as a requirement when the
Commonwealth takes an appeal pursuant to Rule
311(d). |

A party filing a [ cross appeal ] cross-appeal should
identify it as a [ cross appeal ] cross-appeal in the
notice of appeal to assure that the prothonotary will
process the [ cross appeal ] cross-appeal with the
initial appeal. See also [ Rules ] Pa.R.A.P. 2113, 2136,
and 2185 regarding briefs in [ cross appeals and Rule ]
cross-appeals and Pa.R.A.P. 2322 regarding oral argu-
ment in multiple appeals.

[Pa.B. Doc. No. 16-1. Filed for public inspection December 31, 2015, 9:00 a.m.]
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DISCIPLINARY BOARD OF
THE SUPREME COURT

Notice of Administrative Suspension

Notice is hereby given that the following attorneys have
been Administratively Suspended by Order of the Su-
preme Court of Pennsylvania dated November 17, 2015,
pursuant to Rule 111(b) Pa.R.C.L.E., which requires that
every active lawyer shall annually complete, during the
compliance period for which he or she is assigned, the
continuing legal education required by the Continuing
Legal Education Board. The Order became effective De-
cember 17, 2015 for Compliance Group 1.

Notice with respect to attorneys having Pennsylvania
registration addresses, which have been transferred to
inactive status by said Order, was published in the
appropriate county legal journal.

Beckman, Darryl Scott
Gibbsboro, NJ

Beddingfield, Julia Brooke
Haddonfield, NJ

Burkman, Jr., John Macauley
Arlington, VA

Byrd, Adrienne Patrice
New York, NY

Chou, Andrew YuiGuo
Hockessin, DE
Chuey-Cosca, Mary Kay
Cincinnati, OH

Clifford, James Reynolds
Poolesville, MD

Colton, Jerrold Douglas
Mount Laurel, NJ

Dougherty, J. Allen
Woodstock, VT

Dugan, Sean FX
New York, NY

Labayen, Michelle Ann
Newark, NJ

McCrink, Krisden M.
West Berlin, NJ

Mendez, Jr., Joaquin
Miami, FL

Moles, Justin Michael
Robbinsville, NJ

Nolan, John M.

Ringoes, NdJ

O’Donnell, Dennis Raymond
St. Clairsville, OH

Pina, II, Stephen A.
Deptford, NJ

Porter, Alicia Ann
Dagsboro, DE

Riaz, Ahmed Muhammad Tambra
Voorhees, NJ

Shea, Christina Marie Adinolfi
Chesterfield, NJ

Siclari, Joseph Anthony
Jersey City, NJ

Tobolsky, Frank N.
Merchantville, NJ

Todd, Danielle Christina
Pennsville, NJ

SUZANNE E. PRICE,
Attorney Registrar
The Disciplinary Board of the
Supreme Court of Pennsylvania
[Pa.B. Doc. No. 16-2. Filed for public inspection December 31, 2015, 9:00 a.m.]

SUPREME COURT

Duty Assignment Schedule for Emergency Petitions in the Year 2016; No. 452 Judicial Administration Doc.

Order

Per Curiam:

And Now, this 17th day of December, 2015, the emergency duty assignment for the year 2016, is herewith adopted.

January Justice J. Michael Eakin
Justice Christine Donohue
February Justice Debra Todd
Justice Kevin Dougherty
March Justice Max Baer
Justice David Wecht
April Justice Christine Donohue

Justice J. Michael Eakin

May Justice Kevin Dougherty
Justice Debra Todd

June Justice David Wecht
Justice Max Baer

July Justice J. Michael Eakin
Justice Christine Donohue

August Justice Debra Todd

Justice Kevin Dougherty

(Eastern District)
(Western District)

(Eastern District)
(Western District)

(Eastern District)
(Western District)

(Eastern District)
(Western District)

(Eastern District)
(Western District)

(Eastern District)
(Western District)

(Eastern District)
(Western District)

(Eastern District)
(Western District)
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September
October
November

December

THE COURTS

Justice Max Baer
Justice David Wecht

Justice Christine Donohue
Justice J. Michael Eakin

Justice Kevin Dougherty
Justice Debra Todd

Justice David Wecht
Justice Max Baer

(Eastern District)
(Western District)

(Eastern District)
(Western District)

(Eastern District)
(Western District)

(Eastern District)
(Western District)

[Pa.B. Doc. No. 16-3. Filed for public inspection December 31, 2015, 9:00 a.m.]
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