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PROPOSED RULEMAKING

DEPARTMENT OF BANKING
AND SECURITIES

[ 10 PA. CODE CHS. 1, 102, 202, 203, 204, 205, 206,
207, 208, 209, 210, 211, 301, 302, 303, 304, 305,
401, 404, 501, 504, 513, 601, 602, 603, 604, 605,

606, 609, 610, 701, 901 AND 1001 ]

Securities Regulations Omnibus Amendments

The Department of Banking and Securities (Depart-
ment) proposes to amend Chapters 1, 102, 202, 203, 204,
205, 206, 207, 208, 209, 210, 211, 301, 302, 303, 304, 305,
401, 404, 501, 504, 513, 601, 602, 603, 604, 605, 606, 609,
610, 701, 901 and 1001 to read as set forth in Annex A.
This rulemaking is proposed under the authority of
section 202.C of the Department of Banking and Securi-
ties Code (71 P.S. § 733-202.C), section 609(a) of the
Pennsylvania Securities Act of 1972 (1972 Act) (70 P.S.
§ 1-609(a)) and section 9(b) of the Takeover Disclosure
Law (70 P.S. § 79(b)).

Purpose

This proposed rulemaking will: replace terminology
made obsolete by the 2012 merger of the former Securi-
ties Commission into the former Department of Banking
(2012 merger); correct formatting and word choice issues;
delete statements of policy; reduce compliance require-
ments; permit electronic format submissions and elec-
tronic filing; and align the language of the regulations
with the North American Securities Administrators Asso-
ciation (NASAA) model rules and the Securities and
Exchange Commission rules and regulations in 17 CFR
230.100—230.1001 (relating to general rules and regula-
tions, Securities Act of 1933), 17 CFR 240.0-1—240.36a1-2
(relating to general rules and regulations, Securities
Exchange Act of 1934) and 17 CFR 275.0-2—275.222-2
(relating to rules and regulations, Investment Advisers
Act of 1940)).

Explanation of Proposed Amendments
Part I. General Provisions
Chapter 1. Preliminary Provisions

Section 1.1 (relating to definitions) is proposed to be
amended to add the definition of “Commission” to subsec-
tion (a) by referencing the statutes pertaining to the
Banking and Securities Commission in sections 1121-A
and 1122-A in the Department of Banking and Securities
Code (71 P.S. §§ 733-1121-A and 1122-A).

Part VII. Securities

Part VII (relating to securities) is proposed to be
amended to: replace references to “Commission” relating
to the former Pennsylvania Securities Commission with
“Department” as a reflection of the 2012 merger; replace
references to the “United States Securities and Exchange
Commission” or “SEC” with “Securities and Exchange
Commission” for consistency; delete references to “order
of” to remove the requirement that the Department take
actions through the format of an order; and replace “the
National Association of Securities Dealers, Inc. (NASD)”
with “FINRA” because the NASD merged with the regula-
tory arm of the New York Stock Exchange to form the
Financial Industry Regulatory Authority, Inc. as a regula-
tory body.

Subpart A. Definitions
Chapter 102. Definitions

Proposed § 102.021 (relating to definitions) organizes
the terms currently defined throughout the regulations
into one section for readability and to add additional
terms for clarity purposes. The proposed rulemaking
amends and moves the following existing defined terms
into proposed § 102.021 from other regulations: “203(d)
restricted securities,” “accountant’s report,” “advertise-
ment,” “agent,” “agricultural cooperative association,”
“amount,” “any credit union,” “audit,” “bank,” “bank hold-
ing company,” “bond,” “broker-dealer,” “client,” “compensa-
tion,” “comparative financial statement,” “control,” “con-
victed,” “cooperative business association,” “custody,”
“customer,” “date of filing,” “development stage company,”
“engaged in agriculture,” “entity,” “equity security,” “equity
securityholder,” “examination,” “exchange,” “executive offi-
cer,” “experienced private placement investor,” “feasibility
study,” “financial forecast,” “financial institution,” “finan-
cial projection,” “fiscal year,” “franchise,” “going concern
disclosure,” “guarantor,” “guaranty,” “hypothetical assump-
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tion,” “independent,” “independent party,” “individuals
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controlling,” “industrial loan association,” “industrial loan

business,” “insolvent, insolvency,” “institutional investor,”
“insurance holding company,” “investment adviser repre-
sentative,” “investment supervisory services,” “majority-
owned subsidiary,” “most recent audited financial state-
ments,” “net capital,” “net worth,” “networking
arrangement or brokerage affiliate arrangement,” “note or
footnote,” “office of supervisory jurisdiction,” “parent,”
“pooled investment vehicle,” “principal,” “prime quality,”
“principal place of business,” “private placement offering
of securities,” “pro rata,” “promotional securities,” “pub-
lish,” “purchase of securities by an experienced private
placement investor,” “qualified custodian,” “registrant,”
“related,” “related parties,” “rental pool arrangement,”
“review,” “review report,” “security or securities,” “share,”
“side-by-side fund,” “significant subsidiary,” “solicitor,”
“sponsor,” “standby commission,” “subsidiary of a specified
person,” “tangible book value of a company’s common
shares,” “tangible net worth,” “totally-held subsidiary,”
“trade or professional association,” “trustee for the bond-
holders,” “voting shares,” “wholly-owned subsidiary” and
“wrap fee program.”

The proposed rulemaking adds the following terms to
proposed § 102.021: “3(c)(1) fund,” “accredited investor,”
“agricultural cooperative association member,” “beneficial
ownership,” “bona fide distribution,” “bona fide pledgee,”
“branch office,” “CRD,” “class of a series,” “confidential
information,” “discretionary power,” “FINRA,” “fair value,”
“firm member,” “IARD,” “impersonal investment advisory
services,” “independent certified public accountant,” “inde-
pendent representative,” “NASAA,” “nonbranch office,”
“portfolio management,” “private fund adviser,” “profes-
sional corporation,” “prospective financial statement,”
“qualifying private fund,” “related person,” “Securities and
Exchange Commission,” “securities issued by a credit
union,” “securities issued by an industrial loan associa-
tion” and “venture capital fund.”

Section 102.031 (relating to agent registration) is pro-
posed to be deleted as agent registration is included in
the definition of “agent” in proposed § 102.021.
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Section 102.041 (relating to bank holding companies;
banks in organization) is proposed to be deleted as the
definitions of “bank holding company” and “bank” are in
proposed § 102.021.

Section 102.050 (relating to transfer agents and regis-
trars) is proposed to be deleted as transfer agents and
registrars are included in the definitions of “agent” and
“broker-dealer” in proposed § 102.021.

Section 102.060 (relating to Commission) is proposed to
be deleted as the definition of “Commission” is included in
§ 1.1.

Section 102.111 (relating to institutional investor) is
proposed to be deleted as the definition of “institutional
investor” is in proposed § 102.021.

Section 102.112 (relating to SEPs, IRAs and KEOGHS
as institutional investors) is proposed to be deleted as
retirement and pension plans, SEPS, IRAs and KEOGHS
are addressed in the definition of “institutional investor”
in proposed § 102.021.

Section 102.201 (relating to franchises) is proposed to
be deleted as franchises are included in the definition of
“security” in proposed § 102.021.

Section 102.202 (relating to real property) is proposed
to be deleted as real property is addressed in the
definition of “security” in proposed § 102.021.

Section 102.241 (relating to exchange) is proposed to be
deleted as the definition of “exchange” is in proposed
§ 102.021.

Subpart B. Registration of Securities
Chapter 202. Exempt Securities

Section 202.010 (relating to securities issued by a
governmental unit) is proposed to be amended to include
format and language choice changes for readability.

Section 202.030 (relating to commercial paper) is pro-
posed to be amended to: delete the definition of “prime
quality” as it is in proposed § 102.021; add “general
solicitation through” and “Internet, or other means” to
subsection (d) for consistency with the 2004 amendment
to section 203(d) of the 1972 Act (70 P.S. § 1-203(d)); and
make format and word choice changes for readability.

Section 202.041 (relating to credit union and industrial
loan association securities) is proposed to be deleted as
credit unions and industrial loan association securities
are included in the definition of “any credit union” in
proposed § 102.021.

Section 202.052 (relating to trade or professional asso-
ciation) is proposed to be deleted as the definition of
“trade or professional association” is in proposed
§ 102.021.

Section 202.091 (relating to shares of professional cor-
porations) is proposed to be amended to: delete the
definition of “professional corporation” as it is in proposed
§ 102.021; and make format and word choice changes for
readability.

Section 202.092 (relating to guaranties of certain debt
securities exempt) is proposed to be amended to: delete
“as that term is defined in § 609.032(a)” from subsection
(c); delete subsection (d) as the definitions are in proposed
§ 102.021; delete cross-references to subsection (d); and
make format and word choice changes for readability.

Section 202.093 (relating to charitable contributions to
pooled income funds exempt) is proposed to be amended
to: delete “of 1954” from subsection (a)(2); replace the

“Charitable Organization Reform Act (10 P.S. §§ 161.1—
161.19)” with “Solicitation of Funds for Charitable Pur-
poses Act (10 P.S. §§ 162.1—162.23)” in subsection (a)(3)
for citation accuracy; and make format and word choice
changes for readability.

Sections 202.094 and 202.095 (relating to world class
issuer exemption; and charitable gift annuities) are pro-
posed to be amended to make format and word choice
changes for readability.

Chapter 203. Exempt Transactions

Section 203.011 (relating to nonissuer transactions) is
proposed to be amended to add “or an affiliate” after “the
issuer” for consistency within the section and with 1972
Act. Format and word choice changes are proposed for
readability.

Section 203.041 (relating to limited offerings) is pro-
posed to be amended for format and word choice changes
for readability.

Section 203.091 (relating to equity securities issued by
reporting company) is proposed to be deleted as the
definition of “equity security” is in proposed § 102.021.

Section 203.101 (relating to mortgages) is proposed to
be amended to: delete “market” and “as defined under
§ 609.032” from subsection (a)(3) for consistency with the
Financial Accounting Standards Board Accounting Stan-
dard Codification Topic 820 referenced in the definition of
“fair value” in proposed § 102.021; add “general solicita-
tion through” and “Internet or other means” to subsection
(a)(4) for consistency with the 2004 amendment to section
203(d) of the 1972 Act; delete “is used” and “made or
other form of general solicitation is utilized” for consis-
tency with the 2004 amendment to section 203(d) of the
1972 Act; delete “of Banking and Securities” after “De-
partment” in subsection (a)(6) to reflect the 2012 merger;
replace “70 P.S. § 1-417” with “70 P.S. §§ 1-401—409” for
accuracy; and make format and word choice changes for
readability.

Section 203.131 (relating to bona fide pledgee) is pro-
posed to be deleted as the definition of “bona fide pledgee”
is in proposed § 102.021.

Section 203.141 (relating to sales to existing equity
securityholders) is proposed to be amended to: add “eq-
uity” before “securityholder” throughout for consistency
with section 203(n) of the 1972 Act; delete the definition
of “securityholder” as this term, now referenced as “equity
securityholder,” is in proposed § 102.021; delete the defi-
nitions of “class,” “standby commission” and “pro rata” as
these terms are in proposed § 102.021; and make format
and word choice changes for readability.

Sections 203.151, 203.161, 203.185 and 203.192 are
proposed to be amended to make format and word choice
changes for readability.

Section 203.171 (relating to liquidations, dividends and
distributions) is proposed to be deleted as the definition of
“bona fide distribution” is in proposed § 102.021.

Section 203.183 (relating to agricultural cooperative
associations) is proposed to be amended: to delete the
definitions of “agricultural cooperative association,” “mem-
bers,” “securities” and “engaged in agriculture” as these
terms are in proposed § 102.021; and to make format and

word choice changes for readability.

Section 203.184 (relating to offers and sales to princi-
pals) is proposed to be amended to: delete the definition
of “principal” as this term is in proposed § 102.021; and
make format and word choice changes for readability.
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Section 203.186 (relating to employee takeovers) is
proposed to be amended to: delete “as that term is defined
in § 609.010 (relating to use of prospective financial
statements)” as the definition of “prospective financial
statements” is in proposed § 102.021; and make format
and word choice changes for readability.

Section 203.187 (relating to small issuer exemption) is
proposed to be amended to: align with the language of the
2004 amendment to section 203(d) of the 1972 Act by
adding “[gleneral solicitation through” and “Internet or
other means does not occur” to subsection (a)(5); delete “is
used or” and “is made” from subsection (a)(5); and make
format and word choice changes for readability.

Section 203.188 (relating to Cooperative Business Asso-
ciations Exemption) is proposed to be amended to: delete
subsection (b) as the definitions of “cooperative business
association” and “securities” are in proposed § 102.021;
and make format and word choice changes for readability.

Section 203.189 (relating to isolated transaction exemp-
tion) is proposed to be amended to: add “[g]eneral solicita-
tion through” and “Internet or other means does not
occur” to subsection (a)(5) for consistency with the 2004
amendment to section 203(d) of the 1972 Act; delete “is
used or” and “is made” for consistency with the Securities
and Exchange Commission; and make format and word
choice changes for readability.

Section 203.191 (relating to Rule 505 offerings) is
proposed to be amended to: add “1-” to the citation in
subsection (a) for accuracy; delete the definitions of
“compensation” and “beneficial ownership” as these terms
are in proposed § 102.021; and make format and word
choice changes for readability.

Section 203.201 (relating to accredited investor exemp-
tion) is proposed to be amended to: replace the citation
“70 P.S. § 203(t)(1)” with “70 P.S. § 1-203(t)(i1)” in subsec-
tion (a) for accuracy; add “1-” before “606(c)” in subsection
(b) for accuracy; delete subsections (c¢) and (d) as the
terms “compensation” and “beneficial ownership” are in
proposed § 102.021; and make format and word choice
changes for readability.

Sections 203.202 and 203.203 (relating to certain trans-
actions with persons from Canada exempt; and certain
Rule 144A exchange transactions exempt) are proposed to
be amended to make format and word choice changes for
readability.

Chapter 204. Exemption Proceedings

Section 204.010 (relating to increasing the number of
purchasers and offerees) is proposed to be amended to:
add “exemption” before “notice filing” in subsection (b)(2)
to clarify the type of notice referred to by the subsection;
delete subsection (d) and cross-references to subsection (d)
as the definitions of “experienced private placement in-
vestor,” “private placement offering of securities” and
“purchase of securities by an experienced private place-
ment investor” are in proposed § 102.021; and make
format and word choice changes for readability.

Section 204.011 (relating to waivers of the 12-month
holding period) is proposed to be amended to: delete
subsection (b) as the terms “restricted securities” (now
referred to as “203(d) restricted securities”) and “insol-
vent” are in proposed § 102.021; and make format and
word choice changes for readability.

Section 204.012 (relating to waivers for pre-effective
offers under section 203(h)) is proposed to be amended to
make format and word choice changes for readability.

Chapter 205. Registration by Coordination

Section 205.021 (relating to registration by coordina-
tion) is proposed to be amended to: add “or otherwise
equivalent form” to subsection (c)(2) to eliminate the need
to amend this paragraph if the Securities and Exchange
Commission chooses to renumber its forms; and make
format and word choice changes for readability.

Section 205.040 (relating to series of unit investment
trusts as separate issuers) is proposed to be amended to:
add “of the act” for consistency within the section; and to
make format and word choice changes for readability.

Chapter 206. Registration by Qualification

Section 206.010 (relating to registration by qualifica-
tion) is proposed to be amended to make format and word
choice changes for readability.

Section 206.020 (relating to tax opinion in offerings of
limited partnership interests) is proposed to be deleted
because the requirement that the regulated community
incur a substantial cost to obtain a tax opinion when that
information, when applicable, will be included in the
filing in some other format.

Chapter 207. General Registration Provisions

Sections 207.050, 207.072, 207.091, 207.101 and
207.130 are proposed to be amended to make format and
word choice changes for readability.

Section 207.071 (relating to escrow of promotional
securities) is proposed to be amended to: delete subsection
(b) as the definition of “promotional securities” is in
proposed § 102.021; and make format and word choice
changes for readability.

Section 207.140 (relating to signatures on electronic
filings) is proposed to be deleted as this topic is addressed
in other sections of the regulations.

Chapter 208. Denial for Abandonment

Proposed § 208.010 (relating to denial for abandon-
ment) relocates the denial for abandonment language
regarding corporate finance in § 602.022 (relating to
denial for abandonment) into this section.

Chapter 209. Books, Records and Accounts

Section 209.010 (relating to required records; report on
sales of securities and use of proceeds) is proposed to be
amended to: add “on sales of securities” and “Form 209” to
subsection (b)(1) to eliminate the need for subsection (c);
delete subsection (¢) and cross-references to subsection (c);
and make format and word choice changes for readability.

Chapter 210. Retroactive Registration

Section 210.010 (relating to retroactive registration) is
proposed to be amended to: delete “of certain investment
company securities” from the section heading; delete the
existing language of subsection (a) to be consistent with
the 2014 amendment to section 210 of the 1972 Act (70
P.S. § 1-210) permitting retroactive registration for issu-
ers with effective registration statements thereby reduc-
ing the filing burden on the regulated community; and
make format and word choice changes for readability.

Chapter 211. Federally Covered Securities

Section 211.010 (relating to notice filings for Federally
covered securities) is proposed to be amended to: add
subsection (d), including “or any notice filing form that
has been adopted by the Department” to cover the recent
Securities and Exchange Commission final rule in Regu-
lation A, which made Tier 2 offerings covered securities;
and make format and word choice changes for readability.
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Subpart C. Registration of Broker-Dealers, Agents, Invest-
ment Advisers and Investment Adviser Representatives
and Notice Filings by Federally Covered Advisers

Chapter 301. Registration Requirement

Section 301.020 (relating to agent transfers) is proposed
to be amended to make format and word choice changes
for readability.

Chapter 302. Exemptions

Section 302.060 (relating to dual registration of agents
in certain instances) is proposed to be deleted as this
section is no longer applicable to the industry because it
applies to one individual.

Section 302.061 (relating to auctioneers exemption from
broker-dealer and agent registration) is proposed to be
amended to: replace the “Auctioneers License Act” with
“Auctioneer Licensing and Trading Assistant Registration
Act” for accuracy; and make format and word choice
changes for readability.

Section 302.063 (relating to financial institutions ex-
empt from broker-dealer and agent registration) is pro-
posed to be amended to: delete subsection (b) as the
definitions of “financial institution” and “networking ar-
rangement or brokerage affiliate arrangement” are in
proposed § 102.021; and make format and word choice
changes for readability.

Section 302.064 (relating to Stock Exchange exemption
from agent registration) is proposed to be amended to:
add “[a] currently effective” to paragraph (3)(ii) for consis-
tency within the section; and make format and word
choice changes for readability.

Section 302.065 (relating to Canadian broker-dealer
exempt) is proposed to be amended to make format and
word choice changes for readability.

Sections 302.070 and 302.071 (relating to registration
exemption for investment advisers to private funds; and
registration exemption for solicitors) are proposed to be
added for consistency with the NASAA Registration Ex-
emption for Investment Advisers to Private Funds Model
Rule adopted in December 2011 and amended in 2013.

Chapter 303. Registration Procedure

Sections 303.011, 303.013, 303.014, 303.015, 303.031
and 303.032 are proposed to be amended to make format
and word choice changes for readability.

Section 303.012 (relating to investment adviser regis-
tration procedure) is proposed to be amended to: add
language to align with the language of the Securities and
Exchange Commission and the NASAA Custody Require-
ments for Investment Advisers Model Rule 102(e)(1)-1
(NASAA TA Custody Model Rule); delete the definition of
“principal place of business” as the definition is in
proposed § 102.021; and make format and word choice
changes for readability.

Proposed § 303.016 (relating to considered as aban-
doned) relocates the denial for abandonment language
regarding licensing currently in § 602.022 into this sec-
tion.

Section 303.021 (relating to registration and notice
filing procedures for successors to a broker-dealer, invest-
ment adviser or Federally covered adviser) is proposed to
be amended to: delete “SEC” before “Rule 15b1-3(a)” in
subsection (a)(1) because the regulated community identi-
fies this Securities and Exchange Commission rule
through the citation; replace “may” with “shall” in subsec-
tion (b)(1) to reflect that the successor investment adviser

shall adhere to the requirements of that subsection; and
make format and word choice changes for readability.

Section 303.041 (relating to broker-dealer capital re-
quirements) is proposed to be amended to: delete subsec-
tion (c¢) as the definition of “customer” is in proposed
§ 102.021; and make format and word choice changes for
readability.

Section 303.042 (relating to investment adviser capital
requirements) is proposed to be amended to: replace “of
$25,000” with “required under Rule 15c¢3-1 (17 CFR
240.15¢3-1)” in subsection (a)(2); add “maintained by a
qualified custodian” to subsection (a)(3)(i); add subsection
(2)(3)1)(D) and (ii)(B)(III) and delete subsection (a)(3)(iii)
to align with the language of the NASAA IA Custody
Model Rule; delete the definitions of “custody,” “indepen-
dent party,” “net capital,” “net worth,” “pooled investment
vehicle,” “principal place of business” and “qualified custo-
dian” as those definitions are in proposed § 102.021; and
make format and word choice changes for readability.

Section 303.051 (relating to surety bonds) is proposed to
be amended to: delete the definition of “principal place of
business” as this definition is in proposed § 102.021; and
make format and word choice changes for readability.

Chapter 304. Postregistration Provisions

Section 304.011, 304.021 and 304.051 (relating to
broker-dealer required records; broker-dealer required
financial reports; and broker-dealer compensation) are
proposed to be amended to make format and word choice
changes for readability.

Section 304.012 (relating to investment adviser re-
quired records) is proposed to be amended to: delete “as
the term is defined in § 303.042(c) or possession of
securities or funds of any client,” and the definitions of
“investment adviser,” “control,” “solicitor,” “client,” “invest-
ment supervisory services” and “custody” as those defini-
tions are in proposed § 102.021; add subsections (a)(21)—
(24) and (b)(5)—(8) and update the cross-reference in
proposed subsection (f)(5)i) by adding “(22)—(24)” to be
consistent with the NASAA TA Custody Model Rule; and
make format and word choice changes for readability.

Section 304.022 (relating to investment adviser re-
quired financial reports) is proposed to be amended to:
require sole proprietors to file an affirmative statement at
the end of its fiscal year; delete subsections (a)—(d) as the
appropriate information is included in proposed subsec-
tions (a)—(f) or addressed in the definition of “custody”
and in § 209.010; add subsection (e) to limit the applica-
tion of custody to exclude investment advisers in compli-
ance with proposed § 303.012(c)(3) with custody solely
because of the authority to deduct fees from client
accounts or solely because of service as a general partner
to private funds; and add subsection (f) to include an
exemption to proposed subsection (d).

Section 304.041 (relating to examinations of broker-
dealers and investments advisers) is proposed to be
amended to: replace “or” with “and” in subsection (b) to
require broker-dealers and investment advisers to main-
tain files in accordance with both the rules of the
Securities and Exchange Commission and any National
Securities Exchange or National securities association
registered with the Securities and Exchange Commission;
and make format and word choice changes for readability.

Section 304.061 (relating to free credit balances) is
proposed to be amended to: delete “[flor the purpose of
this section, the term ‘customer’ means every person
other than the broker-dealer” as the definition of “cus-
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tomer” is in proposed § 102.021; and make format and
word choice changes for readability.

Proposed § 304.071 (relating to business continuity and
succession planning) requires investment advisers to
implement succession plans.

Chapter 305. Denial, Suspension, Revocation and Condi-
tioning of Registration

Sections 305.011 and 305.061 (relating to supervision of
agents, investment adviser representatives and employ-
ees; and withdrawal of registration or notice filing) are
proposed to be amended to make format and word choice
changes for readability.

Section 305.012 (relating to convicted) is proposed to be
deleted as the definition of “convicted” is in proposed
§ 102.021.

Section 305.019 (relating to dishonest and unethical
practices) is proposed to be amended to: delete “provision
of the Rules of Fair Practice of the National Association of
Securities Dealers or an applicable” from subsection
(e)(1)(xxi) to reference that the Securities and Exchange
Commission is the appropriate regulatory body; add “or
affiliated person” to subsection (c)(3)(xi)(B) to remove the
possibility of duplicative fees; delete “affairs or” and add
“or other financial information” to subsection (c)(3)(xiv) as
“affairs” is too vague; replace “§ 404.013” with
“§ 404.014” in subsection (c)(3)(xv) for consistency with
the proposed deletion of § 404.013 (relating to investment
adviser custody or possession of funds or securities of
clients) and the proposed addition of § 404.014 (relating
to custody requirement for investment advisers); and
make format and word choice changes for readability.

Section 305.020 (relating to use of senior specific certifi-
cations and professional designations) is proposed to be
added for consistency with the NASAA Model Rule on the
Use of Senior-Specific Certifications and Professional
Designations adopted March 20, 2008, and with Dodd-
Frank Wall Street Reform and Consumer Protection Act
(Pub.L. No. 111-203, 124 Stat. 1367).

Subpart D. Fraudulent and Prohibited Practices
Chapter 401. Sales and Purchases

Section 401.020 (relating to professional responsibility)
is proposed to be amended to make format and word
choice changes for readability.

Chapter 404. Prohibited Activities; Investment Advisers
and Investment Adviser Representatives

Section 404.010 (relating to advertisements by invest-
ment advisers and investment adviser representatives) is
proposed to be amended to: delete “by any customer” from
subsection (a)(1) to be consistent with the NASAA Unethi-
cal Business Practices of Investment Advisers, Invest-
ment Adviser Representatives, and Federal Covered Ad-
visers Model Rule 102(a)(4)-1; delete subsections (b) and
(c) as the definitions of “advertisement” and “clients” are
in proposed § 102.021; and make format and word choice
changes for readability.

Section 404.011 (relating to investment adviser bro-
chure disclosure) is proposed to be amended to: delete
subsection (k) as the definitions of “client,” “portfolio
manager,” “sponsor” and “wrap fee program” are in pro-
posed § 102.021; and make format and word choice

changes for readability.

Section 404.012 (relating to cash payment for client
solicitation) is proposed to be amended to: add “or other
economic benefit” to subsection (b) and (b)(3) to be
consistent with the NASAA Regulations Regarding Solici-

tors Model Rule 404(a)-(2); replace “, unless exempted, is
registered under the act” with “is registered as an
investment adviser representative or is exempt from
registration under § 302.071 (relating to registration
exemption for solicitors) or qualifies for another exemp-
tion under the act” in subsection (b)(2) to permit the
individual exemption included in § 302.071 to apply to
firms; add “prospective” before “client” in subsection
(b)(4)(iii), (H){DB)VI) and (5) to clarify that it applies to
a “prospective” client; replace “(b)(4)” with “(b)(5)” in
subsection (c) to cross-reference the proper subsection;
add “investment advisory” in subsection (c)(1) for lan-
guage consistency within the section; delete subsection (e)
as the definitions of “client,” “impersonal advisory ser-
vices” and “solicitor” are in proposed § 102.021; and make
format and word choice changes for readability.

Section 404.013 is proposed to be deleted and replaced
by § 404.014.

Section 404.014 is proposed to be added for consistency
with the NASAA TA Custody Model Rule.

Subpart E. Enforcement
Chapter 501. Civil Liabilities

Section 501.011 (relating to criminal referrals) is pro-
posed to be amended to include format only changes for
readability.

Chapter 504. Time Limitations on Rights of Action

Section 504.060 (relating to rescission offers) is pro-
posed to be amended to: replace “required by” with
“materials prepared to satisfy” to clarify that although
section 401(b) of the 1972 Act (70 P.S. § 1-401(b)) is the
antifraud section it does not refer to a specific disclosure
requirement; add language to create an actual duty;
provide the documents to each rescission offeree; add
“laldvise the Department of the results of the rescission
offer within 15 calendar days after the expiration of the
rescission offer period” to subsection (f)(1) to incorporate
the timing requirement already in the form into this
section; delete the definition of “executive officer” as it is
in proposed § 102.021; delete the definition of “general
partner” as this is no longer a defined term; and make
format and word choice changes for readability.

Chapter 513. Rescission Orders

Section 513.010 (relating to rescission orders) is pro-
posed to be amended to make format and word choice
changes for readability.

Subpart F. Administration
Chapter 601. Administration

Sections 601.010 and 601.020 (relating to Commission
quorum; action; disqualification; and Secretary, Assistant
secretaries) are proposed to be deleted as the 2012 merger
rendered these sections inapplicable to the administration
of the Department.

Proposed § 601.030 (relating to access to confidential
information) addresses the dissemination of confidential
information and conforms the meaning of “necessary or
appropriate” in section 601(c) of the 1972 Act (70 P.S.
§ 1-601(c)) with Securities and Exchange Commission
Rule 240.24c-1.

Chapter 602. Fees

Section 602.022 is proposed to be deleted as the denial
of abandonment regarding corporate finance is more
properly addressed in Chapter 208 (relating to denial for
abandonment) and denial of abandonment regarding li-
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censing is more properly addressed in Chapter 303 (relat-
ing to registration procedure).

Section 602.060 (relating to charges for Commission
publications) is proposed to be deleted as the 2012 merger
rendered this section inapplicable to the administration of
the Department.

Chapter 603. Administrative files

Section 603.011 (relating to filing requirements) is
proposed to be amended to: update the filing address in
subsection (e) due to the 2012 merger and to allow for
future address changes without the need for amendment;
add “or any successor address” to subsection (f)(1)(ii) to
allow for future address changes of the NASAA/FINRA
Central Registration Depository without the need for
amendment; replace “www.psc.state.pa.us” with “www.
dobs.pa.gov” in subsection (h) to update the web site of
the Department; and make format and word choice
changes for readability.

Section 603.031 (relating to public inspection of records)
is proposed to be amended to: replace “1 of the act of June
21, 1957 (P.L. 390, No. 212) (65 P.S. § 66.1(2)), known as
the Right-to-Know Law” with “102 of the Right-to-Know
Law (65 P.S. § 67.102), and any successor statute” in
subsection (b) to update the citation to the Right-to-Know
Law (65 P.S. §§ 67.101—67.3104); add “or examination”
to subsection (d)(1) as “investigation” alone does not
address the examination activities of the Department;
replace “ 1(2)” with “102” in subsection (f) for accuracy;
delete “[flor purposes of this section, the term ‘principal’
has the meaning as set forth in § 303.012(e)” in subsec-
tion (f)(3) as the definition of “principal” is in proposed
§ 102.021; delete “and home address” from subsection
()(1)—(3) to reflect the requirements of the Right-to-
Know Law; and make format and word choice changes for
readability.

Section 603.040 (relating to charges for Department
services) is proposed to be amended to make format and
word choice changes for readability.

Chapter 604. Interpretative Opinions of Commission—
Statement of Policy

Sections 604.010, 604.016, 604.020 and 604.023 are
proposed to be deleted as the information in these
sections will be moved to the Department’s web site.

Section 604.011 (relating to filings of copies—by fac-
simile or otherwise—of submittals, pleadings and other
nonoriginal documents—statement of policy) is proposed
to be deleted as the information in this section is either
irrelevant after the 2012 merger or covered elsewhere in
this proposed rulemaking.

Section 604.012 (relating to nonresponse or affirmative
rejection of offers made under section 504(d) or (e) of the
act and § 504.060 (relating to rescission offers—
statement of policy) is proposed to be deleted as subsec-
tion (b) is in proposed § 504.060(e) and subsection (a) is
no longer necessary.

Section 604.017 (relating to guidelines concerning the
continuance of hearings by hearing officers—statement of
policy) is proposed to be deleted as the information in this
section is no longer relevant because hearing procedures
are covered solely by 1 Pa.Code Part II (relating to
General Rules of Administrative Practice and Procedure)
since the 2012 merger.

Section 604.018 (relating to imposition of administra-
tive assessments under section 602.1(c)—statement of
policy) is proposed to be deleted as the information in this

section is no longer relevant because the 2012 merger put
new adjudicatory processes in place.

Section 604.019 (relating to requests for oral argu-
ment—statement of policy) is proposed to be deleted as
the information in this section is no longer relevant
because hearing procedures are covered solely by 1
Pa. Code Part II since the 2012 merger.

Section 604.021 (relating to denial of allegations—
statement of policy) is proposed to be deleted as the
information in this section is no longer relevant because
as of the 2012 merger the Banking and Securities Com-
mission only serves in an adjudicatory capacity after the
appointment of a hearing officer.

Section 604.022 (relating to offers of settlement and
consent injunctions—criminal referrals and investiga-
tions—statement of policy) is proposed to be deleted as
the information in this section is no longer relevant due
to the 2012 merger because the Banking and Securities
Commission only serves in an adjudicatory capacity and
referrals are now covered under sections 302 and 404 of
the Department of Banking and Securities Code (71 P.S.
§§ 733-302 and 733-404).

Chapter 605. Department Employees; Relationship with
Licensed Persons or Qualified Organizations

Section 605.020 (relating to conflict of interest) is
proposed to be amended to: delete “or” from subsection
(a)(1); add subsection (a)(3) to permit the holding or
purchasing of securities by a Department employee when
the employee is not involved in the review of the applica-
tion for registration, or an investigation, audit or exami-
nation, of a broker-dealer, agent, investment adviser or
investment adviser representative; and make format and
word choice changes for readability.

Chapter 606. Miscellaneous Powers of the Department

Section 606.011 (relating to financial reports to
securityholders) is proposed to be amended to make
format and word choice changes for readability.

Section 606.031 (relating to advertising literature) is
proposed to be amended to: delete subsection (g) as the
definitions of “advertisement” and “publish” are in pro-
posed § 102.021; and make format and word choice
changes for readability.

Section 606.041 (relating to delegation and substitu-
tion) is proposed to be deleted as the 2012 merger
rendered this section inapplicable and corresponding sec-
tion 606(d) of the 1972 Act (70 P.S. § 1-606(d)) was
deleted, effective August 9, 2014.

Chapter 609. Regulations, Forms and Orders

Section 609.010 (relating to use of prospective financial
statements) is proposed to be amended to: delete the
definitions of “feasibility study,” “financial forecast,” “fi-
nancial projection,” “hypothetical assumption,” “indepen-
dent” and “prospective financial statement” as those
terms are in proposed § 102.021 when applicable; delete
“as that term is defined in § 204.010(d)(1) (relating to
increasing the number of purchasers and offerees)” from
proposed subsection (b)(3) as the definition of “experi-
enced private placement investors” is in proposed
§ 102.021; replace “Statement of Accounts’ Services on
Prospective Financial Information” with “Statement of
Standards for Attestation Engagements” in proposed sub-
section (d) to conform with current terminology; replace
“AICPA” with “SSAE” in proposed subsection (d) to con-
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form with current abbreviations; and make format and
word choice changes for readability.

Section 609.011, 609.031 and 609.037 (relating to
amendments to filings with Department; application; and
foreign financial statements) are proposed to be amended
to make format and word choice changes for readability.

Section 609.012 (relating to computing the number of
offerees, purchasers and clients) is proposed to be
amended to: delete subsection (a)(3) as the definition of
“entity” is in proposed § 102.021; and make format and
word choice changes for readability.

Section 609.032 (relating to definitions) is proposed to
be deleted as definitions for the terms in this section,
except “fifty-percent, owned person,” “material” and “prin-
cipal holder of equity securities,” are in proposed
§ 102.021. The phrases “fifty-percent, owned person” and
“principal holder of equity securities” are no longer used
in this proposed rulemaking. “Material” is no longer a
defined term.

Section 609.033 (relating to accountants) is proposed to
be amended to: add “or the auditing standards promul-
gated by the Public Company Accounting Oversight Board
as required under law” to subsection (b)(1) to permit
another option regarding auditing standards for broker-
ages as the Securities and Exchange Commission permits
this option; replace “Accounting and Review Services”
with “Attestation Engagements” in subsection (b)(2) and
(3) to conform to current terminology; and make format
and word choice changes for readability.

Section 609.034 (relating to financial statements) is
proposed to be amended to: delete “, except that issuers
offering interests in a direct participation program and
any corporation which has or intends to have significant
oil and gas operations must file the statements for each of
3 fiscal years” from proposed subsection (c)(2) to reduce
the filing burden for issuers to the standard 2 fiscal years
in this paragraph; and make format and word choice
changes for readability.

Section 609.036 (relating to financial statements; an-
nual reports) is proposed to be amended to: replace “and
its parent or” with “and” in subsection (a)(1)(ii) to delete
the requirement that the parent also file the documents;
and make format and word choice changes for readability.

Chapter 610. Destruction of Documents and Records

Section 610.010 (relating to destruction of documents
and records) is proposed to be deleted as the destruction
of documents and records is governed by the Common-
wealth record retention rules and section 610 of the 1972
Act has been repealed.

Subpart G. General Provisions
Chapter 701. Administrative Provisions

Proposed § 701.010 (relating to filing of registration
forms) addresses the Department’s requirements for the
filing of registration forms because format requirements
are currently covered in multiple subsections of the
regulations and the addition of this section and deletion
of those subsections will provide clearer guidance for the
regulated community.

Proposed § 701.011 (relating to filing of exemption
forms) addresses the Department’s requirements for the
filing of exemption forms because format requirements
are currently covered in multiple subsections of the
regulations and the addition of this section and deletion
of those subsections will provide clearer guidance for the
regulated community.

Proposed § 701.020 (relating to electronic filing) ad-
dresses the Department’s requirements for electronic fil-
ing because electronic filing requirements are currently
covered in multiple subsections of the regulations and the
addition of this section and deletion of those subsections
will provide clearer guidance for the regulated commu-
nity.

Proposed § 701.030 (relating to fees) addresses the
requirements for the payments of fees to the Department.

Subpart H. Practice and Procedure

Chapter 901. Special Rules of Administrative Practice
and Procedure

Section 901.011 (relating to applicability of general
rules) is proposed to be deleted as this topic is addressed
by section 607(e) of the 1972 Act (70 P.S. § 1-607(e)).

Subpart H. Takeover Offerors
Chapter 1001. Takeover Disclosures

Section 1001.010 (relating to takeover offeror report
regarding participating broker-dealers) is proposed to be
amended to make word choice changes for accuracy.

Affected Parties

This proposed rulemaking will affect the regulated
community of broker-dealers, investment advisers and
investment adviser representatives. This proposed rule-
making will secondarily impact the customers of the
regulated community.

Fiscal Impact
State government

This proposed rulemaking will have a de minimus
impact on the Department. The Department is proposing
minor changes to a regulatory structure which already
exists. This proposed rulemaking will not have impact on
the Commonwealth and its political subdivisions.

Regulated community

This proposed rulemaking will have a de minimus
impact on the regulated community. Some of the proposed
amendments will reduce costs to the regulated commu-
nity through simplification of filing requirements.

Paperwork

This proposed rulemaking will have a de minimus
impact on paperwork for the regulated community and
the Department. The proposed rulemaking includes provi-
sions which permit electronic filing and electronic
recordkeeping instead of paper filing and paper records to
reduce paperwork for the regulated community and the
Department.

Effectiveness Date and Sunset Date

This proposed rulemaking will become effective upon
final-form publication in the Pennsylvania Bulletin. The
regulations does not have a sunset date because the
Department will periodically review the effectiveness of
the regulations.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on June 9, 2016, the Department submit-
ted a copy of this proposed rulemaking and a copy of a
Regulatory Analysis Form to the Independent Regulatory
Review Commission (IRRC) and to the Chairpersons of
the House Commerce Committee and the Senate Banking
and Insurance Committee. A copy of this material is
available to the public upon request.
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Under section 5(g) of the Regulatory Review Act, IRRC
may convey comments, recommendations or objections to
the proposed rulemaking within 30 days of the close of
the public comment period. The comments, recommenda-
tions or objections must specify the regulatory review
criteria in section 5.2 of the Regulatory Review Act (71
P.S. § 745.5b) which have not been met. The Regulatory
Review Act specifies detailed procedures for review prior
to final publication of the rulemaking by the Department,
the General Assembly and the Governor.

Public Comments

Interested persons are invited to submit written com-
ments, suggestions or objections regarding this proposed
rulemaking to the Office of Chief Counsel, Department of
Banking and Securities, Attention: Public Comment on
Regulation 3-54, 17 N. Second Street, Suite 1300, Harris-
burg, PA 17101-2290, fax (717) 783-5122, ra-pabankreg@
pa.gov within 30 days after publication in the Pennsylva-
nia Bulletin.

ROBIN L. WIESSMANN,
Secretary

Fiscal Note: 3-54. No fiscal impact; (8) recommends
adoption.

Annex A
TITLE 10. BANKING AND SECURITIES
PART I. GENERAL PROVISIONS
CHAPTER 1. PRELIMINARY PROVISIONS
§ 1.1. Definitions.

(a) The following words and terms, when used in this
title, have the following meanings, unless the context
clearly indicates otherwise:

Banking Code—Act of November 30, 1965 (P.L. 847, No.
356) (7 P.S. §§ 101—2204).

Commission—The Banking and Securities Com-
mission of the Commonwealth, as established under
sections 1121-A and 1122-A of the Department of
Banking and Securities Code (71 P.S. §§ 733-1121-A
and 733-1122-A).

Department—The Department of Banking and Securi-
ties of the Commonwealth.

PART VII. SECURITIES
Subpart A. DEFINITIONS
CHAPTER 102. DEFINITIONS

(Editor’s Note: The following section is new and printed
in regular type to enhance readability.)

§ 102.021. Definitions.

(a) The following words and terms, when used in this
part, have the following meanings, unless the context
clearly indicates otherwise:

3(c)(1) fund—A qualifying private fund that is eligible
for exclusion from the definition of “investment company”
in section 3(c)(1) of the Investment Company Act of 1940
(15 U.S.C.A. § 80a-3(c)(1)).

203(d) restricted securities—Securities purchased under
section 203(d) of the act (70 P.S. § 1-203(d)) if the
purchaser is subject to the restriction not to resell the
security for 12 months after the date of the purchase.

Accountant’s report—A document prepared by an inde-
pendent certified public accountant indicating the scope of
the audit with either:

(i) An opinion regarding the financial statements taken
as a whole.

(i1) An assertion that an overall opinion cannot be
expressed and the reason why.

Accredited investor—As defined in Rule 501 of Regula-
tion D (17 CFR 230.501) (relating to definitions and terms
used in Regulation D).

Act—The Pennsylvania Securities Act of 1972 (70 P.S.
§§ 1-101—1-703.1).

Advertisement—

(1) As defined in section 102(a) of the act (70 P.S.
§ 1-102(a)):

(A) Communication includes, without limitation, let-
ters, brochures, pamphlets, displays, sales literature and
any form of electronic communication, including e-mail,
which is used in connection with a sale or purchase, or an
offer to sell or purchase a security.

(B) Publicly disseminated refers to communication di-
rected to or communicated to more than 50 persons in
this Commonwealth.

(i1) For purposes of § 404.010 (relating to advertise-
ments by investment advisers and investment adviser
representatives), any notice, circular, letter or other writ-
ten communication addressed to more than one person, or
any notice or other announcement in any publication, by
radio or television, or by electronic means, which offers:

(A) An analysis, report or publication concerning secu-
rities, or which is to be used in making any determination
as to when to buy or sell any security, or which security
to buy or sell.

(B) A graph, chart, formula or other device to be used
in making any determination as to when to buy or sell
any security, or which security to buy or sell.

(C) Other investment advisory service with regard to
securities.

Agent—As defined in section 102(c) of the act:

(i) Including a person considered an officer, director,
partner or employee of an issuer, or an individual occupy-
ing a similar status or performing similar functions, if the
designation is applied for the purpose of avoiding regis-
tration as an agent under the act.

(ii) Excluding persons acting as transfer agents and
registrars on behalf of issuers or performing only ministe-
rial duties in handling securities and maintaining lists of
securityholders.

Agricultural cooperative association—

(i) An association which admits to membership only
persons engaged in agriculture and is organized and
operated to engage in a cooperative activity for persons
engaged in agriculture in connection with:

(A) Producing, assembling, marketing, buying, selling,
bargaining or contracting for agricultural products; har-
vesting, preserving, drying, processing, manufacturing,
blending, canning, packing, ginning, grading, storing,
warehousing, handling, transporting, shipping or utilizing
the products; or manufacturing or marketing the by-
products of agriculture.

(B) Manufacturing, processing, storing, transporting,
delivering, handling, or buying for or furnishing supplies
to its members and patrons.

(C) Performing or furnishing business, educational, rec-
reational or other services, including the services of labor,
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buildings, machinery, equipment, trucks, trailers and
tankers, or other services connected with the purposes in
this subparagraph and subparagraph (ii) on a cooperative
basis.

(i1) A federation of individual agricultural cooperative
associations if the federation does not possess greater
powers or purposes and engages in operations no more
extensive than an individual agricultural cooperative
association.

Agricultural cooperative association member—A patron,
to the extent that the organic law or another law to which
the agricultural cooperative association is subject requires
the patron to be treated as a member.

Amount—A quantity, which for the purpose of:

(i) Evidence of indebtedness is the principal amount.
(ii) Shares is the number of shares.

(iii) Any other kind of security is the number of units.

Any credit union—An institution organized as a credit
union under the applicable laws of the Commonwealth,
the business of which is:

(i) Confined substantially to the credit union business
(the receipt of deposits from and the making of loans to
bona fide members of the credit union).

(i) Supervised and examined as a credit union by the
appropriate Commonwealth authorities having supervi-
sion over that institution.

Audit—The examination of historical financial state-
ments by an independent certified public accountant in
accordance with generally accepted auditing standards for
the purpose of expressing an opinion thereon.

Bank—

(i) As defined in section 102(d) of the act.
(i) The term does not include:

(A) A holding company for a bank.

(B) A bank-in-organization as determined by the pri-
mary regulatory authority responsible for administration
of the banking laws under which the entity is being
formed or with which it shall otherwise comply.

Bank holding company—A person engaged, either di-
rectly or indirectly, primarily in the business of owning
securities of one or more banks for the purpose, and with
the effect, of exercising control.

Beneficial ownership—

(i) For purposes of § 203.191 (relating to Rule 505
offerings) and section 203(t)(v) of the act, as defined in 17
CFR 240.13d-3 (relating to determination of beneficial
owner).

(i1) For purposes of §§ 304.012 and 305.019 (relating to
investment adviser required records; and dishonest and
unethical practices), as defined in 17 CFR 275.204A-1
(relating to investment adviser codes of ethics).

Bona fide distribution—A distribution not made solely
to avoid the registration provisions of section 201 of the
act (70 P.S. § 1-201).

Bona fide pledgee—

(i) A secured party who takes securities in pledge to
secure a bona fide debt.

(i) The term does not include a secured party who
takes securities in pledge under either of the following
circumstances:

(A) Without any intention or expectation that they will
be redeemed but merely as a step in the distribution to
the public.

(B) Without having secured knowledge, in the exercise
of reasonable diligence, before the consummation of the
pledge that the securities taken in pledge are lawfully
owned by the party making the pledge.

Bond—
(i) A debt obligation.

(ii) For purposes of § 202.092 (relating to guaranties of
certain debt securities exempt), an exempt security under
section 3(a)(2) of the Securities Act of 1933 (15 U.S.C.A.
§ 77c(a)2)) when either of the following applies:

(A) The issuer of the security is located in this Com-
monwealth.

(B) The guaranty issued in connection with the bond,
note, debenture or other evidence of indebtedness is
considered to be a separate security under Securities and
Exchange Commission Rule 131 (17 CFR 230.131) (relat-
ing to definition of security issued under governmental
obligations).

Branch office—As defined in FINRA Rule 3110(e) or
any successor rule.

Broker-dealer—
(1) As defined in section 102(e) of the act.
(i) The term does not include persons:

(A) Acting as transfer agents and registrars on behalf
of issuers.

(B) Performing only ministerial duties in handling se-
curities and maintaining lists of securityholders.

CRD—The Central Registration Depository operated by
FINRA.

Class of a series—Equity securities of an issuer of
substantially similar character, the holders of which enjoy
substantially similar rights and privileges.

Client—

(i) A person to whom an investment adviser or invest-
ment adviser representative has provided investment
advice for which the investment adviser or investment
adviser representative received compensation.

(i1) For purposes of § 404.012 (relating to cash pay-
ment for client solicitation), includes a prospective client.

Comparative financial statement—A document which
includes financial statements for 2 years or more pre-
sented in adjacent columnar form.

Compensation—A form of payment or consideration,
whether direct or in the form of cash or other benefits.

Confidential information—Records and other informa-
tion in the Department’s possession which are not avail-
able for public inspection and copying under the Right-to-
Know Law (65 P.S. §§ 67.101—67.3104) or section 603(c)
of the act (70 P.S. § 1-603(c)).

Control—
(1) As defined in section 102(g) of the act.

(i1) For purposes of § 304.012 and § 404.014 (relating
to custody requirements for investment advisers), the
term also includes the power, directly or indirectly, to
direct the management or policies of a person whether
through ownership of securities, by contract, or otherwise,
including the following presumptions:
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(A) Each of the investment adviser’s officers, partners
or directors exercising executive responsibility (or persons
having similar status or functions) is presumed to control
the investment adviser.

(B) A person is presumed to control a corporation if
either of the following apply:

(I) The person directly or indirectly has the right to
vote 25% or more of a class of the corporation’s voting
securities.

(I) The person has the power to sell or direct the sale
of 25% or more of a class of the corporation’s voting
securities.

(C) A person is presumed to control a partnership if the
person has the right to receive on dissolution, or has
contributed, 25% or more of the capital of the partner-
ship.

(D) A person is presumed to control a limited liability
company if any of the following apply:

(I) The person directly or indirectly has the right to
vote 25% or more of a class of the interests of the limited
liability company.

(II) The person has the right to receive on dissolution,
or has contributed, 25% or more of the capital of the
limited liability company.

(IIT) The person is an elected manager of the limited
liability company.

(E) A person is presumed to control a trust if the
person is a trustee or managing agent of the trust.

Convicted—A verdict, judgment or plea of guilty, or a
finding of guilt on a plea of nolo contendere if the verdict,
judgment, plea or finding has not been reversed, set aside
or withdrawn, whether or not a sentence has been
imposed.

Cooperative business association—A person organized
exclusively as a retail or wholesale cooperative which
admits to membership only persons that legitimately
engage, in whole or in part, in the line of business for
which the cooperative was organized.

Custody—

(i) For purposes of a person, directly or indirectly
holding client funds or securities, with authority to obtain
possession of them or the ability to appropriate them.

(i1) For purposes of an investment adviser, if a related
person holds directly or indirectly, client funds or securi-
ties, or has authority to obtain possession of them, in
connection with advisory services the investment adviser
provides to clients.

(iii) For purposes of subparagraphs (i) and (ii), the
term includes:

(A) Possession of client funds or securities, unless the
investment adviser receives them inadvertently and re-
turns them to the sender promptly but in any case within
3 business days of receiving them.

(B) Any arrangement (including a general power of
attorney) under which the investment adviser is autho-
rized or permitted to withdraw client funds or securities
maintained with a custodian on the investment adviser’s
instruction to the custodian.

(C) Any capacity (such as general partner of a limited
partnership, managing member of a limited liability
company or a comparable position or another type of
pooled investment vehicle, or trustee of a trust) that gives

the investment adviser or its supervised person legal
ownership of or access to client funds or securities.

(iv) For purposes of subparagraphs (i) and (ii), the term
does not include:

(A) An investment adviser that has inadvertently held
or obtained a client’s securities or funds and returned
them to the client within 3 business days or has for-
warded third-party checks within 24 hours, provided that
the adviser keeps a ledger or other listing of all securities
or funds held or obtained in this manner as required
under § 304.012(a)(22).

(B) An investment adviser acting as a trustee for a
beneficial trust in which the beneficial owners of the trust
are a parent, step-parent, grandparent, step-grandparent,
spouse, brother, step-brother, sister, step-sister, grand-
child or step-grandchild of the investment adviser if the
investment adviser maintains the records required under
§ 304.012(c)(8).

Customer—

(i) As defined in 17 CFR 240.15¢3-3 (relating to cus-
tomer protection—reserves and custody of securities).

(i1) For the purpose of §§ 303.041 and 304.061 (relating
to broker-dealer capital requirements; and free credit
balances), every person other than the broker-dealer.

Date of filing—The date on which an application,
registration statement, notice filing, financial statements,
reports, correspondence or other documents filed or re-
quired to be filed directly with the Department, or any
material amendment thereto, are received in the Harris-
burg office of the Department.

Development stage company—A company devoting sub-
stantially all of its efforts to establishing a new business
if planned principal operations have not commenced, or
have commenced, but there has not been significant
revenue therefrom.

Discretionary power—Effecting a transaction or placing
a trade order without specific authorization from the
client, not including discretion as to the price at which or
the time when a transaction is or is to be effected, if,
before the order is given by the investment adviser, the
client has directed or approved the purchase or sale of a
definite amount of the particular security.

Engaged in agriculture—Farming, dairying, livestock
raising, poultry raising, floriculture, mushroom growing,
beekeeping, horticulture and allied occupations.

Entity—A corporation, partnership, association, joint
stock company, limited liability company, trust, estate or
unincorporated association.

Equity security—

(1) A stock or similar security (including interests in a
limited liability company).

(i) A security convertible, with or without consider-
ation, into a stock or similar security, or carrying a
warrant or right to subscribe to or purchase a security
described in subparagraph (i); or a warrant or right.

(iii) For purposes of § 203.091, includes:

(A) Common stock, preferred stock and nondebt securi-
ties convertible into common or preferred stock.

(B) Nontransferable warrants to purchase any of the
foregoing.

(C) Transferable warrants exercisable within not more
than 90 days of issuance to purchase any of the foregoing.
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Equity securityholder—

(i) Persons who at the time of offers and sales under
the exemption in section 203(n) of the act are holders of
equity securities.

(i1)) The term does not include persons who are holders
of equity securities issued in violation of or without
compliance with the act and the regulations adopted
under the act.

Examination—When used in regard to financial infor-
mation, the review or verification of financial and other
information by an independent certified public accountant
for the purpose of expressing an opinion thereon.

Exchange—A National securities exchange registered
with the Securities and Exchange Commission under
section 6 of the Securities Exchange Act of 1934 (15
U.S.C.A. § 78f) or a National quotation system operated
by a National securities association registered with the
Securities and Exchange Commission under section 15A
of the Securities Exchange Act of 1934 (15 U.S.C.A.
§ 780-3).

Executive officer—Each person serving as chief execu-
tive officer, chief operating officer or chief financial officer
of a person.

Experienced private placement investor—An individual,
or spouse purchasing as a joint tenant or tenant by the
entireties, who purchased a minimum of $450,000 of
securities within the past 3 years in private placement
offerings exclusive of the purchase of securities of an
issuer of which the individual, or spouse, was an affiliate
at the time of purchase.

FINRA—The Financial Industry Regulatory Authority,
Inc.

Fair value—The price that would be received to sell an
asset or paid to transfer a liability in an orderly transac-
tion between market participants at the measurement
date, as set forth and interpreted in Financial Accounting
Standards Board Accounting Standards Codification Topic
820.

Feasibility study—An analysis of a proposed investment
or course of action which may involve the preparation of a
financial forecast or a financial projection.

Financial forecast—A prospective financial statement
which:

(i) Presents, to the best of the responsible party’s
knowledge and belief, an entity’s expected financial posi-
tion, results of operations and changes in financial posi-
tion.

(i) Is based on the responsible party’s assumptions
reflecting conditions it expects to exist and the course of
action it expects to take.

Financial institution—A Federal or State chartered
bank, savings and loan association, savings bank or credit
union, and any service corporation affiliated with these
entities.

Financial projection—A prospective financial statement
which:

(i) Presents, to the best of the responsible party’s
knowledge and belief, an entity’s expected financial posi-
tion, results of operations and changes in financial posi-
tion.

(i) Is based on the responsible party’s assumptions
reflecting conditions it expects would exist and the course
of action it expects would be taken, given one or more
hypothetical assumptions.

Firm member—All partners and principals in the firm
and all professional employees participating in an audit
or located in an office of the firm participating in a
significant part of an audit.

Fiscal year—

(i) The annual accounting period when a closing date is
adopted.

(i) The calendar year ending on December 31 when a
closing date is not adopted.

Franchise—An agreement involving a continuing com-
mercial relationship by which a person (franchisee) is
permitted by another person (franchisor) the right to offer
the goods manufactured, processed or distributed by the
franchisor, or the right to offer services established,
organized, directed or approved by the franchisor, under
circumstances when the franchisor continues to exert any
control over the method of operation of the franchisee,
particularly, but not exclusively, through trademark,
trade name or service mark licensing, or structural or
physical layout of the business of the franchisee.

Going concern disclosure—The disclosure of substantial
doubt in the auditor’s report, based on the criteria in the
Statement on Auditing Standard 126 promulgated by the
American Institute of Certified Public Accountants, re-
garding the ability of the issuer to continue as a going
concern during the ensuing fiscal year.

Guarantor—A person who executes a guaranty.

Guaranty—A duly executed written agreement, which
cannot be bought, sold or traded as a security or other-
wise realized on by a bondholder separately from the
bondholder’s interest in the bonds, wherein a person, not
the issuer, in connection with offer and sale of bonds in
this Commonwealth, guarantees the prompt payment of
the principal of, and interest on, the bonds whether at the
stated maturity, at redemption before maturity or other-
wise, and premium, if any, when and as the principal and
interest shall become due.

Hypothetical assumption—An assumption used in a
financial projection to present a condition or course of
action that is not necessarily expected to occur, but is
consistent with the purpose of the projection.

IARD—The Internet-based Investment Adviser Regis-
tration Depository operated by FINRA.

Impersonal investment advisory services—As defined in
17 CFR 275.206(4)-3(d)(3) (relating to cash payments for
client solicitations).

Independent—As defined in Rule 101 of the Code of
Professional Ethics of the American Institute of Certified
Public Accounts, Inc. or the interpretations adopted there-
under, regardless of whether the person is a certified
public accountant or not.

Independent certified public accountant—As set forth in
section 2-01(b) and (c) of Regulation S-X (17 CFR 210.2-
01(b) and (c)) (relating to qualifications of accountants).

Independent party—A person who:

(i) Is engaged by an investment adviser with respect to
payment of fees, expenses or capital withdrawals from a
pooled investment vehicle in which the investment ad-
viser has custody solely as a result of serving as a general
partner, manager of a limited liability company or a
person occupying a similar status or performing a similar
function which gives the investment adviser or its super-
vised person legal ownership or access to client funds or
securities.
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(i) Does not control, is not controlled by and is not
under common control with the investment adviser.

(iii) Did not derive 5% or more of its gross revenues
from the investment adviser who hired the person to be
an independent party, including the amount to be re-
ceived from the investment adviser under the terms of
the independent party engagement, within the preceding
consecutive 12-month period.

Independent representative—A person who:

(i) Acts as agent for an advisory client, including in the
case of a pooled investment vehicle, for limited partners
or a limited partnership, members of a limited liability
company, or other beneficial owners of another type of
pooled investment vehicle and by law or contract is
obliged to act in the best interest of the advisory client or
the limited partners, members or other beneficial owners.

(i1) Does not control, is not controlled by and is not
under common control with investment adviser.

(iii) Does not have, and has not had within the past 2
years, a material business relationship with the invest-
ment adviser.

Individuals controlling—A general partner and, in the
case of a corporation, the president and other officers
responsible for making investment decisions with respect
to the purchase of the securities described in subpara-
graph (iv) of the definition of “institutional investor,” if
the person is currently engaged in that capacity.

Industrial loan association—For purposes of section
202(d) of the act (70 P.S. § 1-202(d)), an institution
organized as an industrial loan association under the
applicable laws of the Commonwealth, the business of
which is:

(i) Substantially confined to the industrial loan busi-
ness.

(ii) Examined and supervised as an industrial loan
association by the appropriate Commonwealth authorities
having supervision over the institution.

Industrial loan business—The making and discounting
of secured and unsecured loans to bona fide members of
the association.

Insolvent or insolvency—Except in the case of entities
required under law or regulation to submit an auditor’s
report if the auditor’s report does not contain a going
concern disclosure, the terms mean either of the follow-
ing:

(i) The inability to pay debts as they fall due in the
person’s usual course of business.

(i) Liabilities in excess of the fair value of the person’s
assets.

Institutional investor—As defined in section 102(k) of
the act, including the following:

(i) A corporation, partnership, trust, estate or other
entity (excluding individuals), or a wholly-owned subsid-
iary of the entity, which has been in existence for at least
18 months and which had a tangible net worth on a
consolidated basis of $25 million or more.

(i) A college, university or other public or private
institution which has received exempt status under sec-
tion 501(c)(3) of the Internal Revenue Code of 1986 (26
U.S.C.A. § 501(c)(3)) and which has a total endowment or
trust funds, including annuity and life income funds, of
$5 million or more according to its most recent audited
financial statements; provided that the aggregate dollar

amount of securities being sold to the person under the
exemption in section 203(c) of the act and this title may
not exceed 5% of the endowment or trust funds.

(iii) A wholly-owned subsidiary of a bank as defined in
section 102(d) of the act.

(iv) A person, except an individual or an entity whose
securityholders consist entirely of one individual or group
of individuals who are related, which is organized primar-
ily to purchase, in nonpublic offerings, securities of
corporations or issuers engaged in research and develop-
ment activities in conjunction with a corporation and
which complies with one of the following:

(A) Has purchased $5 million or more of the securities
excluding both of the following:

(I) A purchase of securities of a corporation in which
the person directly or beneficially owns more than 50% of
the corporation’s voting securities, unless the purchase
occurred under a leveraged buyout financing in which the
person does not intend to provide direct management to
the issuer.

(I) A dollar amount of a purchase of securities of a
corporation which investment represents more than 20%
of the person’s net worth.

(B) Is capitalized at $2.5 million or more and is
controlled by a person which meets the criteria in clause
(A).

(C) Is capitalized at $10 million or more and has
purchased $500,000 or more of the securities, excluding a
purchase of securities of a corporation in which the
person directly or beneficially owns more than 50% of the
corporation’s voting securities.

(D) Is capitalized at $250,000 or more and is a side-by-
side fund.

(v) A small business investment company as the term
is defined in section 103 of the Small Business Invest-
ment Act of 1958 (15 U.S.C.A. § 662) which either:

(A) Has a total capital of $1 million or more.

(B) Is controlled by institutional investors as defined in
section 102(k) of the act or this section.

(vi) A seed capital fund as defined in section 2 and
authorized in section 6 of the Small Business Incubators
Act (73 P.S. §§ 395.2 and 395.6).

(vii) A business development credit corporation as au-
thorized by the Business Development Credit Corporation
Law (7 P.S. §§ 6040-1—6040-16).

(viii) A person whose securityholders consist solely of
institutional investors or broker-dealers.

(ix) A person as to which the issuer reasonably believed
qualified as an institutional investor under this section at
the time of the offer or sale of the securities on the basis
of written representations made to the issuer by the
purchaser.

(x) A qualified institutional buyer as defined in 17 CFR
230.144A (relating to private resales of securities to
institutions) or any successor rule.

(xi) A qualified pension and profit sharing and stock
bonus plan under section 401 of the Internal Revenue
Code of 1986 (26 U.S.C.A. § 401) and all plans under
section 408 of the Internal Revenue Code of 1986 (26
U.S.C.A. § 408) if the plan has either of the following:
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(A) Plan assets of $5 million or more.

(B) Investments of $500,000 or more in securities and
retained, on an ongoing basis, the services of an invest-
ment adviser registered under section 301 of the act (70
PS. § 1-301) or a Federally covered adviser to give
professional investment management advice.

Insurance holding company—A person engaged, either
directly or indirectly, primarily in the business of owning
securities of one or more insurance companies for the
purpose and with the effect of exercising control.

Investment adviser representative—
(i) As defined in section 102(j.1) of the act.
(i1) For purposes of § 304.012(a)(12), includes:

(A) A partner, officer or director of the investment
adviser.

(B) An employee who participates in any way in the
determination of which recommendations shall be made.

(C) An employee of the investment adviser who, in
connection with assigned duties, obtains information con-
cerning which securities are being recommended before
the effective dissemination of the recommendations.

(D) Any of the following individuals who obtain infor-
mation concerning securities recommendations being
made by the investment adviser before the -effective
dissemination of the recommendations:

(I) An individual in a control relationship to the invest-
ment adviser.

(I) An affiliated individual of a controlling person.
(IIT) An affiliated individual of an affiliated person.

(iii) For purposes of § 304.012(a)(13), when used in
connection with a company primarily engaged in a busi-
ness or businesses other than advising investment advi-
sory clients:

(A) A partner, officer, director or employee of the
investment adviser who participates in any way in the
determination of which recommendations shall be made.

(B) An employee who, in connection with assigned
duties, obtains information concerning which securities
are being recommended before the effective dissemination
of the recommendations.

(C) Any of the following individuals who obtain infor-
mation concerning securities recommendations being
made by the investment adviser before the effective
dissemination of the recommendations as follows:

(I) An individual in a control relationship to the invest-
ment adviser.

(I) An affiliated individual of a controlling person.
(ITI) An affiliated individual of an affiliated person.

Investment supervisory services—The giving of continu-
ous advice as to the investment of funds on the basis of
the individual needs of each client.

Majority-owned subsidiary—A subsidiary more than
50% of whose outstanding voting shares is owned by its
parent or the parent’s other majority owned subsidiaries,
or both.

Most recent audited financial statements—Audited fi-
nancial statements dated not more than 16 months before
the date of the transaction in which the person proposed
to purchase securities in reliance on the exemption in
section 203(c) of the act.

NASAA—The North American Securities Administra-
tors Association, Inc.

Net capital—As defined in 17 CFR 240.15¢3-1 (relating
to net capital requirements for brokers or dealers), pro-
mulgated under the Securities Exchange Act of 1934 (15
U.S.C.A. §§ 78a—T78pp).

Net worth—The excess of assets over liabilities as
determined by generally accepted accounting principles
reduced by:

(i) Prepaid expenses except items properly classified as
current assets under generally accepted accounting prin-
ciples.

(i1) Deferred charges.

(iii) Goodwill, franchises, organizational expenses, pat-
ents, copyrights, marketing rights, unamortized debt dis-
count and expense, and all other intangible assets.

(iv) Home furnishings, automobiles and any other per-
sonal items not readily marketable in the case of an
individual.

(v) Advances or loans to:

(A) Stockholders and officers in the case of a corpora-
tion.

(B) Members and managers in the case of a limited
liability company.

(C) Partners in the case of a partnership.

(vi) Receivables from any affiliate, unless enforceable
by contract.

Networking arrangement or brokerage affiliate arrange-
ment—A contractual agreement between a broker-dealer
registered under section 301 of the act and a financial
institution by which the broker-dealer effects transactions
in securities for the account of customers of the financial
institution and the general public which transactions are
effected on, or emanate from, the premises of a financial
institution.

Nonbranch office—A location at which a broker-dealer
is conducting a securities business that does not come
within the definition of “office of supervisory jurisdiction”
or “pbranch office.”

Note or footnote—A clear and concise disclosure of
information, including information necessary to make an
item or entry in the financial statement not misleading,
cross-referenced specifically, if practicable, to an item or
entry in a financial statement.

Office of supervisory jurisdiction—As defined in FINRA
Rule 3110(e) or any successor thereto.

Parent—An affiliate controlling a specified person di-
rectly or indirectly through one or more intermediaries.

Pooled investment vehicle—

(i) A limited partnership, limited liability company or
an entity with a similar legal status and performing
similar functions.

(i1) The term does not include an investment company
that has filed a registration statement under the Invest-
ment Company Act of 1940 (15 U.S.C.A. §§ 80a-1—80a-
64).

Portfolio management—The process of determining or
recommending securities transactions for any part of a
client’s portfolio.
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Prime quality—A description for commercial paper
rated in one of the top three rating categories by a
Nationally recognized statistical rating organization.

Principal—

(i) The chairperson, president, chief executive officer,
general manager, chief operating officer, chief financial
officer, vice president or other officer in charge of a
principal business function (including sales, administra-
tion, finance, marketing, research and credit), secretary,
treasurer, controller and any other natural person who
performs similar functions of one of the following:

(A) The issuer.
(B) A wholly-owned subsidiary of the issuer.

(C) A corporation, partnership or other entity which
owns the voting stock or other voting equity interest of
the issuer.

(D) A corporation, partnership or other entity which
serves as a general partner of the issuer.

(i) A director, general partner or comparable person
charged by law with the management of one of the
following:

(A) The issuer.
(B) A wholly-owned subsidiary of the issuer.

(C) A corporation, partnership or other entity which
owns the voting stock or other voting equity interest of
the issuer.

(D) A corporation, partnership or other entity which
serves as a general partner of the issuer.

(iii) A beneficial owner of 10% or more of an outstand-
ing class of voting stock or other voting equity interest of
one of the following:

(A) The issuer.

(B) A corporation, partnership or other entity which
serves as a general partner of the issuer.

(C) A promoter of the issuer as defined in section
102(o) of the act.

(D) A relative of a person specified in clauses (A)—(C),
if “relative” means one of the following:

(I) A spouse.
(IT) A parent.
(ITIT) A grandparent.

(IV) An aunt, uncle, child, child of a spouse, sibling,
mother-in-law, father-in-law, brother-in-law, sister-in-law,
son-in-law or daughter-in-law.

Principal place of business—As defined in 17 CFR
275.203A-3(c) (relating to definitions) promulgated under
the Investment Advisers Act of 1940 (15 U.S.C.A. §§ 80b-
1—80b-21).

Private fund adviser—An investment adviser who pro-
vides advice solely to one or more qualifying private
funds.

Private placement offering of securities—An offering of
securities made in reliance on an exemption from the
registration provisions of section 5 of the Securities Act of
1933 (15 U.S.C.A. § 77e) under section 3(b) of the
Securities Act of 1933 or section 4(a)(2) of the Securities
Act of 1933 (15 U.S.C.A. § 77d(a)(2)).

Pro rata—

(1) An offering made in this Commonwealth proportion-
ately on the basis of the number of shares owned by the
existing equity securityholder or the equity security-
holder’s percentage ownership interest in the issuer.

(i) The term includes the issuer offering:

(A) Its existing equity securityholder an opportunity to
purchase one new share of stock for each five shares
owned as of a record date.

(B) An existing equity securityholder owning 3% of the
issuer’s stock as of a record date the opportunity to
purchase 3% of the issuer’s current offering.

Professional corporation—
(i) The term includes either of the following:

(A) A corporation incorporated under the 15 Pa.C.S.
Part II, Subpart B (relating to Business Corporation Law
of 1988) or a corporation included within the scope of that
act by virtue of 15 Pa.C.S. § 2904 or § 2905 (relating to
election of an existing business corporation to become a
professional corporation; and election of professional asso-
ciations to become professional corporations).

(B) A professional association organized under the 15
Pa.C.S. Chapter 93 (relating to Professional Association
Act of 1988), if “shares” includes the interest of an
associate in a professional association.

(i1) The term does not include an entity which has as a
principal purpose, object or activity, whether expressed in
its articles of incorporation or other organic documents,
that is other than the rendition of the professional
services for which the professional corporation is organ-
ized and activities which are in fact incidental thereto.

Promotional securities—The term includes any of the
following:

(1) Securities issued:

(A) Within the 5-year period immediately preceding the
date of the filing of a registration statement for a
consideration substantially different from the proposed
public offering price and for which price differential there
is no commensurate change in the earnings or financial
position of the issuer.

(B) In consideration for services.

(C) In consideration for tangible or intangible property,
such as patents, copyrights, licenses or goodwill.

(D) Within the 5-year period immediately preceding the
date of the filing of a registration statement to a promoter
or proposed to be issued to a promoter at a price
substantially lower than or on terms and conditions
substantially more favorable than those on which securi-
ties of the same or a similar class or series have been or
are to be sold to public investors.

(i) Securities subject to an order by the Department
finding that the securities are promotional securities.

Prospective financial statement—A financial forecast or
financial projection, including the summaries of signifi-
cant assumptions and accounting policies.

Publish—As defined in section 102(p) of the act, to-
gether with any form of electronic communication, includ-
ing Internet and e-mail.

Purchase of securities by an experienced private place-
ment investor—The sale of securities for cash or for an
unconditional obligation to pay cash which obligation is to
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be discharged within 5 years from the date of the sale of
the securities to the experienced private placement inves-
tor.

Qualified custodian—The term includes:

(1) A bank as that term is defined in section 102(d) of
the act.

(i1) A Federally covered adviser as that term is defined
in section 102(f.1) of the act.

(iii) A broker-dealer registered with the Securities and
Exchange Commission and the Department under section
301 of the act.

(iv) A futures commission merchant registered under
section 4f(a) of the Commodity Exchange Act (7 U.S.C.A.
§ 6f(a)), holding the client assets in customer accounts,
but only with respect to clients’ funds and security
futures, or other securities incidental to transactions in
contracts for the purchase or sale of a commodity for
future delivery and options thereon.

(v) A foreign financial institution that customarily
holds financial assets for its customers, provided that the
foreign financial institution keeps the advisory clients’
assets in customer accounts segregated from its propri-
etary assets.

Qualifying private fund—A private fund as defined in
section 202(a)(29) of the Investment Advisers Act of 1940
(15 U.S.C.A. § 80b-2(a)(29)) that meets the definition of
“qualifying private fund” in Securities and Exchange
Commission Rule 203(m)-1 (17 CFR 275.203(m)-1) (relat-
ing to private fund adviser exemption).

Registrant—The issuer of the securities for which an
application, a registration statement or a report is filed.

Related—A relative by marriage residing in the same
household or a blood relative.

Related parties—

(i) The registrant and its affiliates, principal owners
(the owners of record or known beneficial owners of more
than 10% of the voting interests of the reporting entity),
management (a person having responsibility for achieving
the objectives of the organization and the concomitant
authority to establish the policies and to make the
decisions by which the objectives are to be pursued) and
members of their immediate families.

(i1) Entities for which investments are accounted for by
the equity method.

(iii) Any other party with which the reporting entity
may deal when one party has the ability to significantly
influence the management or operating policies of the
other to the extent that one of the transacting parties
might be prevented from fully pursuing its own separate
interests.

(iv) Another entity with the ability to significantly
influence the management or operating policies of the
transacting parties.

(v) Another entity with an ownership interest in one of
the transacting parties and the ability to significantly
influence the other to the extent that one or more of the
transacting parties might be prevented from fully pursu-
ing its own separate interests.

Related person—A person that is an affiliate of an
investment adviser.

Rental pool arrangement—The term includes:

(i) A device by which a person, whether or not the
seller, undertakes to rent the property on behalf of the
owner during periods of time when the property is not in
use by its owner, the rents received from all properties
participating in the pool and the expenses attributable to
the rents being combined with each property owner
receiving a ratable share of the rental proceeds regardless
of whether his particular property actually was rented.

(i1) Other devices having like attributes.

Review—An analysis of the financial statements by a
certified public accountant in accordance with the State-
ments on Standards for Attestation Engagements promul-
gated by the American Institute of Certified Public Ac-
countants.

Review report—An accountant’s document in which the
certified public accountant indicates that a review has
been performed and, on the basis of that review, the
accountant is not aware of any material modifications
that should be made to the financial statements for the
financial statements to be in conformity with generally
accepted accounting principles, except for those modifica-
tions, if any, described in the review report.

Securities and Exchange Commission—The United
States Securities and Exchange Commission.

Securities issued by a credit union—For the purpose of
section 202(d) of the act, securities issued by a credit
union means only those securities which are issued by an
entity directly engaged in the credit union business and
may not include securities issued by a credit union
holding company or other similar entity.

Securities issued by an industrial loan association—

(i) Securities issued by an entity directly engaged in
the industrial loan business.

(i1) The term does not include securities issued by an
industrial loan holding company or other similar entity.

Security or securities—
(1) As defined in section 102(t) of the act, including:

(A) The offer and sale of real property if any of the
following exists:

(I) The purchaser of the property is required under the
terms of the purchase or by reason of acquiring title to do
either of the following:

(-a-) Use the seller to perform services in connection
with a sale, lease or license of the property purchased.

(-b-) Hold the property available to persons other than
the purchaser for the other person’s lease, license or other
use for a specified period of time or for a period of time
when the property is not in use by the owner.

(II) The purchaser is required under the terms of the
purchase or by reason of acquiring title to participate in a
rental pool arrangement.

(B) A franchise where the arrangement between the
franchisor and the franchisee:

(I) Is such that the right to engage in the business of
offering, selling or distributing goods or services is exer-
cised under a marketing plan or system prescribed in
substantial part by the franchisor.

(II) Is such that the franchisee is not required to make
significant managerial efforts in the operation of the
business that may be expected to affect the success or
failure of the franchisee’s business.
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(ITI) Arises as a result of an investment of money,
notes or other things of value by or on behalf of the
franchisee.

(i1) For purposes of § 203.183 (relating to agricultural
cooperative associations), membership agreements, capital
stock, membership certificates and an instrument or form
of advice which evidences either of the following:

(A) A member’s equity in a fund, capital investment or
other asset of the agricultural cooperative association.

(B) The apportionment, distribution or payment to a
member or patron of the net proceeds or savings of the
agricultural cooperative association.

(iii) For purposes of § 203.188 (relating to Cooperative
Business Associations Exemption), an equity or debt
security, membership agreement, membership certificate,
patronage dividend or form of advice which evidences
either of the following:

(A) A member’s interest in a fund, capital investment
or other asset of a cooperative business association.

(B) The apportionment, distribution or payment to a
member of the net proceeds or savings of a cooperative
business association.

Share—Stock in a corporation or unit of interest in an
unincorporated person.

Side-by-side fund—A person which is:

(i) Promoted and controlled by individuals controlling a
person meeting the criteria in subparagraph (iv)(A), (B) or
(C) of the definition of “institutional investor.”

(i1)) Formed exclusively to purchase securities of issuers
in various amounts and on the same terms and conditions
as the person described in subparagraph (i).

Significant subsidiary—A subsidiary, or a subsidiary
and its subsidiaries meeting any of the conditions in
subparagraphs (i)—(iii) based on the most recent annual
financial statements including consolidated financial
statements of the subsidiary which would be required to
be filed if the subsidiary were a registrant and the most
recent annual consolidated financial statements of the
registrant being filed.

(i) The parent’s and its other subsidiaries’ investments
in and advances to, or their proportionate share based on
their equity interests of the total assets of, the subsidiary
exceed 10% of the total assets of the parent and its
consolidated subsidiaries.

(i1)) The parent’s and its other subsidiaries’ proportion-
ate share based on their equity interests of the total sales
and revenues, after intercompany eliminations, of the
subsidiary exceeds 10% of the total sales and revenues of
the parent and its consolidated subsidiaries.

(iii) The parent’s and its other subsidiaries’ equity in
the income before income taxes and extraordinary items
of the subsidiary exceeds 10% of the income of the parent
and its consolidated subsidiaries. If the income of the
parent and its consolidated subsidiaries is at least 10%
lower than the average of the income for the last 5 fiscal
years, the average income may be substituted in the
determination.

Solicitor—A person or entity who receives direct or
indirect compensation for soliciting a client for, or refer-
ring a client to, an investment adviser.

Sponsor—An investment adviser that is compensated
under a wrap fee program for either of the following:

(i) Administering, organizing or sponsoring the pro-
gram.

(i1) Selecting or providing advice to clients regarding
the selection of other investment advisers in the program.

Standby commission—The commission payable to a
broker-dealer registered under the act for its firm com-
mitment to purchase securities offered to existing
securityholders which are not purchased by the
securityholders.

Subsidiary of a specified person—An affiliate controlled
by the person directly or indirectly through one or more
intermediaries.

Supervised person—As defined in section 202(a)(25) of
the Investment Advisers Act of 1940.

Tangible book value of a company’s common shares—
The excess of total assets over total liabilities as deter-
mined by generally accepted accounting principles of the
company reduced by the following:

(i) Liquidating value, including any premium of excess
over par or stated value, payable on involuntary liquida-
tion, of any capital obligations, preferred shares or shares
having a seniority in rank, or any degree of preference or
priority over the issue of common shares for which book
value is being computed, including accrued and unpaid
dividends to the extent entitled to recognition and prefer-
ence in the event of liquidation.

(i1)) An amount equal to any appraisal capital from
revaluation of properties or any similar account title to
the extent that the appraisal increase has not been fully
depreciated in the accounts.

(iii) Deferred charges including debt issue costs.

(iv) Prepaid expenses except as to items properly clas-
sified as current assets under generally accepted account-
ing principles.

(v) All other intangible assets including, goodwill, pat-
ents, copyrights, franchises, distribution rights, intellec-
tual property rights, leasehold improvements, licensing
agreements, noncompete covenants, customer lists, trade
names, trademarks and organization costs.

Tangible net worth—Net worth less the amount of all
items of goodwill, preoperating, deferred or development
expenses, patents, trademarks, licenses or other similar
accounts.

Totally-held subsidiary—A subsidiary:

(i) Whose parent or the parent’s other totally-held
subsidiaries, or both, owns substantially all of the subsid-
iary’s outstanding equity securities.

(i1) Not indebted to any person other than its parent or
the parent’s other totally-held subsidiaries, or both, in an
amount which is material in relation to the particular
subsidiary, excluding indebtedness:

(A) Incurred in the ordinary course of business which
is not overdue and which matures within 1 year from the
date of its creation, whether evidenced by securities or
not.

(B) Secured by its parent by guarantee, pledge, assign-
ment or otherwise.

Trade or professional association—

(i) For purposes of section 202(e) of the act, an associa-
tion of persons having some common business or profes-
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sional interest, the purpose of which is to promote, on
behalf of the association’s members generally, the common
interest and not to engage in a regular business or
profession of a kind ordinarily carried on for profit.

(i1) The term:

(A) Includes an association where the activities of the
association are specifically directed to the improvement,
on behalf of the association’s members generally, of
business or professional conditions of one or more lines of
business or professions as distinguished from the perfor-
mance of particular services for individuals or entities.

(B) Does not include an association whose purpose is to
engage in a regular business of a kind ordinarily carried
on for profit, even though the business is conducted on a
cooperative basis or produces only sufficient income to be
self-sustaining.

Trustee for the bondholders—The person designated in
the trust indenture, mortgage, deed of trust or similar
agreement to act as trustee for the bonds.

Venture capital fund—A private fund meeting the defi-
nition of “venture capital fund” in Securities and Ex-
change Commission Rule 203(1)-1 (17 CFR 275.203(1)-1)
(relating to venture capital fund defined).

Voting shares—The sum of either of the following:

(i) All rights, other than as affected by events of
default, to vote for election of directors of an incorporated
person.

(i1) All interests in an unincorporated person.

Wholly-owned subsidiary—A subsidiary substantially
all of whose outstanding voting shares are owned by its
parent or the parent’s other wholly-owned subsidiaries, or
both.

Wrap fee program—A program under which a client is
charged a specified fee or fees not based directly on
transactions in a client’s account for investment advisory
services (which may include portfolio management or
advice concerning the selection of other investment advis-
ers) and execution of client transactions.

(b) Words and terms not otherwise defined in this part
have the meanings specified in the act.

(Editor’s Note: As part of this proposed rulemaking, the
Department is proposing to rescind the following sections
of Chapter 102 which appear in 10 Pa. Code pages
102-1—120-7, serial pages (364653)—(364659).)

§ 102.031. (Reserved).
102.041. (Reserved).
102.050. (Reserved).
102.060. (Reserved).
102.111. (Reserved).
102.112. (Reserved).
102.201. (Reserved).
102.202. (Reserved).
102.241. (Reserved).
Subpart B. REGISTRATION OF SECURITIES
CHAPTER 202. EXEMPT SECURITIES
§ 202.010. Securities issued by a governmental unit.

[P/ I/ I/ I/ I/ I

(a) The exemption contained in section 202(a) of the
act (70 P.S. § 1-202(a)) is available for [ any ] a security
described in that section which is an exempt security

under section 3(a)(2) of the Securities Act of 1933 [ (15

U.S.C.A. § 77¢(2)) except for] (15 U.S.C.A.
§ 77¢c(a)(2)).
(b) The exemption in paragraph (a) does not

apply to any part of an obligation evidenced by a bond,
note, debenture or other evidence of indebtedness issued

by [ any ] a governmental unit specified in section 3(a)(2)
of the Securities Act of 1933 that is [ deemed ]
considered to be a separate security under [ United
States | Securities and Exchange Commission Rule 131
(17 CFR 230.131) (relating to definition of security issued
under governmental obligations)[ ) ].

§ 202.030. Commercial paper.

(a) The exemption contained in section 202(c) of the act
(70 P.S. § 1-202(c)) is available for any security which is a
[ Federally-covered ] Federally covered security by
reason of being an exempt security under section 3(a)(3)
of the Securities Act of 1933 (15 U.S.C.A. § [77¢(3) 1]
77¢c(a)(3)) as interpreted by Release 33-4412 (26 FR 9158
(September 20, 1961)) issued by the [ United States ]
Securities and Exchange Commission which provides
that:

(1) The commercial paper [ shall be ] is prime quality
of a type not ordinarily purchased by the general public.
(2) The commercial paper is of a type eligible for

discounting by banks which are members of the Federal
Reserve System.

(3) The commercial paper is not payable on demand
and does not contain a provision for an automatic “roll-
over.”

(4) The commercial paper is issued to facilitate current
operational business requirements.

(5) The commercial paper proceeds [ of the com-
mercial paper ] are not used to:
(i) Discharge existing indebtedness unless the indebt-

edness is itself exempt under section 3(a)(3) of the
Securities Act of 1933.

(i1) Purchase or construct a plant facility.
(iii) Purchase durable machinery or equipment.

(iv) Fund commercial real estate development or fi-
nancing.

(v) Purchase real estate mortgages or other securities.
(vi) Finance mobile homes or home improvements.
(vii) Purchase or establish a business enterprise.

[ (b) For purposes of this section, “prime quality”
means that the commercial paper has been rated in
one of the top three rating categories by a Nation-
ally recognized statistical rating organization.

(c) When ] (b) If commercial paper is being issued by
a holding company for a bank, as that term is defined in
section 102(d) of the act (70 P.S. § 1-102(d)), the commer-
cial paper [ shall ] must bear a prominent legend in bold
face type of at least 12 points in size indicating that the
commercial paper:

(1) Has not been issued by the bank for which the
issuer is the holding company.

(2) Is not a deposit of the bank covered by Federal
deposit insurance.
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[ (d) No] (c) General solicitation through public
media advertisement [ or mass mailing may be
made ], mass mailing, the Internet or other means
in connection with soliciting offers or sales of commercial
paper is prohibited; provided, that [ nothing in this
section limits ] this section does not limit mailings to

institutional investors or broker-dealers, as those terms
are defined in the act and this subpart.

§ 202.041. [ Credit union and industrial loan asso-
ciation securities | (Reserved).

[ (a) For the purpose of section 202(d) of the act
(70 P.S. § 1-202(d)), the term, “any credit union”
shall mean an institution organized as a credit
union under the applicable laws of this Common-
wealth:

(1) the business of which is substantially con-
fined to the credit union business; and

(2) supervised and examined as a credit union by
the appropriate Commonwealth authorities having
supervision over any such institution. For the pur-
pose of this section the “credit union business”
shall be deemed to be exclusively the receipt of
deposits from and the making of loans to bona fide
members of the credit union. For the purpose of
this section, securities issued by a credit union
shall mean only those securities which are issued
by an entity directly engaged in the credit union
business as that term is used herein and shall not
include securities issued by a credit union holding
company or other similar entity.

(b) For the purpose of section 202(d) of the act,
the term “industrial loan association” shall mean an
institution organized as an industrial loan associa-
tion under the applicable laws of this Common-
wealth:

(1) the business of which is substantially con-
fined to the industrial loan business; and

(2) examined and supervised as an industrial
loan association by the appropriate Commonwealth
authorities having supervision over any such insti-
tution.

(¢) For the purpose of this section, the “industrial
loan business” shall be deemed to be the making
and discounting of secured and unsecured loans to
bona fide members of the association. For the
purpose of this section, securities issued by an
industrial loan association shall mean only those
securities which are issued by an entity directly
engaged in the industrial loan business as that
term is used herein and shall not include securities
issued by an industrial loan holding company or
other similar entity. ]

§ 202.052. [ Trade or professional association ] (Re-
served).

[ (a) For the purpose of section 202(e) of the act
(70 P.S. § 1-202(e)), the term “trade or professional
association” shall mean an association of persons
having some common business or professional in-
terest, the purpose of which is to promote, on
behalf of the association’s members generally, such
common interest and not to engage in a regular
business or profession of a kind ordinarily carried
on for profit.

(b) For example, the activities of a “trade associa-
tion,” as that term is used in section 202(e) of the
act (70 P.S. § 1-202(e)), must be specifically directed
to the improvement, on behalf of the association’s
members generally, of business conditions of one or
more lines of business as distinguished from the
performance of particular services for individuals
or entities. Similarly, the activities of a “profes-
sional association,” as that term is used in section
202(e) of the act (70 P.S. § 1-202(e)), must be specifi-
cally directed to the improvement, on behalf of the
association’s members generally, of professional
conditions of one or more professions as distin-
guished from the performance of particular ser-
vices for individuals or entities. Therefore, an asso-
ciation whose purpose is to engage in a regular
business of a kind ordinarily carried on for profit,
even though the business is conducted on a coop-
erative basis or produces only sufficient income to
be self-sustaining, is not a “trade or professional
association” as that term is used in section 202(e) of
the act (70 P.S. § 1-202(e)). ]

§ 202.091. Shares of professional corporations.

(a) [ Pursuant to ] Under the authority contained in
section 202(i) of the act (70 P.S. § 1-202(1)), the [ Com-
mission ] Department finds that it is not in the public
interest or necessary for the protection of investors to
require the registration under section 201 of the act (70
P.S. § 1-201) of shares issued by a professional corpora-
tion.

[ ) The meaning of “professional corporation”
for this section shall be as follows:

(1) Except as provided in paragraph (2), the term
“professional corporation,” means one of the follow-
ing:

(i) A corporation incorporated under 15 Pa.C.S.
Subpart B (relating to Business Corporation Law of
1988) or a corporation included within the scope of
the act by virtue of 15 Pa.C.S. § 2904 or 2905
(relating to election of an existing business corpo-
ration to become a professional corporation; and
election of professional associations to become pro-
fessional corporations).

(ii) A professional association organized under 15
Pa.C.S. Chapter 93 (relating to Professional Associa-
tion Act of 1988). The reference in this section to
“shares” shall include the interest of an associate in
a professional association.

(2) For the purpose of this section, the term
“professional corporation” may not include an en-
tity which has as a principal purpose, object or
activity, whether or not expressed in its articles of
incorporation or other organic documents, a pur-
pose, object or activity other than the rendition of
the professional services for which the professional
corporation is organized and activities which are in
fact incidental thereto.

(¢)] (b) The exemption contained in this section may
not [ be available for a transaction whose primary
purpose is avoidance of | apply to a transaction
entered into primarily to avoid the provisions of
section 201 of the act [ (70 P.S. § 1-201) or a transac-

tion ] or made in violation of the antifraud provisions in
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sections 401—409 of the act (70 P.S. §§ 1-401—1-409)
and Subpart D (relating to fraudulent and prohibited
practices).
§ 202.092. Guaranties of certain debt securities ex-
empt.
(a) The exemption established by this section applies to
a guaranty of a bond[ , as those terms are defined in
subsection (d)(1) and (2), ] that is offered or sold in
this Commonwealth.

(b) Under the authority contained in section 202(i) of
the act (70 P.S. § 1-202(1)), the [ Commission ] Depart-
ment finds that it is not in the public interest [ nor ] or
necessary for the protection of investors to require the
registration under section 201 of the act (70 P.S. § 1-201)
of the guaranty of a bond if all of the following conditions
are met:

(1) The official statement or other disclosure document
being [ utilized ] used in connection with the offer and
sale of the bonds contains either of the following:

(i) An audited balance sheet and statement of income
of the guarantor dated within 120 days [ prior to ]
before the commencement of the offering in this Com-
monwealth.

(i1) Both of the following:

(A) An audited balance sheet and statement of income
of the guarantor for [ the ] either of the following:

(I) The most recent completed fiscal year| ; or ].

(II) The previous most recent completed fiscal
year if the fiscal year of the guarantor ended within 90
days [ prior to] before the commencement of the
offering in this Commonwealth[ , an audited balance
sheet and statement of income for the prior most
recent completed fiscal year ].

(B) A statement by a certified public accountant or the
guarantor [ as to whether there have been ] detail-
ing any adverse material changes in the financial condi-
tion of the guarantor which occurred from the date of
the audited balance sheet submitted in compliance with
clause (A) within 5 days [ prior to ] of the commence-
ment of the offering in this Commonwealth.

(2) The proceeds from the sale of the bonds are to be
[ utilized ] used for the benefit of a facility which is
owned or operated[ —user— ]by either of the following:

(i) A nonprofit corporation or other nonprofit entity
which has been determined by the Internal Revenue
Service to be an exempt organization described in sec-
tion 501(c)(3) of the Internal Revenue Code of 1986
(26 U.S.C.A. § 501(c)(3)) or has received an opinion of
counsel that it is so exempt, and [ where ] the combined
net assets of the user and guarantor [is ] are not less
than 25% of the amount of the securities being offered.

(i) An organization which has not been determined by
the Internal Revenue Service or by an opinion of counsel
to be an exempt organization under [ 26 U.S.C.A.
§ 501(c)(3) ] section 501(c)(3) of the Internal Rev-
enue Code of 1986, and [ where ] the combined net
worth of the user and guarantor is not less than 50% of
the amount of securities being offered.

(3) [ Under the guaranty, the guarantor is re-
quired ] The guaranty requires the guarantor to do
the following:

(i) File with the trustee for the bondholders a copy of
its audited balance sheet and statement of income within
120 days after the completion of its fiscal year.

(i1) Be responsible for expenses incurred by the trustee
for the bondholders in complying with paragraph (4)(ii)
and (iii)) unless there are specific provisions to the
contrary in the relevant financing documents.

(iii) Notify the trustee for the bondholders within 24
hours after it becomes insolvent [ as that term is
defined in subsection (d)4) ].

(4) [ Under the ] The trust indenture, mortgage, deed
of trust or other similar agreement[,] requires the
trustee for the bondholders[ , as that term is defined in
subsection (d)(5), is required ] to do the following:

(1) Maintain a current list of the names and addresses
of all of the bondholders.

(i1) Provide, to a bondholder, within 30 days of receipt
of a written request from a bondholder, a copy of the
guarantor’s most recent audited balance sheet and state-
ment of income.

(iii) Notify the bondholders of the occurrence of any of
the following events no later than 30 days after an
occurrence and inform the bondholders that a copy of the
bondholders list described in subparagraph (i) will be
provided within 30 days of receipt of a written request for
the list:

(A) The date the guarantor failed to comply with
[ subsection (b)(3)(i) ] paragraph (3)3).

(B) The date the trustee receives a copy of the auditor’s
report to the guarantor containing going concern disclo-
sure [ as that term is defined in § 609.032(a) (relat-

ing to definitions) ].

(C) The date on which the trustee is informed that the
guarantor is insolvent [ as that term is defined in
subsection (d)(4) ]. There is no independent duty [ on
the part of ] by the trustee to determine the insolvency
of the guarantor.

(¢) If the guarantor is a natural person, the guarantor
may satisfy the requirements of this section relating to
audited balance sheets and statements of income by
providing a Statement of Financial Condition prepared
utilizing the criteria contained in the Personal Financial
Statements Guide promulgated by the American Institute
of Certified Public Accountants and accompanied by a
Review Report [ as that term is defined in

§ 609.032(a) 1.

[ (d) The following terms, when used in this sec-
tion, have the following meanings, unless the con-
text clearly indicates otherwise:

(1) Bond—This includes only the following:

(i) A bond, note, debenture or other evidence of
indebtedness that is an exempt security under
section 3(a)(2) of the Securities Act of 1933 (15
U.S.C.A. § 77c(2)) when the issuer of the security is
located in this Commonwealth.

(ii) A bond, note, debenture or other evidence of
indebtedness that is an exempt security under
section 3(a)(2) of the Securities Act of 1933 (15
U.S.C.A. § 77¢(2)) but when the guaranty issued in
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connection with the bond, note, debenture or other
evidence of indebtedness is deemed to be a sepa-
rate security pursuant to United States Securities
and Exchange Commission Rule 131 (17 CFR
230.131 (relating to definition of security issued
under governmental obligations)).

(2) Guaranty—A duly executed written agreement
wherein a person, not the issuer, in connection
with offer and sale of bonds in this Commonwealth,
guarantees the prompt payment of the principal of,
and interest on, the bonds whether at the stated
maturity, at redemption prior to maturity or other-
wise, and premium, if any, when and as the princi-
pal and interest shall become due and the guaranty
cannot be bought, sold or traded as a security or
otherwise realized upon by a bondholder separately
from the bondholder’s interest in the bonds.

(3) Guarantor—A person who executes a guar-
anty.

(4) Insolvent—The inability of a guarantor to pay
debts as they fall due in the usual course of
business, or having liabilities in excess of the fair
market value of assets. For purposes of this para-
graph, a guarantor may not be considered insolvent
if the auditor’s report to the guarantor’s audited
balance sheet and statement of income did not
contain a going concern disclosure as that term is
defined in § 609.032(b).

(5) Trustee for the bondholders—The person desig-
nated in the trust indenture, mortgage, deed of
trust or similar agreement to act as trustee for the

bonds. ]

§ 202.093. Charitable contributions to pooled in-
come funds exempt.

(a) Under the authority contained in section 202(i) of
the act (70 P.S. § 1-202(i)), the [ Commission ] Depart-
ment finds that it is not in the public interest [ nor ] or
necessary for the protection of investors to require regis-
tration under section 201 of the act (70 P.S. § 1-201) of
any securities issued or created in connection with contri-
butions or transfers of property to, or certificates of
interest or participation in, pooled income funds if the
following conditions are met:

(1) A pooled income fund (Fund) as defined in section
642(c)(5) of the Internal Revenue Code [ of 1954 ] of
1986 (26 U.S.C.A. § 642(c)5))[, ] is established [ for the

purpose of permitting ] to permit donors to make
irrevocable remainder interest gifts to the Fund.

(2) The Fund is afforded a tax deduction under section
[ 642(a)(8) ] 642(c)(8) of the Internal Revenue Code [ of
1954 ] of 1986.

(3) [ The Fund is in compliance with the Chari-
table Organization Reform Act (10 P.S. §§ 161.1—
161.19) and amendments and successor statutes
thereto. ] The Fund is in compliance with the So-
licitation of Funds for Charitable Purposes Act (10
P.S. §§ 162.1—162.23) and amendments and succes-
sor statutes.

(4) [ Each ] A prospective donor is provided written
disclosure which fully and fairly describes [ the ]:

(i) The consequences of a contribution or transfer of
property to the Fund [ and the ].

(ii) The nature, operation and financial condition of
the Fund.

(5) [ None of those persons ] A person responsible
for solicitation of contributions to the Fund will not
receive commissions or other special compensation based
[ upon ] on the amount of property transferred except
that this prohibition does not apply if the person receiv-
ing the commissions or special compensation is registered
with the [ Commission] Department as a broker-
dealer under section 301 of the act (70 P.S. § 1-301) or is
registered with the [ Commission ] Department under
section 301 of the act as an agent of the broker-dealer.

(6) [ Any person who, for compensation, advises ]
A person receiving compensation for advising the
charitable organization as to the advisability of investing
in, purchasing or selling securities, including interests in
the Fund, or otherwise [ performs ] performing as an
investment adviser is [ either an ] either of the fol-
lowing:

(i) An investment adviser registered with the [ Com-
mission ] Department under section 301 of the act [ or
is a Federally-covered ].

(ii) A Federally covered adviser that is in compliance
with section 303(a) of the act (70 P.S. § 1-303(a)).

(b) If permitted by § 606.031 (relating to advertising
literature), advertising literature may be used by the
Fund in connection with the solicitation of contributions
[ but is ] subject to the antifraud provisions of sections
401—409 of the act (70 P.S. §§ 1-401—1-409) and Sub-
part D (relating to fraudulent and prohibited practices).

§ 202.094. World class issuer exemption.

Under the authority in section 202(i) of the act (70 P.S.
§ 1-202(1)), the [ Commission ] Department finds that
it is not in the public interest [ nor ] or necessary for the
protection of investors to require registration under sec-
tion 201 of the act (70 P.S. § 1-201) of any security
meeting the following conditions:

(1) The securities are one of the following:

(1) Equity securities except options, warrants, preferred
stock, subscription rights, securities convertible into eg-
uity securities or any right to subscribe to or purchase the
options, warrants, convertible securities or preferred
stock.

(i1) Units consisting of equity securities permitted by
subparagraph (i) and warrants to purchase the same
equity security being offered in the unit.

(iii)) Nonconvertible debt securities that are rated in
one of the four highest rating categories of Standard and
Poor’s, Moody’s, Dominion Bond Rating Services or Cana-
dian Bond Rating Services or another rating organization
designated by [ order of the Commission ] the De-
partment. For purposes of this subsection, nonconvert-
ible debt securities means securities that cannot be
converted for at least 1 year from the date of issuance
and then only into equity shares of the issuer or its
parent.

(iv) American Depository Receipts representing securi-
ties described in subparagraphs (i)—(iii).

(2) The issuer is not organized under the laws of the
United States, or of any state, territory or possession of
the United States, or of the District of Columbia or
Puerto Rico.
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(3) The issuer[, at] meets the following condi-
tions:

(i) At the time an offer or sale is made in reliance on
this section, the issuer has been a going concern engaged
in continuous business operations for the immediate past
5 years | and during that period, ].

(ii) During the 5-year period, the issuer has not
been the subject of a proceeding relating to insolvency,
bankruptcy, involuntary administration, receivership or
similar proceeding.

[ For ] (iii) If an issuer otherwise meets the condi-
tions of subparagraphs (i) and (ii), the issuer may,
for purposes of this paragraph, use the operating history
of any predecessor that represented more than 50% of the
value of the assets of the issuer [ that otherwise would
have met the conditions of this section may be
used ] toward the 5-year requirement.

(4) The issuer, at the time an offer or sale is made in
reliance on this section, has a public float of $1 billion or
more. For purposes of this paragraph:

(1) Public float means the market value of all outstand-
ing equity shares owned by nonaffiliates.

(ii) Equity shares means common shares, nonvoting
equity shares and subordinated or restricted voting equity
shares but does not include preferred shares.

(iii)) An affiliate of a person is anyone who beneficially
owns, directly or indirectly, or exercises control or direc-
tion over, more than 10% of the outstanding equity shares
of the person.

(5) The market value of the issuer’s equity shares, as
defined in paragraph (4)(ii), at the time an offer or
sale is made in reliance on this section, is $3 billion or
more. [ For purposes of this subsection, equity
shares mean common shares, nonvoting equity
shares and subordinated or restricted voting shares
but does not include preferred shares. ]

(6) The issuer, at the time an offer or sale is made in
reliance on this section, has a class of equity securities
listed for trading on or through the facilities of a foreign
securities exchange or recognized foreign securities mar-
ket included in 17 CFR [ 230.901(a)(1) ] 230.901 (relat-
ing to general statement) or successor rule promulgated
under the Securities Act of 1933 (15 U.S.C.A. §§ 77a—
77aa) or designated by the [ United States ] Securities
and Exchange Commission under 17 CFR 230.902(a)(2)
(relating to definitions) promulgated under the Securities
Act of 1933.

§ 202.095. Charitable gift annuities.

(a) Under the authority contained in section 202(i) of
the act (70 P.S. § 1-202(i)), the [ Commission ] Depart-
ment finds that it is not in the public interest [ nor ] or
necessary for the protection of investors to require regis-
tration under section 201 of the act (70 P.S. § 1-201) of
securities issued or created in connection with the offer or
sale of charitable gift annuities if the following conditions
are met:

(1) The charitable gift annuity (annuity) meets the
terms and conditions of being exempt from the laws of
[ this ] the Commonwealth regulating insurance under
the Charitable Gift Annuity Exemption Act (10 P.S.
§8 361—364) [ (annuity) 1.

(2) [ Each ] A prospective annuitant is provided writ-
ten disclosure which fully and fairly describes the conse-
quences of a contribution or transfer of property to the
qualified charity, as that term is defined in the Charitable
Gift Annuity Exemption Act [ (qualified charity) ].

(3) [ None of the ] The persons responsible for solici-
tation of purchasers of annuities will not receive commis-
sions or other special compensation based [ upon ] on
the amount of the annuity purchased [ except that this
prohibition does not apply if ] unless the person
receiving the commissions or special compensation is
registered with the [ Commission ] Department as a
broker-dealer under section 301 of the act (70 P.S.
§ 1-301) or is registered with the [ Commission ] De-
partment under section 301 of the act as an agent of
the broker-dealer.

(4) A person [ who, for compensation, advises ]
receiving compensation for advising the qualified
charity as to the advisability of investing in, purchasing
or selling securities, including annuities, or otherwise
[ performs ] performing as an investment adviser is
either [ an ] of the following:

(i) An investment adviser registered with the [ Com-
mission ] Department under section 301 of the act [ (70
P.S. § 1-301) oris a ].

(ii) A Federally covered adviser that is in compliance
with section 303(a) of the act (70 P.S. § 1-303(a)).

(b) If permitted by § 606.031(a) (relating to advertising
literature), advertising literature may be used by the
qualified charity in connection with the solicitation of
contributions [ but is ] subject to the antifraud provi-
sions of sections 401—409 of the act (70 P.S. §§ 1-401—1-
409) and Subpart D (relating to fraudulent and prohibited
practices).

CHAPTER 203. EXEMPT TRANSACTIONS
§ 203.011. Nonissuer transactions.

(a) The exemption contained in section 203(a) of the
act (70 P.S. § 1-203(a)) [shall be] is available for
transactions in a security which are not directly or
indirectly for the benefit of the issuer or an affiliate of the
issuer of the subject security. By way of illustration, an
offering of securities is indirectly for the benefit of the
issuer or an affiliate if any [ portion ] part of the
proceeds of the transaction will be received indirectly by
the issuer or an affiliate.

(b) A transaction that is part of a single plan of
distribution which involves a distribution by an issuer of
its securities to the public will not be [ deemed ] consid-

ered a nonissuer transaction for purposes of section
203(a) of the act [ (70 P.S. § 1-203(a)) 1.

§ 203.041. Limited offerings.

(a) The notice required [ by ] under section 203(d) of
the act (70 P.S. § 1-203(d)) shall be filed with the
[ Commission ] Department within the time period
specified [ by that section on the form, designated by
the Commission as | on Form E in accordance with the
General Instructions [ thereto ].

(b) The [ Commission ] Department will not con-
sider [ that ] the requirement of section 203(d)(i) of the

PENNSYLVANIA BULLETIN, VOL. 46, NO. 27, JULY 2, 2016



PROPOSED RULEMAKING 3441

act [ is met unless the following steps have been
taken by ] to be met unless the issuer:

(1) [ A written agreement is entered into
whereby ] Enters into a written agreement by
which the purchaser agrees not to sell the securities
purchased under the exemption within 12 months after
the date of purchase, except in accordance with § 204.011
(relating to waivers of the 12-month holding period), and
a copy of the agreement to be signed has been filed with
the [ Commission ] Department.

(2) [ A legend is placed ] Places a legend on the
security restricting its transferability for 12 months after
the date of purchase except in accordance with § 204.011.

(3) [ The issuer instructs] Instructs its transfer
agent, if any, that no transfer of the securities [ shall

be ] is permitted except in accordance with section 203(d)
of the act, § 204.011 and this section.

(c) Except [ where ] if the promoters, as defined in
section 102(o) of the act (70 P.S. § 1-102(o0)), are regis-
tered under section 301 of the act (70 P.S. § 1-301), the
condition contained in section 203(d)(iii) of the act [ shall
be deemed to be met only if a promoter receives
no ] is met only if a promoter does not receive an
underwriting, selling or finder’s fee or commission or
other remuneration directly or indirectly for the sale of
securities under the exemption.

(1) A promoter [ shall be deemed ] is considered to
have received indirect remuneration if money or property
is paid to an affiliate of a promoter as compensation for
the sale of securities.

(2) The fact that the value of a promoter’s investment
in the issuer is increased as a result of the offering or
that the promoter will receive remuneration from the
issuer for services [ rendered ] given to the issuer in
the ordinary course of its business or for the sale of
property to it does not, of itself, preclude the availability
of the exemption.

(d) During the period of the offering, the issuer shall
take steps necessary to ensure that the material informa-
tion contained in its notice remains current and accurate
in all material respects. If a material statement made in
the notice, or an attachment thereto, becomes materially
incorrect or inaccurate, the issuer shall file an amend-
ment with the [ Commission ] Department in accord-
ance with § 609.011 (relating to amendments to filings
with [ Commission ] Department) within 5 business
days of the occurrence of the event which required the
filing of the amendment.

§ 203.091. [ Equity securities issued by reporting
company ] (Reserved).

[ For purposes of this section and the availability
of the exemption contained in section 203(i.1) of the
act (70 P.S. § 1-203(i.1)), the term “equity security”
includes:

(1) Common stock, preferred stock and nondebt
securities convertible into common or preferred
stock.

(2) Nontransferable warrants to purchase any of
the foregoing.

(3) Transferable warrants exercisable within not
more than 90 days of issuance to purchase any of
the foregoing. ]

§ 203.101. Mortgages.

(a) For the purpose of section 203(j) of the act (70 P.S.
§ 1-203(j)), the exemption [ shall be ] is available only
if:

(1) The entire bond or other evidence of indebtedness,
together with the real or chattel mortgage, deed of trust,
agreement of sale or other instrument securing the same
is offered and sold as one unit.

(2) The purchaser of the unit is not offered, as part of
the offer of the unit or in connection therewith, a property
interest that would itself be [ deemed ] considered to
be a security under section 102(t) of the act (70 P.S.
§ 1-102(t)) or under other regulations adopted under the
act.

(3) The outstanding principal amount of all bonds or
other evidences of indebtedness that are secured by the
real or chattel mortgage, deed of trust or agreement of
sale on the same property (including bonds and other
evidences of indebtedness issued in the transaction) does
not exceed the fair [ market ] value of the property at
the time of the transaction.

(4) [ No ] General solicitation through public media
advertisement [ is used, mass mailing made or other
form of general solicitation is utilized ], mass mail-

ing, the Internet or other means does not occur in
connection with soliciting the transaction.

(5) [ No compensation is ] Compensation is not
paid or given directly or indirectly for soliciting any
person in this Commonwealth in connection with the
transaction.

(6) The issuer, at the time of the transaction, is in
compliance with any applicable licensing requirements of
the Department [ of Banking and Securities ].

(b) The exemption contained in section 203(j) of the
act may not be available for a transaction [ whose
primary purpose is avoidance of] entered into
primarily to avoid the provisions of section 201 of the
act (70 PS. § 1-201) or [a transaction] made in
violation of the [ anti-fraud provisions of the act (70
P.S. § 1-407) ] antifraud provisions of sections 401—
409 of the act (70 P.S. §§ 1-401—1-409).

§ 203.131. [ Bona fide pledgee ] (Reserved).

[ The phrase “bona fide pledgee” as used in sub-
section (m) of section 203 (70 P.S. § 1-203(m)) shall
include a secured party who takes securities in
pledge to secure a bona fide debt. Such phrase shall
not include a secured party who takes securities in
pledge either:

(1) Without any intention or expectation that
they will be redeemed but merely as a step in the
distribution thereof to the public.

(2) Without having secured knowledge, in the
exercise of reasonable diligence, prior to the con-
summation of the pledge that the securities taken
in pledge are lawfully owned by the party making
the pledge. ]

§ 203.141. Sales to existing equity securityholders.

(a) The exemption contained in section 203(n) of the

act (70 P.S. § 1-203(n)) [ shall only be ] is only avail-

able for the offer and sale of equity securities when the
following exist:
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(1) The offer is made to existing equity securityholders
of a class of a series of the issuer’s issued and outstand-
ing equity securities, although the offer [ need not be ]
does not need to be made to all the classes or series.

(2) The offer is made pro rata to all [ such security
holders ] the equity securityholders who are, of re-
cord, residents of this Commonwealth.

(3) [No] The solicitation of an equity
securityholder in this Commonwealth does not re-
sult in the payment of a commission or other remu-
neration, other than a standby commission| , is paid or
given, directly or indirectly, for soliciting a
securityholder in this Commonwealth ].

(b) The exemption contained in section 203(n) of the
act [ (70 P.S. § 1-203(n)) shall only be ] is only
available for the offer and sale of debt securities when the
following exists:

(1) The offer is made to existing equity securityholders
of a class of a series of the issuer’s issued and outstand-
ing equity securities, although the offer [ need not be ]
does not need to be made to all the classes or series.

(2) [No] The solicitation of an equity
securityholder in this Commonwealth does not re-
sult in the payment of a commission or other remu-
neration, other than a standby commission[ , is paid or
given, directly or indirectly, for soliciting a
securityholder in this Commonwealth ].

(¢) For purposes of subsection (a)(2), an offer will be
[ deemed ] considered to have been made pro rata
when the following exists:

(1) The initial offer is made pro ratal ; and ].

(2) After the expiration of a reasonable period of time
following the initial offer, an [ indentified ] identified
equity securityholder acquires securities in an amount
exceeding a pro rata share on terms and conditions fully
disclosed to the affected equity securityholders.

[ (d) For purposes of this section, the term
“securityholder” is limited to persons who at the
time of offers and sales under the exemption con-
tained in section 203(n) of the act (70 P.S. § 1-
203(n)) are holders of equity securities, including
by way of illustration, holders of: common stock,
preferred stock, securities convertible into common
or preferred stock; nontransferable warrants to
purchase any of the foregoing, and transferable
warrants exercisable within not more than 90 days
of their issuance, to purchase any of the foregoing;
provided, that the term “securityholder” shall not
include persons who are holders of equity securi-
ties issued in violation of or without compliance
with the act and the rules and regulations adopted
thereunder.

(e) For purposes of this section, the term “class”
includes equity securities of an issuer which are of
substantially similar character, the holders of
which enjoy substantially similar rights and privi-
leges.

(f) For purposes of this section, the term “standby
commission” means the commission payable to a
broker-dealer registered under the act for its firm
commitment to purchase securities offered to exist-
ing securityholders which are not purchased by the
securityholders.

(g) For purposes of this section, the term “pro
rata” means the offering will be made in this
Commonwealth proportionately on the basis of the
number of shares owned by the existing
securityholder or the securityholder’s percentage
ownership interest in the issuer. By way of illustra-
tion, an offering will be deemed to have been made
on a pro rata basis where the issuer offers its
existing securityholder an opportunity to purchase
one new share of stock for each five shares owned
as of a record date or when the issuer offers an
existing securityholder owning 3% of the issuer’s
stock as of a record date, the opportunity to pur-

chase 3% of the issuer’s current offering. ]
§ 203.151. Proxy materials.

(a) Except as provided in subsection (b), in a transac-
tion requiring the filing of proxy materials with the
[ Commission ] Department for review under section
203(0) of the act (70 P.S. § 1-203(0)), the materials
[ shall ] must conform to [ SEC] Rule 14A, 17 CFR
240.14a-1—[ 240.14b-1 ] 240.14b-2 (relating to [ solici-
tation ] solicitations of proxies) promulgated under the
Securities Exchange Act of 1934 (15 U.S.C.A. §§ 78a—
[ 78mm ] 78pp).

(b) In a transaction subject to the filing requirements
of section 203(0) of the act, filing is not required if the

number of persons to whom securities are offered and
sold in this Commonwealth does not exceed 25, exclusive

of principals[ —as that term is defined in § 203.184
(relating to offers and sales to principals)— Jof the
entities whose securityholders are voting or providing
written consent.

(c) Except for transactions described in subsection (b),
notice shall be given to the [ Commission ] Depart-
ment for a transaction requiring the filing of proxy
materials with the [ Commission ] Department under
section 203(0) of the act by filing [ the form designated

by the Commission as Form 203-O in accordance
with the General Instructions thereto together with

the ]
(1) Form 203-O in accordance with the General
Instructions.

(2) The exemption filing fee specified in section
602(b.1)(v) of the act (70 P.S. § 1-602(b.1)(v)).

(d) Proxy materials filed under this section may not be
distributed to securityholders until the [ Commission
has determined ] Department determines that the
materials are in compliance with this section and [ has
communicated ] communicates that determination to
the person who filed the proxy materials.

§ 203.161. Debt securities of nonprofit organiza-
tions.

(a) A person proposing to offer debt securities under
section 203(p) of the act (70 P.S. § 1-203(p)) shall [ com-
plete ]:

(1) Complete and file with the [ Commission ] De-
partment two copies of [ the form, designated by the
Commission as ] Form 203-P in accordance with the
General Instructions [ thereto ].

(2) File Form 203-P not later than 5 business days
before the earlier of either the issuer [ receives ]
receiving from any person [an ]:
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(i) An executed subscription agreement or other con-
tract to purchase the securities being offered [ or the
issuer receives consideration from any person
therefor, whichever is earlier ].

(ii) Consideration for the subscription agreement
or other contract to purchase the securities being
offered.

(b) Except [in cases when ] if the delivery of an
offering document is not required by [ order of the
Commission ] the Department, every offering of debt
securities [ pursuant to ] under section 203(p) of the
act shall be made by an offering document containing all

material information about the securities being offered
and the issuer.

(1) An offering document will be [ deemed ] consid-
ered to meet the requirements of this section if it
includes the information that is elicited by Part VII of the
Statement of Policy Regarding Church Bonds adopted
April 14, 2002, by [ the North American Securities
Administrators Association, Inc.] NASAA and any
successor policy thereto (NASAA Guidelines) and is in the
format set forth therein.

(2) A copy of the offering document and any offering
literature to be used in connection with the offer or sale
of securities under section 203(p) of the act shall be filed
with the [ Commission ] Department at the same time
the notice required [ by ] under subsection (a) must be
filed.

(c) The offering document required [ by ] under sub-
section (b) [ shall ] must meet the following conditions:

(1) Contain a notice of a right to withdraw that
complies with § 207.130 (relating to notice to purchasers
under section 207(m)).

(2) Contain financial statements of the issuer that
comply with § 609.034(b) (relating to financial state-
ments).

(3) Demonstrate compliance with the trust indenture
standards and trustee qualification standards and associ-
ated disclosure requirements as set forth in Parts V and
VI of the NASAA Guidelines if the total amount of
securities to be offered exceeds $250,000.

(4) Include whatever data may be necessary to estab-
lish that:

(i) The investors will receive a first lien on real estate
of the issuer| , that the ].

(ii) The issuer has not defaulted on prior obligations
[ and that the ].

(iii) The total amount of securities offered does not
exceed 75% of the current fair market value of the real
property covered by the securities.

§ 203.171. [ Liquidations, dividends and distribu-
tions ] (Reserved).

[ The phrase “bona fide distribution” as used in
section 203(q) of the act (70 P.S. § 1-203(q)) does not
include a dividend or other distribution made for
the purpose of avoiding the registration provisions
of section 201 of the act (70 P.S. § 1-201). ]

§ 203.183. Agricultural cooperative associations.

[ (@) Pursuant to ] Under the authority contained in
section 203(r) of the act (70 P.S. § 1-203(r)), the [ Com-

mission ] Department finds that it is not in the public
interest or necessary for the protection of investors to
require the registration under section 201 of the act (70
P.S. § 1-201) of securities issued by an agricultural
cooperative association in transactions [ where ] when
all of the following conditions are met:

(1) [ Such ] The securities are issued by the agricul-
tural cooperative association.

(2) [ Such ] The securities are offered and sold only to
persons who are, at the time of [ any such ] an offer and
sale, [ members of the ] agricultural cooperative asso-
ciation members or to persons who, [ upon ] on sale of
[ such ] securities to them, thereby become members of
the agricultural cooperative association.

(3) The transfer of [ such ] the securities for value is
restricted to [ members of the ] agricultural cooperative
association members.

(4) [ No person receives ] A person does not re-
ceive any commission or other compensation as a result
of or based [ upon ] on the sale of [ such ] the securi-
ties other than in connection with the solicitation of
nonmembers for membership in the agricultural coopera-
tive association.

[ (b) The following words and terms, have, for the
purposes of this section, the following meanings:

(1) Agricultural cooperative association—An asso-
ciation which admits to membership only persons
who are engaged in agriculture and which is organ-
ized and operated for the purpose of engaging in
any cooperative activity for persons engaged in
agriculture in connection with:

(i) Producing, assembling, marketing, buying,
selling, bargaining or contracting for agricultural
products; harvesting, preserving, drying, process-
ing, manufacturing, blending, canning, packing,
ginning, grading, storing, warehousing, handling,
transporting, shipping or utilizing the products; or
manufacturing or marketing the by-products
thereof.

(ii) Manufacturing, processing, storing, transport-
ing, delivering, handling, buying for or furnishing
supplies to its members and patrons.

(iii) Performing or furnishing business, educa-
tional, recreational or other services, including the
services of labor, buildings, machinery, equipment,
trucks, trailers and tankers, or other services con-
nected with the purposes set forth in clauses (i) and
(ii) on a cooperative basis. The term agricultural
cooperative association shall also include a federa-
tion of agricultural cooperative associations if the
federation possesses no greater powers or purposes
and engages in operations no more extensive than
an individual agricultural cooperative association.

(2) Members—For purposes of subsection (a)(2)
only, includes patrons to the extent that the organic
law or another law to which the agricultural coop-
erative association is subject requires the patrons
to be treated as members.

(8) Securities—Membership agreements, capital
stock, membership certificates and an instrument
or form of advice which evidences:
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(i) A member’s equity in a fund, capital invest-
ment or other asset of the agricultural cooperative
association.

(ii) The apportionment, distribution or payment
to a member or patron of the net proceeds or
savings of the agricultural cooperative association.

(4) Engaged in agriculture—Persons engaged in
farming, dairying, livestock raising, poultry raising,
floriculture, mushroom growing, beekeeping, horti-
culture and allied occupations shall be deemed to
be engaged in agriculture. ]

§ 203.184. Offers and sales to principals.

(a) Under the authority contained in section 203(r) of
the act (70 P.S. § 1-203(r)), the [ Commission ] Depart-
ment finds that it is not in the public interest or
necessary for the protection of investors to require the
registration under section 201 of the act (70 P.S. § 1-201)
of securities offered and sold by an issuer to:

(1) A principal.

(2) A corporation, the outstanding voting stock of which
is beneficially owned by one or more principals.

(3) A general partnership or a limited partnership, the
interest in which is beneficially owned by one or more
principals.

(4) A trust, the trustees of which are principals.

(5) Any other person, the interest in which is benefi-
cially owned by one or more principals.

[ (b) For purposes of this section, the term “prin-
cipal,” means the following:

(1) The chairperson, president, chief executive
officer, general manager, chief operating officer,
chief financial officer, vice president or other offi-
cer in charge of a principal business function
(including sales, administration, finance, market-
ing, research and credit), secretary, treasurer, con-
troller and any other natural person who performs
similar functions, of one of the following:

(i) The issuer.
(ii) A wholly-owned subsidiary of the issuer.

(iii) A corporation, partnership or other entity
which owns the voting stock or other voting equity
interest of the issuer.

(iv) A corporation, partnership or other entity
which serves as a general partner of the issuer.

(2) A director, general partner or comparable per-
son charged by law with the management of one of
the following:

(i) The issuer.
(ii) A wholly-owned subsidiary of the issuer.

(iii) A corporation, partnership or other entity
which owns the voting stock or other voting equity
interest of the issuer.

(iv) A corporation, partnership or other entity
which serves as a general partner of the issuer.

(8) A beneficial owner of 10% or more of an
outstanding class of voting stock or other voting
equity interest of one of the following:

(i) The issuer.

(ii) A corporation, partnership or other entity
which serves as a general partner of the issuer.

(4) A promoter of the issuer as defined in section
102(o) of the act (70 P.S. § 1-102(0)).

(5) A relative of a person specified in paragraphs
(1)—(4). For purposes of this subsection, the term
“relative” means one of the following:

(i) A spouse.

(ii) A parent.

(iii) A grandparent.

(iv) An aunt, uncle, child, child of a spouse, sib-
ling, mother-in-law, father-in-law, brother-in-law,
sister-in-law, son-in-law or daughter-in-law.

(¢) ] ) For purposes of this section, whether a person
is a beneficial owner of a security or other interest will be
determined in accordance with the Securities and Ex-
change Commission Rule 13d-3 (17 CFR 240.13d-3) (re-
lating to determination of beneficial owner).

[ (@] (¢ The exemption set forth in this section [ is
not applicable ] does not apply to any offer or sale to
a person who has been appointed or elected a principal
[ for the primary purpose of obtaining | primarily
to obtain the exemption or to an offer or sale to a
relative of this person.

(d) A person who is appointed or elected a principal in
good faith for a purpose other than [ the purpose of
obtaining ] to obtain the exemption set forth in this

section to whom, or to whose relative, securities are sold
without registration following the designation or election

in reliance [ upon ] on the exemption set forth in this
section will not be [ deemed ] considered to have been
designated or elected a principal [ for the primary
purpose of obtaining ] primarily to obtain the ex-
emption set forth in this section.

§ 203.185. Offers [prior to] before effectiveness of
registration by qualification exempt.

(a) Under section 203(r) of the act (70 P.S. § 1-203(r)),
the [ Commission ] Department finds that it is not in
the public interest [ nor ] or necessary for the protection
of investors to require the registration under section 201
of the act (70 P.S. § 1-201) for securities to be offered but
not sold [of] to an applicant filing a registration
statement for its securities under section 206 of the act
(70 P.S. § 1-206) [ prior to ] before the effectiveness of
[ such ] the registration statement if the [ applicant
meets all of the ] following criteria are met:

(1) The applicant has done all of the following:

(i) Filed a registration statement under section 206 of
the act [ (70 P.S. § 1-206) ] to register the securities for
which offers will be made.

(i1) Filed a written opinion of management which
states that [ all ] the following conditions apply to the
applicant:

(A) The business, including any predecessor, is an
existing business which possesses a history of operations
of 4 years or more.

(B) The business, including any predecessor, maintains
and will continue to maintain a place of business in this
Commonwealth which employs at least 25 persons.

(C) The business, including any predecessor, has aver-
aged annual gross revenues of at least $500,000 for the
past 2 years.
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(D) The business, including any predecessor, possesses
at least [ four ] 4 years of historical financial informa-
tion.

(iii) Filed an intention to comply with [ paragraphs
(4)—(7) ] paragraph (3) and subsections (b)—(d).

(2) The minimum amount of the proceeds from the
securities to be sold under the registration statement
described in paragraph (1)) is $500,000.

[ (3) Receipt by the applicant of a nonbinding
subscription agreement which is subject to the
withdrawal provisions of paragraph (4) shall not
constitute a “sale” of a security. Neither shall mon-
eys deposited under paragraph (5) constitute the
“sale” of a security.

4)] (8) There is a withdrawal procedure as follows:

(i) Nonbinding subscription agreements received in
connection with the offer but not sale of securities made
under this section [ shall] must contain withdrawal
rights which permit the investor to withdraw moneys
tendered under [ such] the nonbinding subscription
agreements with accrued interest under one of the follow-
ing circumstances:

(A) Investors may withdraw moneys tendered under a
nonbinding subscription agreement with accrued interest
at any time [ prior to ] before the effectiveness of the
registration statement described in paragraph (1)(d).

(B) Investors may withdraw moneys tendered under a
nonbinding subscription agreement with accrued interest
within [ two ] 2 business days from the date of receipt of
notification of effectiveness of the registration statement
described in paragraph (1)(i), as set forth in [ paragraph
(7) ] subsection (d).

(ii) Investors [ shall be deemed ] are considered
automatically to have withdrawn any moneys tendered
under a nonbinding subscription agreement and [ such ]
the moneys with accrued interest shall be returned to the
investors [ upon] on the occurrence of any of the
following:

(A) The registration statement described in paragraph
(1)) does not become effective within 150 days from the
date of filing with the [ Commission, unless extended
by order of the Commission ] Department, unless
extended by the Department.

(B) The registration statement described in paragraph
(1)) is withdrawn by the applicant.

(C) The [ Commission ] Department denies the reg-
istration statement described in paragraph (1)(i), regard-
less of whether [ such ] the denial was a result of a
hearing or rehearing requested by the applicant unless
the [ Commission ] Department permits, in its Denial
Order, that the moneys remain in escrow pending any
request for a rehearing on the Denial Order.

[ 5) ] (b) Moneys tendered under nonbinding subscrip-
tion agreements as a result of offers made under this
section shall be placed in interest-bearing escrow ac-
counts in a bank and [ shall be ] are subject to the
investor withdrawal rights set forth in paragraph [ (4) ]
3).

1) If, [ prior to] before the effectiveness of the
registration statement described in paragraph (1)(i), the

nonbinding subscription agreement is withdrawn under
paragraph [ (4) ] (8), the deposit and accrued interest
[ shall be ] is payable to the investor.

(2) After the effectiveness of the registration statement
described in paragraph (1)(i), the deposit plus accrued
interest [ shall be ] is payable to the applicant except
[ where ] if the investor withdraws under [ paragraph
(7) ] subsection (d), in which event the investor shall
receive the deposit plus accrued interest.

[ 6)] (¢) All offers for securities made under this
section [ shall be ] must be accompanied by the delivery

of a preliminary prospectus which has been prepared and
filed to satisfy the requirements of section 206(b) of the

act [ (70 P.S. § 1-206(b)) ] and § 206.010(c) (relating to
registration by qualification).

[ (D] (d) All persons whose moneys have been placed
in escrow as a result of the making of offers for the
securities that are the subject of the registration state-

ment described in paragraph (1)(i) shall [ be l:

(1) Be notified of the effectiveness of [ such ] the
registration statement either by certified mail or by direct
delivery of [ such ] the information.

[ Concurrent with the notification of the effec-
tiveness of such registration statement, all persons
shall receive ] (2) Receive a copy of the final prospec-
tus concurrent with the notification of the effective-
ness of the registration statement unless the [ Com-
mission, by order, ] Department permits a supplement
to the preliminary prospectus setting forth all changes
and modifications to be [ utilized] used for these
purposes.

(e) The following do not constitute the sale of a
security:

(1) Receipt by the applicant of a nonbinding
subscription agreement which is subject to the
withdrawal provision of subsection (a)(3).

(2) Deposit of moneys under subsection (b).

[ ®) ] () The exemption contained in this section may
not be available for a transaction [ whose primary
purpose is avoidance of ]| entered into primarily to
avoid the provisions of section 201 of the act [ (70 P.S.
§ 1-201) 1.

§ 203.186. Employee takeovers.

(a) Under section 203(r) of the act (70 P.S. § 1-203(r)),
the [ Commission ] Department finds that it is not in
the public interest or necessary for the protection of
investors to require the registration under section 201 of
the act (70 P.S. § 1-201) of securities issued under an
investment plan for employees of an existing person
designed to purchase securities of a newly created person
in transactions if:

(1) [ Where the ] The proceeds from the sale of the
securities will be used to purchase assets and operations
of the existing person.

(2) [ Where these ] The employees will preserve their
jobs through their employment with the newly created
person.
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(3) [ When compulsory ] The employees’ participa-
tion in the investment plan [ by the employee ] is not
required as a condition of employment [is not re-
quired ].

(4) [ When employees ] The employees being solic-
ited to purchase securities under the investment plan
receive, at least 7 days [ prior to ] before entering into
a binding obligation to purchase or subscribe for the
purchase of securities issued or to be issued under the
investment plan[ , written ]:

(i) Written offering materials that fully and ad-
equately disclose all material facts about the investment
plan, including detailed risk factors explaining the poten-
tial loss of their investment[ , and an ].

(ii) An opinion of counsel that the security, when sold,
will be legally issued, fully paid and nonassessable and, if
a debt security, a binding obligation of the issuer.

(5) [ When any] The prospective financial state-
ments[ , as that term is defined in § 609.010 (relat-
ing to use of prospective financial statements), ]
used in connection with soliciting the purchase of securi-
ties under the investment plan comply with § 609.010(d)
(relating to use of prospective financial state-
ments).

(b) The exemption contained in this section may not be
available for a transaction [ whose primary purpose is
avoidance of ] entered into primarily to avoid the
provisions of section 201 of the act.

§ 203.187. Small issuer exemption.

(a) General rule. Under section 203(r) of the act (70
P.S. § 1-203(r)), the [ Commission ] Department finds
that it is [ neither ] not in the public interest [ nor ] or
necessary for the protection of investors to require regis-
tration under section 201 of the act (70 P.S. § 1-201) for
the offer and sale of securities by an issuer [ when ] if:

(1) The issuer has not sold securities in or out of this
Commonwealth to more than ten persons.

(2) The issuer, in connection with offers made for the
sale of securities under this section, has not made offers
to sell securities to more than 90 persons in this Com-
monwealth in a period of 12 consecutive months.

(3) The issuer is either organized under the laws of the
Commonwealth or has its principal place of business in
this Commonwealth.

(4) [ Neither the issuer nor ] The issuer or a
promoter, officer or director of the issuer is not subject to
the disqualifications in § 204.010(b) (relating to increas-
ing the number of purchasers and offerees).

(5) [ No ] General solicitation through public media
advertisement [ is used or mass mailing is made ],
mass mailing, the Internet or other means does not
occur in connection with the offers and sales under this
section.

6) [ No cash ] Cash or securities are not given or
paid, directly or indirectly, to a person as compensation in
connection with a sale under this section unless [ the ]:

(i) The compensation is given or paid in connection
with a sale made by a broker-dealer who either is
registered under section 301 of the act (70 P.S. § 1-301)

or exempt from registration under section 302(a) of the
act (70 P.S. § 1-302(a)) [ and a ].

(ii) The person receiving compensation is either the
broker-dealer or an agent of the broker-dealer who either
is registered under section 301 of the act or exempt from
registration under section 302(b) of the act.

(b) Integration.

(1) Offers and sales made by the issuer under this
section [ shall be ] are counted as offers and sales under
applicable numerical limitations set forth in
§ 204.010(a)(1) and (2) if offers and sales under
§ 204.010 occur within a period of 12 consecutive months
of an offer or sale made under this section.

(2) Offers and sales made by the issuer under this
section [ shall be ] are counted as offers and sales under
the applicable numerical limitations in section 203(s) of
the act [ (70 P.S. § 1-208(s)) ] if offers and sales under
section 203(s) of the act occur within a period of 6
consecutive months of an offer or sale made under this
section.

(¢) Computation. Section 609.012 (relating to comput-
ing the number of offerees, purchasers and clients) ap-
plies to offers and sales of securities made under this
section.

§ 203.188. Cooperative Business Associations Ex-
emption.

(a) Under section 203(r) of the act (70 P.S. § 1-203(r)),
the [ Commission ] Department finds that it is not in
the public interest or necessary for the protection of
investors to require registration of securities transactions
under section 201 of the act (70 P.S. § 1-201) [ where ] if
the following conditions are met:

(1) The issuance, offer and sale of securities of a
cooperative business association is made only to persons
who are members of the cooperative business association
or, [ upon ] on the purchase of the security offered, will
become members of a cooperative business association.

(2) The transfer of the securities for value is restricted
to the cooperative business association, members of the
cooperative business association or a successor in interest
of a transferor who qualifies for membership, as may be
further limited by the articles of incorporation of the
cooperative business association, if certificates evidencing
the securities bear a legend setting forth the restrictions.

(3) [ No person receives ] A person does not re-
ceive a commission or other compensation directly or
indirectly as a result of or based [ upon ] on the sale of
securities of a cooperative business association other than
in connection with the solicitation of nonmembers for
membership.

[ (b) When used in this section, the following
terms have the following meanings:

Cooperative business association—A person which
is organized exclusively as a retail or wholesale
cooperative and admits to membership only per-
sons which bona fide engage, in whole or in part, in
the line of business for which the cooperative was
organized.

Securities—An equity or debt security, member-
ship agreement, membership certificate, patronage
dividend or form of advice which evidences a
member’s interest in a fund, capital investment or
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other asset of a cooperative business association or
the apportionment, distribution or payment to a
member of the net proceeds or savings of a coop-
erative business association.

(¢) ] (b) Section 209.010(b) (relating to required re-
cords; report on sales of securities and use of proceeds)
[ is not applicable ] does not apply to the offer and
sale of securities without registration under this section.

§ 203.189. Isolated transaction exemption.

(a) General. Under section 203(r) of the act (70 P.S.
§ 1-203(r)), the [ Commission finds it neither neces-
sary nor | Department finds that it is not necessary
or appropriate for the protection of investors to require
registration under section 201 of the act (70 P.S. § 1-201)
for the offer and sale of securities by an issuer if:

(1) Sales made under this section do not result in the
issuer having made sales of its securities to more than
two persons in this Commonwealth during a period of
[ 12-consecutive ] 12 consecutive months. Only sales
described in subsection (¢) will be counted as sales for
purposes of the numerical limitations contained in this
paragraph.

(2) Offers made under this section do not result in the
issuer having made offers to sell its securities to more
than 90 persons in this Commonwealth during a period of
[ 12-consecutive ] 12 consecutive months. Only offers
described in subsection (¢) will be counted as offers for
purposes of the numerical limitations contained in this
paragraph.

(3) The issuer either is organized under the laws of the
Commonwealth or has its principal place of business in
this Commonwealth.

(4) [ Neither the issuer nor ]| The issuer or a

promoter, officer or director of the issuer [ is ] are not
subject to the disqualifications in § 204.010(b) (relating to
increasing the number of purchasers and offerees).

(5) [ No ] General solicitation through public media
advertisement [ is used or mass mailing is made ],
mass mailing, the Internet or other means does not
occur in connection with offers and sales made under
this section.

(6) Cash or securities are not given or paid, directly or

indirectly, to a person as compensation in connection with
a sale under this section unless [ the ]:

(i) The compensation is given or paid in connection
with a sale made by a broker-dealer who is either [ is
registered J:

(A) Registered under section 301 of the act (70 P.S.
§ 1-301) [ or exempt ].

(B) Exempt from registration under section 302(a) of
the act (70 P.S. § 1-302(2)) [ and a ].

(ii) A person receiving compensation is either the
broker-dealer or an agent of the broker-dealer who is
either [ is registered ]:

(A) Registered under section 301 of the act [ or
exempt 1.

(B) Exempt from registration under section 302(b) of
the act.

(b) Waivers.

(1) Subsection (a)(2), (3) and (5) [ do ] does not apply
if the following criteria are met:

(i) The securities to be sold in reliance on this section
are registered with the [ United States ] Securities and
Exchange Commission under section 5 of the Securities
Act of 1933 (1933 Act) (15 U.S.C.A. § 77e) or exempt from
registration under Regulation A adopted under section
3(b) of the 1933 Act (15 U.S.C.A. § [ 77(c)(b) ] 77c(b)).

(i) The issuer has complied with section 203(h) of the
act.

(2) Subsection (a)(3) does not apply if the following
criteria are met:

(i) The offers and sales of securities made in reliance
on this section would qualify for an exemption from
registration under section 5 of the 1933 Act under Rule
505 or Rule 506 of Regulation D (17 CFR 230.505 [ and ]
or 230.506) (relating to exemption for limited offers and
sales of securities not exceeding [ $5 million ]
$5,000,000; and exemption for limited offers and sales
without regard to dollar amount of offering)[ ) ] promul-
gated under [ sections 3(b) and 4(2) of the 1933 Act |
section 3(b) of the 1933 Act and section 4(a)(2) of
the 1933 Act (15 U.S.C.A. § 77d(a)(2)).

(i) The offers made in this Commonwealth in reliance
on this section are made only to accredited investors as
that term is defined in Rule 501(a) of Regulation D
promulgated by the [ United States] Securities and
Exchange Commission (17 CFR 230.501(a)) (relating to
definitions and terms used in Regulation D).

(iii) The sales made in this Commonwealth in reliance
on this section are made only to accredited investors as
that term is defined in Rule 501(a) of Regulation D
promulgated by the [ United States] Securities and
Exchange Commission (17 CFR 230.501(a)).

(¢) Inclusion of prior offers and sales. Offers and sales
which occurred within the preceding 12 months from the
date of an offer or sale to be made under this section that
were made in reliance [ upon ] on section 203(d), (f) or
(s) of the act, [ §§ 208.187 and 204.010(a)(1) and (2)
(relating to small issuer exemption; and increasing
the number of purchasers and offerees), SEC ]
§ 203.187 (relating to small issuer exemption),
§ 204.010(a)(1) and (2), Rule 506 (17 CFR 230.506) or
this section [ shall be ] are counted against the numeri-
cal limitations in subsection (a)(1) and (2).

(d) Integration.

(1) Offers and sales made by the issuer under this
section [ shall be ] are counted as offers and sales under
the applicable numerical limitations in § 204.010(a)(1)
and (2) if offers and sales under § 204.010 occur within
[ 12-consecutive ] 12 consecutive months of an offer or
sale made under this section.

(2) Offers and sales made by the issuer under this
section [ shall be ] are counted as offers and sales under
the applicable numerical limitations in section 203(s) of
the act [ (70 P.S. § 1-203(s)) ] if offers and sales under
section 203(s) of the act occur within [ 6-consecutive ]
6 consecutive months of an offer or sale made under
this section.
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(e) Counting of offerees and purchasers. Section 609.012
(relating to computing the number of offerees, purchasers
and clients) applies to offers and sales of securities made
under this section.

§ 203.190. Certain Internet offers exempt.

(a) Under section 203(r) of the act (70 P.S. § [ 1-203-
() ], the [ Commission finds it neither necessary
nor ] Department finds it not necessary or appropri-
ate for the protection of investors to require registration
under section 201 of the act (70 P.S. § 1-201) for offers of
securities by an issuer which are communicated electroni-
cally by means of a proprietary or common carrier
electronic delivery system, the Internet, the World Wide
Web or similar media (Internet Offer) [ when ] if the
issuer does not intend to offer and sell the securities in
this Commonwealth and meets the following conditions:

(1) The Internet Offer indicates, directly or indirectly,
that the securities are not to be offered to persons in this
Commonwealth.

(2) An offer is not otherwise specifically directed to any
person in this Commonwealth, by or on behalf of the
issuer.

(3) [ No sales of the] The issuer’s securities are

[ made ] not sold in this Commonwealth as a result of
the Internet Offer.

(b) [ Nothing in this section prohibits ] This sec-
tion does not prohibit, in connection with an Internet
Offer, the availability of another exemption which other-
wise does not prohibit general solicitation.

§ 203.191. [ SEC ] Rule 505 offerings.

(a) Filing requirement. The notice required [ by ] un-
der section 203(s)i) of the act (70 P.S. § [ 203(s)() ]
1-203(s)(i)) shall be filed with the [ Commission ] De-
partment within the time period specified [in that

section on Commission ] on Form E as set forth in
§ 203.041 (relating to limited offerings).

[ (b) Compensation. The term “compensation,” as

used in section 203(s)(iv) of the act, is not limited to
receipt of monetary consideration.

(¢) ] (b) Integration. Offers and sales made under this
section [ shall be ] are counted as offers and sales under
the applicable numerical limitations in section 203(d) and
(f) of the act [ (70 P.S. § 1-203(d) and ()] and
§ 204.010 (relating to increasing the number of purchas-
ers and offerees).

[ (d) Beneficial ownership. For purposes of sec-
tion 203(s)(v), whether a person is a beneficial
owner of a security shall be determined in accord-
ance with SEC Rule 13d-3 (17 CFR 240.13d-3 (relat-
ing to determination of beneficial owner)).

(e) 1 (¢) Amendments. During the period of the offer-
ing, the issuer shall take steps necessary to [ insure ]
ensure that all material information contained in the
notice remains current and accurate in all material
respects. If a material statement made in the notice, or
an attachment thereto, becomes materially incorrect or
inaccurate, the issuer shall file an amendment with the
[ Commission ] Department in accordance with
§ 609.011 (relating to amendments to filings with [ Com-

mission ] Department) within 5 business days of the
occurrence of the event which required the filing of the
amendment.

§ 203.192. [ SEC ] Rule 801 and 802 offerings exempt.

Under section 203(r) of the act (70 P.S. § 1-203(r)), the
[ Commission finds it neither necessary nor ]| De-
partment finds it not necessary or appropriate for the
protection of investors to require registration under sec-
tion 201 of the act (70 P.S. § 1-201) for the offer and sale
of securities by an issuer which are exempt from registra-
tion under the Securities Act of 1933 (15 U.S.C.A.
§§ 77a—T7aa) [pursuant to | under Rule 801 or 802
promulgated by the [ United States] Securities and
Exchange Commission (17 CFR 230.801 or 230.802) (re-
lating to exemption in connection with a rights offering;
and exemption for offerings in connection with an ex-
change offer or business combination for the securities of
foreign private issuers).

§ 203.201. Accredited investor exemption.

(a) Filing requirement. The notice required [ by sec-
tion 203(t)(i) of the act (70 P.S. § 203(t)(i)) shall be
filed with the Commission ] under section 203(t)(ii)
of the act (70 P.S. § 1-203(t)(ii)) shall be filed with
the Department within the time period specified [ in
that section on Commission ] on Form E as set forth
in § 203.041 (relating to limited offerings).

(b) General solicitation. Use of general solicitation in a
manner permitted by section 203(t) of the act will not be
considered to be an advertisement subject to section
606(c) of the act (70 P.S. § [ 606(c) ] 1-606(c)) and
§ 606.031 (relating to advertising literature) [ but is ]
subject to the antifraud provisions in sections 401—409
of the act (70 P.S. §§ 1-401—1-409) and Subpart D
(relating to fraudulent and prohibited practices).

[ (¢) Compensation. The term “compensation,” as
used in section 203(t)(iv) of the act, is not limited to
receipt of monetary consideration.

(d) Beneficial ownership. For purposes of section
203(t)(v) of the act, whether a person is a beneficial
owner of a security shall be determined in accord-
ance with SEC Rule 13d-3 (17 CFR 240.13d-3) (relat-
ing to determination of beneficial owner).

(e) ] (¢) Amendments. During the period of the offer-
ing, the issuer shall take steps necessary to [ insure ]
ensure that all material information contained in the
notice remains current and accurate in all material
respects. If a material statement made in the notice, or
an attachment thereto, becomes materially incorrect or
inaccurate, the issuer shall file an amendment with the
[ Commission ] Department in accordance with
§ 609.011 (relating to amendments to filings with [ Com-
mission ] Department) within 5 business days of the
occurrence of the event which required the filing of the
amendment.

§ 203.202. Certain transactions with persons from
Canada exempt.

Under section 203(r) of the act (70 P.S. § 1-203(r)), the
[ Commission finds it neither necessary nor | De-
partment finds it not necessary or appropriate for the
protection of investors to require registration under sec-
tion 201 of the act (70 P.S. § 1-201) for the offer or sale of
a security if the following requirements are met:
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(1) The security is offered or sold in this Common-
wealth only to a person described in § 302.065(1) (relat-
ing to Canadian broker-dealer exempt).

(2) The transaction is effected in this Commonwealth
solely by a Canadian broker-dealer or agent of a Cana-
dian broker-dealer described in § 302.065(2).

§ 203.203. Certain Rule 144A exchange transactions
exempt.

Under section 203(r) of the act (70 PS. § [ 1-203 ]
1-203(r)), the [ Commission finds that it is neither
necessary nor | Department finds that it is not
necessary or appropriate for the protection of investors
to require registration under section 201 of the act (70
P.S. § 1-201) for the offer or sale of a security in a
transaction if the following requirements are met:

(1) A person who owns outstanding debt securities
[ (and any related guarantees) ], and related guar-
antees, exchanges those securities for debt securities
[ (and any related guarantees) ], and related guar-
antees of the same issuer which are the subject of an
effective registration statement filed with the [ United
States ] Securities and Exchange Commission [ (SEC) ]
under section 5 of the Securities Act of 1933 (15 U.S.C.A.
[ §8 77(e) 1 § 77e) (exchange transaction).

(2) The outstanding debt securities [ (and any related
guarantees) |, and related guarantees, are [ “]re-
stricted securities[ ” ] as that term is defined in 17 CFR

230.144(a)(3) (relating to persons deemed not to be en-
gaged in a distribution and therefore not underwriters).

(3) [ No consideration is paid by the ] The owner
of the outstanding debt securities [ (and any related
guarantees) ], and related guarantees, does not pay
consideration in connection with the exchange transac-
tion.

(4) There are no material differences in the terms of
the outstanding debt securities [ (and any related guar-
antees) and the debt securities (and any related
guarantees) |, and related guarantees, which are the
subject of the exchange transaction.

CHAPTER 204. EXEMPTION PROCEEDINGS

§ 204.010. Increasing the number of purchasers and
offerees.

(a) Increases in purchasers and offerees. Under section
204(a) of the act (70 P.S. § 1-204(a)), the number of
purchasers and offerees permitted under section 203(d)

and (e) of the act, respectively (70 P.S. [§81 § 1-203(d)
and (e)) [ shall be] are increased as follows, if the
issuer complies with all the conditions described in
subsection (b):

(1) The total number of persons to whom securities
may be offered in this Commonwealth during [ 12-
consecutive ] 12 consecutive months under section
203(e) [ shall be ] of the act is 90 persons, except that
offers made to experienced private placement investors,
[ as that term is defined in subsection (d),] who
actually purchase the securities being offered are not
included in the limitation established by this paragraph.

(2) The total number of persons to whom securities
may be sold in this Commonwealth during [ 12-
consecutive | 12 consecutive months under section
203(d) [ shall be ] of the act is 35 persons, except that

sales made to experienced private placement investors,
[ as that term is defined in subsection (d) ] are not
included in the numerical limitation established by this
paragraph.

(b) Conditions.

(1) Disqualification. The issuer or a person who is an
officer, director, principal, partner [ (other than a lim-
ited partner) ] other than a limited partner, pro-
moter, or controlling person of the issuer or a person
occupying a similar status or performing a similar func-
tion on behalf of the issuer, has not been convicted of a
crime, made the subject of a sanction or otherwise found
to have met any of the criteria described in section
305(a)(ii)—(xiii) of the act (70 P.S. § 1-305(a)(ii)—(xiii))
unless the person subject to this disqualification is regis-
tered under section 301 of the act (70 P.S. § 1-301).

(2) [ Notice ] Exemption notice filing. With respect
to reliance on subsection (a)(2), the issuer files with the
[ Commission the notice required by ] Department
the notice required under section 203(d) of the act and
§ 203.041 (relating to limited offerings) and pays the
filing fee required [ by ] under section 602(b.1)(viii) of
the act (70 P.S. § 1-602(b.1)(viii)).

(8) Broker-dealer requirement.

(i) All offers and sales made to persons in reliance on
section 203(d) and (e) of the act, including the increased
number of offerees and purchasers permitted by subsec-
tion (a), are effected by a broker-dealer registered under
section 301 of the act[, except that this condition ].

(ii) Subparagraph (i) does not apply if the issuer
either is organized under the laws of the Commonwealth
or has its principal place of business in this Common-
wealth.

(4) Statutory requirement. With respect to all offers and
sales made to persons permitted under this section, the
issuer shall comply with all conditions imposed by section
203(d) and (e) of the act, respectively.

(c) Exceptions.

(1) Subsection (b)(1) does not apply if [ the ] either of
the following conditions exist:

(i) The person subject to the disqualification enumer-
ated therein is licensed or registered to conduct securities
related business in the state in which the administrative
order or judgment was entered against the person [ or if
the ].

(ii) The broker-dealer employing the person is licensed
or registered in this Commonwealth and disclosed the
order, conviction, judgment or decree relating to
the person in the Form BD filed with the [ Commis-
sion has disclosed the order, conviction, judgment
or decree relating to this person. Nothing in this
paragraph shall be construed to ] Department.

(2) Paragraph (1) does not allow a person disquali-
fied under subsection (b)(1)[, ] to act in a capacity other
than that for which the person is registered.

[ @)1 (8) A disqualification created under this section
is automatically waived if the state securities administra-
tor or agency of the state which created the basis for
disqualification determines [upon] on a showing of
good cause that it is not necessary under the circum-
stances that the exemption be denied.
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[ (d) Definitions. For purposes of this section, the
following terms have the following meanings:

(1) Experienced private placement investor. An in-
dividual—and spouse when purchasing as joint ten-
ants or as tenants by the entireties—who previ-
ously has purchased a minimum of $450,000 of
securities within the past 3 years in private place-
ment offerings exclusive of the purchase of securi-
ties of an issuer of which the individual, or spouse,
was an affiliate at the time of purchase.

(2) Private placement offering of securities. An
offering of securities made in reliance on an exemp-
tion from the registration provisions of section 5 of
the Securities Act of 1933 (15 U.S.C.A. § 77) under
section 3(b) or 4(2) of that act (15 U.S.C.A. §§ 77c(b)
and 77d(2)).

(8) Purchase of securities by an experienced pri-
vate placement investor. The sale of securities for
cash or for an unconditional obligation to pay cash
which obligation is to be discharged within 5 years
from the date of the sale of the securities to the
experienced private placement investor.

(e) ] (d) Due diligence obligation.

(1) A broker-dealer registered under section 301 of the
act [ (70 P.S. § 1-301) ] that sells a security to an
experienced private placement investor in reliance on
subsection (a) [ must receive ] meets the due dili-
gence obligation if the broker-dealer:

(i) Obtains from the purchaser a written represen-
tation that the purchaser meets the definition of “experi-
enced private placement investor” in [ subsection (d)(1)
and must have ] § 102.021 (relating to definitions).

(ii) Has reasonable grounds to believe, after reason-
able inquiry, that the written representation is correct.

(2) An issuer that either is organized under the laws of
the Commonwealth or has its principal place of business
in this Commonwealth and sells its securities to experi-
enced private placement investors in reliance on subsec-
tion (a) [ must receive ] meets the due diligence
obligation if the issuer:

(i) Obtains from the purchaser a written represen-
tation that the purchaser meets the definition of “experi-
enced private placement investor” in [ subsection (d)(1)
and must have | § 102.021.

(ii) Has reasonable grounds to believe, after reason-
able inquiry, that the written representation is correct.

[ & 1 (e) Statutory basis for offers and sales under this
section. All offers and sales made to persons permitted by
this section are [ deemed ] considered to be offers and
sales made under section 203(d) and (e) of the act and all
conditions imposed by those sections of the act [ are
applicable ] apply to offers and sales to persons permit-
ted by this section.

§ 204.011. Waivers of the 12-month holding period.

(a) Automatic waiver. Under section 204(a) of the act
(70 P.S. § 1-204(a)), the restriction under section 203(d)@d)
of the act (70 P.S. § 1-203(d)(i)) not to sell securities
purchased under that section for 12 months after the date
of purchase automatically is waived if:

(1) The 203(d) restricted securities are registered un-
der the act, the Securities Act of 1933 (15 U.S.C.A.
§§ 77a—T7aa) or the Securities Exchange Act of 1934 (15
U.S.C.A. §§ 78a—] 78kk | 78pp) [subsequent to a

notice filed with the Commission ] after a notice is
filed with the Department under section 203(d) of the
act and § 203.041 (relating to limited offerings).

(2) The purchaser dies or becomes disabled or incompe-
tent and a legal guardian for the purchaser is appointed.

(3) The purchaser undergoes liquidation or dissolution
if the action is not undertaken [ for the purpose of
avoiding ] to avoid registration.

(4) The purchaser becomes insolvent.

(5) The issuer is merged into another entity and new
securities are exchanged for the 203(d) restricted securi-
ties, if the merger is not undertaken [ for the purpose

of avoiding ] to avoid registration of the 203(d) re-
stricted security.

(6) The 203(d) restricted securities are sold in a trans-
action in which an offer to purchase on the same terms is
made to all securityholders of that class of the issuer’s
securities.

(7) A rescission offer is made in connection with a
potential violation of State or Federal securities laws.

(8) The 203(d) restricted securities are subject to re-
purchase under a buy-sell agreement that is conditioned
with terms of employment or other commercial, as op-
posed to, mere investment relationship.

(9) The 203(d) restricted securities are to be exchanged
for other securities of the issuer in a transaction exempt
from registration under [ sections 202 or 203 of the act
(70 P.S. §§ 1-202 and 1-203) ] section 202 of the act
(70 P.S. § 1-202) or section 203 of the act, if the
exchange is not undertaken [ for the purpose of avoid-
ing ] to avoid registration.

[ (b) For purposes of this section, the following
terms, have the following meanings:

(1) Restricted securities—Securities purchased
under section 203(d) of the act where the purchaser
is subject to the restriction not to resell the secu-
rity for 12 months after the date of purchase.

(2) Insolvent—The inability of the purchaser to
pay debts as they fall due in the usual course of
business or having liabilities in excess of the fair
market value of assets.

(¢) ] (b) Resale agreement. For transactions under-
taken in reliance on waivers provided in [ subsections ]
subsection (a)(3) and (4), the person acquiring the
restricted securities and the issuer shall agree [ with
the issuer | in writing at the time of sale not to resell
the restricted securities [ prior to ] before the expira-
tion of the original 12-month holding period.

[ (d) ] (¢) Discretionary waiver.

(1) In addition to the automatic waivers set forth in
subsection (a), persons may make application to the
[ Commission ] Department under section 204(a) of the
act for a discretionary order to waive the 12-month
holding period for a restricted security in a proposed
specified transaction [ in which the ].

(2) The applicant shall demonstrate in the applica-
tion that the sale of the restricted security is not being
undertaken [ for the purpose of avoiding ] to avoid
registration or otherwise [ would constitute a distribu-
tion ] to distribute in violation of the act.
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§ 204.012. Waivers for pre-effective offers under
section 203(h).

Under section 204(a) of the act (70 P.S. § 1-204(a)), the
[ Commission ] Department waives the requirement in
section 203(h) of the act (70 P.S. § 1-203(h)) that a
registration statement, including a prospectus, be filed
with the [ Commission ] Department to make offers,
but not sales, of securities in this Commonwealth if the
issuer of the securities to be offered under the exemption
in section 203(h) of the act has filed a registration
statement with the [ United States ] Securities and
Exchange Commission under the Securities Act of 1933
(15 U.S.C.A. §§ 77a—T77aa) [prior to ] before the time
offers are made in this Commonwealth in reliance on
section 203(h) of the act.

CHAPTER 205. REGISTRATION BY
COORDINATION

§ 205.021. Registration by coordination.

(a) Except as specified in subsection (b), registration by
coordination may be initiated by filing with the [ Com-
mission ] Department within the specified time period:

(1) A registration statement and other materials re-
quired under section 205 of the act (70 P.S. § 1-205).

(2) A properly executed Uniform Application to Register
Securities (Form U-1) and relevant exhibits thereto.

(3) Additional information the [ Commission] De-
partment may by regulation or order require under
section 205(b)(iii) of the act [ (70 P.S. § 1-205(b)(iii)) ].

(b) In addition to filing the information and form
required [ in ] under subsection (a), [ insurers ] issu-
ers in offerings being made in reliance on [ SEC ]
Regulation A promulgated under section 3(b) of the
Securities Act of 1933 (15 U.S.C.A. § 77c(b)) shall execute
and file with the [ Commission ] Department within
the specified time [ period the form, designated by
the Commission as ] Form R in accordance with the
General Instructions [ thereto ].

(¢c) The 10-day registration statement filing require-
ment in section 205(c)(2)(ii) of the act [ (70 P.S. § 1-
205(c)(2)(ii)) shall be ] is reduced to 5 days for the
following:

(1) An offering for which a registration statement has
been filed with the [ Commission ] Department desig-
nated as Form S-2 or S-3 by the [ SEC ] Securities and
Exchange Commission.

(2) An offering for which a registration statement has
been filed with the [ Commission ] Department desig-
nated as Form F-7, F-8, F-9 or F-10, or otherwise
equivalent form, by the [ SEC ] Securities and Ex-
change Commission.

(3) An offering for pass-through certificates evidencing
undivided interests in trusts consisting of, or debt securi-
ties secured by, specific categories of receivables which
securities, as a condition of issuance, are to be rated in
one of the top three rating categories by one or more
Nationally recognized statistical rating organizations.

(d) During the period of the offering, the issuer shall
take steps necessary to ensure that all material informa-
tion contained in its Form R remains current and accu-
rate in all material respects. If a material statement

made in the form, or any attachment thereto, becomes
materially incorrect or inaccurate, the issuer shall file an
amendment with the [ Commission ] Department in
accordance with § 609.011 (relating to amendments
[ filed with the Commission ] to filings with Depart-
ment) within 5 business days of the occurrence of the
event which required the filing of the amendment.

§ 205.040. Series of unit investment trusts as sepa-
rate issuers.

[ For purposes of complying ] To comply with the
requirements of sections 201 and 211(a) of the act (70 P.S.
§§ 1-201 and 1-211(a)), each series underlying a unit
investment trust, as that person is classified in the
Investment Company Act of 1940 (15 U.S.C.A. §§ 80a-1—
80a-64), constitutes a separate and distinct issuer under

the act and shall [ be required to ] make a separate
filing with the [ Commission ] Department under sec-
tion 211(a) of the act.

CHAPTER 206. REGISTRATION BY
QUALIFICATION

§ 206.010. Registration by qualification.

(a) Except as specified in subsection (b), registration by
qualification shall be initiated by filing with the [ Com-
mission | Department:

(1) A registration statement and other materials re-
quired under section 206(b)(1)—(16) of the act (70 P.S.

§ [ 1-206(1)—(16) ] 1-206(b)(1)—(16)).

(2) A properly executed Uniform Application to Register
Securities (Form U-1) and relevant exhibits.

(3) Additional information the [ Commission] De-
partment may by regulation or order require under
section 206(b)(17) of the act.

(b) In addition to the information and form required
[in] under subsection (a), issuers in the following
offerings shall execute and file with the [ Commission ]

Department Form R as set forth in § 205.021 (relating
to registration by coordination):

(1) Offerings made in reliance on section 3(a)(4) of the
Securities Act of 1933 (15 U.S.C.A. § 77c(a)4)).

(2) Offerings made in reliance on section 3(a)(11) of the
Securities Act of 1933.

(3) Offerings made in reliance on Rule 504 of [ SEC ]
Regulation D promulgated under section 3(b) of the
Securities Act of 1933.

(4) Offerings made in reliance on [ SEC ] Regulation A
promulgated under section 3(b) of the Securities Act of
1933.

(¢c) Financial statements used in connection with an
offering under section 206 [ shall ] of the act must meet
the requirements of section 609(c) of the act (70 P.S.
§ [ 609(c) ] 1-609(c)) and Chapter 609 (relating to regu-
lations, forms and orders) or as the [ Commission shall,
by order, require ] Department requires.

(d) During the period of the offering, the issuer re-
quired to file Form R shall take steps necessary to ensure
that all material information contained in its Form R
remains current and accurate. If a material statement
made in the form or any attachment thereto becomes
incorrect or inaccurate, the issuer shall file an amend-

ment with the [ Commission ] Department in accord-
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ance with § 609.011 (relating to amendments [ filed
with the Commission ] to filings with Department)

within 5 business days of the occurrence of the event
which required the filing of the amendment.

§ 206.020. [ Tax opinion in offerings of limited part-
nership interests ] (Reserved).

[ (a) Under the authority contained in section
206(b)(17) and (d) of the act (70 P.S. § 1-206(b)(17)
and (d)), the Commission has determined that it is
necessary:

(1) To require that a registration statement filed
under section 206 of the act for the registration of
limited partnership interests contain a tax opinion
or discussion of tax aspects prepared or reviewed
under subsection (c).

(2) To require as a condition for the registration
of limited partnership interests under section 206
of the act that the prospectus include tax opinion
or tax aspects contained in the registration state-
ment and a statement identifying the preparer or
reviewer of the tax opinion or discussion of tax
aspects.

(b) Material tax issues in relation to the facts,
including but not limited to, whether the limited
partnership will be treated as a partnership for
Internal Revenue Code tax purposes under 26 CFR
301.7701-2 shall be addressed in the registration
statement.

(c) The tax opinion or discussion of tax aspects
shall be prepared or reviewed by an independent
attorney, certified public accountant or other quali-
fied professional who shall be identified in the
registration statement.

(d) For purposes of this section, an attorney,
certified public accountant, or other qualified pro-
fessional may not be considered to be “indepen-
dent” if the professional or a member of the profes-
sional’s firm is either:

(1) A promoter, underwriter, general partner or
employe of the issuer.

(2) An affiliate of a promoter, underwriter, gen-
eral partner or employe of the issuer.

(e) The requirement of subsection (¢) does not
apply where the limited partnership has received a
favorable ruling from the Internal Revenue Service
on all of the tax issues addressed in the tax opinion
or discussion of tax aspects contained in the regis-
tration statement. ]

CHAPTER 207. GENERAL REGISTRATION
PROVISIONS

§ 207.050. Reports by engineers, appraisers and
others.

(a) The [ Commission ] Department may, under sec-
tion 207(e) of the act (70 P.S. § 1-207(e))[ , by order ],

require as a condition of registration that the issuer or
other person seeking to register securities for sale submit

a technical report| , 1.

(1) The report must be prepared and certified by an
engineer, appraiser, accountant or other professional per-
son with respect to the value of an asset held by the
issuer or other material matter [ deemed by it ] consid-

ered by the Department to be reasonably related to the
conduct of the issuer’s business.

(2) The cost of preparation of the report will be borne
by the applicant for registration.

[ (b) The Commission may require that the report
referred to in subsection (a) be prepared by an
employee of the Commonwealth. In such event the
Commission will notify the applicant for registra-
tion of the approximate cost of preparing the re-
port, including travel and living expenses. Prior to
commencement of preparation of the report, the
applicant shall deposit with the Commission funds
sufficient to cover costs with instructions authoriz-
ing disbursement of such funds as expenses are
incurred. If it appears additional costs will be
incurred in preparing the report, the applicant will
be notified and required to deposit with the Com-
mission the additional moneys necessary to permit
completion of the work. |

(b) The Department may require that an em-
ployee of the Commonwealth prepare the report
referred to in subsection (a). If this report is re-
quired, the Department will:

(1) Notify the applicant for registration of the
approximate cost of preparing the report, including
travel and living expenses.

(2) Require the applicant to deposit with the
Department funds sufficient to cover costs with
instructions authorizing disbursement of the funds
as expenses are incurred before the commencement
of preparation of the report.

(3) Notify the applicant if it appears additional
costs will be incurred in the preparation of the
report and require the applicant to deposit with
the Department the additional moneys necessary to
permit completion of the work.

(¢) A person who prepares for submission or submits a
technical report to the [ Commission ] Department in
response to the [ Commission’s ] Department request,
and a person who prepares for submission or submits a
technical report intended to be included or referred to in
any part of the registration statement, shall attach to the
report [a]:

(1) A statement as to the person’s qualifications and
experience [ and a further ].

(2) A statement as to a material relationship or other
factor which would bear [ upon ] on the person’s inde-
pendence with respect to the subject matter to which or
the person to whom the report relates.

§ 207.071. Escrow of promotional securities.

(a) The [ Commission will, where it deems ] De-
partment will, if it considers necessary for the protec-
tion of investors, or in the public interest, and subject to
the limitation of section 207(g) of the act (70 P.S.
§ 1-207(g)), require as a condition to the registration of
securities, whether to be sold by the issuer or another
person, that promotional securities be placed in escrow.

(b) The escrow depository shall be a bank or trust
company approved by the [ Commission, provided,
that, if ] Department.

(c) If the escrow depository does not maintain an office
in this Commonwealth, the depository shall file with the
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[ Commission ] Department an irrevocable consent to
service of process with respect to actions arising out of its
duties as escrow depository.

[ (b) For the purposes of this section, the term
“promotional securities” includes securities which
are:

(1) Issued within the 5-year period immediately
preceding the date of the filing of a registration
statement for a consideration substantially differ-
ent from the proposed public offering price and for
which price differential there is no commensurate
change in the earnings or financial position of the
issuer.

(2) Issued in consideration for services.

(3) Issued in consideration for tangible or intan-
gible property, such as patents, copyrights, licenses
or goodwill.

(4) Issued within the 5-year period immediately
preceding the date of the filing of a registration
statement to a promoter or proposed to be issued to
a promoter at a price substantially lower than or
on terms and conditions substantially more favor-
able than those on which securities of the same or
a similar class or series have been or are to be sold
to public investors.

(5) The subject of an order by the Commission
which includes findings that the securities are
promotional securities.

(¢) ] (d) The escrow of promotional securities [ shall ]
must be covered by an agreement which [ shall be ] is

subject to the approval of the [ Commission. One ]
Department.

(e) The issuer shall file one manually signed copy of
the agreement [ shall be filed ] with the [ Commission
prior to] Department before the effectiveness of a
registration of the issuer’s securities.

§ 207.072. Escrow of proceeds.

(a) The [ Commission, when it deems] Depart-
ment, if it considers it necessary for the protection of
investors, and subject to the limitation of section 207(g) of
the act (70 P.S. § 1-207(g)), may require as a condition to
the registration of securities, whether to be sold by the

issuer or another person, that the proceeds [ from ]:

(1) From the sale of the registered security in this
Commonwealth be escrowed until the issuer receives a
specified amount from the sale of the security either in
this Commonwealth or elsewhere[; or that the pro-
ceeds from ].

(2) From the sale of the registered security be es-
crowed for a specific use as set forth in the prospectus.

(b) The escrow depository shall be a bank or trust

company [ acceptable to the Commission ] approved
by the Department.

[ )] (¢) The escrow of proceeds [ shall ] must be
covered by an agreement [ acceptable to the Commis-
sion ] approved by the Department which, at a
minimum, meets the following conditions:

(1) The specified amount of proceeds shall be deposited
in an interest bearing escrow or trust account, the terms
of which are consistent with this subsection, particularly

paragraph [ (7) ] (6).

(2) The escrow depository [ may not be] is not
affiliated with the issuer or any officer, director, promoter
or affiliate of the issuer or the underwriter of the
securities which are the subject of the escrow or trust
account.

(3) The [ agreement shall provide that the] es-
crowed proceeds are not subject to claims by creditors of
the issuer, affiliates of the issuer or underwriters until
the proceeds have been released to the issuer [ pursuant

to ] under the terms of the agreement.

[ @) A manually signed copy of the agreement
shall be filed with the Commission and shall be-
come part of the registration statement.

(5) The agreement shall be signed by an ] (4) An
authorized officer of the issuer, an authorized officer of
the underwriter, if applicable, and an authorized officer of
the escrow depository sign the agreement.

[6)] (5) A summary of the principal terms of the
agreement [ shall be ] are included in the prospectus.

[ (7] (6) If the minimum amount of proceeds is not
raised within the specified time period or for the specific
purpose set forth in the prospectus, the escrowed proceeds
shall be released and returned directly to investors by the
escrow depository by first class mail together with inter-
est earned and without deductions for expenses (including
commissions, fees or salaries), except that payment of
interest shall be waived on proceeds held in escrow for
less than 90 days.

(d) A manually signed copy of the agreement
shall be filed with the Department and become part
of the registration statement.

§ 207.091. Subscription contracts.

[ (@) ] With respect to securities proposed to be sold
under one of the following registration statements, a copy
of a subscription or sale contract proposed to be used
shall be filed with the [ Commission ] Department, as
an exhibit, [ prior to ] before its use in this Common-
wealth:

(1) A registration statement filed under section 205 of
the act (70 P.S. § 1-205) [ when ] if the securities to be
sold are exempt from registration under section 5 of the
Securities Act of 1933 (15 U.S.C.A. § 77e) under Regula-
tion A promulgated under section 3(b) of the Securities
Act of 1933 (15 U.S.C.A. § 77c(b)).

(2) A registration statement filed under section 206 of
the act (70 P.S. § 1-206) [ when ] if the securities to be
sold are exempt from registration under section 5 of the
Securities Act of 1933, under section 3(a)(4) or (11) of the
Securities Act of 1933, Regulation A promulgated under
section 3(b) of the Securities Act of 1933[, ] or Rule 504
of Regulation D promulgated under section 3(b) of the
Securities Act of 1933.

(3) A registration statement filed under section 205 or
206 of the act [ where ] if the securities to be sold are
interests in a direct public participation program.

§ 207.101. Effective period of registration state-
ment.

(a) A registration statement [ which has become ]
that is effective under section 205(c) of the act (70 P.S.
§ 1-205(c)) shall continue in effect until the earliest of the
following events:
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(1) Twelve months after the effective date of the regis-
tration statement under the act, except as provided in
subsection (d).

(2) Securities included in the registration statement
have been sold or the distribution [ terminated ] ended
in this Commonwealth, or both.

(3) The [ Commission ] Department issues an order
under section 208 of the act (70 P.S. § 1-208) denying,
suspending or revoking effectiveness of the registration
statement.

(b) A registration statement [ which has become ]
that is effective by order of the [ Commission ] Depart-
ment under section 206 of the act (70 P.S. § 1-206) shall
continue in effect until the earliest of the following
events:

(1) Twelve months after the effective date of the regis-
tration statement under the act.

(2) Securities included in the registration statement
are sold or the distribution [ terminated ] ended in this
Commonwealth, or both.

(3) The [ Commission ] Department issues an order
under section 208 of the act denying, suspending or
revoking effectiveness of the registration statement.

(¢c) If the [ Commission ] Department has required
more than one filing for a registration statement, a
separate Form 207-J is required for each filing.

(d) Except with respect to an open-end or closed-end
investment company, face amount certificate company or
unit investment trust, as those persons are classified in
the Investment Company Act of 1940 (15 U.S.C.A.
§§ 80a-1—80a-64), the effective period of a section 205
registration statement may be extended beyond the initial
1-year effectiveness period specified in subsection (a)(1) in
increments of 1-year periods up to a maximum of 3 years
from the initial effectiveness date of the registration
statement in this Commonwealth by filing the form
designated as Form 207-J in accordance with the General
Instructions thereto with the [ Commission prior to ]
Department before the expiration of the currently
effective period of registration.

(e) The provisions of [ this section ] subsection (d)
are not available if the issuer, during the [ 3 year ]
3-year period from the initial effectiveness date of the
registration statement in this Commonwealth, is required
to file a new registration statement with Securities and
Exchange Commission.

§ 207.130. Notice to purchasers under section
207(m).

(a) This section applies to offerings of securities which
are registered under section 206 of the act (70 P.S.
§ 1-206) and to securities transactions which are exempt
from registration under [ sections ] section 203(d) and
(p) of the act (70 P.S. § 1-203(d) and (p)) and, if required
[ by rule of the Commission ] under rule of the
Department, section 203(r) of the act.

(b) The notice to purchasers required [ by ] under
section 207(m)(1) of the act (70 P.S. § 1-207(m)(1)) [ shall
be given in accordance with all of the following ] is

in compliance with the act if the notice meets the
following requirements:

(1) [ It shall be ] The notice is in writing.

(2) [ Reference to the notice shall be made on
the ] The cover page of the prospectus used in connection

with the offer and sale of the securities references the
notice.

(3) An explanation of the right of withdrawal contained
in section 207(m)(1) of the act, including the procedure to
be followed in exercising the right, [ shall be given ] is
in the text of the prospectus.

(4) [ Reference to the right of withdrawal shall be

made in any ] A subscription agreement used refer-
ences the right of withdrawal.

(5) The reference to the right of withdrawal described
in paragraph [ (2) shall be] (3) is conspicuous, by
setting it apart from other text and by underlining or
capitalization.

(¢) The notice to purchasers required [ by ] under
section 207(m)(2) of the act [ shall be given in accord-
ance with all of ] is in compliance with the act if
the notice meets the following requirements:

(1) [ It shall be ] The notice is in writing.

(2) An explanation of the right of withdrawal contained
in section 207(m)(2) of the act, including the procedure
to be followed in exercising the right, [ shall be] is
given.

(3) The explanation of the right of withdrawal [ shall
be ] is conspicuous, by setting it apart from other text
and by underlining or capitalization.

(d) [ Timely notice of withdrawal of the purchase
shall be deemed to have been given by a pur-
chaser ] A purchaser’s notice of withdrawal from
the purchase will be considered timely given within
the 2-business day period set forth in section 207(m) of
the act if, during the 2-business day period[ , a written
notice to withdraw from the purchase ]:

(1) The purchaser drafts a written notice of with-
drawal from the purchase.

(2) One of the following applies to the written
notice, the notice is:

[ () Is actually ] (i) Actually received by the issuer
or its affiliate.

[ ) Is sent] (ii) Sent electronically, including by
[ E-mail ] e-mail or facsimile.

[ 3) Is deposited ] (iii) Deposited in the United
States Postal Service, sent registered or certified mail,
and all applicable fees are paid by the sender.

[ (4) Is delivered ] (iv) Delivered to a messenger or
courier service for delivery with applicable fees paid by
the sender.

(e) The following language illustrates a right of with-
drawal notice which complies with section 207(m)(1) of
the act.

“If you have accepted an offer to purchase these
securities made pursuant to a prospectus which
contains a written notice explaining your right to
withdraw your acceptance [ pursuant to] under
section 207(m) of the Pennsylvania Securities Act of
1972, you may elect, within two business days after
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the first time you have received this notice and a
prospectus (which is not materially different from the
final prospectus) to withdraw from your purchase
agreement and receive a full refund of all moneys
paid by you. Your withdrawal will be without any
further liability to any person. To accomplish this
withdrawal, you need only send a written notice
(including a notice by facsimile or electronic mail) to
the issuer (or underwriter if one is listed on the front
page of the prospectus) indicating your intention to
withdraw.”

(f) The following language illustrates a right of with-
drawal which complies with section 207(m)(2) of the act:

“If you have accepted an offer to purchase these
securities and have received a written notice explain-
ing your right to withdraw your acceptance [ pursu-
ant to ] under section 207(m)(2) of the Pennsylvania
Securities Act of 1972, you may elect, within two
business days from the date of receipt by the issuer
of your binding contract of purchase or, in the case of
a transaction in which there is no binding contract of
purchase, within two business days after you make
the initial payment for the securities being offered, to
withdraw your acceptance and receive a full refund of
all moneys paid by you. Your withdrawal of accep-
tance will be without any further liability to any
person. To accomplish this withdrawal, you need only
send a written notice (including a notice by facsimile
or electronic mail) to the issuer (or placement agent if
one is listed on the front page of the offering
memorandum) indicating your intention to with-
draw.”

§ 207.140. [ Signatures on electronic filings ] (Re-
served).

[ Under section 207(n) of the act (70 P.S. § 1-
207(n)), the Commission authorizes the acceptance
of a typed signature in lieu of any requirement for
a manual signature on any notice required to be
filed with the Commission under section 211 of the
act (70 P.S. § 1-211) which is filed with the Commis-
sion electronically through its home page on the
World Wide Web. ]

CHAPTER 208. DENIAL FOR ABANDONMENT

(Editor’s Note: The following section is new and printed
in regular type to enhance readability.)

§ 208.010. Denial for abandonment.

(a) General rule. The Department may deny as aban-
doned an application for registration of securities which
has been on file with the Department for a minimum of
12 consecutive months if the applicant failed to do any of
the following:

(1) Respond to the Department’s notice of abandonment
sent by first class mail to the applicant’s last known
address in the Department’s files within 60 calendar days
after the date the notification was mailed by the Depart-
ment.

(2) Respond to a request for additional information
required under the act.

(3) Otherwise complete the showing required for action
on the application.

(b) Voluntary withdrawal. An applicant may withdraw
an application at any time with the consent of the
Department.

(¢) No refund of fee. On denial for abandonment, the
Department will not refund any filing fees paid before the
date of abandonment or withdrawal.

CHAPTER 209. BOOKS, RECORDS AND
ACCOUNTS
§ 209.010. Required records; report on sales of se-
curities and use of proceeds.

(a) An issuer who sells securities for their own account,
directly or through an underwriter, in an offering regis-
tered or required to be registered under section 205 or
206 of the act (70 P.S. §§ 1-205 [ or ] and 1-206) or in an
offering exempt from registration under [ sections ] sec-
tion 202(e)[,] or 203(d), (p) or (r) of the act (70 P.S.
§8 1-202(e)[,]1 and 1-203(d), (p) [or] and (r)) shall
preserve the following records during the period of the
offering and for a period of 3 years following the last sale
of securities in this Commonwealth or 1 year after the
disposition of all proceeds, whichever is longer:

(1) Ledgers, journals or other records showing pay-
ments received from the sale of securities, including date
of receipt, amount and from whom received; and disburse-
ments of the payments, including date paid, purpose,
amount and to whom made.

(2) A record showing money borrowed and money
loaned together with a record of the collateral [ there-
for | for both.

(3) Checkbooks, bank statements, copies of deposit
slips, cancelled checks and bank record reconciliations.

(4) Minute books and stock ledgers, including stock
transfer records.

(5) A copy of filings with the [ Commission, ] Depart-
ment, and related correspondence and exhibits [ re-
lated thereto ].

(6) Copies of communications sent or originated by the
issuer pertaining to the offer, sale or transfer of securi-
ties, including subscription agreements, purchase con-
tracts and confirmations.

(7) A list of the names and addresses of persons to
whom the securities were offered or sold[; the ] with
the following information included:

(i) The type and amount of securities sold to eachl ;
the ].

(ii) The consideration paid or promised by eachl ;
the ].

(iii) The method of payment, that is, cash, check,
property, services, note or other[ ; and the ].

(iv) The name of the broker-dealer or other persons
who represented the issuer in effecting each sale.

(b) Except as set forth in paragraph (3), report on
sales of securities filing requirements are as follows:

(1) [ Issuers which have ] An issuer which has an
effective registration for the offer and sale of securities in
this Commonwealth under section 206 of the act, except
for open-end or closed-end investment companies, face
amount certificate companies or unit investment trusts,
as those persons are classified in the Investment Com-
pany Act of 1940 (15 U.S.C.A. §§ 80a-1—80a-64), shall
file a report on sales of securities with the [ Commis-
sion ] Department by completing Parts I and II of [ the

form in subsection (c¢) ] Form 209 within 55 days after
1 year from the effective date of the registration state-
ment filed under section 206 of the act.
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(2) An issuer which is an open-end or closed-end
investment company, face amount certificate company or
unit investment trust, as those persons are classified in
the Investment Company Act of 1940, shall file with the
[ Commission ] Department an annual report on sales
of securities in this Commonwealth on Form NF adopted
by [ the North American Securities Administrators
Association, Inc. (or a successor form thereto) ]
NASAA, or successor form, within the following time
periods:

() [ With respect to an open-end or closed-end
investment company or face amount certificate
company, the report required by this subsection
shall be filed with the Commission within 120 days
after its fiscal year end.] 120 days after an open-
end or closed-end investment company’s or face
amount certificate company’s fiscal year end.

(i) [ With respect to a unit investment trust, the
report required by this subsection shall be filed
with the Commission within] 60 days after 1 year
from the date the registration statement relating to the
securities sold in this Commonwealth became effective
with the [ United States] Securities and Exchange
Commission with respect to a unit investment trust.

(3) The following issuers are not required to file [ the
form in subsection (¢) ] Form 209 or Form NF [ (or
successor form thereto) ], or successor form:

(i) Issuers which are open-end or closed-end investment
companies, face amount certificate companies or unit
investment trusts, as those persons are classified in the
Investment Company Act of 1940, that have paid the
maximum fee specified in section 602(b.1)(iv) of the act
(70 P.S. § 1-602(b.1)(iv)).

(i1) Issuers with an effective registration statement for
the offer and sale of securities in this Commonwealth
under section 206 of the act which also have an effective
registration statement under section 5 of the Securities
Act of 1933 (15 U.S.C.A. § 77e) and have paid the
maximum fee specified in section 602(b.1)(iii) of the act.

(ii1) Issuers with an effective registration statement for
the offer and sale of securities in this Commonwealth
under section 206 of the act which also have paid the
maximum fee specified in section 602(b.1)(iii) of the act.

[ (¢) The form for reports required in subsection
(b), except for subsection (b)(2), shall be filed with
the Commission on the form, designated by the
Commission as Form 209 in accordance with the

General Instructions thereto. |
CHAPTER 210. RETROACTIVE REGISTRATION

§ 210.010. Retroactive registration [ of certain invest-
ment company securities ].

[ (@) An open-end or closed-end investment com-
pany, face amount certificate company or unit in-
vestment trust, as those persons are classified in
the Investment Company Act of 1940 (15 U.S.C.A.
§§ 80a-1—80b-21), which, during the effective period
of registration under section 205 or 206 of the act
(70 P.S. §§ 1-205 and 1-206) sold securities in this
Commonwealth in excess of the aggregate amount
registered for sale in this Commonwealth under
section 205 or 206, may apply to the Commission on
Form 210 in accordance with the General Instruc-

tions thereto to register the securities retroactive
to the date of the initial registration.

(b) No application filed on Form 210 may be
granted if, at the time the application is filed with
the Commission, a civil, criminal or administrative
proceeding is pending alleging violations of section
201 of the act (70 P.S. § 1-201) for the sale of the
securities in this Commonwealth or the securities
were sold more than 24 months prior to the date
Form 210 was filed with the Commission. ]

(a) Either of the following may apply to the
Department on Form 210 in accordance with the
General Instructions to register the securities ret-
roactive to the date of the initial registration or to
amend the notice filing retroactive to the date of
the initial notice filing:

(1) An issuer that has an effective registration
statement under section 205 or 206 of the act (70
P.S. §§ 1-205 and 1-206) if an effective registration
statement is on file with the Securities and Ex-
change Commission for the same securities.

(2) An open-end or closed-end investment com-
pany, face amount certificate company or unit in-
vestment trust, as those persons are classified in
sections 1—21 of the Investment Company Act of
1940 (15 U.S.C.A. §§ 80a-1—80b-21), which, during
the effective period of registration under section
205 or 206 of the act or the effective period of a
notice filing sold securities in this Commonwealth
in excess of the aggregate amount registered for
sale in this Commonwealth under section 205 or 206
of the act or covered by the notice filing.

(b) The Department will not grant an application
filed on Form 210 if, at the time the application is
filed with the Department, either of the following
conditions exist:

(1) A civil, criminal or administrative proceeding
is pending alleging violations of section 201 of the
act (70 P.S. § 1-201) for the sale of securities in this
Commonwealth.

(2) The securities were sold more than 24 months
before the date Form 210 was filed with the Depart-
ment.

(¢) An application filed on Form 210 shall be accompa-
nied by a check made payable to the “Commonwealth of
Pennsylvania” in an amount which equals the applicable
oversale assessment in section 602.1(d) of the act (70 P.S.
§ 1-602.1(d)).

CHAPTER 211. FEDERALLY COVERED
SECURITIES

§ 211.010. Notice filings for Federally covered secu-
rities.

(a) 211(a) notice. The notices required under section
211(a) of the act (70 P.S. § 211(a)) to be filed by an
open-end or closed-end investment company, unit invest-
ment trust or face amount certificate company, as those
persons are classified in the Investment Company Act of
1940 (15 U.S.C.A. §§ 80a-1—[ 80a-65 ] 80a-64) (invest-

ment companies) [ shall be made on ] must be:
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(1) Completed by wusing the Uniform Investment
Company Notice Filing Form (Form NF) [ and shall be
accompanied ].

(2) Accompanied by the applicable filing fees and
administrative assessments in sections 602(b.1)(iv) and
602.1(a)(5) of the act (70 P.S. §§ 1-602(b.1)(iv) and
1-602.1(a)(5)).

[ (b) No documents filed by Investment Compa-
nies with the SEC need be filed with the notice
described in subsection (a) except for those docu-
ments filed with the SEC relating to mergers, ac-
quisitions or reorganizations. In that case, copies of
registration statements, prospectuses or posteffec-
tive amendments filed with the SEC are required to
be filed with the Commission at the time the notice
required by subsection (a) is filed.

(c) The notice required by section 211(b) of the
act shall be filed with the Commission on Form D
promulgated by the SEC and effective as of Septem-
ber 1, 1996, not later than 15-calendar days after
the first sale of the Federally covered security in
this Commonwealth and shall be accompanied by
the filing fee in section 602(b.1)(vii) of the act. ]

(b) Exceptions.

(1) The documents filed by an investment com-
pany with the Securities and Exchange Commission
do not need to be filed with the notice described in
subsection (a) except for those documents filed
with the Securities and Exchange Commission re-
lating to mergers, acquisitions or reorganizations.

(2) If paragraph (1) requires the filing of docu-
ments, then an investment company shall file cop-
ies of the registration statements, prospectuses or
posteffective amendments filed with the Securities
and Exchange Commission with the Department at
the time the notice required under subsection (a) is
filed.

(¢) 211(b) notice. The notice required under sec-
tion 211(b) of the act must be:

(1) Filed with the Department on Form D promul-
gated by the Securities and Exchange Commission
and effective as of September 1, 1996.

(2) Filed not later than 15-calendar days after the
first sale of the Federally covered security in this
Commonwealth.

(3) Accompanied by the filing fee in section
602(b.1)(vii) of the act.

(d) Department orders. The Department may is-
sue an order requiring the following with respect
to a Federally covered security under section
18(b)(3) of the Securities Act of 1933 (15 U.S.C.A.
§ 77r(b)(3)):

(1) The filing of documents filed with the Securi-
ties and Exchange Commission under the Securities
Act of 1933 (15 U.S.C.A. §§ 77a—77aa) or any notice
filing form that has been adopted by the Depart-
ment.

(2) The payment of fees prescribed to section
602(b.1) of the act.

Subpart C. REGISTRATION OF BROKER-DEALERS,
AGENTS, INVESTMENT ADVISERS AND
INVESTMENT ADVISER REPRESENTATIVES AND
NOTICE FILINGS BY [ FEDERALLY-COVERED |
FEDERALLY COVERED ADVISERS

CHAPTER 301. REGISTRATION REQUIREMENT
§ 301.020. Agent transfers.

An agent who wishes to [ terminate ] end employ-
ment with one registered broker-dealer and thereafter
[ commence ] begin employment with another regis-
tered broker-dealer may do so without causing a suspen-
sion in the agent’s registration with the [ Commission ]
Department if all of the following conditions are met:

(1) Both the terminating and employing broker-dealers
are members of [ the National Association of Securi-
ties Dealers, Inc. | FINRA.

(2) The transfer is effected in accordance with the
terms, conditions and execution of Item 15 of the Uniform
Application for Securities Industry Registration or Trans-
fer (Form U-4).

CHAPTER 302. EXEMPTIONS

§ 302.060. [ Dual registration of agents in certain
instances | (Reserved).

[ A controlling person of two otherwise unaffili-
ated, registered broker-dealers simultaneously may
be an agent of both the broker-dealers; provided
that, during the period in which the person simul-
taneously is an agent:

(1) The person’s functions and activities on behalf
of one broker-dealer are limited exclusively to deal-
ings and transactions with issuers and involve no
function or activity in any sales or offers of sales to
investors of any securities.

(2) Neither the person’s functions and activities
on behalf of the other broker-dealer nor the activi-
ties of the other broker-dealer involve the sale or
offer of sale of a security of an issuer for whom the
first broker-dealer conducted, or participated in
the conduct of, a transaction at a time when the
controlling person was the agent of the first broker-
dealer. |

§ 302.061. Auctioneers exemption from broker-
dealer and agent registration.

(a) Under the authority contained in section 302(f) of
the act (70 P.S. § 1-302(f)), the [ Commission deems ]
Department considers it appropriate and in the public
interest to exempt persons from the broker-dealer and
agent registration provisions of section 301 of the act (70
P.S. § 1-301) if all of the following conditions are met:

(1) The person meets one of the following conditions:

(i) Is licensed as an auctioneer, apprentice auctioneer,
auction company or auction house under the [ Auction-
eers and Auction Licensing Act (AALA) ] Auctioneer

Licensing and Trading Assistant Registration Act
(ALTARA) (63 P.S. §§ 734.1—734.34).

(ii) Is exempt from registration under section 3(h) of
the [ AALA ] ALTARA (63 P.S. § 734.3(h)).

(iii) Holds a special license to conduct an auction under
section 3(i) of the [ AALA ] ALTARA.
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(2) The person effects transactions in securities solely
at an “auction” or at a “sale at auction” as these terms are

defined in the [ AALA ] ALTARA.

(3) The person engages only in effecting transactions in
securities at an auction or for sale at auction which
constitute a “nonissuer transaction” as that term is
defined in section 102(m) of the act (70 P.S. § 1-102(m)).

(4) The person does not effect transactions in securities
at an auction or for sale at auction more than three times
in any consecutive period of 24 months.

(5) The person and any affiliate of the person currently
is not subject or, within the past 10 years, was not subject
to any of the following:

(1) An order described in section 305(a)(iv) of the act
(70 P.S. § 1-305(a)@iv)).

(i) An injunction described in section 305(a)(iii) of the
act.

(11i) A criminal conviction described in section 305(a)(i1)
of the act.

(iv) An order of the [ Commission ] Department
issued under section 512 of the act (70 P.S. § 1-512).

(v) A court order finding civil contempt under section
509(c) of the act (70 P.S. § 1-509(c)).

(vi) An order of the [ Commission] Department
imposing an administrative assessment under section
602.1 of the act (70 P.S. § 1-602.1) which has not been
paid in full.

() [ Solely for purposes of subsection (a)(3), a
transaction where a bank, as that term is defined in
section 102(d) of the act (70 P.S. § 1-102(d)), acting
as a fiduciary under a trust agreement, estate
administration or other similar relationship, causes
the bank’s securities to be offered and sold at
auction from such accounts shall be deemed to be a
nonissuer transaction. ] For the purposes of subsec-
tion (a)(3), a transaction is considered a nonissuer
transaction if a bank, as that term is defined in
section 102(d) of the act, does the following:

(1) Acts as a fiduciary under a trust agreement,
estate administration or other similar relationship.

(2) Causes the bank’s securities to be offered and
sold at action from the accounts described in sub-
section (b)(1).

§ 302.063. Financial institutions exempt from
broker-dealer and agent registration.

[ (@ ] Under section 302(f) of the act (70 PS. § 1-
302(f), the [ Commission deems ] Department con-
siders it appropriate and in the public interest to exempt
financial institutions and individuals representing finan-
cial institutions from the broker-dealer and agent regis-
tration provisions of section 301 of the act (70 P.S.
§ 1-301), if the activities of the financial institution and
individuals representing the financial institutions are
conducted under a networking arrangement or brokerage
affiliate arrangement.

[ (b) For purposes of this section, the following
terms have the following meanings:

Financial institution—A Federal or State char-
tered bank, savings and loan association, savings
bank or credit union and any service corporation
affiliated with these entities.

Networking arrangement or brokerage affiliate
arrangement—A contractual arrangement between
a broker-dealer registered under section 301 of the
act and a financial institution whereby the broker-
dealer effects transactions in securities for the
account of customers of the financial institution
and the general public which transactions are ef-
fected on, or emanate from, the premises of a
financial institution. ]

§ 302.064. Stock Exchange exemption from agent
registration.

Under the authority contained in section 302(f) of the
act (70 PS. § 1-302(f), the [ Commission deems ]
Department considers it appropriate and in the public
interest to exempt agents from the registration provisions
of section 301 of the act (70 P.S. § 1-301), if all the
following requirements are met:

(1) The agent is representing a broker-dealer which
[ meets the following requirements ] is:

(i) Registered under section 301 of the act.

(i1)) A member of a National securities exchange regis-
tered with the [ United States ] Securities and Ex-
change Commission under the Securities Exchange Act of
1934 (15 U.S.C.A. §§ 78a—| 78kk ] 78pp).

(2) The agent’s only customers are broker-dealers regis-
tered with the [ United States] Securities and Ex-
change Commission under the Securities Exchange Act of
1934 or section 301 of the act.

(3) The agent is not subject to [ a] either of the
following:

(i) A currently effective order under section 305 of the
act (70 P.S. § 1-305) denying, suspending, conditioning or
revoking registration [ or an order of the Commis-
sion ].

(ii) A currently effective order of the Department
issued under section 512 of the act (70 P.S. § 1-512).

§ 302.065. Canadian broker-dealer exempt.

Under section 302(f) of the act (70 P.S. § 1-302(f)), the
[ Commission deems ] Department considers it ap-
propriate and in the public interest to exempt Canadian
broker-dealers and agents representing Canadian broker-
dealers from the broker-dealer and agent registration
provisions of section 301 of the act (70 P.S. § 1-301) when
effecting transactions in securities in this Commonwealth
with persons described in paragraph (1), if the broker-
dealer meets the conditions of paragraph (2).

(1) The customer is one of the following:

(1) A person from Canada who temporarily is present in
this Commonwealth with whom the Canadian broker-
dealer had a bona fide business-customer relationship
before the person entered this Commonwealth.

(i1)) A person from Canada who is present in this
Commonwealth whose only transactions with a Canadian
broker-dealer in this Commonwealth relate to a self-
directed, tax advantaged retirement plan in Canada as to
which the person is the holder or contributor.

(2) The Canadian broker-dealer meets the following
conditions:

(i) Is a member in good standing of a self-regulatory
organization or stock exchange in Canada at the time it is
effecting transactions into this Commonwealth in reliance
on this section.
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(ii) Is registered as a broker or dealer in good standing
in the [ Province or Territory ] province or territory
of Canada from which it is effecting transactions into this
Commonwealth in reliance on this section.

(iii) Discloses to its customers in this Commonwealth
at the time of a transaction made in reliance on this
section that it is not registered under the act.

(Editor’s Note: Sections 302.070 and 302.071 are new
and printed in regular type to enhance readability.)

§ 302.070. Registration exemption for investment
advisers to private funds.

(a) Exemption for private fund advisers. Subject to the
additional requirements of subsection (b), a private fund
adviser is exempt from the registration requirements of
section 301(c) of the act (70 P.S. § 1-301(c)) if the private
fund adviser satisfies the following conditions:

(1) The private fund adviser and any of its advisory
affiliates are not subject to a disqualification as described
in Rule 262 of Securities and Exchange Commission
Regulation A (17 CFR 230.262) (relating to disqualifica-
tion provisions).

(2) The private fund adviser files with the Department
each report and amendment that an exempt reporting
adviser is required to file with the Securities and Ex-
change Commission under Securities and Exchange Com-
mission Rule 204-4 (17 CFR 275.204-4) (relating to
reporting by exempt reporting advisers).

(b) Additional requirements for private fund advisers to
certain 3(c)(1) funds. To qualify for the exemption de-
scribed in subsection (a), a private fund adviser who
advises at least one (3)(c)(1) fund that is not a venture
capital fund shall also:

(1) Advise only those 3(c)(1) funds, other than venture
capital funds, whose outstanding securities other than
short-term paper are beneficially owned entirely by per-
sons who would each meet the definition of “qualified
client” in Securities and Exchange Commission Rule
205-3 (17 CFR 275.205-3) (relating to exemption from the
compensation prohibition of section 205(a)(1) for invest-
ment advisers), at the time the securities are purchased
from the issuer.

(2) Disclose, at the time of purchase, the following in
writing to each beneficial owner of a 3(c)(1) fund that is
not a venture capital fund:

(i) Services, if any, to be provided to individual benefi-
cial owners.

(i) Duties, if any, the investment adviser owes to the
beneficial owners.

(iii) Any other material information affecting the rights
or responsibilities of the beneficial owners.

(3) Obtain on an annual basis audited financial state-
ments of each 3(c)(1) fund that is not a venture capital
fund and deliver a copy of the audited financial state-
ments to each beneficial owner of the fund.

(¢) Federally covered investment advisers. If a private
fund adviser is registered with the Securities and Ex-
change Commission, the adviser is not eligible for this
exemption and shall comply with the State notice filing
requirements applicable to Federally covered investment
advisers in section 303(a)(iii) of the act (70 P.S. § 1-
303(a)(iii)).

(d) Investment adviser representatives. A person is ex-
empt from the registration requirements of section 301(c)
of the act if the person:

(1) Is employed by or associated with an investment
adviser that is exempt from registration in this Common-
wealth under this section.

(2) Does not otherwise act as an investment adviser
representative.

(e) Electronic filing.

(1) A private fund adviser shall file the report filings
described in subsection (a)(2) electronically through the
IARD.

(2) The Department will consider a report filed when
the report and the fee required under section 602.1 of the
act (70 P.S. § 1-602.1) are filed and accepted by the IARD
on the Department’s behalf.

(f) Transition. If an investment adviser becomes ineli-
gible for the exemption provided in this section, the
investment adviser shall comply with all applicable laws
and rules requiring registration or notice filing within 90
days from the date the investment adviser’s eligibility for
this exemption ceases.

(g) Grandfathering for investment advisers to 3(c)(1)
funds with nonqualified clients. An investment adviser to
a 3(c)(1) fund, other than a venture capital fund, that has
one or more beneficial owners who are not qualified
clients as described in subsection (b)(1) is eligible for the
exemption contained in subsection (a) if the following
conditions are satisfied:

(1) The subject fund existed before the effective date of
this section.

(2) The subject fund ceases to accept beneficial owners
who are not qualified clients, as described in subsection
(b)(1), as of the effective date of this section.

(3) The investment adviser discloses in writing the
information described in subsection (b)(2) to all beneficial
owners of the fund.

(4) The investment adviser delivers audited financial
statements as required under subsection (b)(3) as of the
effective date of this section.

(h) Scope. This section does not supersede an appli-
cable exclusion from the definition of “investment ad-
viser” or “exemption from registration for an investment
adviser” in the act.

§ 302.071. Registration exemption for solicitors.

A solicitor does not need to register as an investment
adviser or investment adviser representative if the solici-
tor:

(1) Is in compliance with all requirements of § 404.012
(relating to cash payment for client solicitation).

(2) Provides impersonal investment advisory services.

(3) Is not subject to any order, judgment or decree
described in section 305(a)(ii)—(vi) of the act (70 P.S.
§ 1-305(a)(ii)—(vi)).

CHAPTER 303. REGISTRATION PROCEDURE
§ 303.011. Broker-dealer registration procedures.

[ (@) An application for initial registration as a
broker-dealer shall contain the information re-
quested in and shall be made on Uniform Applica-
tion for Broker-Dealer Registration (Form BD), or a
successor form, and shall be made in the following
manner:

(1) An applicant which is not a member of the
National Association of Securities Dealers, Inc.
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(NASD) or a member of a National securities ex-
change registered with the United States Securities
and Exchange Commission (SEC) under the Securi-
ties Exchange Act of 1934 (15 U.S.C.A. §§ 78a—78KkKk)
shall complete and file one copy of Form BD with
the Commission accompanied by the requisite filing
fee required by section 602(d.1) of the act (70 P.S.
§ 1-602(d.1)), the compliance assessment required
by section 602.1(a)(3) of the act (70 P.S. § 1-
602.1(a)(3)), and financial statements in the form
required by subsections (b) and (c).

(2) An applicant which is not a member of the
NASD but is a member of a National securities
exchange registered with the SEC under the Secu-
rities Exchange Act of 1934 shall complete and file
one copy of Form BD with the Commission accom-
panied by the requisite filing fee required by sec-
tion 602(d.1) of the act and the compliance assess-
ment required by section 602.1(a)(3) of the act.

(3) An applicant which is a member of NASD
shall file Form BD in the manner set forth in
§ 603.011(f) (relating to filing requirements) accom-
panied by the filing fee required by section 602(d.1)
of the act and the compliance assessment required
by section 602.1(a)(3) of the act.

(b) Except for applicants described in subsections
(a)(2) and (3), every application shall be accompa-
nied by a statement of the financial condition of the
applicant prepared in accordance with generally
accepted accounting principles and accompanied
by an auditor’s report containing an unqualified
opinion of an independent certified public accoun-
tant. The audited statement of financial condition
shall be as of the end of the applicant’s most recent
fiscal year, or the preceding fiscal year if the
statement of financial condition for the most re-
cently ended fiscal year is unavailable and if the
application is filed within 14 months of the end of
the preceding fiscal year. If the date of the most
recent audited statement of financial condition is
more than 45 days prior to the date of filing, the
applicant also shall file an unaudited statement of
financial condition as of a date within 45 days of
the date of filing. As a part of the statement, the
Commission may require the filing of separate
schedules:

(1) Listing the securities owned by the applicant
valued at the market.

(2) Stating material contractual commitments of
the applicant not otherwise reflected in the state-
ments.

(c) Except for applicants described in subsections
(a)(2) and (3), an applicant that has commenced to
act as a broker-dealer, the audited statement of
financial condition shall be accompanied by an
audited statement of income as of the end of the
applicant’s most recent fiscal year, or the preceding
fiscal year if the statement of income for the most
recently ended fiscal year is unavailable and if the
application is filed within 14 months of the end of
the preceding fiscal year.

(d) An applicant described in subsection (a)(2) or
(3) shall provide the Commission, within 5 days of
receipt of a written or electronic request, a copy of
any financial statement or financial information
required by SEC rules or the rules of a National

securities association or National securities ex-
change registered with the SEC of which the appli-
cant is a member.

(e) A broker-dealer registered under the act shall
take steps necessary to ensure that material infor-
mation contained in its Form BD remains current
and accurate. If a material statement made in Form
BD becomes incorrect or inaccurate, the broker-
dealer shall file with the Commission an amend-
ment on Form BD within 30 days of the occurrence
of the event which required the filing of the amend-
ment. |

(a) An applicant for initial registration as a
broker-dealer shall complete a Uniform Application
for Broker-Dealer Registration (Form BD), or a
successor form.

(b) An applicant which is not a member of FINRA
or a member of a National securities exchange
registered with the Securities and Exchange Com-
mission under the Securities Exchange Act of 1934
(15 U.S.C.A. §§ 78a—78pp) shall complete and file
with the Department:

(1) A copy of Form BD.

(2) The filing fee required under section 602(d.1)
of the act (70 P.S. § 1-602(d.1)).

(3) The compliance assessment required under
section 602.1(a)(3) of the act (70 P.S. § 1-602.1(a)(3)).

(4) Financial statements in the form required
under subsections (e), (f) and (g).

(¢) An applicant which is not a member of FINRA
but is a member of a National securities exchange
registered with the Securities and Exchange Com-
mission under the Securities Exchange Act of 1934
shall complete and file with the Department:

(1) A copy of Form BD.

(2) The filing fee required under section 602(d.1)
of the act.

(3) The compliance assessment required under
section 602.1(a)(3) of the act.

(d) An applicant which is a member of FINRA
shall file with the Department:

(1) Form BD in the manner set forth in
§ 603.011(f) (relating to filing requirements).

(2) The filing fee required under section 602(d.1)
of the act.

(3) The compliance assessment required under
section 602.1(a)(3) of the act.

(e) Except for applicants described in subsections
(c) and (d), applicants shall file a statement of the
financial condition of the applicant which meets
the following conditions:

(1) The statement is prepared in accordance with
generally accepted accounting principles.

(2) The statement is accompanied by an auditor’s
report containing an unqualified opinion of an
independent certified public accountant, which is
as of either of the following:

(i) The end of the applicant’s most recent fiscal
year.
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(ii) The preceding fiscal year if:

(A) The statement of financial condition for the
most recently ended fiscal year is unavailable.

(B) The application is filed within 14 months of
the end of the preceding fiscal year.

(f) Except for applicants described in subsections
(c) and (d), if the date of the most recent audited
statement of financial condition is more than 45
days before the date of filing, the applicant also
shall file an unaudited statement of financial condi-
tion as of a date within 45 days of the date of filing
which the Department may require include the
filing of separate schedules:

(1) Listing the securities owned by the applicant
valued at the market.

(2) Stating material contractual commitments of
the applicant not otherwise reflected in the state-
ments.

(g) Except for applicants described in subsections
(¢) and (d), if an applicant has commenced to act as
a broker-dealer, the audited statement of financial
condition shall be accompanied by an audited state-
ment of income which is as of either of the follow-
ing:

(1) The end of the applicant’s most recent fiscal
year.

(2) The preceding fiscal year if:

(i) The statement of income for the most recently
ended fiscal year is unavailable.

(ii) The application is filed within 14 months of
the end of the preceding fiscal year.

(h) An applicant described in subsections (¢) and
(d) shall provide to the Department, within 5 days
of receipt of a written or electronic request, a copy
of any financial statement or financial information
required under the Securities and Exchange Com-
mission rules or the rules of a National securities
association or National securities exchange regis-
tered with the Securities and Exchange Commis-
sion of which the applicant is a member.

(i) A broker-dealer registered under the act shall
take steps necessary to ensure that material infor-
mation contained in its Form BD remains current
and accurate. If a material statement made in Form
BD becomes incorrect or inaccurate, the broker-
dealer shall file with the Department an amend-
ment on Form BD within 30 days of the occurrence
of the event which required the filing of the amend-
ment.

§ 303.012. Investment adviser registration proce-
dure.

(a) An [ application ] applicant for initial registra-
tion as an investment adviser shall [ contain the infor-

mation requested in and shall be made on the ]
complete a Uniform Application for Investment Adviser
Registration (Form ADV), or a successor form.

(b) The applicant shall complete and file with the
[ Commission ] Department or with an investment
adviser registration depository designated by [ order of
the Commission one copy of the form accompanied
by the filing fee in ] the Department:

(1) Form ADV.

(2) The filing fee required under section 602(d.1) of
the act (70 P.S. § 1-602(d.1)[ , the ].

(8) The compliance assessment in section 602.1(a)(4) of
the act [ and any exhibits required by this section ].

(4) Any exhibits required under this section.

[] e Except as set forth in subsection [ @, the
following statements of financial condition shall
accompany an application for initial registration as
an investment adviser:] (j), an applicant having
custody of client funds or securities or requiring
payment of advisory fees 6 months or more in
advance and in excess of $1,200 per client shall file:

(1) An [ applicant that has custody of client funds
or securities or an applicant that requires payment
of advisory fees 6 months or more in advance and
in excess of $1,200 per client shall file an | audited
balance sheet of the applicant prepared in accordance
with generally accepted accounting principles [ and ac-
companied by a] which is as of the end of the
applicant’s most recent fiscal year.

(2) A standard audit report containing an unqualified
opinion of an independent certified public accountant| .
The ] within which the accountant shall submit, as a
supplementary opinion, comments based [ upon ] on the
audit as to [ material ] the:

(i) Material inadequacies found to exist in the ac-
counting system[, the internal accounting controls
and the procedures ].

(ii) Internal accounting controls.

(iii) Procedures for safeguarding securities and funds
[ and shall indicate | with an indication of corrective
action taken or proposed. [ The balance sheet required
by this paragraph shall be as of the end of the
applicant’s most recent fiscal year. If that balance
sheet is as of a date more than 45 days prior to the
date of filing the application, the applicant also
shall file a subsequent balance sheet prepared in
accordance with generally accepted accounting
principles as of a date within 45 days of the date of
filing. This balance sheet may be unaudited and
may be prepared by management of the applicant.

(2) An applicant that has discretionary authority
over client funds or securities, but not custody,
shall file a balance sheet which need not be audited
but shall be prepared in accordance with generally
accepted accounting principles. The balance sheet
required by this paragraph shall be as of the end of
the applicant’s most recent fiscal year. If that bal-
ance sheet is as of a date more than 45 days prior
to the date of filing the application, the applicant
also shall file a subsequent balance sheet, which
must be prepared in accordance with generally
accepted accounting principles as of a date within
45 days of filing the application. Each balance sheet
required by this paragraph may be unaudited and
prepared by management of the applicant. Each
balance sheet required by this paragraph also shall
contain a representation by the applicant that the
balance sheet is true and accurate.
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(8) An applicant whose proposed activities do not
come within paragraph (1) or (2) need not file a
statement of financial condition. ]

(3) A subsequent balance sheet, if the balance
sheet required under paragraph (1) is of a date
more than 45 days before the filing date of the
application:

(i) The subsequent balance sheet must be:

(A) Prepared in accordance with generally ac-
cepted accounting principles.

(B) Dated as of a date within 45 days of the filing
date of the application.

(ii) The subsequent balance sheet may be unau-
dited and prepared by management of the appli-
cant.

(d) The balance sheet required under subsection
(¢c) does not need to be filed if the investment
adviser has custody of client funds or securities
solely as a result of either of the following:

(1) The investment adviser receives fees directly
deducted from clients’ funds or securities in compli-
ance with § 303.042(a)(3)(i) (relating to investment
adviser capital requirements).

(2) The investment adviser serves as a general
partner, manager of a limited liability company or
occupies a similar status or performs a similar
function which gives the investment adviser or its
supervised person legal ownership or access to
client funds or securities, if the investment adviser
is in compliance with § 303.042(a)(3)(ii).

(e) Except as set forth in subsection (j), an appli-
cant that has discretionary authority over client
funds or securities, but not custody, shall file:

(1) A balance sheet prepared in accordance with
generally accepted accounting principles which is
as of the end of the applicant’s most recent fiscal
year.

(2) A subsequent balance sheet prepared in ac-
cordance with generally accepted accounting prin-
ciples and dated within 45 days of the filing date if
the balance sheet required under paragraph (1) is
dated more than 45 days before the filing date of
the application.

(f) The balance sheets required under subsection
(e)(1) and (2):

(1) May be unaudited and prepared by manage-
ment of the applicant.

(2) Shall contain a representation by the appli-
cant that the balance sheet is true and accurate.

(g) Except as set forth in subsection (j), an appli-
cant whose proposed activities do not come within

subsection (¢) or (e) does not need to file a state-
ment of financial condition.

[ (¢©)] (h) As part of the requirements relating to the
statements of financial condition set forth in [ subsec-
tion (b), the Commission | subsections (c) and (e),
the Department may require the following:

(1) A list of the securities reflected in the statement of
financial condition of the applicant valued at the market.

(2) A description of material contractual commitments
of the applicant not otherwise reflected in the statement
of financial condition.

(3) [ In the case of a sole proprietor, whose state-
ment of financial condition includes only those
assets and liabilities used in the applicant’s invest-
ment adviser business, an | An affirmative statement
by the applicant that its liabilities which have not been
incurred in the course of business as an investment
adviser are not greater than the applicant’s assets not
used in its investment adviser business if the applicant
is a sole proprietor, whose statement of financial
condition includes only those assets and liabilities
used in the applicant’s investment adviser business.

[ (d) ] G) An investment adviser registered under the
act shall take steps necessary to ensure that material
information contained in its Form ADV and exhibits
remains current and accurate. If a material statement
made in Form ADV and exhibits becomes incorrect or
inaccurate the investment adviser shall file with the
[ Commission ] Department an amendment on Form
ADV within 30 days of the occurrence of the event which
requires the filing of the amendment.

[ (¢) For purposes of this section, the following
terms have the following meanings:

Principal place of business—The meaning set
forth in 17 CFR 275.203A-3(c) (relating to defini-
tions) promulgated under the Investment Advisers
Act of 1940 (15 U.S.C.A. §§ 80b-1—80b-21).

® ] ) An applicant that maintains its principal place
of business in a state other than this Commonwealth
[ need not comply with subsection (b) if the appli-
cant meets the following ] does not need to comply
with subsections (c) and (e) if the applicant:

(1) Is registered as an investment adviser in the state
in which it maintains its principal place of business.

(2) Is in compliance with the financial reporting re-
quirements of the state in which it maintains its principal
place of business.

(3) Has not taken custody of the assets of any client
residing in this Commonwealth at any time during the
preceding 12-month period.

§ 303.013. Agent registration procedures.

(a) An [ application ] applicant for initial registra-
tion as an agent of a broker-dealer or issuer shall
[ contain the information requested in and shall be
made on ] complete a Uniform Application for Securi-
ties Industry Registration or Transfer (Form U-4) or a
successor form. [ Except as provided in subsection
(b), the agent and the broker-dealer or issuer shall
complete and file with the Commission one copy of
Form U-4 and exhibits thereto accompanied by the
filing fee required by section 602(d.1) of the act (70
P.S. § 1-602(d.1)), the compliance assessment re-
quired by section 602.1(a)(1) of the act (70 P.S.
§ 1-602.1(a)(1)) and evidence of passage of the ex-
aminations required by § 303.031 (relating to ex-
amination requirements for agents). |

(b) Except as provided in subsection (c), the
agent and the broker-dealer or issuer shall com-
plete and file with the Department:
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(1) Form U-4 and exhibits.

(2) The filing fee required under section 602(d.1)
of the act (70 P.S. § 1-602(d.1)).

(8) The compliance assessment required under
section 602.1(a)(1) of the act (70 P.S. § 1-602.1(a)(1)).

(4) Evidence of passage of the examinations re-
quired under § 303.031 (relating to examination
requirement for agents).

[ ®) ] (¢) An applicant for registration as an agent of
a broker-dealer which is a member firm of [ the Na-
tional Association of Securities Dealers (NASD) ]

FINRA shall file the following items in the manner set
forth in § 603.011(f) (relating to filing requirements):

(1) A completed and executed Form U-4 and exhibits
[ thereto ].

(2) The filing fee required [by ] under section
602(d.1) of the act.

(3) The compliance assessment required [ by ] under
section 602.1(a)(1) of the act.

(4) Evidence of passage of the examinations required
[ by ] under § 303.031.

[ (] (d) An agent and broker-dealer or issuer shall
take necessary steps to ensure that material information
contained in Form U-4 remains current and accurate. If a
material statement made in the Form U-4 becomes
incorrect or inaccurate, the agent and broker-dealer or
issuer shall file with the [ Commission ] Department
an amendment to Form U-4 within 30 days of the
occurrence of the event which requires the filing of the
amendment.

§ 303.014. Investment adviser representative regis-
tration procedures.

(a) An [ application ] applicant for initial registra-
tion as an investment adviser representative of an invest-
ment adviser or [ Federally-covered adviser shall
contain the information requested in and shall be
made on the ] Federally covered adviser shall com-
plete a Uniform Application for Securities Industry Reg-
istration or Transfer Form (Form U-4), or a successor
form.

(b) The investment adviser representative and the
investment adviser or Federally covered adviser shall
complete and file with the [ Commission ] Department
or with an investment adviser registration depository
designated by [ order of the Commission one copy of
Form U-4 and exhibits thereto accompanied by the
filing fee required by section 602(d.1) of the act (70
P.S. § 1-602(d.1)), the compliance assessment re-
quired by section 602.1(a)(1) of the act (70 P.S.
§ 1-602.1(a)(1)) and the results evidencing passage
of the examinations required by § 303.032 (relating
to qualification of and examination requirement for
investment advisers and investment adviser repre-
sentatives). | the Department:

(1) Form U-4 and exhibits.

(2) The filing fee required under section 602(d.1)
of the act (70 P.S. § 1-602(d.1)).

(3) The compliance assessment required under
section 602.1(a)(1) of the act (70 P.S. § 1-602.1(a)(1)).

(4) The results evidencing passage of the exami-
nations required under § 303.032 (relating to exami-
nation requirements for investment advisers and
investment adviser representatives).

[ ) ] (¢) An investment adviser representative and an

investment adviser or [ Federally-covered ] Federally
covered adviser shall take necessary steps to ensure that
material information contained in Form U-4 remains
current and accurate. If a material statement made in the
Form U-4 becomes incorrect or incomplete, the invest-
ment adviser representative and the investment adviser
or [Federally-covered] Federally covered adviser

shall file with the [ Commission] Department an
amendment to Form U-4 within 30 days of the occurrence
of the event which requires the filing of the amendment.

§ 303.015. Notice filing for [ Federally-covered ] Fed-
erally covered advisers.

[ (@) Initial filing. The notice required to be filed
by Federally-covered advisers under section
303(a)(iii) of the act (70 P.S. § 1-303(a)(iii)) shall be
the uniform application for investment adviser reg-
istration (Form ADV) or successor form thereto as
filed with the United States Securities and Ex-
change Commission. Prior to the Federally-covered
adviser conducting advisory business in this Com-
monwealth, a completed Form ADV accompanied by
the notice filing fee required by section 602(d.1) of
the act (70 P.S. § 1-602(d.1)) shall be filed with the
Commission or with an investment adviser registra-
tion depository designated by order of the Commis-
sion.

(b) Renewals. Every Federally-covered adviser
conducting advisory business in this Common-
wealth annually shall pay a notice filing fee set
forth in section 602(d.1) of the act. Payment of the
notice filing fee should be made directly with the
Commission or with an investment adviser registra-
tion depository designated by order of the Commis-
sion. ]

(a) Format. Federally covered advisers required
to file notice under section 303(a)(iii) of the act (70
P.S. § 1-303(a)(iii)) shall file the uniform application
for investment adviser registration, Form ADV or
successor form as filed with the Securities and
Exchange Commission.

(b) Initial filing. Before the Federally covered
adviser conducts advisory business in this Com-
monwealth, the Federally covered adviser shall file
a completed Form ADV accompanied by the notice
filing fee required under section 602(d.1) of the act
(70 P.S. § 1-602(d.1)) with the Department or with
an investment adviser registration depository des-
ignated by the Department.

(¢) Renewals. Every Federally covered adviser
conducting advisory business in this Common-
wealth annually shall pay a notice filing fee set
forth in section 602(d.1) of the act to the Depart-
ment or to an investment adviser registration de-
pository designated by the Department.

(Editor’s Note: The following section is new and printed
in regular type to enhance readability.)

§ 303.016. Considered as abandoned.

(a) General rule. The Department may consider as
abandoned an application for registration as a broker-
dealer, agent, investment advisor or investment advisor
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representative which has been on file with the Depart-
ment for a minimum of 6 consecutive months if the
applicant failed to do any of the following:

(1) Respond within 60 days after written notice sent by
first class mail to the applicant’s last known address in
the Department’s files warning the applicant that the
application will be considered abandoned.

(2) Respond to any request for additional information
required under the act.

(3) Complete the showing required for action on the
application.

(b) Voluntary withdrawal. An applicant may, with the
consent of the Department, withdraw an application at
any time.

(¢) No refund of fee. On abandonment or voluntary
withdrawal, there will not be a refund for any filing fee
paid before the date of the abandonment or withdrawal.

§ 303.021. Registration and notice filing procedures for
successors to a broker-dealer, investment adviser or

[ Federally-covered ] Federally covered adviser.

[ (@) The following apply with respect to broker-
dealers:

(1) When a broker-dealer is formed or proposed
to be formed for the purpose of succeeding to, and
continuing the business of, a broker-dealer regis-
tered under section 301 of the act (70 P.S. § 1-301)
and as a broker or dealer under section 15(b) of the
Securities Exchange Act of 1934 (15 U.S.C.A.
§ 770(b)) (successor broker-dealer) based solely on
a change in the predecessor’s date or state of
incorporation, form of organization or composition
of a partnership, the successor broker-dealer shall
comply with the requirements of SEC Rule 15bl-
3(a) promulgated under the Securities Exchange
Act of 1934, except that the successor broker-dealer
shall file the amendments to Form BD with the
Commission.

(2) When a broker-dealer is formed or proposed
to be formed for the purpose of succeeding to, and
continuing the business of, a broker-dealer regis-
tered under section 301 of the act and as a broker
or dealer under section 15(b) of the Securities
Exchange Act of 1934 (successor broker-dealer) for
reasons other than a change in the predecessor’s
date or state of incorporation, form of organization
or composition of a partnership, the successor
broker-dealer shall comply with the requirements
of SEC Rule 15b1-3(b) promulgated under the Secu-
rities Exchange Act of 1934, except that the succes-
sor shall file Form BD with the Commission.

(b) The following shall apply to investment advis-
ers:

(1) When an investment adviser is formed or
proposed to be formed for the purpose of succeed-
ing to, and continuing the business of, an invest-
ment adviser registered under section 301 of the
act (successor investment adviser) based solely on a
change in the predecessor’s date or state of incor-
poration, form of organization or composition of a
partnership, the successor investment adviser may
file an initial application for registration by amend-
ing Form ADV of the predecessor and, under sec-
tion 303(b) of the act (70 P.S. § 1-303(b)), succeed to
the unexpired portion of the predecessor’s term of
registration.

(2) When an investment adviser is formed or
proposed to be formed for the purpose of succeed-
ing to, and continuing the business of, an invest-
ment adviser registered under section 301 of the
act for reasons other than a change in the prede-
cessor’s date or state of incorporation, form of
organization or composition of a partnership, the
successor investment adviser shall file Form ADV
with the Commission. Upon registration, the suc-
cessor investment adviser, under section 303(b) of
the act, shall succeed to the unexpired portion of
the predecessor’s term of registration.

(¢c) When a Federally covered adviser is formed
or proposed to be formed for the purpose of suc-
ceeding to, and continuing the business of, a regis-
tered investment adviser or of another Federally-
covered adviser (successor Federally-covered
adviser), the successor Federally-covered adviser
shall file with the Commission either Form ADV or
an amendment to Form ADV as required under SEC
Release No. IA-1357 (December 28, 1992) and, under
section 303(b) of the act, shall succeed to the
unexpired portion of the predecessor’s notice pe-
riod. ]

(a) If a broker-dealer is formed or proposed to be
formed to succeed to, and continue the business of,
a broker-dealer registered under section 301 of the
act (70 P.S. § 1-301) and as a broker or dealer under
section 15(b) of the Securities Exchange Act of 1934
(15 U.S.C.A. § 770(b)) (successor broker-dealer), and
the decision is for either of the following reasons:

(1) Based solely on a change in the predecessor’s
date or state of incorporation, form of organization
or composition of a partnership, the successor
broker-dealer shall comply with the requirements
of Rule 15b1-3(a) promulgated under the Securities
Exchange Act of 1934 (15 U.S.C.A. §§ 78a—78pp),
except that the successor broker-dealer shall file
the amendments to Form BD with the Department.

(2) For reasons other than a change in the prede-
cessor’s date or state of incorporation, form of
organization or composition of a partnership, the
successor broker-dealer shall comply with the re-
quirements of Rule 15b1-3(b) promulgated under
the Securities Exchange Act of 1934, except that the
successor shall file Form BD with the Department.

(b) If an investment adviser is formed or pro-
posed to be formed to succeed to, and continue the
business of, an investment adviser registered under
section 301 of the act (successor investment ad-
viser), and the decision is for either of the following
reasons:

(1) Based solely on a change in the predecessor’s
date or state of incorporation, form of organization
or composition of a partnership, the successor in-
vestment adviser shall:

(i) File an initial application for registration by
amending Form ADV of the predecessor.

(ii) Succeed to the unexpired part of the prede-
cessor’s term of registration under section 303(b) of
the act (70 P.S. § 1-303(b)).

(2) For reasons other than a change in the prede-
cessor’s date or state of incorporation, form of
organization or composition of a partnership, the
successor investment adviser shall:
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(i) File Form ADV with the Department.

(ii) Succeed to the unexpired part of the prede-
cessor’s term of registration, after registration un-
der section 303(b) of the act.

(c) If a Federally covered adviser is formed or
proposed to be formed to succeed to, and continue
the business of, a registered investment adviser or
of another Federally covered adviser, the successor
Federally covered adviser shall:

(1) File with the Department either Form ADV or
an amendment to Form ADV as required under
Securities and Exchange Commission Release No.
TA-1357 (December 28, 1992) and, under section
303(b) of the act.

(2) Succeed to the unexpired part of the prede-
cessor’s notice period.

§ 303.031. Examination requirement for agents.

(a) An individual may not be registered as an agent
under the act unless the individual [ has met ] meets
the requirements of subsections (b) and (c).

(b) The applicant [ has received ] receives a passing
grade on the securities examination for principals or
registered representatives administered by [ the Na-
tional Association of Securities Dealers, Inc., the
New York Stock Exchange or the United States ]
FINRA or the Securities and Exchange Commission
within 2 years [ prior to ] before the date of filing an
application for registration. [ An applicant will be
deemed to have met the requirements ] The Depart-
ment considers the requirements of this subsection
met if any of the following apply:

[@] @) The applicant previously has passed the
examination and has not had a lapse in employment with
a broker-dealer for a period exceeding 2 years.

[ Gi) ] (2) The applicant has received a waiver of the
examination requirement by [ the NASD ] FINRA.

[ Gii) ] (8) The applicant has received [ a Commis-
sion order ] notice from the Department waiving the
examination requirement.

(c) The applicant [ has received ] receives a passing
grade on the Uniform Securities Agent State Law Exami-
nation (Series 63) or[, alternatively,] the Uniform
Combined State Law Examination (Series 66) and the
General Securities Representative Examination (Series 7)
or successor examination administered by [ the NASD
within 2 years prior to] FINRA within 2 years
before the date of filing an application for registration.
[ An applicant will be deemed to have met ] The
Department considers the requirements of this subsec-
tion met if any of the following apply:

[ G 1 (@) The applicant previously has passed the
Series 63 or[ , alternatively, ] the Series 66 and Series

7, and has not had a lapse in employment with a
broker-dealer for a period exceeding 2 years.

[ Gi) ] (2) The applicant has received [ a Commission
order ] notice from the Department waiving the

requirement to take the Series 63 or[, alternatively, ]
the Series 66 and Series 7.

§ 303.032. Examination requirements for invest-
ment advisers and investment adviser representa-
tives.

(a) Examination requirements. | An individual may
not ] To be registered as an investment adviser or
investment adviser representative under the act [ unless
the person has met one of the following qualifica-
tions ], an individual shall meet one of the follow-
ing examination requirements:

(1) [ Received ] The individual, on or after January
1, 2000, and within 2 years immediately [ prior to ]
before the date of filing an application with the [ Com-
mission, ]| Department, received a passing grade on

The Uniform Investment Adviser Law Examination (Se-
ries 65), or successor examination.

(2) [ Received ] The individual, on or after January
1, 2000, and within 2 years immediately [ prior to ]
before the date of filing an application with the [ Com-

mission, ]| Department, received a passing grade on
the:

(i) General Securities Representative Examination (Se-
ries 7) administered by [ the National Association of
Securities Dealers , Inc. and the | FINRA.

(ii) Uniform Combined State Law Examination (Series
66) or successor examinations.

(3) [ Received ] The individual, on or after January
1, 2000[ , J:

(i) Received a passing grade on either the Series 65
examination or passing grades on both the Series 7 and
Series 66 examinations [ and has ].

(ii) Has not had a lapse in registration as an invest-
ment adviser or investment adviser representative in any
state other than this Commonwealth for a period exceed-
ing 2 years immediately [ prior to ] before the date of
filing an application with the [ Commission ] Depart-
ment.

(b) Grandfathering.

(1) Compliance with subsection (a) is waived if the
individual meets the following [ qualifications ] condi-
tions:

(i) [ Prior to January 1, 2000, the individual had ]
The individual, before January 1, 2000, received a
passing grade on the Series 2, 7, 8 or 24 examination for
registered representatives or supervisors administered by
[ the National Association of Securities Dealers,
Inc. ] FINRA and the Series 65 or Series 66 examina-
tions.

(i) The individual has not had a lapse in employment
as an investment adviser, investment adviser representa-
tive, or principal or agent of a broker-dealer for any
consecutive period exceeding 2 years immediately preced-
ing the date of filing an application with the [ Commis-

sion ] Department.

(2) [ An individual need not comply ] Compliance
with subsection (a) is waived if the individual meets the
following [ qualifications ] conditions:

(i) [ Prior to January 1, 2000, the individual ] The
individual, before January 1, 2000, was registered as

PENNSYLVANIA BULLETIN, VOL. 46, NO. 27, JULY 2, 2016



3466 PROPOSED RULEMAKING

an investment adviser or investment adviser representa-
tive in any state requiring the licensing, registration or
qualification of investment advisers or investment adviser
representatives.

(i1) The individual has not had a lapse in registration
as an investment adviser or investment adviser repre-

sentative in another state for any consecutive period
exceeding 2 years immediately preceding the date of filing

an application with the [ Commission ] Department.

(¢) Waivers of exam requirements. Compliance with
subsection (a) is waived if:

(1) The individual meets the following [ qualifica-
tions ]| conditions:

(i) [ Has no] The individual does not have a
disciplinary history which requires an affirmative re-
sponse to Items 23A-E or Item 23H of The Uniform
Application for Securities Industry Registration or Trans-
fer (Form U-4) or successor items thereto.

(i) [ Has ] The individual has been awarded any of
the following designations which, at the time of filing of
the application with the [ Commission ] Department,
is current and in good standing:

(A) Certified Financial Planner (CFP) awarded by the
Certified Financial Planner Board of Standards, Inc.

(B) Chartered Financial Consultant (ChFC) or Master
of Science and Financial Services (MSFS) awarded by the
American College, Bryn Mawr, Pennsylvania.

(C) Chartered Financial Analyst (CFA) awarded by the
Institute of Chartered Financial Analysts.

(D) Personal Financial Specialist (PFS) awarded by the
American Institute of Certified Public Accountants.

(E) Chartered Investment Counselor (CIC) awarded by
the Investment Counsel Association of America, Inc.

(2) The individual is licensed as a certified public
accountant, is currently in good standing and [ has no ]
does not have a disciplinary history that requires an
affirmative response to Items 14A-E or Item 14H of Form
U-4 or successor items thereto, and has notified the
[ Commission ] Department that the individual is eli-
gible for a waiver of the examination requirement im-
posed by subsection (a).

(3) The individual is licensed as an attorney, is cur-
rently in good standing and [ has no ] does not have a
disciplinary history that requires an affirmative response
to Items 14A-E or Item 14H of Form U-4 or successor
items thereto, and has notified the [ Commission ]
Department that the individual is eligible for a waiver
?f) the examination requirement imposed by subsection
a).

(4) The individual has received [ an order from the
Commission waiving | a waiver from the Depart-
ment regarding compliance with subsection (a).

§ 303.041. Broker-dealer capital requirements.

(a) Except as set forth in subsection (e), every broker-
dealer registered under section 301 of the act (70 P.S.
§ 1-301) shall maintain net capital of $25,000[ . The ]
with an aggregate indebtedness [ of a registered
broker-dealer may not exceed ] not exceeding
1500% of its net capital. For purposes of this section, the

terms “net capital” and “aggregated indebtedness” have
the meanings set forth in Rule 15¢3-1 (17 CFR

240.15¢3-1) (relating to net capital requirements for bro-
kers [ and ] or dealers) promulgated under the Securi-
ties Exchange Act of 1934 (15 U.S.C.A. §§ 78a—[ 78mm ]
78pp).

(b) As a condition of the right to continue to transact
business, every broker-dealer registered under the act
that is not registered as a broker-dealer with the
[ United States ] Securities and Exchange Commission
[ (SEC) ] under the Securities Exchange Act of 1934
immediately shall notify the [ Commission ] Depart-
ment if the broker-dealer’s aggregate indebtedness ex-
ceeds 1500% of its net capital or if its total net capital is
less than the minimum required.

(c) Within 24 hours after transmitting the notice re-
quired under subsection (b), the broker-dealer shall
file a report of its financial condition with the [ Commis-

sion ] Department including the following:

(1) A proof of money balances of ledger accounts in the
form of a trial balance.

(2) A computation of net capital and aggregate indebt-
edness as those terms are used in this section and a
computation of the ratio of aggregate indebtedness to net
capital.

(3) An analysis of the aggregate market value of fully
paid securities in customers’ security accounts which are
not segregated.

(4) A proof of ledger net credit balances of moneys
borrowed from banks, trust companies and from other
financial institutions, and from others, which are fully or
partially secured by securities carried for the account of a
customer.

(5) A computation of the aggregate amount of custom-
ers’ ledger debit balances.

(6) A computation of the aggregate amount of custom-
ers’ ledger credit balances.

(7) A statement as to the approximate number of
customer accounts.

[ (¢) The term “customer” of a broker-dealer as
used in this subsection includes every person ex-
cept the broker-dealer.

(d) The Commission may by order ] (d) The De-
partment may permit an applicant for registration as a
broker-dealer under section 301 of the act which is not
registered or has not applied for registration as a broker
or dealer with the [ SEC ] Securities and Exchange
Commission to file, execute and maintain a surety bond
in compliance with § 303.051 (relating to surety bonds).

(e) [ Every ] A broker-dealer registered under section
301 of the act that is registered as a broker or dealer with
the [ SEC] Securities and Exchange Commission
shall maintain minimum net capital and comply with the
aggregate indebtedness requirements as set forth in Rule
15¢3-1 (17 CFR 240.15c3-1) [ (relating to net capital
requirements for brokers and dealers) ] promulgated
under the Securities Exchange Act of 1934.

§ 303.042. Investment adviser capital requirements.

[ (@) Every investment adviser registered under
section 301 of the act (70 P.S. § 1-301) shall main-
tain at all times the following net worth require-
ments:
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(1) The following applies when an investment
adviser has its principal place of business in a state
other than this Commonwealth.

(i) If the investment adviser currently is licensed
as an investment adviser in the state in which it
maintains its principal place of business and is in
compliance with that state’s net worth require-
ments, the net worth required by this section shall
be the same as the net worth requirement imposed
by that state. ]

(a) Net worth requirements.

(1) An investment adviser registered under sec-
tion 301 of the act (70 P.S. § 1-301) with its principal
place of business in a state other than this Com-
monwealth shall meet the following net worth re-
quirements:

(i) The same as imposed by that state if the
investment adviser is:

(A) Currently licensed as an investment adviser
in the state in which it maintains its principal
place of business.

(B) In compliance with that state’s net worth
requirements.

(i) If the investment adviser currently is not licensed
as an investment adviser in the state in which it
maintains its principal place of business, the net worth
required [by] under this section [ shall be ] is the
same as if the investment adviser had its principal place
of business in this Commonwealth.

(2) Except as provided in subsection [ (e) ] (d), an
investment adviser registered as a broker-dealer un-
der section 301 of the act that has its principal place of
business in this Commonwealth [ and also is registered
as a broker-dealer under section 301 of the act ]
shall maintain [ at all times ] a minimum net capital
[ of $25,000 ] required under Rule 15¢3-1 (17 CFR
240.15¢3-1) (relating to net capital requirements for
brokers or dealers).

(3) An investment adviser registered under section
301 of the act that has its principal place of business in
this Commonwealth and has custody of client funds or
securities shall maintain [ at all times ] a minimum net
worth of $35,000 unless the investment adviser [ meets
any | has custody solely as the result of one of the
following:

(i) [ The investment adviser has custody solely as
a result of receiving fees directly deducted from
clients’ funds or securities if ] Holding the author-
ity to make withdrawals from client accounts main-
tained by a qualified custodian to pay its advisory
fee and the investment adviser:

(A) Possesses written authorization from the client to
deduct advisory fees from an account held by a qualified
custodian.

(B) Sends the qualified custodian written notice of the
amount of the fee to be deducted from the client’s
account.

(C) Sends the client a written invoice itemizing the fee,
including any formulae used to calculate the fee, the time
period covered by the fee and the amount of assets under
management on which the fee was based.

(D) Notifies the Department in writing on Form
ADV that the investment adviser intends to use the
safeguards provided in subsection clauses (A)—(C).

(ii) [ The investment adviser has custody solely as
a result of serving ] Serving as a general partner,
manager of a limited liability company or a person
occupying a similar status or performing a similar func-
tion which gives the investment adviser or its supervised
person legal ownership or access to client funds or
securities [ if ] and the following conditions are met:

(A) The pooled investment vehicle is subject to audit at
least annually and distributes its audited financial state-
ments which have been prepared by an independent
certified public accountant in accordance with generally
accepted accounting principles to all limited partners,
members or beneficial owners within 120 days of the end
of its fiscal year.

(B) The investment adviser:

(I) Hires an independent party to review all fees,
expenses and capital withdrawals from the accounts
included in the pooled investment vehicle [prior to ]
before forwarding them to the qualified custodian with
the independent party’s approval for payment.

(IT) Sends written invoices or receipts to the indepen-
dent party [ which describe the amount of the fees
(including any formulae used to calculate the fees,
the time period covered by the fees and the amount
of assets under management on which the fees
were based), ] describing:

(-a-) The amount of the fees, including any formu-
lae used to calculate the fees, the time period
covered by the fees and the amount of assets under
management on which the fees were based.

(-b-) The expenses or capital withdrawals for the
independent party to verify that payment of the fees,
expenses or capital withdrawals is in accordance with the
documents governing the operation of the pooled invest-
ment vehicle and any statutory requirements applicable
thereto.

[ (ii) The investment adviser has custody solely
as a result of acting as trustee for a beneficial trust
in which the beneficial owners of the trust are a
parent or step-parent; grandparent or step-
grandparent; spouse, brother or step-brother, sister
or step-sister; or grandchild or step-grandchild of
the investment adviser. |

(IIT) Notifies the Department in writing on Form
ADV that the investment adviser intends to employ
the use of the audit safeguards in subclauses (I)
and (II).

(4) An investment adviser that has its principal place
of business in this Commonwealth and has discretionary
authority over client funds or securities but does not have
custody of client funds or securities shall maintain [ at
all times ] a minimum net worth of $10,000[. An ],
unless the investment adviser [ will not be deemed to
be exercising discretion and subject to the require-
ments of this paragraph when it ] places trade orders
with a broker-dealer under a third-party trading agree-
ment [ if ] and the following conditions are met:

(i) The investment adviser [ has executed ] executes
a separate investment adviser contract exclusively with
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its clients that acknowledges that a third-party agree-
ment will be executed to allow the investment adviser to
effect securities transactions for the client in the client’s
broker-dealer account.

(i) The investment adviser contract specifically states
that the client does not grant discretionary authority to
the investment adviser and the investment adviser, in
fact, does not exercise discretion with respect to the
account.

(iii) [ A third-party trading agreement is executed
between the ] The investment adviser, the client and
the broker-dealer execute a third-party trading agree-
ment which specifically limits the investment adviser’s
authority in the client’s broker-dealer account to the
placement of trade orders and deduction of investment
adviser fees.

(5) An investment adviser that has its principal place
of business in this Commonwealth and accepts prepay-
ment of advisory fees of more than 6 months in advance
and more than $1,200 per client shall maintain [ at all

times ] a positive net worth.
(b) Notice to the Department.

(1) As a condition of the right to continue to transact
business in this Commonwealth, an investment adviser
registered under the act shall notify[ , ] the Department
by the close of business on the next business day[ , the
Commission ] if the investment adviser’s total net worth
is less than the minimum required net worth.

(2) Within 24 hours after transmitting the notice, the
investment adviser shall file a report of its financial
condition including the following:

[ )] G) A proof of money balances of ledger accounts
in the form of a trial balance.

[ ) ] i) A computation of net worth.

[ 3) ] ii) An analysis of clients’ securities and funds
which are not segregated.

[ @) ] (iv) A computation of the aggregate amount of
clients’ ledger debit balances.

[ 5)] (v) A computation of the aggregate amount of
clients’ ledger credit balances.

[6)] (vi) A statement as to the number of client
accounts.

[ (¢) For the purpose of this section, the following
terms have the following meanings:

Custody—A person is deemed to have custody of
client funds or securities if the person directly or
indirectly holds clients funds or securities, has any
authority to obtain possession of them or has the
ability to appropriate them.

Independent party—A person who meets all of the
following requirements:

(i) Is engaged by an investment adviser with
respect to payment of fees, expenses or capital
withdrawals from a pooled investment vehicle in
which the investment adviser has custody solely as
a result of serving as a general partner, manager of
a limited liability company or a person occupying a
similar status or performing a similar function

which gives the investment adviser or its super-
vised person legal ownership or access to client
funds or securities.

(ii) Does not control, is not controlled by and is
not under common control with the investment
adviser.

(iii) Within the preceding consecutive 12 month
period, did not derive 5% or more of its gross
revenues from the investment adviser who hired
the person to be an independent party, including
the amount to be received from the investment
adviser under the terms of the independent party
engagement.

Net capital—The meaning set forth in 17 CFR
240.15¢3-1 (relating to net capital requirements for
brokers or dealers), promulgated under the Securi-
ties Exchange Act of 1934 (15 U.S.C.A. §§ 78a—
78kk).

Net worth—The excess of assets over liabilities as
determined by generally accepted accounting prin-
ciples reduced by the following:

(i) Prepaid expenses except items properly classi-
fied as current assets under generally accepted
accounting principles.

(ii) Deferred charges.

(iii) Goodwill, franchises, organizational ex-
penses, patents, copyrights, marketing rights, un-
amortized debt discount and expense and all other
assets of an intangible nature.

(iv) Home furnishings, automobiles and any other
personal items not readily marketable in the case
of an individual.

(v) Advances or loans to stockholders and officers
in the case of a corporation; members and manag-
ers in the case of a limited liability company; and
advances or loans to partners in the case of a
partnership.

Pooled investment vehicle—

(i) A limited partnership, limited liability com-
pany or an entity with a similar legal status and
performing similar functions.

(ii) The term does not include an investment
company that has filed a registration statement
under the Investment Company Act of 1940 (15
U.S.C.A. §§ 80a-1—80a-64).

Principal place of business—The meaning set
forth in 17 CFR 275.203A-3(c) (relating to defini-
tions) promulgated under the Investment Advisers
Act of 1940 (15 U.S.C.A. §§ 80b-1—80b-21).

Qualified custodian—The following shall be con-
sidered qualified custodians for purposes of this
section:

(i) A bank as that term is defined in section
102(d) of the act (70 P.S. § 1-102(d)).

(ii) A Federally covered adviser as that term is
defined in section 102(f.1) of the act.

(iii) A broker dealer registered with the Commis-
sion under section 301 of the act (70 P.S. § 1-301).

Supervised person—A person who meets the defi-
nition in section 202(a)(25) of the Investment Advis-
ers Act of 1940 (15 U.S.C.A. § 80b-2(a)(25)).
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(d) ] (c) Appraisals. For investment advisers regis-
tered or required to be registered under the act, the
[ Commission ] Department may require that a cur-
rent appraisal be submitted to establish the worth of an
asset being calculated under the net worth formulation.

[ )] (d) Exception. The requirements of subsection
(a)(2) do not apply to an investment adviser that has its
principal place of business in this Commonwealth and
[ also ] is registered as a broker-dealer under section 15
of the Securities Exchange Act of 1934 (15 U.S.C.A.
§ 770) if the broker-dealer is one of the following:

(1) Subject to, and in compliance with, [ SEC ] Rule
15¢3-1.

(2) A member of a National Securities Exchange whose
members are exempt from [ SEC ] Rule 15¢3-1 under
subsection (b)(2) [ thereof ] and the broker-dealer is in
compliance with all rules and practices of the exchange
imposing requirements with respect to financial responsi-
bility and the segregation of funds or securities carried
for the account of customers.

§ 303.051. Surety bonds.

(a) [ The following applies with respect to the
filing of a surety bond with the Commission by an
investment adviser ] A surety bond shall be:

(1) [ An investment adviser that has its principal
place of business in this Commonwealth and does
not meet the minimum net worth requirements of
§ 303.042 (relating to investment adviser capital
requirements) may, by order of the Commission,
have and maintain a surety bond in the amount of
the net worth deficiency rounded up to the nearest
$5,000. The surety bond shall be filed with the
Commission ] Filed with the Department on Uniform
Surety Bond Form (Form U-SB) or successor form
[ thereto; shall be subject to the claims of all clients
of the investment adviser regardless of the client’s
state of residence; and shall be issued ].

(2) Subject to the claims of all clients regardless
of the client’s state of residence.

(8) Issued by a person licensed to issue surety bonds
in this Commonwealth.

[ @) ] () An investment adviser that has its principal
place of business in a state other than this Common-
wealth shall comply with [ paragraph (1) ] subsection
(a) unless the investment adviser [ meets the following
qualifications ] is:

[ G) Is registered ] (1) Registered as an investment
adviser in that state.

[ Gi) Is in ] (2) In compliance with the applicable net
worth and bonding requirements of the state in which it
maintains its principal place of business.

[ (3) For purposes of this section, the term “prin-
cipal place of business” has the same meaning as set
forth in 17 CFR 275.203A-3(c) (relating to defini-
tions) promulgated under the Investment Advisers
Act of 1940 (15 U.S.C.A. §§ 80b-1—80b-21). ]

(c) An investment adviser that has its principal
place of business in this Commonwealth and does
not meet the minimum net worth requirements of
§ 303.042 (relating to investment adviser capital

requirements) shall, if required by the Department,
have and maintain a surety bond in the amount of
the net worth deficiency rounded up to the nearest
$5,000.

[ ®) ] (d) A broker-dealer registered under the act but
not registered as a broker or dealer under the Securities
Exchange Act of 1934 [ (15 U.S.C.A. §§ 78a—78kk) may,
by order of the Commission ] (15 U.S.C.A. §§ 78a—
78pp) shall, as required by the Department, be
permitted to have and maintain for the registration
period a surety bond in the amount of the net capital
deficiency rounded up to the nearest $5,000. [ The
surety bond shall:

(1) Be filed with the Commission on Form U-SB
or successor form thereto.

(2) Be subject to the claims of all clients of the
broker-dealer regardless of the client’s state of
residence.

(3) Be issued by a person licensed to issue surety
bonds in this Commonwealth.

(c) Upon request of the Commission ] (¢) On re-
quest of the Department, a broker-dealer or invest-
ment adviser shall provide evidence of the existence of a
surety bond.

CHAPTER 304. POSTREGISTRATION PROVISIONS
§ 304.011. Broker-dealer required records.

[ (@) Every broker-dealer registered under sec-
tion 301 of the act (70 P.S. § 1-301) shall make and
keep the records required to be maintained as
described in Rule 17a-3 (17 CFR 240.17a-3) (relating
to records to be made by certain exchange mem-
bers, brokers and dealers) adopted under the Secu-
rities Exchange Act of 1934 (15 U.S.C.A. §§ 78a—
78kk). ]

(a) Books and records.

(1) Every broker-dealer registered under section
301 of the act (70 P.S. § 1-301) shall make and keep
the records required to be maintained as described
in Rule 17a-3 (17 CFR 240.17a-3) (relating to records
to be made by certain exchange members, brokers
and dealers) adopted under the Securities Ex-
change Act of 1934 (15 U.S.C.A. §§ 78a—78pp).

(2) If a broker-dealer registered under the act
and not registered as a broker or dealer with the
Securities and Exchange Commission fails to make
and keep current the books and records required
under this section, the broker-dealer shall:

(i) Notify the Department immediately.

(ii) File a report with the Department, within 24
hours after filing the notice with the Department,
stating what steps have been taken and are being
taken to fully comply with this section.

[ ()] ) Records of complaints.

(1) Every broker-dealer registered under the act shall
make, keep and preserve [ either a ] one of the follow-
ing:

(i) A separate file of written complaints of customers
and actions taken by the broker-dealer in response
[ thereto, or a ].

(ii) A separate record of the complaints and a clear
reference to the files containing the correspondence con-
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nected with the complaint maintained by the broker-
dealer. [ A “complaint” shall be deemed to include ]

(2) For purposes of this section, a complaint
includes a written statement of a customer or a person
acting on behalf of a customer or a written notation of
verbal communication alleging a grievance involving the
purchase or sale of securities, the solicitation or execution
of a transaction or the disposition of securities or funds of
the customer.

(8) A registered broker-dealer that also is registered as
a broker or dealer with the [ SEC shall be deemed to

be ] Securities and Exchange Commission is consid-
ered in compliance with the requirements of this subsec-
tion if it maintains records of customer complaints as
[ prescribed by applicable SEC ] required under
applicable Securities and Exchange Commission
rules.

[ (d) The records required to be maintained un-
der this section shall be retained and preserved for
the period of time designated in Rule 17a-4 (17 CFR
240.17a-4) (relating to records to be preserved by
certain exchange members, brokers and dealers)
promulgated under the Securities Exchange Act of
1934 (15 U.S.C.A. §§ 78a—78Kkk) and made easily
accessible for inspection by the Commission or its
representatives. The retention and preservation of
records as required in this section may be upon
microfilm, microfiche, or any similar medium; elec-
tronic or digital storage medium; computer disks or
tapes or other similar recording process if adequate
facilities are maintained for the examination of the
facsimiles and if enlargements or paper copies of
the facsimiles can be provided promptly upon rea-
sonable request of the Commission or its represen-
tatives. ]

(c) Retention. The records required to be main-
tained under this section:

(1) Shall be retained and preserved for the period
of time designated in Rule 17a-4 (17 CFR 240.17a-4)
(relating to records to be preserved by certain
exchange members, brokers and dealers) promul-
gated under the Securities Exchange Act of 1934.

(2) Shall be made easily accessible for inspection
by the Department or its representatives.

(3) May be retained and preserved as:
(i) Microfilm, microfiche or any similar medium.
(ii) Electronic or digital storage medium.

(iii) Computer disks or tapes, or other similar
recording process if adequate facilities are main-
tained for the examination of the facsimiles and if
enlargements or paper copies of the facsimiles can
be provided promptly on reasonable request of the
Department or its representatives.

§ 304.012. Investment adviser required records.

(a) Except as provided in subsection (j), every invest-
ment adviser registered under the act shall make and
keep true, accurate and current the following books,
ledgers and records:

(1) A journal or journals, including cash receipts and
disbursements records, and any other records of original
entry forming the basis of entries in any ledger.

(2) General and auxiliary ledgers (or other comparable
records) reflecting asset, liability, reserve, capital, income
and expense accounts.

(3) A memorandum of each order given by the invest-
ment adviser for the purchase or sale of any security, of
any instruction received by the investment adviser from
the client concerning the purchase, sale, receipt or deliv-
ery of a particular security, and of any modification or
cancellation of [ any such ] the order or instruction.
[ The memoranda shall show the terms and condi-
tions of the order, instruction, modification or can-
cellation; shall identify the person connected with
the investment adviser who recommended the
transaction to the client and the person who placed
the order; and shall show the account for which
entered, the date of entry, and the bank, broker-
dealer by or through whom executed where appro-
priate. Orders entered pursuant to the exercise of
discretionary power shall be so designated.] The
memorandum must:

(i) Show the terms and conditions of the order,
instruction, modification or cancellation.

(ii) Identify the person connected with the invest-
ment adviser who recommended the transaction to
the client and the person who placed the order.

(iii) Show the account for which entered, the
date of entry and the bank, broker-dealer by or
through whom executed, if appropriate.

(iv) Designate orders entered under the exercise
of discretionary power.

(4) [ All check ] Check books, bank statements, can-
celed checks and cash reconciliations of the investment
adviser.

(5) [ All bills ] Bills or statements (or copies of), paid
or unpaid, relating to the investment adviser’s business
as an investment adviser.

(6) [ All trial ] Trial balances, financial statements,
net worth computation|[,] and internal audit working
papers relating to the investment adviser’s business as an
investment adviser.

(i) For purposes of this subsection, “financial state-
ments” [ shall mean ] means a balance sheet prepared
in accordance with generally accepted accounting prin-
ciples, an income statement and a cash flow statement.

(ii) The net worth computation means the net worth
required [ by ] under § 303.042 (relating to investment
adviser capital requirements), if any.

(7) Originals of [ all ] written communications received
and copies of [ all ] written communications sent by the
investment adviser relating to one or more of the follow-
ing:

(i) [ Any ] A recommendation made or proposed to be
made and any advice given or proposed to be given.

(i) [ Any ] A receipt, disbursement or delivery of funds
or securities.

(iii) The placing or execution of [ any ] an order to
purchase or sell any security, except that an investment
adviser:

(A) Is not required to keep any unsolicited market
letters and other similar communications of general pub-
lic distribution not prepared by or for the investment
adviser.

(B) With respect to [ any ] a notice, circular or other
advertisement offering any report, analysis, publication or
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other investment advisory service sent by the investment
adviser to more than [ 10 ] ten persons (including trans-
mission by electronic means), the following apply:

(I) The investment adviser is not required to keep a
record of the names and addresses of the persons to

whom it was sent [ except, that if 1.

(IT) If the notice, circular or advertisement is distrib-
uted to persons named on any list, the investment adviser
shall retain with the copy of the notice, circular or
advertisement a memorandum describing the list and its
source.

(8) A list or other record of all accounts which list
identifies the accounts in which the investment adviser is
vested with any discretionary power with respect to the
funds, securities or transactions of any client.

(9) A copy of all powers of attorney and other evidences
of the granting of any discretionary authority by any
client to the investment adviser.

(10) A copy in writing of each agreement entered into
by the investment adviser with [ any ] a client, and all
other written agreements otherwise relating to the invest-
ment adviser’s business as an investment adviser.

[ A1) A file containing a copy of each notice,
circular, advertisement, newspaper article, invest-
ment letter, bulletin, or other communication in-
cluding by electronic media that the investment
adviser circulates or distributes, directly or indi-
rectly, to two or more persons (other than persons
connected with the investment adviser), and if the
notice, circular, advertisement, newspaper article,
investment letter, bulletin, or other communication
including by electronic media recommends the pur-
chase or sale of a specific security and does not
state the reasons for the recommendation, a memo-
randum of the investment adviser indicating the
reasons for the recommendation. ]

(11) A file containing:

(i) A copy of each notice, circular, advertisement,
newspaper article, investment letter, bulletin or
other communication including by electronic media
that the investment adviser circulates or distrib-
utes, directly or indirectly, to two or more persons,
other than persons connected with the investment
adviser.

(ii) A memorandum of the investment adviser
indicating the reasons for the recommendation if
the notice, circular, advertisement, newspaper ar-
ticle, investment letter, bulletin or other communi-
cation including by electronic media recommends
the purchase or sale of a specific security and does
not state the reasons for the recommendation.

(12) Records of transactions as follows:

(1) A record of every transaction in a security in which
the investment adviser or investment adviser representa-
tive of the investment adviser has, or by reason of any
transaction acquires, any direct or indirect beneficial
ownership except:

(A) Transactions effected in any account over which
[ neither ] the investment adviser [ nor any ] or an
investment adviser representative of the investment ad-
viser [ has any ] does not have direct or indirect
influence or control.

(B) Transactions in securities which are direct obliga-
tions of the United States. The record [ shall ] must
state:

(I) The title and amount of the security involved; the
date and nature of the transaction (that is, purchase, sale
or other acquisition or disposition).

(IT) The price at which it was effected.

(ITT) The name of the broker-dealer or bank with or
through whom the transaction was effected.

(ii) The record may also contain a statement declaring
that the reporting or recording of any transaction will not
be construed as an admission that the investment adviser
or investment adviser representative has any direct or
indirect beneficial ownership in the security.

(iii) A transaction shall be recorded not later than 10
days after the end of the calendar quarter in which the
transaction was effected.

[ Gv) For purposes of this paragraph, the follow-
ing terms have the following meanings:

(A) Investment adviser representative—A partner,
officer or director of the investment adviser; any
employe who participates in any way in the deter-
mination of which recommendations shall be made;
any employe of the investment adviser who, in
connection with assigned duties, obtains any infor-
mation concerning which securities are being rec-
ommended prior to the effective dissemination of
the recommendations; and any of the following
persons who obtain information concerning securi-
ties recommendations being made by the invest-
ment adviser prior to the effective dissemination of
the recommendations:

(I) Any person in a control relationship to the
investment adviser.

(IT) Any affiliated person of a controlling person.
(IIT) Any affiliated person of an affiliated person.

(B) Control—The power to exercise a controlling
influence over the management or policies of a
company, unless the power is solely the result of an
official position with the company. A person who
owns beneficially, either directly or through one or
more controlled companies, more than 25% of the
voting securities of a company shall be presumed to
control the company.

(v) ] (iv) An investment adviser shall implement ad-
equate procedures and use reasonable diligence to obtain
promptly reports of all transactions required to be re-
corded.

(13) Records of transactions by investment advisers
primarily engaged in a business other than advising
clients as follows:

(i) Notwithstanding paragraph (12), [ when ] if the
investment adviser is primarily engaged in a business or
businesses other than advising investment advisory cli-
ents, a record shall be maintained of every transaction in
a security in which the investment adviser or any invest-
ment adviser representative of the investment adviser
has, or by reason of any transaction acquires, any direct
or indirect beneficial ownership, except transactions:

(A) Effected in [ any ] an account over which [ nei-
ther ] the investment adviser [ nor any] or an invest-
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ment adviser representative of the investment adviser
[ has any ] does not have direct or indirect influence or
control.

(B) In securities which are direct obligations of the
United States. The record [ shall ] must state:

(I) The title and amount of the security involved.

(IT) The date and nature of the transaction (that is,
purchase, sale, or other acquisition or disposition).

(III) The price at which it was effected, and the name
of the broker-dealer or bank with or through whom the
transaction was effected.

(i1)) The record may also contain a statement declaring
that the reporting or recording of any transaction will not
be construed as an admission that the investment adviser
or investment adviser representative has any direct or
indirect beneficial ownership in the security.

[ (iii) A transaction shall be recorded not later
than 10 days after the end of the calendar quarter
in which the transaction was effected.

(iv) An investment adviser is “primarily engaged
in a business or businesses other than advising
investment advisory clients” when, for each of its
most recent 3 fiscal years or for the period of time
since organization, whichever is lesser, the invest-
ment adviser derived, on an unconsolidated basis,
more than 50% of the following:

(A) Its total sales and revenues.

(B) Its income (or loss) before income taxes and
extraordinary items, from other business or busi-
nesses.

(v) For purposes of this paragraph, the following
terms have the following meanings:

(A) Investment adviser representative—When used
in connection with a company primarily engaged in
a business or businesses other than advising invest-
ment advisory clients, the term means any partner,
officer, director or employe of the investment ad-
viser who participates in any way in the determina-
tion of which recommendations shall be made; any
employe who, in connection with assigned duties,
obtains information concerning which securities
are being recommended prior to the effective dis-
semination of the recommendations; and any of the
following persons who obtain information concern-
ing securities recommendations being made by the
investment adviser prior to the effective dissemina-
tion of the recommendations as follows:

(I) Any person in a control relationship to the
investment adviser.

(IT) Any affiliated person of a controlling person.
(ITII) Any affiliated person of an affiliated person.

(B) Control—The power to exercise a controlling
influence over the management or policies of a
company, unless the power is solely the result of an
official position with the company. A person who
owns beneficially, either directly or through one or
more controlled companies, more than 25% of the
voting securities of a company shall be presumed to
control the company.

(vi) ] (iii) An investment adviser shall implement ad-
equate procedures and use reasonable diligence to
promptly obtain reports of all transactions required to be
recorded.

(14) A copy of [each] the written statement and
[ each ] the amendment or revision, given or sent to
[any ] a client or prospective client of the investment
adviser under § 404.011 (relating to investment adviser
brochure disclosure), and a record of the dates that
[ each ] the written statement, and [ each ] the amend-
ment or revision, was given, or offered to be given, to
[ any ] a client or prospective client who subsequently
becomes a client.

(15) [ For each client that was obtained by the
adviser by means of a solicitor to whom a cash fee
was paid by the adviser shall maintain the follow-
ing ] If the adviser obtained a client by means of a
solicitor to whom the adviser paid a cash fee:

(i) Evidence of a written agreement to which the
adviser is a party related to the payment of the fee.

(i) A signed and dated acknowledgment of receipt from
the client evidencing the client’s receipt of the investment

adviser’s disclosure statement and a written disclosure
statement of the solicitor.

(iii) A copy of the solicitor’s written disclosure state-
ment if required [ by ] under § 404.012 (relating to cash
payment for client solicitation).

[ Gv) For purposes of this paragraph, the term
“solicitor” means any person or entity who, for
compensation, directly or indirectly solicits any
client for, or refers any client to, an investment
adviser. ]

(16) [ Al accounts ] Accounts, books, internal work-
ing papers, and any other records or documents [ that
are necessary ] to form the basis for, or demonstrate the
calculation of, the performance or rate of return of all
managed accounts or securities recommendations in any
notice, circular, advertisement, newspaper article, invest-
ment letter, bulletin[,] or other communication[, in-
cluding but not limited to, ]:

(i) Includes electronic media that the investment ad-
viser circulates or distributes, directly or indirectly, to two
or more persons | (other than persons connected with
the investment adviser) except ], other than per-
sons connected with the investment adviser.

(ii) Except that, with respect to the performance of
managed accounts, the retention of all account state-
ments, if they reflect all debits, credits[,] and other
transactions in a client’s account for the period of the
statement, and all worksheets necessary to demonstrate
the calculation of the performance or rate of return of all
managed accounts [ shall be deemed ] will be consid-
ered to satisfy the requirements of this paragraph.

(17) A file containing a copy of [all] the written
communications received or sent regarding any litigation
involving the investment adviser or [any] an invest-
ment adviser representative or employe, and regarding
[ any ] the written customer or client complaint.

(18) Written information about [ each ] an investment
advisory client that is the basis for making [ any ] a
recommendation or providing [ any ] investment advice
to the client.

(19) Written procedures to supervise the activities of
[ employes ] employees and investment adviser repre-
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sentatives that are reasonably designed to achieve compli-
ance with applicable securities laws and regulations.

(20) A file containing a copy of [ each document
(other than any notices of general dissemination)
that was ] the documents, other than notices of
general dissemination, that were filed with or re-
ceived from [ any ] a state or Federal agency or self-
regulatory organization and that pertains to the regis-
trant or its investment adviser representatives as that
term is defined in [ paragraph (12)] § 102.021(a)
(relating to definitions), which file [ should contain,
but is not limited to, ] may include all applications,
amendments, renewal filings and correspondence.

(21) A copy, with original signatures of the invest-
ment adviser’s appropriate signatory and the in-
vestment adviser representative, of the initial Form
U-4 and the amendment to Disclosure Reporting
Pages (DRPs U-4) shall be retained by the invest-
ment adviser filing on behalf of the investment
adviser representative and made available for in-
spection on regulatory request.

(22) A ledger or other listing of all securities or
funds held or obtained in this manner if the adviser
has inadvertently held or obtained a client’s securi-
ties or funds and returned them to the client within
3 business days or has forwarded third-party
checks within 24 hours under the definition of
“custody” in § 102.021(a), which ledger or other
listing includes the following information:

(i) The issuer.
(ii) The type of security and series.
(iii) The date of issue.

(iv) The denomination, interest rate and maturity
date for debt instruments.

(v) The certificate number, including alphabetical
prefix or suffix.

(vi) The name in which the security is registered.
(vii) The date given to the adviser.
(viii) The date sent to client or sender.

(ix) The form of delivery to client or sender, or
copy of the form of delivery to client or sender.

(x) The mail confirmation number, if applicable,
or confirmation by client or sender of the fund’s or
security’s return.

(23) Written acknowledgements of receipts ob-
tained from clients under § 404.012(b)(5) and copies
of the disclosure documents provided to clients by
solicitors under § 404.012(b)(4).

(24) Written procedures relating to the business
and continuity plan required under § 304.071 (relat-
ing to business continuity and succession plan-
ning).

(b) For purposes of subsection (a)(12) and (13):

(1) A transaction shall be recorded not later than
10 days after the end of the calendar quarter in
which the transaction was effected.

(2) An investment adviser is “primarily engaged
in a business or businesses other than advising
investment advisory clients” when, for each of its
most recent 3 fiscal years or for the time since
organization, whichever is less, the investment ad-

viser derived, on an unconsolidated basis, more
than 50% of the following from other business or
businesses:

(i) Total sales and revenues.

(ii) Income, or loss, before income taxes and ex-
traordinary items.

(3) An investment adviser shall implement ad-
equate procedures and use reasonable diligence to
promptly obtain reports of all transactions re-
quired to be recorded.

[ )] (¢) If an investment adviser subject to subsec-
tion (a) has custody [ or possession of securities or
funds of any client ], the records required to be made
and kept [by] under subsection (a) also [ shall]
include:

(1) A journal or other record showing all purchases,
sales, receipts and deliveries of securities (including cer-
tificate numbers) for all accounts and all other debits and
credits to the accounts.

(2) A separate ledger account for each client showing
all purchases, sales, receipts and deliveries of securities,
the date and price of each purchase and sale, and all
debits and credits.

(3) [ Copies ] A copy of confirmations of all transac-
tions effected by or for the account of any client.

(4) A record for each security in which any client has a
position, which record shall show the name of each client
having any interest in each security, the amount or
interest of each client, and the location of each security.

(5) A copy of documents executed by the client,
including a limited power of attorney, under which
the adviser is authorized or permitted to withdraw
a client’s funds or securities maintained with a
custodian on the adviser’s instruction to the quali-
fied custodian.

(6) A copy of each of the client’s quarterly ac-
count statements, as generated and delivered by
the qualified custodian. If the adviser also gener-
ates a statement that is delivered to the client, the
adviser shall also maintain copies of the statements
along with the date the statements were sent to the
clients.

(7) If an investment adviser has custody because
it advises a pooled investment vehicle and is rely-
ing on the exception from the minimum net worth
requirement in § 303.042(a)(3)(ii), the adviser shall
also keep:

(i) True, accurate and current account state-
ments.

(ii) Documentation of the date of the audit.

(iii) A copy of the audited financial statements.

(iv) Evidence of the mailing of the audited finan-
cial to all limited partners, members or other ben-

eficial owners within 120 days of the end of its
fiscal year.

(8) Records relating to the adviser’s appointment
as trustee and the identities of the beneficial own-
ers of the trust if an investment adviser acts as
trustee for a beneficial trust under § 102.021(a).

[ (¢) Every] (d) An investment adviser subject to
subsection (a) that [ renders any ] gives investment
supervisory or management service to [ any ] a client
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shall, with respect to the portfolio being supervised or
managed and to the extent that the information is
reasonably available to or obtainable by the investment
adviser, make and keep true, accurate and current:

(1) [ Records showing separately ] A separate re-
cord for each client showing the securities purchased
and sold, and the date, amount and price of each
purchase and sale.

(2) For each security in which any client has a current
position, information from which the investment adviser
can promptly furnish the name of each client, and the
current amount or interest of the client.

[ (d) ] (e) Books or records required [ by ] under this
section may be maintained by the investment adviser so
that the identity of [ any ] a client to whom the invest-
ment adviser [ renders] gives investment supervisory
services is indicated by numerical or alphabetical code or
some similar designation.

[ (e) Every] (f) An investment adviser subject to
subsection (a) shall [ preserve the following records
in the manner prescribed ] maintain:

(1) [ The books ] Books and records required to be
made under subsections (a), (b) and (c)(1) (except for
books and records required to be made under subsection
(a)(11) and [ (a)(16)), shall be maintained and pre-
served ] (16)), in an easily accessible place for at least 5
years from the end of the fiscal year during which the
last entry was made on record, the first 2 years being in
the principal office of the investment adviser.

(2) Partnership articles and any amendments, articles
of incorporation, charters, minute books, and stock certifi-
cate books of the investment adviser and of any predeces-
sor, [ shall be maintained ] in the principal office of the
investment adviser [ and preserved until ] for at least
3 years after termination of the enterprise.

(3) Books and records required to be made under
subsection (a)(11) and [ (18) shall be maintained and
preserved ] (16) in an easily accessible place for at least
5 years, the first 2 years being in the principal office of
the investment adviser, from the end of the fiscal year
during which the investment adviser last published or
otherwise disseminated, directly or indirectly, the notice,
circular, advertisement, newspaper article, investment
letter, bulletin or other communication including by elec-
tronic media.

[ 4) Books and records required to be made un-
der subsection (a)(19) and (22) shall be maintained
and preserved in an easily accessible place for at
least 5 years, the first 2 years being in the principal
office of the investment adviser, from the end of the
fiscal year during which the investment adviser
last published or otherwise disseminated, directly
or indirectly, the notice, circular, advertisement,
newspaper article, investment letter, bulletin or
other communication including by electronic me-
dia.

(5) ] (4) Notwithstanding other record preservation re-
quirements of this section, the following records or copies
[ shall be required to be maintained ] at the business
location of the investment adviser from which the cus-
tomer or client is being provided or has been provided
with investment advisory services:

(i) Records required to be preserved under subsections
(a)3), (N—10), AD[ — 1, (15), (17)—(19) and (22)—(24),
(b) and (c).

(i1) Records or copies required under subsection (a)(11)
and (16) which records or related records identify the
name of the investment adviser representative providing
investment advice from that business location, or which
identify the business [ locations’] location’s physical

address, mailing address, [ electronic mailing ] e-mail
address or telephone number.

[ ® ] (g) An investment adviser subject to subsection
(a), before ceasing to do business as an investment
adviser, shall [ arrange ]:

(1) Arrange and be responsible for the preservation of
the books and records required to be maintained and
preserved under this section for the remainder of the
period specified in this section[, and shall notify the

Commission ].

(2) Notify the Department in writing of the exact
address where the books and records will be maintained
during the period.

[ (2 The requirements for the storage of records
are as follows:

(1) Records required to be maintained and pre-
served under this section may be immediately pro-
duced or reproduced by photograph on film or, as
provided in paragraph (2) on magnetic disk, tape or
other computer storage medium, and be maintained
and preserved for the required time in that form. If
records are produced or reproduced by photo-
graphic film or computer storage medium, the in-
vestment adviser shall:

(i) Arrange the records and index the films or
computer storage medium so as to permit the
immediate location of any particular record.

(ii) Be ready at all times to provide, and promptly
provide, any facsimile enlargement of film or com-
puter printout or copy of the computer storage
medium which the Commission by its examiners or
other representatives may request.

(iii) Store separately from the original one other
copy of the film or computer storage medium for
the time required.

(iv) With respect to records stored on computer
storage medium, maintain procedures for mainte-
nance and preservation of, and access to, records so
as to reasonably safeguard records from loss, al-
teration or destruction.

(v) With respect to records stored on photo-
graphic film, at all times have available for the
Commission’s examination of its records under sec-
tion 304(a) of the act (70 P.S. § 1-304(a)) facilities for
immediate, easily readable projection of the film
and for producing easily readable facsimile en-
largements.

(2) An investment adviser may maintain and pre-
serve on computer tape or disk or other computer
storage medium records which, in the ordinary
course of the adviser’s business, are created by the
adviser on electronic media or are received by the
adviser solely on electronic media or by electronic
data transmission.
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(h) For purposes of this section, the following
terms have the following meanings:

Client—Any person to whom the investment ad-
viser has given investment advice for which the
investment adviser has received compensation.

Investment supervisory services—The giving of
continuous advice as to the investment of funds on
the basis of the individual needs of each client.
Discretionary power does not include discretion as
to the price at which or the time when a transac-
tion is or is to be effected, if, before the order is
given by the investment adviser, the client has
directed or approved the purchase or sale of a
definite amount of the particular security.

Principal place of business—The meaning set
forth in 17 CFR 275.203A-3(c) (relating to defini-
tions) promulgated under the Investment Advisers
Act of 1940 (15 U.S.C.A. §§ 80b-1—80b-21). ]

(h) Record storage requirements are as follows:

(1) Records required to be maintained and pre-
served for the required time by this section shall:

(i) Be able to be immediately produced or repro-
duced.

(ii) Be maintained and preserved in at least one
of the following manners:

(A) Paper or hard copy form, as those records are
kept in their original form.

(B) Micrographic media, including microfilm, mi-
crofiche or any similar medium.

(C) Electronic storage media, including any digi-
tal storage medium or system that meets the terms
of this section.

(2) The investment adviser shall:

(i) Arrange and index the records in a way that
permits easy location, access and retrieval of any
particular record.

(ii) Provide promptly any of the following which
the Department by its examiners or other represen-
tatives may request:

(A) A legible, true and complete copy of the
record in the medium and format in which it is
stored.

(B) A legible, true and complete printout of the
record.

(C) A means to access, view and print the re-
cords.

(iii) Store separately from the original a copy of
the record for the time required for preservation of
the original record.

(8) For records created or maintained on elec-
tronic storage media, the investment advisor shall
establish and maintain procedures to:

(i) Maintain and preserve the records to reason-
ably safeguard them from loss, alteration or de-
struction.

(ii) Limit access to the records to properly autho-
rized personnel and the Department, including its
examiners and other representatives.

(iii) Reasonably ensure that any reproduction of
a nonelectronic original record on electronic stor-
age media is complete, true and legible when re-
trieved.

(i) [ Any ] A book or other record made, kept, main-
tained and preserved in compliance with Rules 17a-3 (17
CFR 240.17a-3) (relating to records to be made by certain
exchange members, brokers and dealers) and 17a-4 (17
CFR 240.17a-4) (relating to records to be preserved by
certain exchange members, brokers and dealers) under
the Securities Exchange Act of 1934 (15 U.S.C.A.
§8 78a—|[ 78kk ] 78pp), which is substantially the same
as the book or other record required to be made, kept,
maintained and preserved under this section, [ shall be
deemed ] is considered to be made, kept, maintained
and preserved in compliance with this section.

(j) The requirements of this section do not apply to an
investment adviser registered under section 301 of the act
(70 P.S. § 1-301) that meets the following conditions:

(1) Has its principal place of business in a state other
than this Commonwealth.

(2) Is licensed as an investment adviser in the state
where it has its principal place of business.

(3) Is in compliance with the recordkeeping require-
ments of the state in which it has its principal place of
business.

§ 304.021. Broker-dealer required financial reports.

(a) [ Every ] A broker-dealer registered under the act
[ which is ] but not registered as a broker or dealer
with the [ United States] Securities and Exchange
Commission [ (SEC) ] under the Securities Exchange Act
of 1934 (15 U.S.C.A. §§ 78a—[ 78kk ] 78pp) shall file
annually with the [ Commission ] Department a report
[ consisting of ] which includes a statement of finan-

cial condition as of the end of its fiscal year and an
income statement for the year then ended.

(b) The annual report of financial condition filed under
this section shall be prepared in accordance with gener-
ally accepted accounting principles and accompanied by
an auditor’s report containing an unqualified opinion of
an independent certified public accountant. The accoun-
tant shall submit as a supplementary opinion comments,
based [ upon ] on the audit, as to material inadequacies
found to exist in the accounting system, the internal
accounting controls and procedures taken for safeguard-
ing securities and shall indicate corrective action taken or
proposed.

(c) A broker-dealer registered under the act [ which
also is ] and registered as a broker or dealer with the
[ SEC ] Securities and Exchange Commission shall
provide the [ Commission ] Department, within 5 days
of receipt of a written or electronic request, a copy of any
financial statement, financial report or other financial
information required [by SEC ] under Securities and
Exchange Commission rules or the rules of a National
securities association or National securities exchange
registered with the [ SEC ] Securities and Exchange
Commission of which the applicant is a member.

(d) The report required [ by this section ] under
subsection (a) shall be filed within 120 days following
the end of the broker-dealer’s fiscal year.
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§ 304.022. Investment adviser required financial re-
ports.

[ (a) Except as provided in subsections (b) and
(c), the following investment advisers registered
under section 301 of the act (70 P.S. § 1-301) shall
file the following reports of financial condition
with the Commission within 120 days of the invest-
ment adviser’s fiscal year end:

(1) An investment adviser that has custody of
client funds or securities or requires prepayment of
advisory fees 6 months or more in advance and in
excess of $1,200 per client shall file with the Com-
mission an audited balance sheet as of the end of
its fiscal year. The balance sheet shall be prepared
in accordance with generally accepted accounting
principles and contain an unqualified opinion of an
independent certified public accountant. The ac-
countant shall submit, as a supplementary opinion,
comments based on the audit as to material inad-
equacies found to exist in the accounting system,
the internal accounting controls and procedures for
safeguarding securities and funds, and shall indi-
cate corrective action taken or proposed.

(2) An investment adviser who has discretionary
authority over client funds or securities, but not
custody, shall file with the Commission a balance
sheet as of the end of its fiscal year. The balance
sheet need not be audited but shall be prepared in
accordance with generally accepted accounting
principles. The balance sheet shall contain a repre-
sentation by the investment adviser that it is true
and accurate.

(b) The requirements of subsection (a) do not
apply to an investment adviser registered under
section 301 of the act whose principal place of
business is in a state other than this Common-
wealth if the investment adviser meets the follow-
ing conditions:

(1) Is registered in the state in which it maintains
its principal place of business.

(2) Is in compliance with the financial reporting
requirements of the state in which it maintains its
principal place of business.

(8) Has not taken custody of assets of any client
residing in this Commonwealth at any time during
the preceding 12 month period.

(c) When an investment adviser registered under
section 301 of the act inadvertently held or ob-
tained a client’s securities or funds and returned
them to the client within 3 business days or has
forwarded third party checks within 24 hours, the
investment adviser will not be deemed to have
custody and subject to the requirements of subsec-
tion (a) if the investment adviser maintains records
which contains the following information about the
securities or funds returned to the client:

(1) If a security:

(i) The name of the issuer.
(ii) The type of security.
(iii) The date of issuance.

(iv) A certificate number or other identifying in-
formation.

(v) The denomination, interest rate and maturity
date applicable to a debt security.

(vi) The name in which the securities are regis-
tered.

(2) If funds:
(i) The name of the payee or beneficial owner.

(ii) The check number, transmittal number, payor
name and address and any other identifying infor-
mation.

(3) The date on which the funds or securities
were received by the investment adviser.

(4) The date on which the funds or securities
were sent by the investment adviser to the client.

(5) The form of delivery used by the investment
adviser to transmit the funds or securities to the
client and a copy of written confirmation of receipt
of the funds or securities by the client.

(d) For purposes of this section, the following
term has the following meaning:

Principal place of business—The meaning set
forth in 17 CFR 275-203A-3(c) (relating to defini-
tions) promulgated under the Investment Advisers
Act of 1940 (15 U.S.C.A. §§ 80b-1—80b-21). ]

(a) An investment adviser registered under sec-
tion 301 of the act (70 P.S. § 1-301) that has custody
of client funds or securities or requires prepayment
of advisory fees 6 months or more in advance and
in excess of $1,200 per client shall file with the
Department an audited balance sheet as of the end
of its fiscal year with the following conditions:

(1) The balance sheet shall be prepared in ac-
cordance with generally accepted accounting prin-
ciples and contain an unqualified opinion of an
independent certified public accountant.

(2) The accountant shall submit, as a supplemen-
tary opinion, comments based on the audit as to
material inadequacies found to exist in the ac-
counting system, the internal accounting controls
and procedures for safeguarding securities and
funds, and shall indicate corrective action taken or
proposed.

(b) An investment adviser registered under sec-
tion 301 of the act that has discretionary authority
over client funds or securities, but not custody,
shall file with the Department a balance sheet as of
the end of its fiscal year with the following condi-
tions:

(1) The balance sheet is not required to be au-
dited but shall be prepared in accordance with
generally accepted accounting principles.

(2) The balance sheet must contain a representa-
tion by the investment adviser that it is true and
accurate.

(c) A sole proprietor registered under section 301
of the act required to file an affirmative statement
under § 303.012(c)(3) (relating to investment ad-
viser registration procedure) shall file with the
Department an affirmative statement as of the end
of its fiscal year.

(d) Except as provided in subsections (e) and (f),
investment advisers required to file the reports of
financial condition set forth in subsections (a)—(c)
shall file the reports with the Department within
120 days of the investment adviser’s fiscal year end.
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(e) The requirements of subsection (d) do not
apply to an investment adviser registered under
section 301 of the act whose principal place of
business is in a state other than this Common-
wealth if the investment adviser:

(1) Is registered in the state in which it maintains
its principal place of business.

(2) Is in compliance with the financial reporting
requirements of the state in which it maintains its
principal place of business.

(8) Has not taken custody of assets of any client
residing in this Commonwealth at any time during
the preceding 12-month period.

(f) The requirements of subsection (d) do not
apply to an investment adviser registered under
section 301 of the act who:

(1) Has custody of client funds or securities solely
as a result of activities set forth in § 303.042(a)(3)
(relating to investment adviser capital require-
ments).

(2) Is in compliance with the requirements set
forth in § 303.042(a)(3).

§ 304.041. Examinations of broker-dealers and in-
vestment advisers.

(a) In the conduct of an examination authorized under
section 304(d) of the act (70 P.S. § 1-304(d)), every
broker-dealer and investment adviser registered under
the act [ shall ]:

(1) Shall honor all requests by representatives of the
[ Commission ] Department to have physical access to
all areas of the office which is the subject of the
examination [ and, upon request, shall permit them ].

(2) Shall permit the Department to review and
examine the files in the physical place where the files
routinely are maintained on request.

[ In complying with a request,] (3) May accom-
pany the representatives of the Department them-
selves or through a representative of the broker-dealer
or investment adviser [ may accompany the represen-
tatives of the Commission ].

(b) Files referred to in subsection (a) include[ , but are
not limited to, ] books, ledgers, accounts, recordsl, ]
and electronic files required to be kept by broker-dealers
and investment advisers in accordance with this chapter,
rules of the [ United States ] Securities and Exchange
Commission [ or] and rules of a National Securities
Exchange or National securities association registered
with the [ United States] Securities and Exchange
Commission, and any document reasonably related to
these required records.

§ 304.051. Broker-dealer compensation.

[No] (a) A broker-dealer registered under the act
may not charge or receive commissions or other compen-
sation in connection with the purchase or sale of securi-
ties [ unless the compensation is fair and reason-
able and is determined on an equitable basis,
adequately disclosed to each customer in writing at
or prior to final confirmation 1.

(b) The prohibition contained in subsection (a)
does not apply if the compensation is:

(1) Fair and reasonable.
(2) Determined on an equitable basis.

(3) Adequately disclosed to each customer in
writing at or before final confirmation.

(¢) Compensation which complies with the Conduct
Rules of [ the National Association of Securities
Dealers, Inc. shall be deemed ] FINRA will be con-
sidered fair and reasonable and, unless otherwise re-
quired to be disclosed in writing by the Conduct Rules,
[ need not be] does not need to be disclosed in
writing.

§ 304.061. Free credit balances.

[ No broker-dealer registered or required to regis-
ter under the act may use funds arising out of a
free credit balance carried for the account of a
customer in connection with the operation of the
business of the broker-dealer unless the broker-
dealer has established adequate procedures under
which each customer for whom a free credit bal-
ance is carried will be given or sent, together with
or as a part of the customer’s statement of account,
whenever sent but not less frequently than once
every 3 months, a written statement informing the
customer of the amount due to the customer by the
broker-dealer on the date of the statement and
containing a written notice that:

(1) Funds are not segregated and may be used in
the business of the broker-dealer.

(2) Funds are payable on the demand of the
customer.

For the purpose of this section, the term “cus-
tomer” means every person other than the broker-
dealer. ]

(a) A broker-dealer registered or required to reg-
ister under the act may not use funds arising out of
a free credit balance carried for the account of a
customer in connection with the operation of the
business of the broker-dealer.

(b) The prohibition contained in subsection (a)
does not apply if the broker-dealer has established
adequate procedures under which each customer
for whom a free credit balance is carried will be
given or sent a written statement which:

(1) Informs the customer of the amount due to
the customer by the broker-dealer on the date of
the statement.

(2) Contains a written notice that:

(i) Funds are not segregated and may be used in
the business of the broker-dealer.

(ii) Funds are payable on the demand of the
customer.

(iii) Is sent no less than once every 3 months
together with or as a part of the customer’s state-
ment of account.

(Editor’s Note: The following section is new and printed
in regular type to enhance readability.)

§ 304.071. Business continuity and succession plan-
ning.

(a) An investment adviser shall establish, implement
and maintain written procedures relating to a business
continuity and succession plan.

PENNSYLVANIA BULLETIN, VOL. 46, NO. 27, JULY 2, 2016



3478 PROPOSED RULEMAKING

(b) The investment adviser shall base the business
continuity and succession plan on the facts and circum-
stances of the investment adviser’s business model includ-
ing the size of the firm, type of services provided and the
number of locations of the investment adviser.

(¢) The business continuity and succession plan must
provide for at least the following:

(1) Protection, backup and recovery of books and re-
cords.

(2) Alternate means of communicating notice to cus-
tomers, key personnel, employees, vendors, regulators
and service providers, including third-party custodians,
about issues such as:

(1) A significant business interruption.
(i1)) The death or unavailability of key personnel.

(iii) Other disruptions or cessation of business activi-
ties.

(3) Office relocation if a temporary or permanent loss
of a principal place of business occurs.

(4) Assignment of duties to a qualified responsible
person if the death or unavailability of key personnel
occurs.

(5) Otherwise minimizing service disruptions and client
harm that could result from a sudden significant business
interruption.

CHAPTER 305. DENIAL, SUSPENSION,
REVOCATION AND CONDITIONING OF
REGISTRATION

§ 305.011. Supervision of agents, investment ad-
viser representatives and employees.

(a) Every broker-dealer and investment adviser regis-
tered under section 301 of the act (70 P.S. § 1-301) shall
exercise diligent supervision over the securities activities
and securities related activities of its agents, investment
adviser representatives and employees| . ] by:

(1) [ Each broker-dealer and investment adviser,
in exercising diligent supervision, shall establish
and maintain ] Establishing and maintaining writ-
ten procedures and a system for applying and enforcing
those written procedures which are reasonably designed

to [ achieve ]:

(i) Achieve compliance with the act and this title
[ and to detect ].

(ii) Detect and prevent any violations of statutes,
rules, regulations or orders described in [ section ] any
of the following:

(A) Section 305(a)(v) and (ix) of the act (70 P.S.
§ 1-305(a)(v) and (ix))[, the Conduct Rules of the
National Association of Securities Dealers, Inc., or
any |.

(B) The Conduct Rules of FINRA.

(C) An applicable fair practice or ethical standard
promulgated by the [ United States] Securities and
Exchange Commission or by a National Securities Ex-
change registered under the Securities Exchange Act of

1934 (15 U.S.C.A. §§ 78a—|[ 78kk ] 78pp).

(2) [ Final ] Accepting final responsibility for proper
supervision [ shall rest with the broker-dealer and
investment adviser ].

(b) Every issuer who employs agents registered under
section 301 of the act shall be subject to the supervision
requirements of subsection (a) with respect to those
agents.

(¢) As evidence of compliance with the supervisory
obligations imposed by this section, [ every ] a broker-
dealer [and] or investment adviser shall [ imple-
ment ]:

(1) Implement written procedures, a copy of which
shall be kept in each location at which the broker-dealer
or investment adviser conducts business[, and shall
establish ].

(2) Establish, maintain and enforce those written
procedures designed to achieve compliance with the act
and this title and to detect and prevent violations de-
scribed in subsection (a).

[ These ] (d) The written procedures required under
subsection (c), at a minimum, [ shall ] must address:

(1) The supervision of every agent, investment adviser
representative, employee and supervisor by a designated
qualified supervisor.

(2) [ Methods ] The methods to be used to determine
that all supervisory personnel are qualified by virtue of
character, experience and training to carry out their
assigned responsibilities.

(3) [ Methods ] The methods to be used to determine
the good character, business repute, qualifications[ , ] and

experience of any person [ prior to] before making
application for registration of that person with the
[ Commission ] Department and hiring that person.

(4) The review and written approval by the designated
supervisor of the opening of each new customer account.

(5) The frequent examination of customer accounts to
detect and prevent violations, irregularities or abuses.

(6) The prompt review and written approval of the
handling of customer complaints.

(7) The prompt review and written approval by the
designated supervisor of all securities transactions and all
correspondence pertaining to the solicitation or execution
of all securities transactions.

(8) The review and written approval by the designated
supervisor of the delegation by a customer of discretion-
ary authority with respect to the customer’s account and
frequent examination of discretionary accounts to prevent
violations, irregularities or abuses.

(9) The participation of each agent and investment
adviser representative either individually or collectively,
no less than annually, in an interview or meeting con-
ducted by persons designated by the broker-dealer or
investment adviser at which compliance matters relevant
to the activities of the agents and investment adviser
representatives are discussed. Written records shall be
maintained reflecting the interview or meeting.

(10) The periodic inspection of each location in this
Commonwealth from which business is conducted to
ensure that the written procedures and systems are
enforced. [ In establishing an inspection cycle, the
broker-dealer and investment adviser shall give
consideration to the nature and complexity of the
securities activities for which the location is re-
sponsible, the volume of business done and the
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number of agents or investment adviser representa-
tives assigned to the location. The obligation of
diligent supervision required by this section may
require that one or more locations of a broker-
dealer or investment adviser in this Commonwealth
receive more inspections or be on a periodic inspec-
tion cycle different than other locations of the
broker-dealer or investment adviser in this Com-
monwealth and that inspections be unannounced.
In acquitting their obligations under this section,
registrants are to consult NASD Notice to Members
98-38 (May 1998) and SEC Release No. 34-38174
(January 15, 1997). In accordance with NASD No-
tice to Members 98-38, unannounced visits may be
appropriate when there are indicators of miscon-
duct such as receipt of significant customer com-
plaints; personnel with disciplinary records; or ex-
cessive trade corrections, extensions, liquidations,
or variable contract replacements.

(i) An office of supervisory jurisdiction of a
broker-dealer shall be inspected at least annually.
Branch offices and nonbranch locations of a
broker-dealer shall be inspected in accordance with
an inspection cycle established in the broker-
dealer’s written supervisory procedures.

(ii) It is the responsibility of the broker-dealer or
investment adviser to ensure through inspections
of each location in this Commonwealth that the
written procedures and systems are enforced and
the supervisory obligations imposed by this section
are being honored.

(iii) Written records shall be maintained reflect-
ing each inspection conducted.

(iv) For purposes of this section, the terms “office
of supervisory jurisdiction” and “branch office”
shall have the same meaning as those terms are
defined in NASD Conduct Rule 3010(g) or any
successor thereto. The term “nonbranch location”
means any location at which a broker-dealer is
conducting a securities business that does not come
within the definition of “office of supervisory juris-
diction” or “branch office.”

(d) Records required to be maintained under this
section shall be maintained for 5 years, the first 2
years being in an easily accessible place. The reten-
tion and preservation of records may be on micro-
film, computer disks or tapes or other electronic
medium if adequate facilities are maintained for
examination of facsimiles. ]

(e) The periodic inspections referenced in subsec-
tion (d)(10) shall occur according to the following
time frames:

(1) At least annually for an office of supervisory
jurisdiction of a broker-dealer.

(2) In accordance with an inspection cycle estab-
lished in the broker-dealer’s written supervisory
procedures for branch offices and nonbranch loca-
tions of a broker-dealer.

(i) In establishing an inspection cycle, the broker-
dealer and investment adviser shall give consider-
ation to the nature and complexity of the securities
activities for which the location is responsible, the
volume of business done and the number of agents
or investment adviser representatives assigned to
the location.

(ii) The obligation of diligent supervision re-
quired under this section may require that one or
more locations of a broker-dealer or investment
adviser in this Commonwealth receive more inspec-
tions or be on a periodic inspection cycle different
than other locations of the broker-dealer or invest-
ment adviser in this Commonwealth and that in-
spections be unannounced.

(f) It is the responsibility of the broker-dealer or
investment adviser to ensure through inspections
of each location in this Commonwealth that the
written procedures and systems are enforced and
the supervisory obligations imposed by this section
are being honored.

(g) Written records shall be maintained reflecting
each inspection conducted.

(h) In acquitting their obligations under this sec-
tion, registrants are to consult FINRA Notice to
Members 98-38 (May 1998) and Securities and Ex-
change Commission Release No. 34-38174 (January
15, 1997).

(i) In accordance with FINRA Notice to Members
98-38, unannounced visits may be appropriate if
there are indicators of misconduct including any of
the following:

(1) Significant customer complaints.
(2) Personnel with disciplinary records.

(3) Excessive trade corrections, extensions, liqui-
dations or variable contract replacements.

(j) Records required under this section:
(1) Shall be maintained for 5 years.

(2) Shall be maintained in an easily accessible
place for the first 2 years.

(3) May be retained and preserved on microfilm,
computer disks or tapes, or other electronic me-
dium if adequate facilities are maintained for ex-
amination of facsimiles.

[ ()] (k) To the extent that this section imposes any
recordkeeping requirement on an investment adviser reg-
istered under section 301 of the act [ (70 P.S. § 1-301) ],
the recordkeeping requirement does not apply if the
investment adviser meets the following conditions:

(1) Has its principal place of business in a state other
than this Commonwealth.

(2) Is licensed as an investment adviser in the state
where it has its principal place of business.

(3) Is in compliance with the recordkeeping require-
ments of the state in which it has its principal place of
business.

§ 305.012. [ Convicted ] (Reserved).

[ The term “convicted,” as used in section
305(a)(ii) of the act (70 P.S. § 1-305(a)(ii)), includes a
verdict, judgment or plea of guilty, or a finding of
guilt on a plea of nolo contendere if the verdict,
judgment, plea or finding has not been reversed, set
aside or withdrawn, whether or not sentence has
been imposed. ]

§ 305.019. Dishonest and unethical practices.

(a) Every person registered under section 301 of the act
(70 P.S. § 1-301) is a fiduciary and [ has a duty to act ]
shall:

PENNSYLVANIA BULLETIN, VOL. 46, NO. 27, JULY 2, 2016



3480 PROPOSED RULEMAKING

(1) Act primarily for the benefit of its customers.

[ Further, these persons shall observe] (2) Ob-
serve high standards of commercial honor and just and
equitable principals of trade in the conduct of their
business.

(b) Under section 305(a)(ix) of the act (70 P.S. § 1-
305(a)(ix)), the [ Commission ] Department may deny,
suspend, condition or revoke a broker-dealer, agent, in-
vestment adviser or investment adviser representative
registration or censure a broker-dealer, agent, investment
adviser or investment adviser representative registrant if
the registrant or applicant, or in the case of any broker-
dealer or investment adviser, any affiliate [ thereof ],
has engaged in dishonest or unethical practices in the
securities business or has taken unfair advantage of a
customer.

(¢) The [ Commission ] Department, for purposes of

section 305(a)(ix) of the act, will consider [ the actions ]
actions such as those in paragraphs (1)—(3) to consti-
tute dishonest or unethical practices in the securities
business or taking unfair advantage of a customer. [ The
conduct described in paragraphs (1)—(3) is not
exclusive. Engaging in other conduct inconsistent
with the standards in subsection (a), such as forg-
ery, embezzlement, nondisclosure, incomplete dis-
closure or misstatement of material facts, or ma-
nipulative or deceptive practices or taking unfair
advantage of a customer or former customer in any
aspect of a tender offer also constitute grounds for
denial, suspension, conditioning or revocation of
any registration or application for registration of a
broker-dealer, agent, investment adviser or invest-
ment adviser representative. ]

(1) Broker-dealers. Includes the following actions:

(i) Engaging in a pattern of unreasonable and unjustifi-
able delays in the delivery of securities purchased by any
of its customers or in the payment [ upon ] on request of
free credit balances reflecting completed transactions of
any of its customers.

(ii) Inducing trading in a customer’s account which is
excessive in size or frequency in view of the financial
resources and character of the account.

(iii) Recommending to a customer the purchase, sale or
exchange of a security without reasonable grounds to
believe that the transaction or recommendation is suit-
able for the customer based [upon] on reasonable
inquiry concerning the customer’s investment objectives,
financial situation and needs and other relevant informa-
tion known by the broker-dealer.

(iv) Executing a transaction on behalf of a customer
without authorization to do so.

(v) Exercising discretionary power in effecting a trans-
action for a customer’s account without first obtaining
written discretionary authority from the customer, unless
the discretionary power relates solely to the time or price,
or both, for the execution of orders.

(vi) Executing a transaction in a margin account with-
out securing from the customer a properly executed
written margin agreement promptly after the initial
transaction in the account.

(vii) Failing to segregate customers’ free securities or
securities held in safekeeping.

(viii) Hypothecating a customer’s securities without
having a lien thereon unless the broker-dealer secures
from the customer a properly executed written consent
promptly after the initial transaction, except as permitted
by rules of the Securities and Exchange Commission.

(ix) Entering into a transaction with or for a customer
at a price not reasonably related to the current market
price of the security or receiving an unreasonable com-
mission or profit.

(x) Failing to furnish to a customer purchasing securi-
ties in an offering, no later than the date of confirmation
of the transaction, either a final prospectus or a prelimi-
nary prospectus and an additional document, which to-
gether include information set forth in the final prospec-
tus.

(xi) Charging unreasonable and inequitable fees for
services performed, including miscellaneous services such
as collection of moneys due for principal, dividends or
interest, exchange or transfer of securities, appraisals,
safekeeping or custody of securities and other services
related to its securities business.

(xii) Offering to buy from or sell to a person at a stated
price unless the broker-dealer is prepared to purchase or
sell at a price and under the conditions that are stated at
the time of the offer to buy or sell.

(xiii) Representing that a security is being offered to a
customer “at the market” or a price relevant to the
market price unless the broker-dealer knows or has
reasonable grounds to believe that a market for the
security exists other than that made, created or controlled
by the broker-dealer, or by a person for whom the
broker-dealer is acting or with whom is associated in the
distribution, or a person controlled by, controlling or
under common control with the broker-dealer.

(xiv) Effecting a transaction in, or inducing the pur-
chase or sale of, a security by means of a manipulative,
deceptive or fraudulent device, practice, plan, program,
design or contrivance, which may include:

(A) Effecting a transaction in a security which involves
no change in the beneficial ownership [ thereof ].

(B) Entering an order for the purchase or sale of a
security with the knowledge that an order of substan-
tially the same size, at substantially the same time and
substantially the same price, for the sale of the security,
has been or will be entered by or for the same or different
parties [ for the purpose of creating ] to create a
false or misleading appearance of active trading in the
security or a false or misleading appearance with respect
to the market for the security. [ Nothing in this subsec-
tion prohibits ] This subsection does not prohibit a
broker-dealer from entering bona fide agency cross trans-
actions for its customers.

(C) Effecting, along or with one or more other persons,
a series of transactions in a security creating actual or
apparent active trading in the security or raising or
depressing the price of the security, [ for the purpose of
inducing ] to induce the purchase or sale of the
security by others.

(xv) Guaranteeing a customer against loss in a securi-
ties account of the customer carried by the broker-dealer
or in a securities transaction effected by the broker-dealer
with or for the customer.

(xvi) Publishing or circulating, or causing to be pub-
lished or circulated, a notice, circular, advertisement,
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newspaper article, investment service or communication
of any kind which purports to report a transaction as a
purchase or sale of a security unless the broker-dealer
believes that the transaction was a bona fide purchase or
sale of the security; or which purports to quote the bid
price or asked price for a security, unless the broker-
dealer believes that the quotation represents a bona fide
bid for, or offer of, the security.

(xvii) Using advertising or sales presentation in
[ such ] a fashion as to be deceptive or misleading. An
example of this practice would be a distribution of
nonfactual data, material or presentation based on conjec-
ture, unfounded or unrealistic claims or assertions in a
brochure, flyer or display by words, pictures, graphs or
otherwise designed to supplement, detract from, super-
sede or defeat the purpose or effect of a prospectus or
disclosure.

(xviii) Failing to disclose that the broker-dealer is
controlled by, controlling, affiliated with or under common
control with the issuer of a security before entering into a
contract with or for a customer for the purchase or sale of
the security, the existence of the control to the customer,
and if the disclosure is not made in writing, it shall be
supplemented by the giving or sending of written disclo-
sure at or before the completion of the transaction.

(xix) Failing to make a bona fide public offering of all
of the securities allotted to a broker-dealer for distribu-
tion, whether acquired as an underwriter, a selling group
member or from a member participating in the distribu-
tion as an underwriter or selling group member.

(xx) [ Failure or refusal ] Failing or refusing to

furnish a customer, [ upon] on reasonable request,
information to which he is entitled, or to respond to a
formal written request or complaint.

(xxi) Failing to comply with an applicable [ provision
of the Rules of Fair Practice of the National Asso-
ciation of Securities Dealers or an applicable ] fair
practice or ethical standard promulgated by the Securities
and Exchange Commission or by a self-regulatory organi-
zation approved by the Securities and Exchange Commis-
sion.

(xxii) Failing to comply with investor suitability stan-
dards imposed as a condition of the registration of
securities under section 205 or 206 of the act (70 P.S.
[§ 1-205 or § 1-206 ] §§ 1-205 and 1-206) in connection
with the offer, sale or purchase of a security in this
Commonwealth.

(2) Agents. Includes the following actions:

(i) Engaging in the practice of lending or borrowing
money or securities from a customer, or acting as a
custodian for money, securities or an executed stock
power of a customer.

(ii) Effecting securities transactions not recorded on the
regular books or records of the broker-dealer which the
agent represents, unless the transactions are authorized
in writing by the broker-dealer [ prior to] before
execution of the transaction.

(iii) Establishing or maintaining an account containing
fictitious information [ in order ] to execute transactions
which would otherwise be prohibited.

(iv) Sharing directly or indirectly in profits or losses in
the account of a customer without the written authoriza-
tion of the customer and the broker-dealer which the
agent represents.

(v) Dividing or otherwise splitting the agent’s commis-
sions, profits or other compensation from the purchase or
sale of securities with a person not also registered as an
agent for the same broker-dealer, or for a broker-dealer
under direct or indirect common control.

(vi) Engaging in conduct specified in paragraph (1)(ii)—
(vi), (ix), (x), (xiv)—(xvii), (xxi) and (xxii).

(3) Investment advisers and investment adviser repre-
sentatives. Includes the following actions:

(i) Recommending to a client to whom investment
supervisory, management or consulting services are pro-
vided the purchase, sale or exchange of a security without
reasonable grounds to believe that the recommendation is
suitable for the client on the basis of information fur-
nished by the client after reasonable inquiry concerning
the client’s investment objectives, financial situation and
needs, and any other information known by the invest-
ment adviser or investment adviser representative.

(i) Exercising any discretionary power in placing an
order for the purchase or sale of securities for a client
without obtaining written discretionary authority from
the client within 10 business days after the date of the
first transaction placed under oral discretionary author-
ity, unless the discretionary power relates solely to the
price at which, or the time when, an order involving a
definite amount of a specified security shall be executed,
or both.

(iii)) Inducing trading in a client’s account that is
excessive in size or frequency in view of the financial
resources, investment objectives and character of the
account.

(iv) Placing an order to purchase or sell a security for
the account of a client without authority to do so.

(v) Placing an order to purchase or sell a security for
the account of a client [ upon ] on instruction of a third
party without first having obtained a written third-party
trading authorization from the client.

(vi) Borrowing money or securities from a client unless
the client is a broker-dealer, an affiliate of the investment
adviser[ ,] or a financial institution engaged in the
business of loaning funds.

(vil) Loaning money to a client unless the investment
adviser is a financial institution engaged in the business
of loaning funds or the client is an affiliate of the
investment adviser.

(viii) Misrepresenting to an advisory client, or prospec-
tive advisory client, the qualifications of the investment
adviser, investment adviser representative or an employee
of the investment adviser or misrepresenting the nature
of the advisory services being offered or fees to be charged
for the service, or to omit to state a material fact
necessary to make the statements made regarding qualifi-
cations, services or fees, in light of the circumstances
under which they are made, not misleading.

(ix) Providing a report or recommendation to an advi-
sory client prepared by someone other than the invest-
ment adviser or investment adviser representative with-
out disclosing that fact. This prohibition does not apply to
a situation where the investment adviser or investment
adviser representative uses published research reports or
statistical analyses to [ render ] give advice or where an
investment adviser or investment adviser representative
orders the report in the normal course of providing
advice.

PENNSYLVANIA BULLETIN, VOL. 46, NO. 27, JULY 2, 2016



3482 PROPOSED RULEMAKING

(x) Charging a client an unreasonable advisory fee.

(xi) Failing to disclose to [ clients ] a client in writ-
ing, before advice is [ rendered ] given, a material
conflict of interest relating to the investment adviser, the
investment adviser representative or an employee of the
investment adviser which could reasonably be expected to
impair the [ rendering ] giving of unbiased and objec-
tive advice including:

(A) [ Compensation arrangements] A compensa-
tion arrangement connected with advisory services to
[ clients which are ] a client which is in addition to
compensation from the [ clients ] client for the services.

(B) [ Charging a client an advisory fee for render-
ing ] An advisory fee charged to a client for giving
advice when a commission for executing securities trans-
actions [ pursuant to] under the advice will be re-
ceived by the investment adviser, the investment adviser
representative or an employee or affiliated person of
the investment adviser.

(xii) Guaranteeing a client that a specific result will be
achieved| —gain or no loss— ], either a gain or no
loss, with advice which will be [ rendered ] given.

(xiii) Publishing, circulating or distributing an adver-
tisement which does not comply with Rule 206(4)-1 under
the Investment Advisers Act of 1940 (15 U.S.C.A. §§ 80b-
1—80b-21).

(xiv) Disclosing the identity, [ affairs or ] investments
or other financial information of a client unless
required [ by ] under law to do so, or unless consented
to by the client.

(xv) Taking an action, directly or indirectly, with re-
spect to those securities or funds in which a client has a
beneficial interest, where the investment adviser has
custody or possession of the securities or funds when the
adviser’s action is subject to, and does not comply with,
the requirements of [ § 404.013 (relating to invest-
ment adviser custody or possession of funds or
securities of clients) ] § 404.014 (relating to custody
requirements for investment advisers).

(xvi) Entering into, extending or renewing an invest-
ment advisory contract unless the contract is in writing
and discloses, in substance, the services to be provided,
the term of the contract, the advisory fee, the formula for
computing the fee, the amount of a prepaid fee to be
returned in the event of contract termination or nonper-
formance, whether the contract grants discretionary
power to the adviser and that no assignment of the
contract shall be made by the investment adviser without
the consent of the other party to the contract.

(xvii) Failing to establish, maintain and enforce written
policies and procedures reasonably designed to prevent
the misuse of material nonpublic information contrary to
the provisions of section 204a of the Investment Advisers
Act of 1940 (15 U.S.C.A. § 80b-4a) and the rules and
regulations of the [ United States ] Securities and Ex-
change Commission promulgated thereunder.

(xviii) Entering into, extending, or renewing any advi-
sory contract contrary to the provisions of section 205 of
the Investment Advisers Act of 1940 (15 U.S.C.A.
§ 80b-5) and the rules and regulations of the [ United
States ] Securities and Exchange Commission promul-
gated thereunder. This applies to all investment advisers

and investment adviser representatives registered under
section 301 of the act [ (70 P.S. § 1-8301) ] notwithstand-
ing whether the investment adviser is exempt from
registration with the [ United States ] Securities and
Exchange Commission under section 203(b) of the Invest-
ment Advisers Act of 1940 (15 U.S.C.A. § [80b-3]
80b-3(b)).

(xix) [ To indicate ] Indicating, in an advisory con-
tract, any condition, stipulation or provision binding any
person to waive compliance with any provision of the act.

(xx) Engaging in any act, practice or course of business
which is fraudulent, deceptive or manipulative or con-
trary to the provisions of section 206(4) of the Investment
Advisers Act of 1940 (15 U.S.C.A. § 80b-6(4)) and the
rules and regulations of the [ United States ] Securities
and Exchange Commission promulgated thereunder. This
applies to all investment advisers and investment adviser
representatives registered under section 301 of the act
notwithstanding whether the investment adviser is ex-
empt from registration with the United States Securities
and Exchange Commission under section 203(b) of the
Investment Advisers Act of 1940.

(xxi) Engaging in conduct or committing any act, di-
rectly, indirectly or through or by another person, which
would be unlawful for the person to do directly under
[ the provisions of this ] the act or any rule, regulation
or order issued thereunder.

[ (d) This section does not apply to Federally-
covered advisers unless the conduct otherwise is
actionable under section 401(a) or (¢) or 404 of the
act (70 P.S. § 1-401(a) or (c) or 1-404). ]

(d) In addition to the conduct described in para-
graphs (1)—(3), the Department may deny, suspend,
condition or revoke a registration or application
for registration of a broker-dealer, agent, invest-
ment adviser or investment adviser representative
for conduct inconsistent with the standards in
subsection (a), including any of the following:

(1) Forgery.
(2) Embezzlement.

(8) Nondisclosure, incomplete disclosure or mis-
statement of material facts.

(4) Manipulative or deceptive practices.

(5) Taking unfair advantage of a customer or
former customer in any aspect of a tender offer.

(e) This section does not apply to Federally cov-
ered advisers unless the conduct otherwise is ac-
tionable under section 401(a) or (c) or 404 of the act
(70 P.S. §§ 1-401(a) and (c) and 1-404).

(Editor’s Note: The following section is new and printed
in regular type to enhance readability.)

§ 305.020. Use of senior specific certifications and
professional designations.

(a) General rule. The use of a senior specific certifica-
tion or designation by a person in connection with the
offer, sale or purchase of securities, or the provision of
advice as to the value of or the advisability of investing
in, purchasing or selling securities, either directly or
indirectly or through publications or writings, or by
issuing or promulgating analyses or reports relating to
securities, that indicates or implies that the user has
special certification or training in advising or servicing
senior citizens or retirees, in a way as to mislead any
person is a dishonest and unethical practice in the
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securities business within the meaning of section
305(a)(ix) of the act (70 P.S. § 1-305(a)(ix)).

(b) Prohibitions. The prohibited use of senior specific
certification or professional designation includes the use
of:

(1) A certification or professional designation by a
person who has not actually earned or is otherwise
ineligible to use the certification or designation.

(2) A nonexistent or self-conferred certification or pro-
fessional designation.

(3) A certification or professional designation that indi-
cates or implies a level of occupational qualifications
obtained through education, training or experience that
the person using the certification or professional designa-
tion does not have.

(4) A certification or professional designation that was
obtained from a designating or certifying organization to
which any of the following apply:

(i) Is primarily engaged in the business of instruction
in sales or marketing, or both.

(i1)) Does not have reasonable standards or procedures
for assuring the competency of its designees or
certificants.

(iii) Does not have reasonable standards or procedures
for monitoring and disciplining its designees or
certificants for improper or unethical conduct.

(iv) Does not have reasonable continuing education
requirements for its designees or certificants to maintain
the designation or certificate.

(c) Rebuttable presumption. There is a rebuttable pre-
sumption that a designating or certifying organization is
not disqualified solely for purposes of subsection (b)(4)
when the organization has been accredited by any of the
following:

(1) The American National Standards Institute.
(2) The National Commission for Certifying Agencies.

(3) An organization that is on the United States De-
partment of Education’s “Accrediting Agencies Recognized
for Title IV Purposes” list and the designation or creden-
tial issued therefrom does not primarily apply to sales or
marketing, or both.

(d) Factors to be considered. In determining whether a
combination of words, or an acronym standing for a
combination of words, constitutes a certification or profes-
sional designation indicating or implying that a person
has special certification or training in advising or servic-
ing senior citizens or retirees, the Department will con-
sider the following factors:

(1) Use of one or more words such as “senior,” “retire-
ment,” “elder” or like words, combined with one or more
words such as “certified,” “registered,” “chartered,” “ad-
viser,” “specialist,” “consultant,” “planner” or like words,
in the name of the certification or professional designa-
tion.

(2) How those words are combined.

(e) Exception. For purposes of this section, a certifica-
tion or professional designation does not include a job
title within an organization that is licensed or registered
by a state or Federal financial services regulatory agency,
including an agency that regulates broker-dealers, invest-
ment advisers or investment companies as defined under
the Investment Company Act of 1940 (15 U.S.C.A. §§ 80-
1—80-64), when that job title does either of the following:

(1) Indicates seniority or standing within the organiza-
tion.

(2) Specifies an individual’s area of specialization
within the organization.

(f) No limitation on Department enforcement. This sec-
tion does not limit the Department’s authority to enforce
existing provisions of law.

§ 305.061. Withdrawal of registration or notice fil-
ing.

(a) [ The following applies to investment advisers
that want to | Investment adviser. To withdraw from

registration as an investment adviser registered under
section 301 of the act (70 P.S. § 1-301) because the
investment adviser has:

(1) [For an investment adviser that seeks to
withdraw from registration under section 301 of
the act because the investment adviser has become
a Federally-covered ] Become a Federally covered
adviser subject to exclusive registration with the
[ United States ] Securities and Exchange Commission,
the investment adviser shall file an amendment to the
uniform application for investment adviser registration
(Form ADV) or successor form thereto with the [ Com-
mission | Department or with an investment adviser
registration depository designated by [ order of the
Commission ] the Department.

(2) [For an investment adviser that seeks to
withdraw from registration under section 301 of
the act because the investment adviser no longer
transacts ] Stopped transacting business in this Com-
monwealth as an investment adviser, the investment
adviser shall file a notice of withdrawal from registration
as an investment adviser form (Form ADV-W)[,] or a
successor form with the [ Commission ] Department or
with an investment adviser registration depository desig-
nated by [ order of the Commission ] the Depart-
ment.

() [ An application to ] Broker-dealer. To with-
draw from registration as a broker-dealer [ shall contain
the information requested in and shall be made
on ], the broker-dealer shall file a completed Uni-
form Request for Withdrawal from Registration as a
Broker-Dealer Form (Form BDW) or a successor form
with the Department.

(¢) Investment adviser representative. To withdraw
from registration as investment adviser representative,
the investment adviser or Federally covered adviser for
whom the investment adviser representative was em-
ployed shall file the Uniform Termination Notice for
Securities/Futures Industry Registration (Form U-5) or a
successor form [ thereto] with the [ Commission ]
Department or with an investment adviser registration
depository designated by [ order of the Commission ]
the Department within 30 days from the date of
termination.

(d) Agent of a broker-dealer or an issuer. To with-
draw from registration as an agent of a broker-dealer or
an issuer, the broker-dealer or issuer shall file Form U-5
or successor form [ thereto with the Commission ]
with the Department within 30 days from the date of
termination.
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(e) Federally covered adviser. To withdraw a notice
filing, a [ Federally-covered ] Federally covered ad-
viser shall file a notice with the [ Commission | De-
partment or with an investment adviser registration
depository designated by [ order of the Commission ]
the Department.

Subpart D. FRAUDULENT AND PROHIBITED
PRACTICES

CHAPTER 401. SALES AND PURCHASES
§ 401.020. Professional responsibility.

For the purposes of any action or proceeding initiated
by the [ Commission ] Department, under 2 Pa.C.S.
§ 503 (relating to discipline), 1 Pa. Code § 31.28 (relating
to suspension and disbarment) or under any other appli-
cable rules of practice adopted by the [ Commission ]
Department, the phrase “act, practice or course of
business” as used in this chapter shall include a state-
ment, opinion, report or service by an attorney, accoun-
tant, engineer, appraiser or other professional person who
examines, [ renders ] gives or produces a statement,
opinion, report or service if [ such ] the professional
person knew or in the exercise of reasonable care should
have known that [ such ] the statement, opinion, report
or service materially aided or abetted a violation of the
act or the regulations adopted thereunder.

CHAPTER 404. PROHIBITED ACTIVITIES;
INVESTMENT ADVISERS AND INVESTMENT
ADVISER REPRESENTATIVES

§ 404.010. Advertisements by investment advisers
and investment adviser representatives.

(a) [ It shall constitute a fraudulent, deceptive or
manipulative act, practice or course of conduct
within the meaning of section 404 of the act (70 P.S.
§ 1-404), for any investment adviser or investment
adviser representative, directly or indirectly, to
publish, circulate or distribute any advertisement: ]
The Department will consider the direct or indirect
publication, circulation or distribution of an adver-
tisement by an investment adviser or investment
adviser representative to be a fraudulent, deceptive
or manipulative act, practice or course of conduct
within the meaning of section 404 of the act (70 P.S.
§ 1-404) if the advertisement:

(1) [ Which refers ] Refers, directly or indirectly, to
any testimonial of any kind [ by any customer ] con-
cerning the investment adviser or investment adviser
representative concerning any advice, analysis, report or
other service [ rendered ] given to the customer by the
investment adviser or investment adviser representative.

(2) [ Which refers ] Refers, directly or indirectly, to
past specific recommendations of the investment adviser
or investment adviser representative which were or would
have been profitable to any person[; provided, how-
ever, that this does not prohibit an advertisement
which sets forth or offers ] except that an adver-
tisement setting forth or offering to furnish a list of
all recommendations made by the investment adviser or
investment adviser representative for the 12-month pe-
riod immediately preceding the date of the publication of
the advertisement[ , and which ] is not prohibited if
the advertisement:

(i) Includes the name of each [ such ] security recom-
mended, the date and nature of each [ such ] recommen-

dation [ (for example, whether to buy, sell or hold) ]
including whether to buy sell or hold, the market
price at the time, the price at which the recommendation
was to be acted [ upon] on, and the current market

price of each [ such ] security.

(i1) Contains the following cautionary legend promi-
nently displayed on the first page [ thereof ] in print or
type as large as the largest print or type used in the body
or text stating: “IT SHOULD NOT BE ASSUMED THAT
RECOMMENDATIONS MADE IN THE FUTURE WILL
BE PROFITABLE OR WILL EQUAL THE PERFOR-
MANCE OF THE SECURITIES IN THIS LIST.”

(3) [ Which represents ] Represents, directly or in-
directly, that any graph, chart, formula or other device
being offered [ can ]:

(i) Can in and of itself be used to determine which
securities to buy or sell, or when to buy or sell theml[ ; or
which represents, directly or indirectly, that any
grap]h, chart, formula or other device being offered
will |.

(ii) Will assist any person in making decisions as to
which securities to buy or sell, or when to buy or sell
them, without prominently disclosing in the advertise-
ment the limitations [ thereof ] and the difficulties with
respect to its use.

(4) [ Which contains ] Contains any statement [ to
the effect ] that any report, analysis or other service will
be furnished free or without charge, unless the report,
analysis or other service actually is or will be furnished
absolutely without condition or obligation.

(5) [ Which contains ] Contains any untrue state-
ment of a material fact, or which is otherwise false or
misleading in any material respect, including the failure
to disclose compensation [ (including free or dis-
counted securities) ], including free or discounted
securities, received directly or indirectly in connection
with making a recommendation concerning a specific
security.

(6) [ Which recommends ] Recommends the pur-
chase or sale of any security unless the investment
adviser or investment adviser representative simultane-
ously offers to furnish to any person [ upon ] on request
a tabular presentation of:

(i) The total number of shares or other units of the
security held by the investment adviser or investment
adviser representative for its own account or for the
account of officers, directors, trustees, partners or affili-
ates of the investment adviser or for discretionary ac-
counts of the investment adviser or investment adviser
representative maintained for clients.

(ii) The price or price range at which the securities
listed in subparagraph (i) were purchased.

(iii) The date or range of dates during which the
securities listed in response to subparagraph (i) were
purchased.

[ (b) For the purpose of this section, the term
“advertisement” includes any notice, circular, letter
or other written communication addressed to more
than one person or any notice or other announce-
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ment in any publication, by radio or television, or
by electronic means, which offers:

(1) Any analysis, report or publication concern-
ing securities, or which is to be used in making any
determination as to when to buy or sell any secu-
rity, or which security to buy or sell.

(2) Any graph, chart, formula or other device to
be used in making any determination as to when to
buy or sell any security, or which security to buy or
sell.

(3) Any other investment advisory service with
regard to securities.

(c) For the purpose of this section, the term
“client” means any person to whom the investment
adviser or investment adviser representative has
given investment advice for which the investment
adviser or investment adviser representative has
received compensation.

(d)] (b) This section does not apply to Federally
covered advisers unless the conduct otherwise is action-
able under section 401(a) or (c) of the act (70 P.S.
§ 1-401(a) and (¢)) or section 404 of the act [ (70 P.S.

§ 1-401(a) or (c) or 1-404) ].
§ 404.011. Investment adviser brochure disclosure.

(a) [ Failure of an investment adviser to provide
each ] An investment adviser’s failure to provide an
advisory client or prospective advisory client with the
disclosure required [ by ] under this section shall consti-
tute a fraudulent, deceptive or manipulative act, practice

or course of business, within the meaning of section 404
of the act (70 P.S. § 1-404).

(b) An investment adviser registered under section 301
of the act (70 P.S. § 1-301) shall offer and deliver to each
client and prospective client a current firm brochure and
one or more supplements as required [ by this section.
The brochure and supplements shall ] under this
section which must contain the information required
[by] under Part 2 of Form ADV (17 CFR 279.1)
(relating to Form ADV, for application for registra-
tion of investment adviser and for amendments to
such registration statement).

(¢) An investment adviser shall deliver to each client
and prospective client all of the following:

(1) A current firm brochure.

(2) [ Current ] The current brochure supplements
for each investment adviser representative who will pro-
vide advisory services to a client.

(d) The firm brochure and one or more supplements
required [ by ] under this section shall be delivered in
compliance with one of the following:

(1) Not less than 48 hours [ prior to ] before entering
into any investment advisory contract with the client or
prospective client.

(2) At the time of entering into a contract, if the
advisory client has a right to [ terminate ] end the

contract without penalty within 5 business days after
entering into the contract.

(e) An investment adviser shall[, at least once a
year, without charge, deliver ]:

(1) Deliver or offer in writing to deliver to each of its
clients the current brochure and any current brochure
supplements required [ by ] under subsection (b) with-
out charge at least once a year.

[If a client accepts a written offer, the invest-
ment adviser shall send to that client ] (2) Send to a
client that accepts a written offer the current bro-
chure and supplements within 7 days after the invest-
ment adviser is notified of the acceptance.

() If, as an investment adviser, the adviser is the
general partner of a limited partnership, the manager of
a limited liability company, or the trustee of a trust, then
for purposes of this section the investment adviser shall
treat each of the partnership’s limited partners, the
company’s members or the trust’s beneficial owners as a
client. For the purposes of this section, a limited liability
partnership or limited liability limited partnership is a
“limited partnership.”

(g) If an investment adviser [ renders] gives sub-
stantially different types of investment advisory services
to different clients, the investment adviser may [ pro-
vide them ] do the following:

(1) Provide the clients with different brochures, so
long as each client receives all applicable information
about services and fees.

[ The ] (2) Omit from the brochure delivered to a
client [may omit ] any information required [by]
under Part 2A of Form ADV if the information [ is
applicable ] applies only to a type of investment advi-
sory service or fee which is not [ rendered ] given or
charged, or proposed to be [rendered] given or
charged, to that client or prospective client.

(h) Except as provided by paragraph (1), if the invest-
ment adviser is a sponsor of a wrap fee program, the
brochure required to be delivered by subsection (b) to a
client or prospective client of the wrap fee program
[ shall ] must be a wrap fee brochure containing all the
information required [by] under Form ADV. [Any
additional information in a wrap fee brochure shall
be limited to information applicable to wrap fee
programs that the investment adviser sponsors. ]

(1) The investment adviser does not have to offer or
deliver a wrap fee brochure if another sponsor of the
wrap fee program offers or delivers to the client or
prospective client of the wrap fee program a wrap fee
program brochure containing all the information specified
in Part 2A Appendix 1 to Form ADV.

(2) A wrap fee brochure does not take the place of any
brochure supplements that the investment adviser is
required to deliver under this section.

(3) Additional information in a wrap fee brochure
must be limited to information applicable to wrap
fee programs that the investment adviser sponsors.

(1) In accordance with Part 2 of Form ADYV, if informa-
tion contained in the brochure or brochure supple-
ment becomes materially inaccurate, the investment

adviser shall [ amend ]:

(1) Amend its brochure and any brochure supplement
[ and deliver ].

(2) Deliver the amendments to clients promptly
[ when any information contained in the brochure
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or brochure supplement becomes materially inaccu-
rate ]. [ The amendments shall be promptly filed
with the Commission or with an investment adviser
registration depository designated by the Commis-
sion. |

(3) Promptly file the amendments with the De-
partment or with an investment adviser registra-
tion depository designated by the Department.

(j) Delivering a brochure or supplement in compliance
with this section does not relieve the investment adviser
of any other disclosure obligations which the investment
adviser may have to its clients or prospective clients
under the act or this title.

[ (k) For the purposes of this section, the follow-
ing terms have the following meanings:

(1) Client—A person to whom the investment ad-
viser has given investment advice and for which
the investment adviser has received compensation.

(2) Entering into—In reference to an investment
advisory contract, the term does not include an
extension or renewal without material change of
the contract which is in effect immediately prior to
the extension or renewal.

(3) Portfolio manager—The process of determin-
ing or recommending securities transactions for
any portion of a client’s portfolio.

(4) Sponsor—An investment adviser that is com-
pensated under a wrap fee program for administer-
ing, organizing or sponsoring the program, or for
selecting or providing advice to clients regarding
the selection of other investment advisers in the
program.

(5) Wrap fee program—A program under which a
client is charged a specified fee or fees not based
directly on transactions in a client’s account for
investment advisory services (which may include
portfolio management or advice concerning the
selection of other investment advisers) and execu-
tion of client transactions. ]

(k) The delivery requirement set forth in subsec-
tion (d) does not apply to the extension or renewal
of an investment advisory contract without mate-
rial changes of the contract which is in effect
immediately prior to the extension or renewal.

§ 404.012. Cash payment for client solicitation.

(a) [ Failure of an investment adviser ] An invest-
ment adviser’s failure to comply with the requirements
of this section concerning cash payments for client solici-
tation constitutes a fraudulent, deceptive or manipulative
act, practice or course of business, within the meaning of
section 404 of the act (70 P.S. § 1-404).

(b) An investment adviser may not pay a cash fee or
other economic benefit, directly or indirectly, to a
solicitor with respect to solicitation activities unless:

(1) The investment adviser is registered under the act.

(2) The solicitor[ , unless exempted, is registered
under the act] is registered as an investment
adviser representative or is exempt from registra-
tion under § 302.071 (relating to registration ex-
emption for solicitors) or qualifies for another ex-
emption under the act.

(3) The cash fee or other economic benefit is paid
[ pursuant to ] under a written agreement to which the
investment adviser is a party.

(4) The written agreement required [ by ] under para-
graph (3) [ shall ]:

(i) [ Describe ] Describes the solicitation activities to
be engaged in by the solicitor on behalf of the investment
adviser and the compensation to be received therefor.

(ii) [ Contain ] Contains an undertaking by the so-
licitor to perform its duties under the agreement in a
manner consistent with the instructions of the investment
adviser and the provisions of the act and the rules
thereunder.

(iii) [ Require ] Requires that the solicitor, at the
time of any solicitation activities for which compensation
is paid or to be paid by the investment adviser, provide
the prospective client with a current copy of the follow-
ing:

(A) The investment adviser’s written disclosure state-
ment required [ by ] under § 404.011 (relating to invest-
ment adviser brochure disclosure).

(B) A separate written disclosure document which con-
tains the following:

(I) The name of the solicitor.
(IT) The name of the investment adviser.

(ITI) The nature of the relationship, including any
afﬁliation, between the solicitor and the investment ad-
viser.

(IV) A statement that the solicitor will be compensated
for the solicitation services by the investment adviser.

(V) The terms of the compensation arrangement, in-
cluding a description of the compensation paid or to be
paid to the solicitor.

(VI) The amount, if any, for the cost of obtaining his
account the prospective client will be charged in addi-
tion to the advisory fee, and the differential, if any,
among clients with respect to the amount or level of the
advisory fees charged by the investment adviser if the
differential is attributable to the existence of any ar-
rangement [ pursuant to ] under which the investment
adviser has agreed to compensate the solicitor for solicit-
ing prospective clients for, or referring prospective
clients to, the investment adviser.

(5) The investment adviser receives from the prospec-
tive client [ prior to ] before, or at the time of, entering
into any written or oral investment advisory contract
with the prospective client, a signed and dated acknowl-
edgment of receipt of the investment adviser’s written
disclosure statement required [ by ] under § 404.011
and the solicitor’s written disclosure document required
[ by ] under paragraph (4)(iii)(B).

(c) For purposes of subsection [ (b)(4)] (b)(5), this
section does not apply to an investment adviser [ when
the cash fee is paid to a solicitor ] as follows:

(1) [ With ] If the cash fee is paid to a solicitor
with respect to solicitation activities for the provision of
impersonal investment advisory services only.

(2) [ A] If the cash fee is paid to a solicitor who is
[ one ] either of the following:
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(i) A partner, officer, director or [ employe ] employee
of the investment adviser.

(i) A partner, officer, director or [ employe] em-
ployee of a person which controls, is controlled by, or is
under common control with the investment adviser if the
status of the solicitor as a partner, officer, director or
[ employe ] employee of the investment adviser or
other person, is disclosed to the client at the time of the
solicitation or referral.

(d) [ Nothing in this section relieves ] This sec-
tion does not relieve a person of a fiduciary or other
obligation to which the person may be subject under the
law.

[ (e) For purposes of this section, the following
terms have the following meanings:

(1) Client—Any prospective client.

(2) Impersonal advisory services—Investment ad-
visory services provided solely by means of one of
the following:

(i) Written materials or oral statements which do
not purport to meet the objectives or needs of the
specific client.

(ii) Statistical information containing no expres-
sions of opinions as to the investment merits of
particular securities.

(iii) Any combination of the foregoing services.

(3) Solicitor—A person or entity who, for compen-
sation, directly or indirectly, solicits a client for, or
refers a client to, an investment adviser. |

§ 404.013. [ Investment adviser custody or posses-
sion of funds or securities of clients | (Reserved).

[ (@) Failure of an investment adviser not regis-
tered as a broker dealer that has custody or posses-
sion of funds or securities in which any client has a
beneficial interest to comply with the requirements
of this section shall constitute a fraudulent, decep-
tive or manipulative act, practice or course of
business, within the meaning of section 404 of the
act (70 P.S. § 1-404).

(b) An investment adviser registered under sec-
tion 301 of the act (70 P.S. § 1-301) that has custody
or possession of funds or securities in which any
client has any beneficial interest shall:

(1) Notify the Commission in writing that the
investment adviser has or may have custody. The
notification shall be given on Form ADV.

(2) Segregate the securities of each client marked
to identify the particular client having the benefi-
cial interest therein and held in safekeeping in
some place reasonably free from risk of destruction
or other loss.

(3) Deposit all client funds, in one or more bank
accounts containing only clients funds.

(4) Maintain the accounts described in paragraph
(3) in the name of the investment adviser as agent
or trustee for the clients.

(5) Maintain a separate record for each account
described in paragraph (3) showing the name and
address of the bank where the account is main-
tained, the dates and amounts of deposits in and

withdrawals from the account, and the exact
amount of each client’s beneficial interest in the
account.

(6) Immediately after accepting custody or pos-
session of funds or securities from a client, notify
the client in writing of the place where and the
manner in which the funds and securities will be
maintained and subsequently, if and when there is
a change in the place where or the manner in
which the funds or securities are maintained, the
investment adviser gives written notice thereof to
the client.

(7) At least once every 3 months, send each client
or the client’s authorized representative as defined
in this section an itemized statement showing the
funds and securities in the investment adviser’s
custody at the end of each period and all debits,
credits and transactions in the client’s account
during that period or have a reasonable basis for
believing that a qualified custodian will send an
itemized statement to each client or the client’s
authorized representative during the same time
interval containing substantially the same informa-
tion.

(8) At least once every calendar year, engage an
independent certified public accountant to verify
all client funds and securities by actual examina-
tion at a time chosen by the accountant without
prior notice to the investment adviser. A report
stating that an accountant has made an examina-
tion of the client funds and securities, and describ-
ing the nature and extent of the examination, must
be filed with the Commission within 30 days after
each examination.

(¢c) When an independent certified public accoun-
tant makes an examination described in subsection
(b)(8) and, upon examination, finds material dis-
crepancies, the accountant shall notify the Commis-
sion within 1 business day of the finding by means
of facsimile transmission or electronic mail, fol-
lowed by first class mail, directed to the Commis-
sion’s Division of Licensing.

(d) For purposes of this section, a person will be
deemed to have custody if the person directly or
indirectly holds client funds or securities, has any
authority to obtain possession of them, or has the
ability to appropriate them.

(e) For the purpose of this section, the following
terms have the following meanings:

Authorized representative—The person specified
in a written authorization which the client has
signed and filed with the investment adviser or
qualified custodian authorizing the investment ad-
viser or qualified custodian to deliver the client’s
account statements to that person.

Qualified custodian—The following will be con-
sidered qualified custodians for purposes of this
section:

(i) A bank as that term is defined in section
102(d) of the act (70 P.S. § 1-102(d)).

(ii) A Federally covered adviser as that term is
defined in section 102(f.1) of the act.

(iii) A broker dealer registered with the Commis-
sion under section 301 of the act. ]
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(Editor’s Note: The following section is new and printed
in regular type to enhance readability.)

§ 404.014. Custody requirements for investment ad-
visers.

(a) Safekeeping required. It is unlawful and considered
to be a fraudulent, deceptive or manipulative act, practice
or course of business, within the meaning of section 404
of the act (70 P.S. § 1-404), for an investment adviser,
registered or required to be registered under section 301
of the act (70 P.S. § 1-301), to have custody of client
funds or securities unless:

(1) The investment adviser notifies the Department
promptly in writing on Form ADV that the investment
adviser has or may have custody.

(2) A qualified custodian maintains those funds and
securities in one of the following:

(i) A separate account for each client under that client’s
name.

(i1) Accounts that contain only the investment adviser’s
clients’ funds and securities under the investment advis-
er’s name as agent or trustee for the clients or, in the
case of a pooled investment vehicle that the investment
adviser manages, in the name of the pooled investment
vehicle.

(3) The investment adviser meets the following condi-
tions:

(i) If the investment adviser opens an account with a
qualified custodian on its client’s behalf, under the client’s
name, under the name of the investment adviser as
agent, or under the name of a pooled investment vehicle,
the investment adviser shall notify the client in writing of
the qualified custodian’s name, address and how the
funds or securities are maintained, promptly when the
account is opened and following any changes to this
information.

(ii) If the investment adviser sends account statements
to a client to which the investment adviser is required to
provide the notice in subparagraph (i), the investment
adviser shall include in the notification provided to that
client and in any subsequent account statement the
investment adviser sends that client a statement urging
the client to compare the account statements from the
custodian with those from the investment adviser.

(4) The investment adviser meets the following condi-
tions:

(i) The investment adviser has a reasonable basis, after
due inquiry, for believing that the qualified custodian
sends an account statement, at least quarterly, to each
client for which it maintains funds or securities and the
account statement:

(A) Identifies the amount of funds in the account.

(B) Identifies the amount of each security in the ac-
count at the end of the period.

(C) Sets forth all transactions in the account during
that period.

(ii) If the investment adviser or a related person is a
general partner of a limited partnership (or managing
member of a limited liability company, or holds a compa-
rable position for another type of pooled investment
vehicle), the account statements required under para-
graph (3) shall be sent to each limited partner (or
member or other beneficial owner).

(5) The investment adviser meets the following condi-
tions:

(i) The client funds and securities of which the invest-
ment adviser has custody are verified by actual examina-
tion at least once during each calendar year, by an
independent certified public accountant, under a written
agreement between the investment adviser and the inde-
pendent certified public accountant, at a time that is
chosen by the independent certified public accountant
without previous notice or announcement to the invest-
ment adviser and that is irregular from year to year.

(i1) The written agreement provides for the first exami-
nation to occur within 6 months of becoming subject to
this paragraph, except that, if the investment adviser
maintains client funds or securities under this section as
a qualified custodian, the agreement must provide for the
first examination to occur no later than 6 months after
obtaining the internal control report.

(iii) The written agreement must require the indepen-
dent certified public accountant to:

(A) File a certificate on Form ADV-E with the Depart-
ment within 120 days of the time chosen by the indepen-
dent certified public accountant in this paragraph, stating
that it has examined the funds and securities and
describing the nature and extent of the examination.

(B) Notify the Department within 1 business day of the
finding, by means of a facsimile transmission or e-mail,
followed by first class mail, directed to the attention of
the Department on finding any material discrepancies
during the course of the examination.

(C) File Form ADV-E within 4 business days of the
resignation or dismissal from, or other termination of, the
engagement or removing itself or being removed from
consideration for being reappointed, accompanied by a
statement that includes:

(I) The date of resignation, dismissal, removal or other
termination, and the name, address and contact informa-
tion of the independent certified public accountant.

(IT) An explanation of any problems relating to exami-
nation scope or procedure that contributed to resignation,
dismissal, removal or other termination.

(6) If the investment adviser has custody because a
related person maintains client funds or securities under
this section as a qualified custodian in connection with
advisory services the investment adviser provides to
clients, the investment adviser shall obtain, or receive
from its related person, within 6 months of becoming
subject to this paragraph and thereafter no less fre-
quently than once each calendar year a written internal
control report prepared by an independent certified public
accountant that performs the independent verification
required under paragraph (5) that complies with the
following:

(i) The internal control report must include an opinion
of an independent certified public accountant as to
whether controls have been placed in operation as of a
specific date, and are suitably designed and are operating
effectively to meet control objectives relating to custodial
services, including the safeguarding of funds and securi-
ties held by either the investment adviser or a related
person on behalf of the investment advisers clients,
during the year.

(i1)) The independent certified public accountant shall
verify that the funds and securities are reconciled to a
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custodian other than the investment adviser or the
investment advisers related person.

(7) A client may designate an independent representa-
tive to receive, on his behalf, notices and account state-
ments as required under paragraphs (3) and (4).

(b) Exceptions.

(1) Shares of mutual funds. With respect to shares of
an open-end company as defined in section 5(a)(1) of the
Investment Company Act of 1940 (15 U.S.C.A. § 80a-
5(a)(1)) (mutual fund), the investment adviser may use
the mutual fund’s transfer agent instead of a qualified
custodian to comply with subsection (a).

(2) Certain privately offered securities.

(i) The investment adviser does not need to comply
with subsection (a)(2) with respect to securities that are:

(A) Acquired from the issuer in a transaction or chain
of transactions not involving any public offering.

(B) Uncertificated and ownership is recorded only on
the books of the issuer or its transfer agent in the name
of the client.

(C) Transferable only with previous consent of the
issuer or holders of the outstanding securities of the
issuer.

(i1) Notwithstanding subparagraph (i), the provisions of
this paragraph are available with respect to securities
held for the account of a pooled investment vehicle only if
the pooled investment vehicle is audited, and the audited
financial statements are distributed, in accordance with
§ 303.042(a)(3)(i1) (relating to investment adviser capital
requirements) and the investment adviser notifies the
Department in writing on Form ADV that the investment
adviser intends to provide audited financial statements,
as described in this subparagraph.

(3) Fee deduction. Notwithstanding subsection (a)(5),
an investment adviser does not need to obtain an inde-
pendent verification of client funds and securities main-
tained by a qualified custodian if the investment adviser
is in compliance with § 303.042(a)(3)(1).

(4) Limited partnerships subject to annual audit. An
investment adviser does not need to comply with subsec-
tion (a)(3) and (4) and will be considered to have complied
with subsection (a)(5) with respect to the account of a
pooled investment vehicle that is subject to audit and is
in compliance with § 303.042(a)(3)(ii).

(5) Registered investment companies. The investment
adviser does not need to comply with this section with
respect to the account of an investment company regis-
tered under the Investment Company Act of 1940 (15
U.S.C.A. §§ 80a-1—80a-64).

(¢) Delivery to related persons. Sending an account
statement under subsection (a)(4) or distributing audited
financial statements under subsection (b)(4) does not
satisfy the requirements of this section if the account
statements or financial statements are sent solely to
limited partners (or members or other beneficial owners)
that themselves are limited partnerships (or limited
liability companies, or another type of pooled investment
vehicle) and are related persons of the investment ad-
viser.

(d) Department authority. An investment adviser who
cannot comply with one or more of the specific provisions
in this section may request that the Department waive
the specific provisions if the investment adviser can
establish that undue hardship would be placed on the

investment adviser and that investment adviser can
establish sufficient alternative safeguards.

Subpart E. ENFORCEMENT
CHAPTER 501. CIVIL LIABILITIES
§ 501.011. Criminal referrals.

(a) The [ Commission] Department may [ take
such action as it deems ]:

(1) Take action as it considers necessary to institute
a prosecution or obtain a conviction for offenses as set
forth in section 511 of the act (70 P.S. § 1-511).

[ The Commission may refer such ] (2) Refer the
evidence as is available concerning any violation of the
act or of any rule or order thereunder or any other
applicable statute to the appropriate authorities, Federal
and State, who may, with or without [ such a] the
reference, institute appropriate criminal proceedings.

(b) [ Neither the act nor the rules and regulations
adopted thereunder shall in any way ] The act, and
this part, do not limit the power of the Commonwealth
to punish [ any a person for any ] a person for
conduct which constitutes a crime under any other stat-
ute.

CHAPTER 504. TIME LIMITATIONS ON RIGHTS
OF ACTION

§ 504.060. Rescission offers.

(a) A person proposing to make an offer under section
504(d) or (e) of the act (70 P.S. § 1-504(d) [ or ] and (e))
shall follow the procedure for the registration of securities

by qualification, as described in sections 206 and 207 of
the act (70 P.S. §§ 1-206 and 1-207).

(1) The forms required to be filed and time periods for
[ Commission ] Department action [ shall be] are
those applicable to registration by qualification[ , except
that it shall be noted ] and a person shall note at
the top of Form R that the offer is a rescission offer.

(2) The [ Commission may, upon] Department
may, on petition by the proposed offeror, waive or modify
any requirement for the registration if it finds the
requirement burdensome and not necessary for the pro-
tection of investors.

(b) [ Compliance ] The Department may waive
compliance with the procedures in subsection (a) [ is
waived : (1) For ] for a person making a rescission offer
for possible violations of the act if the securities which
are the subject of the rescission offer were sold to and
purchased by no more than 35 persons in this Common-
wealth during 12 consecutive months[.] and the fol-
lowing conditions are met:

(1) The person making the rescission offer [ shall
file ] files the form designated by the [ Commission ]
Department as Form RO in accordance with the General
Instructions requesting waiver of the procedures in sub-
section (a) accompanied by disclosure materials prepared
to satisfy the antifraud provisions of section 401(b) of the
act (70 P.S. § 1-401(b)) [ which will be given to each
rescission offeree, and the waiver request is not
denied within one of the following time periods: ].
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(2) The person making the rescission offer gives
the documents specified in paragraph (1) to each
rescission offeree.

(3) The Department does not deny the waiver
request within either of the following time periods:

(i) Five business days from the date a complete filing
is made with the [ Commission which contains the
items required in this paragraph ] Department if
the issuer is making the rescission offer for possible
violations of section 201 of the act (70 P.S. § 1-201) and
[ neither ] the issuer [ nor] or a promoter, general
partner of a limited partnership, managing general
partner of a limited partnership, executive officer or
director of the issuer [is] are not subject to the
disqualifications in § 204.010(b) (relating to increasing
the number of purchasers and offerees).

(i1) Ten business days from the date a complete filing
is made with the [ Commission which contains the
items required in this paragraph ] Department for
all other rescission offers made under this subparagraph.

(4) If a rescission offer is being made under section
504(e) of the act [ (70 P.S. § 1-504(e)) 1, the offeror shall
comply with section 201 of the act as section 102(r)(vi) of
the act (70 P.S. § 1-102(r)(vi)) states that an offer of
rescission made under section 504(e) of the act involves
an offer and sale.

[ ) For] (¢) The Department may waive compli-
ance with the procedures in subsection (a) for a
person making a rescission offer for possible violations of
section 301 or sections 401—409 of the act (70 P.S.
§§ 1-301 and 1-401—1-409) if the following apply:

[ @] (@) The transactions subject to the rescission
offer were effected in compliance with section 202 or 203
of the act (70 P.S. §§ 1-202 and 1-203) which did not
require any filing to be made with the [ Commission ]
Department.

[ Gi) ] (2) The rescission offer is not being made to
more than five investors in this Commonwealth, exclusive
of investors which purchased under section 203(c) of the
act [ (70 P.S. § 1-203(c)) 1.

[ (iii) Neither the ] (3) The person making the rescis-
sion offer [ nor ], and if the person is the issuer, a
general partner of a limited partnership, managing
general partner of a limited partnership, promoter,
executive officer or director of the issuer [ is ] are not
subject to the disqualifications in § 204.010(b).

[ Gv) ] (4) The rescission offer is being made under
section 504(d) of the act [ (70 P.S. § 1-504(d)) ] or if a
rescission offer is being made under section 504(e) of the
act, the offeror [ shall comply ] complies with section
201 of the act in that section 102(r)(vi) of the act states
that an offer of rescission made under section 504(e) of
the act involves an offer and sale.

[ ) No public] (5) Public media advertising or
general solicitation [ was utilized ] were not used in

connection with the offer or sale of the securities subject
to the rescission offer.

[ (vi) No mass mailings were utilized ] (6) Mass
mailings were not used in connection with the offer or
sale of the securities subject to the rescission offer, except

in offerings made in good faith reliance on Rule 505 or
506 of [ SEC ] Regulation D.

[ (vii) ] (7) The person making the rescission offer
provides to each offeree [ the ] disclosure [ required by
the anti-fraud | materials prepared to satisfy the
antifraud provisions of section 401(b) of the act [ (70
P.S. § 1-401(b)) 1.

[ (viii) ] (8) The person making the rescission offer
provides a letter offering rescission to each rescission
offeree which contains only the information set forth in
Item 14 of the General Instructions to [ Commission
Form RO ] Department Form RO which will be
given to each rescission offeree.

[ 3) For ] (d) The Department may waive compli-
ance with the procedures in subsection (a) for an
issuer which, after offering rescission for possible viola-
tions of section 201 of the act under this [ paragraph ]
subsection, will not have made rescission offers to more
than five investors in this Commonwealth within the past
24 months, exclusive of investors which purchased under
section 203(c) of the act and the following apply:

[ G No person directly or indirectly received
commissions ] (1) A person did not receive commis-
sions directly or indirectly for the sale of the securi-
ties subject to the rescission offer.

[ (ii) Neither the issuer nor ] (2) The issuer or a
promoter, general partner, executive officer or director of
the issuer is not subject to the disqualifications in
§ 204.010(b).

[ Gii) ] (8) The issuer provides a letter offering rescis-
sion to each rescission offeree which contains only the
information set forth in Item 14 of the General Instruc-
tions to [ Commission Form RO ] Department Form
RO which will be given to each rescission offeree.

[ Gv) ] (4) The issuer provides to each offeree [ the
disclosure required by the anti-fraud ] disclosure

materials prepared to satisfy the antifraud provi-
sions of section 401(b) of the act.

[ ) No public] (5) Public media advertising or
general solicitation [ was utilized ] were not used in

connection with the offer or sale of the securities subject
to the rescission offer.

[ (vi) No mass mailings were utilized ] (6) Mass
mailings were not used in connection with the offer or
sale of the securities subject to the rescission offer, except
in offerings made in good faith reliance on Rule 505 or
506 of [ SEC ] Regulation D.

(e) If an offer is made under section 504(d) or (e)
of the act and this section, an offeree’s right to
remedy under the act is terminated by either of the
following:

(1) A nonresponse to the offer within 30 days of
receipt of the offer.

(2) An affirmative rejection of the offer within 30
days of receipt of the offer.

[ ()] (f) A person making a rescission offer under this
section [ shall keep and maintain ] shall:

(1) Advise the Department of the results of the

rescission offer within 15 calendar days after the
expiration of the rescission offer period.
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(2) Keep and maintain for 3 years following the
expiration of each rescission offer period a complete
set of books, records and accounts of the rescission offers

made[ — ] including [ copies ]:

(i) Copies of the rescission offers given or mailed to
rescission offerees in this Commonwealth[, records ].

(ii) Records of acceptances and rejections and records
of cash disbursements to offerees who accepted the rescis-

sion offer[ —for 3 years following the expiration of
each rescission offer period 1.

[ Records] (3) Promptly furnish to the Depart-
ment on request records concerning a rescission offer
made in this Commonwealth under this section [ shall
be furnished promptly to the Commission upon
request ]

[ (d) For purposes of this section, the following
terms have the following applications:

(1) The term “executive officer” applies to, and
includes, each person who serves as chief executive
officer, chief operating officer or chief financial
officer of a person.

(2) The term “general partner” applies to one of
the following:

(i) A person who, under the terms of the limited
partnership agreement, is designated a general
partner of a limited partnership.

(ii) A person who, under the terms of the limited
partnership agreement, is designated as a manag-
ing general partner of a limited partnership.

(e) This section also applies if rescission offers
are being made as follows: ]

(g) The requirements of this section also apply if
the following rescission offers are made:

(1) The purchaser of securities which are the subject of
a rescission offer under this section no longer owns the
securities [ prior to] before receipt of the rescission
offer and, under section 504(d)i) of the act, is being
offered an amount in cash equal to damages, if any, as
computed in accordance with section 501(a) of the act (70
P.S. § 1-501(a)).

(2) A person who purchased a security in violation of
the act no longer owns the security and, under section
504(e)(ii) of the act, offers to pay the seller an amount in
cash equal to damages, if any, computed in accordance
with section 501(b) of the act.

CHAPTER 513. RESCISSION ORDERS
§ 513.010. Rescission orders.

When the [ Commission ] Department, under section
513 of the act (70 P.S. § 1-513), orders an issuer or
control person of an issuer to effect a rescission offer, the
rescission offer shall be effected in accordance with
§ 504.060(a) (relating to rescission offers) unless the
[ Commission ] Department, by order, otherwise [ pre-

scribes ] requires.
Subpart F. ADMINISTRATION
CHAPTER 601. ADMINISTRATION
§ 601.010. [ Commission quorum; action; disqualifi-
cation ] (Reserved).

[ (a) For the purpose of computing the quorum
required for actions, determinations or dispositions

by the Commission: when a single Commissioner
has disqualified himself or is otherwise not avail-
able, a quorum shall consist of the two remaining
Commissioners; when two Commissioners have dis-
qualified themselves, a quorum shall consist of the
single remaining Commissioner; where all three
members of the Commission have disqualified
themselves, a hearing examiner shall be designated
by the Commission and the hearing examiner’s
findings, conclusions and recommended order, de-
termination or disposition shall be adopted by the
Commission.

(b) Hearings shall be held before the Commission,
a member or members thereof, or a Hearing Exam-
iner as provided in this chapter; Commission ac-
tion, determinations or dispositions as a result of
any hearing shall be made at any meeting of the
Commission at which a quorum, determined as set
forth in subsection (a) is present. Where a hearing
has been conducted before less than the full three-
member Commission, all Commissioners not pres-
ent at any such hearing shall render their decision
on the basis of a review of all pleadings, briefs and
other papers filed in the matter and on the basis of
the transcript and exhibits produced at such hear-
ing.

(c) Commissioners may disqualify themselves
from participating in any hearing or decision
thereon or in any other action, determination or
disposition on grounds of prejudice and bias in a
particular matter, or for other good cause. ]

§ 601.020. [Secretary, Assistant secretaries | (Re-
served).

[ (@) The Secretary of the Commission shall at-
tend all meetings of the Commission; keep the
minutes of such meetings in one or more books
provided for that purpose; be custodian of the
public records of the Commission and of all orders
or other documents and instruments, the execution
of which on behalf of the Commission under its seal
is duly authorized in accordance with the provi-
sions of the act and this part, sign orders, subpoe-
nas, other documents and instruments the issuance
and execution of which on behalf of the Commis-
sion shall have been duly authorized in accordance
with the provisions of the act and the regulations
adopted thereunder or as provided in an order,
approval or other direction of the Commission;
have general charge of the public files and public
records of the Commission; and in general perform
all duties incident to the office of Secretary and
such other duties as from time to time may be
assigned by the Commission. The Secretary shall
keep in safe custody the seal of the Commission.

(b) The Assistant Secretaries as thereunto autho-
rized by the Commission may sign (under seal)
orders, subpoenas and other documents and instru-
ments the issuance and execution of which on
behalf of the Commission is duly authorized in
accordance with the provisions of the act and the
regulations adopted thereunder or as provided in
any order, approval, or other direction of the Com-
mission.

(Editor’s Note: The following section is new and printed
in regular type to enhance readability.)
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§ 601.030. Access to confidential information.

(a) General rule. The Department may, on a showing
that the information is needed, provide confidential infor-
mation in its possession to any of the following persons if
the person receiving the confidential information provides
assurances of confidentiality as the Department considers
appropriate:

(1) A Federal, state, local or foreign government or any
political subdivision, authority, agency or instrumentality
of the government.

(2) A self-regulatory organization.

(3) A foreign financial regulatory authority as defined
in section 3(a)(52) of the Securities Exchange Act of 1934
(15 U.S.C.A. § 78c(a)52)).

(4) The Securities Investor Protection Corporation or
any trustee or counsel for a trustee appointed under
section 5(b) of the Securities Investor Protection Act of
1970 (15 U.S.C.A. § 78eee(b)).

(5) A trustee in bankruptcy.

(6) A trustee, receiver, master, special counsel or other
person that is appointed by a court of competent jurisdic-
tion or as a result of an agreement between the parties in
connection with litigation or an administrative proceeding
involving allegations of violations of the act, if the
trustee, receiver, master, special counsel or other person
is specifically designated to perform particular functions
with respect to, or as a result of, the litigation or
proceeding or in connection with the administration and
enforcement by the Department of the act.

(7) A duly authorized agent, employee or representative
of any of the above persons.

(b) Nonapplicability. This section does not affect the
Department’s authority or discretion to provide access to,
or copies of, nonpublic information in its possession in
accordance with the other authority or discretion as the
Department possesses by statute, regulation or statement
of policy.

CHAPTER 602. FEES
§ 602.022. [ Denial for abandonment ] (Reserved).

[ The Commission may order an application for
registration of securities or an application for reg-
istration as a broker-dealer, investment adviser,
agent or investment adviser representative denied
upon the failure of the applicant, within 60 days
after written notice warning the applicant that an
application will be denied and deemed abandoned,
to respond to any request for additional informa-
tion required under the act or the provisions there-
under or otherwise to complete the showing re-
quired for action upon the application; or the
applicant may with the consent of the Commission
withdraw the application. Upon denial for aban-
donment, there shall be no refund of any filing fee
paid prior to the date of abandonment. ]

§ 602.060. [ Charges for Commission publications ]
(Reserved).

[ Under section 602(f) of the act (70 P.S. § 1-
602(f)), the Commission has fixed the following
charges for publications, issued under its authority:

(1) Compendium of Commission and Staff Posi-
tions, Summary of Significant Commission Orders
and Compilation of Staff No-Action Letters (Com-

pendium), including annual supplement service for
the calendar year in which Compendium was pur-
chased: $95.

(2) Compendium Annual Supplement Service: $20
per annual subscription.

(3) Orders for specific Compendium Supplements:
$10 per Supplement. ]

CHAPTER 603. ADMINISTRATIVE FILES
§ 603.011. Filing requirements.

(a) Except as set forth in subsection (f), documents and
other communications to be filed with the [ Commis-
sion ] Department shall be filed in the Harrisburg office
of the [ Commission ] Department.

(b) If mailed, all documents and communications
[ should ] shall be sent registered or certified mail,
postage prepaid, return receipt requested.

[ (¢) A document or communication, if complete
and properly executed in all material respects, will
be deemed filed when it is received by the Commis-
sion.

(d) No notice, statement, form or other document
will be accepted for filing; no request for copies of
documents will be granted; and no action will be
taken by the Commission unless the filings and
request are accompanied by the required fees or
charges as provided by the act and this section.

(e) Except as set forth in subsection (f), checks
for payment of fees and charges shall be made
payable to the order of “Commonwealth of Pennsyl-
vania” and delivered or mailed to: Secretary, Penn-
sylvania Securities Commission; 1010 N. Seventh
Street, Harrisburg, Pennsylvania 17102-1410.

(f) The Uniform Application for Broker-Dealer
Registration (Form BD), the Uniform Request for
Withdrawal from Registration as a Broker-Dealer
(Form BDW), or successor forms, and amendments
thereto required to be filed with the Commission by
a member firm of the National Association of Secu-
rities Dealers, Inc. (NASD) with respect to an initial
registration, renewal, amendment or withdrawal
from registration as a broker-dealer shall be made
solely with the Central Registration Depository
(CRD) maintained by the NASD under an agree-
ment and guidelines established by the North
American Securities Administrators Association,
Inc. and shall be mailed to: NASAA/NASD Central
Registration Depository; Post Office Box 9401,
Gaithersburg, Maryland 20898-9401. Documents and
other communications required to be filed with the
Securities Commission by a member firm of the
NASD with respect to the initial registration, re-
newal, transfer or withdrawal from registration as
an agent shall be made solely with the CRD at this
address. Checks for payment of fees required by
sections 602(d) and 602.1(a) of the act (70 P.S.
§§ 1-602(d) and 1-602.1(a)) for the filing of a docu-
ment described in this subsection shall be made
payable to the order of “National Association of
Securities Dealers, Inc.” and mailed with the docu-
ments to the address listed in this subsection.
Filings made with the CRD under this subsection
will be deemed as filed with the Commission.

(g) In connection with notice filings relating to a
Federally-covered security under section 211 of the
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act (70 P.S. § 1-211), notice forms may be filed
electronically with the Commission as permitted by
order of the Commission. In conjunction with an
electronic filing, fees or assessments required un-
der sections 602 or 602.1 of the act (70 P.S. §§ 1-602
and 1-602.1) shall be paid by means of an Auto-
mated Clearing House transfer of funds to the
Commission’s depository bank.

(h) Required forms will be available on the Com-
mission’s website at www. psc.state.pa.us. In addi-
tion, forms are available in paper format from the
Commission. |

(¢c) The Department will consider a completed
and properly executed document or communication
to be filed on receipt.

(d) Unless the filings and request are accompa-
nied by the required fees or charges as provided by
the act and this section, the Department will not:

(1) Accept for filing a notice, statement, form or
other document.

(2) Grant a request for copies of documents.
(8) Take action.

(e) Except as set forth in subsection (f), checks
for payment of fees and charges shall be:

(1) Made payable to the order of “Commonwealth
of Pennsylvania.”

(2) Delivered or mailed to the Department of
Banking and Securities, 17 North Second Street,
Suite 1300, Harrisburg, Pennsylvania 17101, or
other address as the Department may designate.

(f) Required documents shall be filed in the fol-
lowing manner:

(1) Broker-dealer. The Uniform Application for
Broker-Dealer Registration (Form BD), the Uniform
Request for Withdrawal from Registration as a
Broker-Dealer (Form BDW), or successor forms, and
amendments thereto required to be filed with the
Department by a member firm of FINRA with re-
spect to an initial registration, renewal, amend-
ment or withdrawal from registration as a broker-
dealer shall be:

(i) Made solely with the CRD maintained by
FINRA under an agreement and guidelines estab-
lished by NASAA.

(ii) Mailed to NASAA/FINRA Central Registration
Depository, Post Office Box 9401, Gaithersburg,
Maryland 20898-9401 or any successor address.

(2) Agent.

(i) Documents and other communications re-
quired to be filed with the Department by a mem-
ber firm of FINRA with respect to the initial regis-
tration, renewal, transfer or withdrawal from
registration as an agent shall be made solely with
the CRD to the address in paragraph (1)(ii).

(ii) Checks for payment of fees required under
sections 602(d) and 602.1(a) of the act (70 P.S.
§§ 1-602(d) and 1-602.1(a)) for the filing of a docu-
ment described in this subsection shall be made
payable to the order of “FINRA” and mailed with
the documents to the address listed in paragraph
1 Gi).

(g) The Department will consider filings made
with the CRD under subsection (f) as filed with the
Department.

(h) Required forms will be available on the De-
partment’s website at www.dobs.pa.gov and in pa-
per format from the Department.

§ 603.031. Public inspection of records.

(a) During the regular business hours of the [ Com-
mission ] Department, members of the public may,
[ upon] on written request to do so, inspect at the
[ Commission’s Harrisburg Office those ] Depart-
ment’s Harrisburg office documents which are public
records. The written request required [ by ] under this

subsection shall set forth the public records to be in-
spected.

(b) The [ Commission ] Department may withhold
from public inspection those records which it determines
are excluded from the definition of “public records” in
section [ 1 of the act of June 21, 1957 (P.L. 390, No.
212) (65 P.S. § 66.1(2)), known as the Right-to-Know
Law ] 102 of the Right-to-Know Law (65 P.S.
§ 67.102), and any successor statute.

(¢) A request for the confidential treatment of informa-
tion contained in a statement, application, notice or
report submitted to the [ Commission ] Department
may accompany the statement, application, notice or
report and specify the reasons for the request|; the
material ].

(1) Material which is the subject of the request should
be separated from other parts of the filing.

[ Upon ] (2) On proper showing, the [ Commission ]
Department will treat as confidential the material which
is the subject of the request.

(d) [ Nothing in this section may be deemed to ]
This section does not make available for public inspec-
tion [ books, ] the following:

(1) Books, papers, correspondence, memoranda, agree-
ments or other documents or records contained in an
investigative or examination file maintained by the
[ Commission ] Department.

[ In addition, no minutes, ] (2) Minutes, documents
or other memoranda of the [ Commission ] Depart-
ment or of the staff which deal with or concern the
institution, maintenance or termination of an investiga-
tion [ may be available for public inspection ].

(e) Except as set forth in paragraphs (1) and (2),
financial statements required to be filed under
§$ 303.011, 303.012, 304.021 and 304.022 [ shall be ]
are public.

(1) Statements of income required to be filed under
§§ 303.011 and 304.021 (relating to broker-dealer regis-
tration procedures; and broker-dealer required financial
reports) and nonrequired statements of income filed un-
der §§ 303.011, 303.012, 304.021 and 304.022 [ shall be ]
are confidential if the income statements are bound
separately from the accountant’s report, the statement of
financial condition and the accompanying notes.

(2) Financial statements which are [ deemed ] con-
sidered confidential under paragraph (1) [ shall be ]
are available for official use by [ an ]:
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(i) An official or [ employe ] employee of the govern-
ment of the United States or a state[ , by a ].

(ii) A National Securities Exchange or registered Na-
tional securities association of which the person filing the
financial statements is a member[ , and by other ].

(iii) Other persons whom the [ Commission ] De-
partment authorizes disclosure of the information as
being in the public interest.

[ Nothing in this subsection may be deemed to
be ] (3) This section is not in derogation of the rules of
a registered National Securities Exchange or registered
National securities association which give customers of a
member broker or dealer the right, [ upon ] on request
to the member broker or dealer, to obtain information
relative to its financial condition.

(f) The [ Commission has determined to treat con-
fidential ] Department will treat the following infor-
mation [ which will] as confidential and not be
available for public inspection under any provision of the
act and [ which the Commission deems ] considers
the information excluded from the definition of “public
records” in section [ 1(2) ] 102 of the Right-to-Know Law:

(1) The Social Security number[,] and date of birth
[ and home address] of an individual registered or
applying for registration as an agent or an investment
adviser representative that appears on the uniform appli-
cation for securities industry registration or transfer
[ (Form U-4) or successor form thereto ], Form U-4
or successor form, required to be filed with the [ Com-
mission | Department under § 303.013 or § 303.014
(relating to agent registration procedures; and investment
adviser representative registration procedures).

(2) The Social Security number[,] and date of birth
[ and home address] of an individual registered or
applying for registration as an investment adviser or
filing a notice as a Federally covered adviser that appears
on the uniform application for investment adviser regis-
tration [ (Form ADV) or successor form thereto ],
Form ADV or successor form, required to be filed with
the [ Commission ] Department or an investment ad-
viser registration depository designated by [ order of the
Commission | the Department under § 303.012 or
§ 303.015 (relating to investment adviser registration
procedure; and notice filing for Federally covered advis-
ers).

(8) The Social Security number[,] and date of birth
[ and home address ] of an individual who is a princi-
pal of a person registered or applying for registration as a
broker-dealer or investment adviser or filing a notice as a
Federally covered adviser that appears on the uniform
application for broker-dealer registration [ (Form BD) or
Form ADV or successor forms thereto ], Form BD,
Form ADV or successor forms. [ For purposes of
this section, the term “principal” has the meaning
as set forth in § 303.012(e). ]

§ 603.040. Charges for [ Commission ] Department
services.

The following fees will be charged by the [ Commis-
sion ] Department and remitted to the General Fund of
the Commonwealth:

(1) Photocopies of documents on file with the [ Com-
mission—$.50 ] Department—>50¢ per page.

(2) Certification of documents on file with the [ Com-
mission ] Department—$5 per certification.

(3) Facsimile transmission of copies of documents on
file with the [ Commission ] Department—$2 per page.

CHAPTER 604. [ INTERPRETATIVE OPINIONS OF
COMMISSION—STATEMENT OF POLICY ]
(Reserved)

(Editor’s Note: As part of this proposed rulemaking, the
Department is proposing to rescind Chapter 604 which

appears in 10 Pa. Code pages 604-1—604-14, serial pages
(364811)—(364824).)

§§ 604.010—604.012. (Reserved).
§§ 604.016—604.023. (Reserved).

CHAPTER 605. [ COMMISSIONERS AND
COMMISSION | DEPARTMENT EMPLOYEES;
RELATIONSHIP WITH LICENSED PERSONS OR

QUALIFIED ORGANIZATIONS
§ 605.020. Conflict of interest.

(a) [ For the purpose of protecting ] To protect the
public interest and [ avoiding ] avoid conflicts of inter-
est, the [ Commission ] Department has determined,
[ pursuant to ] under section 605(b) of the act (70 P.S.
§ 1-605(b)), that the provisions of section 605(a) of the act
[ (70 P.S. § 1-605(a)) shall ] do not prohibit the holding
or purchasing of any securities by any [ employe of the
Commission if | employee of the Department if one
of the following applies:

(1) [ the employe ] The employee did not perform a
principal review of the application for the registration of
[ such ] the securities or any other securities of the same
issuer registered with the [ Commission under sec-
tions ] Department under section 205 or 206 of the
act (70 PS. §§ 1-205 [or] and 1-206) or was not
involved in an investigation, audit[ , ] or examination of
the registration| ; or ].

(2) [ the ] The securities to be held or purchased are
those of an open-end or closed-end investment company,
face amount certificate company, or unit investment trust,
as those terms are defined in section 2 of the Investment
Company Act of 1940 (15 [ U.S.C.] U.S.C.A. § 80a-2)
which have been registered with the [ Commission
under sections 205 or 206 of the act (70 P.S. §§ 1-205
or 1-206) ] Department under section 205 or 206 of
the act.

(3) The employee did not perform a principal
review of the application for licensure or registra-
tion of a broker-dealer, agent, investment adviser
or investment adviser representative filed with the
Department under section 303 of the act (70 P.S.
§ 1-303) or was not involved in an investigation,
audit or examination of the licensee or registrant.

(b) If, under section 605(a) and (b) of the act, there
may be a conflict of interest with an [ employe of the
Commission ] employee of the Department which is
not permitted by subsection (a), [ such employe ] the
employee may present a formal request to the [ Com-
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mission | Department for permission to hold or pur-
chase [ such ] the securities.

[ Such a] (1) The request [ shall ] must set forth
the type and amount of securities to be held or pur-
chased, the issuer of the securities, any other relationship
between the [ employe ] employee and the issuer, the
functions which the [ employe ] employee performed
relative to the registration of the issuer[ , ] and all other
pertinent reasons as to why the [ employe feels the
Commission should grant the employe’s request ]
employee feels the Department should grant the
employee’s request.

(2) The [ Commission ] Department may grant the
[ employe’s ] employee’s request if it finds that in
doing so it would be protecting the public interest and
avoiding conflicts of interest.

(¢) [ No employe of the Commission shall] An
employee of the Department may not hold or pur-
chase a security which would otherwise be permitted by
subsections (a) and (b) if the holding and purchasing of
[ such ] the security would [ be violative of ] violate
any other applicable [ conflict-of-interest ] conflict of
interest statute or regulation.

CHAPTER 606. MISCELLANEOUS POWERS OF
[ COMMISSION | THE DEPARTMENT

§ 606.011. Financial reports to securityholders.

(a) In the case of securities issued under section 203(d)
or (p) of the act (70 P.S. § 1-203(d) [ or ] and (p)), or
registered under [ sections ] section 205 or 206 of the
act (70 P.S. §§ 1-205 and 1-206), the issuer shall, so long
as the securities are held of record by a Commonwealth
resident, deliver its financial statements to each holder at
least annually and within 120 days after the close of the
fiscal year of the issuer.

(b) The financial statements [ shall] must comply
with section 609(c) of the act (70 P.S. § 1-609(c)) and the
rules and regulations adopted thereunder, except that, if
the securities were issued in a transaction subject to this

section wherein [ none of] the financial statements
delivered to offerees were not required to be audited or if
[ no ] the financial statements were not required to be
given to the offerees, the financial statements [ need
not | do not need to be audited.

(c) This section does not apply if, on the date of the
close of the issuer’s fiscal year, the issuer is subject to
section 13 or 15(d) of the Securities Exchange Act of 1934
(15 U.S.C.A. §§ 78m and 780(d)) and, within 120 days of
that date, has made a filing with the [ United States ]
Securities and Exchange Commission in accordance with
either of those sections.

§ 606.031. Advertising literature.

(a) Advertisements. Except as permitted by section
606(c) of the act (70 P.S. § 1-606(c)), a person may not
publish [ any ] an advertisement concerning [ any ] a
security in this Commonwealth unless all of the following
are met:

(1) The advertisement is either of the following:

(i) Permitted by this section and complies with any
requirements imposed by this section.

(ii) Specifically excluded from application of this section
by subsection (f).

(2) The character and composition of the statements
and graphics contained in the advertisement do not
exaggerate the investment opportunity, overemphasize
any aspect of the offering, minimize the risks of the
enterprise or predict revenues, profits or payment of
dividends [ (], including financial projections or fore-

casts[) 1.

(3) The advertisement does not contain any statement
that is false or misleading in any material respect or
omits to make any material statement necessary [ in
order ] to make the statements made, in the light of the
circumstances under which they are made, not mislead-
ing.

(b) Registered offerings: permitted advertisements after
filing but [ prior to ] before effectiveness. The following
apply with respect to publication of advertisements in
this Commonwealth in connection with an offering of
securities in this Commonwealth for which a registration
statement has been filed with the [ Commission ] De-
partment under section 205 or 206 of the act (70 P.S.
[§ 1-205 or § 1-206 ] §§ 1-205 and 1-206) that has not
yet become effective.

(1) In connection with a registration statement filed
with the [ Commission ] Department under section
205 or 206 of the act for the sale of securities in this
Commonwealth which also are the subject of a registra-
tion statement filed under section 5 of the Securities Act
of 1933 (15 U.S.C.A. § 77e), a person may publish any of

the following in this Commonwealth [ prior to ] before
effectiveness of the registration statement under the act:

(1) Advertisements which comply with section
2(a)(10)(b) of the Securities Act of 1933 (15 U.S.C.A.
§ 77b(a)(10)(b)).

(i) Advertisements which comply with Rule 134 (17
CFR 230.134) (relating to communications not deemed a
prospectus) promulgated by the [ United States ] Securi-
ties and Exchange Commission [ (SEC) ].

(iii) A preliminary prospectus which is part of a regis-
tration statement that has been filed with the [ SEC ]
Securities and Exchange Commission under section 5
of the Securities Act of 1933 [ which ] and complies with
Rule 430 (17 CFR 230.430) (relating to prospectus for use
prior to effective date) promulgated by the [ SEC ]
Securities and Exchange Commission.

(iv) A summary prospectus which is part of a registra-
tion statement that has been filed with the [ SEC ]
Securities and Exchange Commission under section 5
of the Securities Act of 1933 [ which ] and complies with
Rule 431 (17 CFR 230.431) (relating to summary [ pro-
spectus | prospectuses) promulgated by the [ SEC ]
Securities and Exchange Commission.

(2) In connection with an offering circular for the offer
and sale of securities in this Commonwealth filed with
the [ SEC] Securities and Exchange Commission
under Regulation A (17 CFR 230.251—230.263)[ , ] (relat-
ing to conditional small issues exemption), promulgated
under section 3(b) of the Securities Act of 1933 (15
U.S.C.A. § 77¢c(b) and with the [ Commission ] Depart-
ment under section 205 or 206 of the act, a person may
publish an advertisement in this Commonwealth that
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complies with Rule 251(d)(1)1i)(C) (17 CFR
230.251(d)(1)([i)(C)) (relating to scope of exemption) pro-
mulgated by the [ SEC prior to] Securities and
Exchange Commission before effectiveness of the of-
fering circular under the act if the following conditions
are met:

(i) The advertisement is filed with the [ Commis-
sion ] Department 10 days before publication in this
Commonwealth [ and, prior to the expiration of the
10-day period, the Commission does not issue a
letter disallowing its publication in this Common-
wealth ].

(ii) The Department does not issue a letter disal-
lowing its publication in this Commonwealth before
the expiration of the 10-day period.

(3) In connection with a registration statement filed
with the [ Commission] Department under section
206 of the act for the offer and sale of securities in this
Commonwealth for which no registration statement has
been filed with the [ SEC ] Securities and Exchange
Commission in reliance on section 3(a)(4) or (11) of the
Securities Act of 1933 and regulations promulgated there-
under or Rule 504 (17 CFR 230.504) (relating to exemp-
tion for limited offerings and sales of securities not
exceeding $1,000,000) promulgated by the [ SEC ] Secu-
rities and Exchange Commission under section 3(b) of
the Securities Act of 1933, a person may publish an
advertisement in this Commonwealth [ prior to ] before
effectiveness of the registration statement under the act if
all of the following are met:

(1) The advertisement contains no more than the fol-
lowing:

(A) The name and address of the issuer of the security.

(B) The title of the security, the number of securities
being offered, the total dollar amount of securities being
offered, yield[,] and the per unit offering price to the
public.

(C) A brief, generic description of the issuer’s business.

(D) A statement, if applicable, that completion of the
offering is subject to receipt of subscriptions meeting a
stated minimum offering amount.

(E) A statement providing the name and address of the
underwriter or where a prospectus may be obtained.

(F) A statement in the following form: “A registration
statement has been filed with the Pennsylvania [ Securi-
ties Commission | Department of Banking and Se-
curities but has not yet become effective. These securi-
ties may not be sold nor may offers to buy be accepted
[ prior to ] before the time the registration statement
becomes effective. This advertisement does not constitute
an offer to sell or the solicitation of an offer to buy nor
shall there be any sale of these securities in the Common-
wealth of Pennsylvania [ prior to ] before registration

of the securities under the Pennsylvania Securities Act of
1972.

(i) The advertisement is filed with the [ Commis-
sion ] Department 10 days before publication in this
Commonwealth [ and, prior to the expiration of the
10-day period, the Commission does not issue a
letter disallowing its publication in this Common-
wealth ].

(iii) The Department does not issue a letter disal-
lowing its publication in this Commonwealth before
the expiration of the 10-day period.

(¢) Registered offerings: permitted advertisements after
effectiveness. The following apply with respect to publica-
tion of advertisements in this Commonwealth in connec-
tion with an offering of securities in this Commonwealth
for which a registration statement has become effective
under section 205 or 206 of the act.

(1) In connection with a registration statement filed
with the [ Commission] Department under section
205 or 206 of the act for the offer and sale of securities in
this Commonwealth which also are the subject of a
registration statement filed under section 5 of the Securi-
ties Act of 1933 which has become effective, a person may
publish an advertisement in this Commonwealth if it is
preceded or accompanied by a copy of the final prospec-
tus.

(2) In connection with an offering circular for the offer
and sale of securities in this Commonwealth that has
been filed with the [ SEC ] Securities and Exchange
Commission under Regulation A (17 CFR 230.251—
230.263) promulgated under section 3(b) of the Securities
Act of 1933 and with the [ Commission ] Department
under section 205 or 206 of the act and has been qualified
by the [ SEC ] Securities and Exchange Commission
under Regulation A and has become effective under
section 205 or 206 of the act, a person may publish an
advertisement in this Commonwealth if the advertise-
ment is accompanied or preceded by a copy of the final
offering circular.

(8) In connection with a registration statement filed
with the [ Commission] Department under section
206 of the act for the offer and sale of securities in this
Commonwealth for which no registration statement has
been filed with the [ SEC ] Securities and Exchange
Commission in reliance on section 3(a)(4) or [ 3(a)(11) ]
(11) of the Securities Act of 1933 and regulations promul-
gated thereunder or Rule 504 (17 CFR 230.504) promul-
gated by the [ SEC ] Securities and Exchange Com-
mission under section 3(b) of the Securities Act of 1933
that has become effective under the act, a person may
publish in this Commonwealth an advertisement if all of
the following are met:

(1) The advertisement contains no more than the fol-
lowing:

(A) The name and address of the issuer of the security.

(B) The title of the security, the number of securities
being offered, the total dollar amount of securities being
offered, yield[ ,] and the per unit offering price to the
public.

(C) A brief, generic description of the issuer’s business.

(D) A statement, if applicable, that completion of the
offering is subject to receipt of subscriptions meeting a
stated minimum offering amount.

(E) A statement, if applicable, that funds accompanying
the subscription agreement are subject to escrow and the
terms of the escrow.

(F) The name and address where the final prospectus
may be obtained if delivery of the final prospectus does
not precede or accompany the advertisement.

(G) A statement in the following form: “This advertise-
ment does not constitute an offer to sell nor a solicitation
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of an offer to buy any of the securities. The offering is
made only by the prospectus.”

(ii) The advertisement is filed with the [ Commis-
sion ] Department 5 days before publication in this

Commonwealth [ and, prior to the expiration of the
5-day period, the Commission does not issue a
letter disallowing publication in this Common-
wealth ].

(iii) The Department does not issue a letter disal-
lowing publication in this Commonwealth before
the expiration of the 5-day period.

(4) A person may not publish an advertisement in this
Commonwealth in connection with the offer and sale of
any security registered under section 205 or 206 of the
act at any time after the expiration of the effective period
of the registration statement relating to that security as
determined by section 207 of the act (70 P.S. § 1-207).

(d) Exempt securities. The following apply:

(1) Exempt securities other than sections 202(a) and
202(i). Except as provided in paragraphs (2) and (3), a
person may publish an advertisement in this Common-
wealth in connection with the offer or sale of a security in
this Commonwealth which is exempt under section 202 of
the act (70 P.S. § 1-202).

(2) Section 202(a). In connection with the offer or sale
of any security in this Commonwealth made in reliance
on section 202(a) of the act which is issued by the
Commonwealth, any political subdivision, or any agency
or corporate or instrumentality [ thereof ] of the Com-
monwealth and which security represents less than a
general obligation of the issuer, a legend adequately
describing the limited nature of the obligation [ shall ]
must appear prominently in bold face type of at least 12
points in size on the face page of any preliminary offering
statement, official offering statement or advertisement
published in this Commonwealth.

(3) Section 202(i). A person may publish an advertise-
ment in this Commonwealth in connection with the offer
or sale of a security in this Commonwealth which is
exempt under section 202(i) of the act except [ where the
Commission ] if the Department, by rule or order, has
prohibited use of advertisements as a condition of the
availability of the exemption.

(e) Exempt transactions. The following apply:

(1) Advertisements permitted. Except as provided in
paragraph (2), a person may publish any advertisement
in this Commonwealth in connection with a securities
transaction in this Commonwealth which is exempt from
registration under section 203 of the act (70 P.S. § 1-
203).

(2) Advertisements prohibited. A person may not pub-
lish any advertisement in this Commonwealth in connec-
tion with the following securities transactions which are
effected in this Commonwealth:

(i) A sale of a security made in reliance on section
203(d) of the act.

(i) An offer of a security made in reliance on section
203(e) of the act which results in a sale under section
203(d) of the act.

(iii) An offer or sale of a security made in reliance on
section 203(j) of the act.

(iv) An offer or sale of a security made in reliance on
section 203(s) of the act.

(v) An offer or sale of a security made in reliance on
§ 203.187 (relating to small issuer exemption).

(vi) An offer or sale of a security made in reliance on
§ 203.189 (relating to isolated transaction exemption).

(vii) An offer or sale of a security which is exempt
under section 203(r) of the act when the [ Commission ]
Department, by rule or order, has prohibited use of
advertisements as a condition of the availability of the
exemption.

(f) Excluded advertisements. The following applyl[ . ]:

(1) This section does not apply to advertisements de-
scribed in paragraph (2) if all of the following are met:

(i) The character and composition of the statements
and graphics contained in the advertisement do not
exaggerate the investment opportunity, overemphasize
any aspect of the offering, minimize the risks of the
enterprise or predict revenues, profits or payment of
dividends [ (], including financial projections or fore-

casts[) 1.

(i1) The advertisement does not contain any statement
that is false or misleading in any material respect or
omits to make any material statement necessary to make
the statements made, in the light of the circumstances
under which they are made, not misleading.

(2) The following advertisements are excluded from the
provisions of this section if the requirements of paragraph
(1) have been met:

(i) [ The use of general] General solicitation in
connection with the offer or sale of a security in reliance
on section 203(t) of the act.

(i1) Advertisements which comply with Rule 135 pro-
mulgated by the [ SEC] Securities and Exchange
Commission (17 CFR 230.135) (relating to notice of
proposed registered [ offering ] offerings).

(iii)) Advertisements which comply with Rule 135¢c pro-
mulgated by the [ SEC] Securities and Exchange
Commission (17 CFR 230.135¢) (relating to notice of
certain proposed [ unregistered ] offerings).

(iv) Advertisements in connection with an offer of a
security in reliance on § 203.190 (relating to certain
Internet offers exempt) which comply with the legend
requirement of § 203.190(a)(1).

(v) Advertisements in connection with the offer
or sale of Federally covered securities under sec-
tion 18(b)(4)(E) and (F) of the Securities Act of 1933
(15 U.S.C.A. § 77r(b)(4)(E) and (F)) where the issuer
relies upon and is in compliance with Rule 506(c) of
Regulation D (17 CFR 230.506) (relating to exemp-
tion for limited offers and sales without regard to
dollar amount of offering).

[ (2) Definitions. For purposes of this chapter, the
following terms have the following meanings:

Advertisement—The meaning in section 102(a) of
the act (70 P.S. § 1-102(a)). The term “communica-
tion” as used in that definition includes, without
limitation, letters, brochures, pamphlets, displays,
sales literature and any form of electronic commu-
nication, including e-mail, which is used in connec-
tion with a sale or purchase or an offer to sell or
purchase a security. The term “publicly dissemi-
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nated” as used in that definition means that the
communication has been directed to or, in fact,
communicated to more than 50 persons in this
Commonwealth.

Publish—The meaning in section 102(p) of the act
and includes any form of electronic communication,
including Internet and e-mail.

(h) SEC] (g) Securities and Exchange Commis-
sion interpretive advice on use of electronic media. A
person who uses electronic media to publish an advertise-
ment in this Commonwealth in connection with a security
which is the subject of a registration statement filed with
the [ Commission ] Department under section 205 or

206 of the act and with the [ SEC ] Securities and
Exchange Commission under section 5 of the Securities
Act of 1933 [ (15 U.S.C.A. § 77e) ] may rely on the
interpretive advice of the [ SEC ] Securities and Ex-
change Commission in [ SEC] Release No. 33-7856
(April 28, 2000) and subsequent advice given [ pursuant
to ] under that release. To the extent that the interpre-
tive advice contradicts any requirement in subsection
(a)(1) or (b)(1), the [ Commission ] Department will not
take any enforcement action if the person complies with
the interpretive advice.

§ 606.041. [Delegation and substitution ] (Re-
served).

[ (@) The Commission delegates to the Director
and Assistant Directors of the Division of Enforce-
ment, Litigation and Compliance:

(1) The powers in section 510(a)(i)—(iii), (b), ex-
cept for hearings, and (c) of the act (70 P.S. § 1-
510(a)(i)—(iii), (b) and (c)) and the authority to
close, vacate, modify or amend an action autho-
rized under this paragraph.

(2) The power to commence an administrative
proceeding against a person under 1 Pa.Code
§§ 35.14 and 35.37 (relating to orders to show cause;
and answers to orders to show cause) and the
authority to vacate, modify or amend an order to
show cause issued under this paragraph. A hearing
will not be held, nor will a remedial or disciplinary
order issue following upon the institution of the
proceedings, except upon the express order of the
Commission.

(8) The power exercisable by the Commission
under section 606(c) of the act (70 P.S. § 1-606(c)) to
issue a summary order to cease advertising and the
authority to vacate, modify or amend a summary
order to cease advertising issued under this para-
graph.

(4) The power exercisable under section 606(c.1)
of the act to issue a cease and desist order against
a registered broker-dealer or investment adviser
when the registrant is engaging in an act or prac-
tice which constitutes a violation of § 304.011(e) or
§ 304.012(e) (relating to broker-dealer required re-
cords; and investment adviser required records) by
refusing to make available for inspection by Com-
mission staff acting under the examination author-
ity in section 304(d) of the act (70 P.S. § 1-304(d)),
the records specified in §§ 304.011 or 304.012.

(5) The power to institute a proceeding under
sections 512—514 of the act (70 P.S. §§ 1-512—1-514)
to do one of the following:

(i) Impose a statutory bar under section 512 of
the act (70 P.S. § 1-514).

(ii) Mandate a rescission offer under section 513
of the act (70 P.S. § 1-513).

(iii) Compel the return of sales commissions un-
der section 514 of the act (70 P.S. § 1-514).

(b) The Commission delegates to the Director of
the Division of Licensing:

(1) The power exercisable under section 303(a)(ii)
of the act (70 P.S. § 1-303(a)(ii)) to order applica-
tions for registration filed under section 303 of the
act to become effective on any day earlier than the
45th day after the filing of the application or
material amendment thereto as the Director may
determine. For purposes of this paragraph, the
term “application” means an application for either
an initial or renewal license.

(2) The power exercisable under section 609(a) of
the act (70 P.S. § 1-609(a)) to waive the provisions of
§§ 303.031 and 303.032 (relating to examination re-
quirement for agents; and examination require-
ments for investment advisers and investment ad-
viser representatives).

(3) The power exercisable under section 305(f) of
the act (70 P.S. § 1-305(f)) to order applications to
withdraw from the status of a registered broker-
dealer, agent, investment adviser or investment
adviser representative to become effective on any
day earlier than the 30th day after the filing of the
application.

(4) The power exercisable under 1 Pa. Code
§ 33.42(a) (relating to withdrawal or termination)
for proceedings under section 303 of the act.

(5) The power exercisable under section 609(f) of
the act (70 P.S. § 1-609(f)) with respect to applica-
tions for registration of a broker-dealer, agent,
investment adviser or investment adviser repre-
sentative. For purposes of this paragraph, the term
“application” means an application for either an
initial or renewal license.

(6) The power exercisable under section 303(a)(i)
of the act to grant a waiver of any requirement
imposed under section 303(a)(i) of the act or section
304 of the act (70 P.S. § 1-304) or any regulation
promulgated thereunder and impose conditions on,
or limit the scope of, an initial or renewal license of
a broker-dealer, agent, investment adviser or in-
vestment adviser representative.

(7) The power exercisable under section 603(c) of
the act (70 P.S. § 1-603(c)) and § 603.031(c) (relating
to public inspection of records) to treat documents
filed with the Division of Licensing as temporarily
confidential until the close of the Commission meet-
ing at which the request for confidentiality is acted
upon by the Commission.

(8) The power exercisable under section 609(a) of
the act to order a broker-dealer, agent, investment
adviser or investment adviser representative regis-
tered under section 301 of the act (70 P.S. § 1-301)
to furnish material information reasonably related
to the registration.

(9) The power exercisable under sections 303(a)(i)
and 609(a) of the act to order an applicant for
registration as a broker-dealer, agent, investment
adviser or investment adviser representative under
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section 301 of the act to furnish material informa-
tion reasonably related to the application.

(10) The power exercisable under § 303.051(a)
and (b) (relating to surety bonds).

(11) The power exercisable under section 305(d)
of the act to issue a summary order with respect to
an application for registration.

(c) The Commission delegates to the Director of
the Division of Corporation Finance:

(1) The power exercisable under section 206(c) of
the act (70 P.S. § 1-206(c)) to order effective a
registration statement filed under section 206 of
the act for securities that have met the require-
ments for registration under the Mid-Atlantic Re-
gional Review Protocol for Small Corporate Offer-
ing Registrations.

(2) The power exercisable under section 204(b) of
the act (70 P.S. § 1-204(b)) to:

(i) Issue summary orders denying or revoking
exemptions from registration under section 202 or
203 of the act (70 P.S. § 1-202 or § 1-203).

(ii) Modify or vacate the summary orders.

(3) The power exercisable under section 609(f) of
the act (70 P.S. 1-609(f)) with respect to applications
for registration of securities.

(4) The power exercisable by the Commission to
waive the provisions of § 504.060(a) and (b) (relat-
ing to rescission offers) when:

(i) The securities which are the subject of the
rescission offer being made in this Commonwealth
were sold to and purchased by no more than 35
persons during 12 consecutive months.

(ii) Disclosure satisfying the anti-fraud provi-
sions of section 401(b) of the act (70 P.S. § 1-401(b))
will be given to a rescission offeree.

(5) The power exercisable under section 206(c) of
the act to order effective a registration statement
filed under section 206 of the act for securities of
an issuer which meets all of the following:

(i) The issuer is an entity described in section
202(e)(i) of the act (70 P.S. § 1-202(e)(i)).

(ii) The issuer has not registered the securities
with the United States Securities and Exchange
Commission under section 5 of the Securities Act of
1933 (15 U.S.C.A. § 77e) in good faith reliance on
section 3(a)(4) thereof (15 U.S.C.A. § 77¢c(4)).

(iii) The issuer, within the immediately preceding
18 months, had an effective registration statement
with the Commission for similar securities.

(iv) The registration statement complies with the
Statement of Policy Regarding General Obligation
Financing by Religious Denominations adopted by
the North American Securities Administrators Asso-
ciation (April 17, 1994) or any successor statement
of policy.

(v) The issuer has not requested a waiver of any
provision of the act or rule or order thereunder
that otherwise would apply to the registration
statement.

(vi) The issuer or any affiliate of the person
currently is not subject or, within the past 10 years,
was not subject to any of the following:

(A) An order described in section 305(a)(iv) of the
act.

(B) An injunction described in section 305(a)(iii)
of the act.

(C) A criminal conviction described in section
305(a)(ii) of the act.

(D) An order of the Commission issued under
section 512 of the act (70 P.S. § 1-512).

(E) A court order finding civil contempt under
section 509(c) of the act (70 P.S. § 1-509(c)).

(F) An order of the Commission imposing an
administrative assessment under section 602.1 of
the act (70 P.S. § 1-602.1) which has not been paid
in full.

(6) The power exercisable under section 210 of
the act (70 P.S. § 1-210) to grant effectiveness to an
application filed under § 210.010 (relating to retro-
active registration of certain investment company
securities).

(7) The power exercisable under 1 Pa.Code
§ 33.42(a) (relating to withdrawal or termination)
for proceedings under section 202, 203, 205 or 206 of
the act.

(8) The power exercisable under section 603(c) of
the act and § 603.031(c) to treat documents filed
with the Division of Corporation Finance as tempo-
rarily confidential until the close of the Commis-
sion meeting at which the request for confidential-
ity is acted upon by the Commission.

(9) The power exercisable under section 206(c) of
the act to order effective a registration statement
filed with the Commission under section 206 of the
act by an issuer which also has a currently effec-
tive registration statement for the same securities
on file with the SEC.

(10) The power exercisable under section 211 of
the act (70 P.S. § 1-211) to:

(i) Issue a stop order suspending the offer or sale
of any security described in section 211(b) or (c).

(ii) Modify or vacate a stop order.

(11) The power exercisable under section 207(1) of
the act (70 P.S. § 1-207(1)) to declare effective an
amendment to any currently effective registration
statement relating to the increase in the specified
amount of securities proposed to be offered in this
Commonwealth, if the applicable filing fee, if any,
required by section 602(b.1) of the act (70 P.S.
§ 1-602(b.1)) has been paid.

(12) The power, exercisable under § 606.031(b)(2),
3)({i) and (¢)(3)(i) (relating to advertising litera-
ture) to issue a letter disallowing publication of an
advertisement in this Commonwealth in connection
with the offer or sale of a security in this Common-
wealth.

(d) The Commission delegates to the Chief Ac-
countant the power to waive, in a filing with the
Commission, a nonmaterial technical financial
statement noncompliance with a provision relating
to the form and content of financial statements.

(e) The Commission authorizes the following:

(1) The Chief Counsel, Deputy Chief Counsel or
the Assistant Director of the Division of Corpora-
tion Finance may exercise the delegations given in
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this section in the absence of the Director of the
Division of Corporation Finance.

(2) The Chief Counsel and Deputy Chief Counsel
may exercise the delegations given in this section
in the absence of the Director of the Division of
Licensing. ]

CHAPTER 609. REGULATIONS, FORMS AND
ORDERS

§ 609.010. Use of prospective financial statements.

[ (a) The following words and terms, when used
in this section, have the following meanings, unless
the context clearly indicates otherwise:

Feasibility study—An analysis of a proposed in-
vestment or course of action which may involve the
preparation of a financial forecast or a financial
projection.

Financial forecast—A prospective financial state-
ment that presents, to the best of the responsible
party’s knowledge and belief, an entity’s expected
financial position, results of operations and
changes in financial position. A financial forecast is
based on the responsible party’s assumptions re-
flecting conditions it expects to exist and the
course of action it expects to take.

Financial projection—A prospective financial
statement that presents, to the best of the respon-
sible party’s knowledge and belief, given one or
more hypothetical assumptions, an entity’s ex-
pected financial position, results of operations and
changes in financial position. A financial projection
is sometimes prepared to present one or more
hypothetical courses of action for evaluation, as in
response to questions such as “What would happen
if...?” A financial projection is based on the re-
sponsible party’s assumptions reflecting conditions
it expects would exist and the course of action it
expects would be taken, given one or more hypo-
thetical assumptions.

Hypothetical assumption—An assumption used in
a financial projection to present a condition or
course of action that is not necessarily expected to
occur, but is consistent with the purpose of the
projection.

Independent—A person—regardless of whether
the person is a Certified Public Accountant—may
not be considered independent if the person is not
independent under Rule 101 of the Code of Profes-
sional Ethics of the American Institute of Certified
Public Accountants, Inc. or under the interpreta-
tions adopted thereunder.

Prospective financial statement—A financial fore-
cast or financial projection including the summa-
ries of significant assumptions and accounting poli-
cies.

(b) ] (a) Except as set forth in subsection [ (¢) ] (b),
the use of prospective financial statements, including
those contained in feasibility studies, [ are ] is prohibited
in connection with offerings registered under sections 205
and 206 of the act (70 P.S. §§ 1-205 and 1-206) or in
offerings exempt from registration under section 202(a) or
203(d) of the act (70 P.S. [§ 1-202(a) or 1-203(d) ]
§§ 1-202(a) and 1-203(d)), unless the prospective finan-
cial statements [ utilized ] used or distributed comply
with the act and this section.

[ ()] (b) The use or distribution of prospective finan-
cial statements in connection with the following securities
offerings is permissible if it complies with section 401 of
the act (70 P.S.§ 1-401):

(1) Offers or sales of securities of reporting companies
as the term is defined in section 102(q) of the act (70 P.S.
§ 1-102(q)).

(2) Offers and sales of securities made under an ex-
emption not set forth in subsection (b).

(3) Offers and sales of securities made to experienced
private placement investors [ as that term is defined in
§ 204.010(d)(1) (relating to increasing the number of
purchasers and offerees) 1.

(4) Offers and sales of securities to an individuall[ — ],
and spouse when purchasing as joint tenants or as
tenants by the entireties] —where ], if the minimum
amount of securities to be purchased in the offering by
the individual is $500,000 or more and the purchase of
the securities is for cash or an unconditional obligation to
pay cash which obligation is to be discharged within 5
years from the date of sale of the securities.

(5) Offers and sales of securities to a person which is
organized primarily [ for the purpose of purchasing ]
to purchase, in nonpublic offerings, securities of corpora-
tions or issuers engaged in research and development
activities in conjunction with a corporation and one of the
following exists:

(i) The person has purchased $450,000 or more of the
securities for cash or for an unconditional obligation to
pay cash which obligation is to be discharged within 5
years from the date of sale of the securities, excluding a
purchase of securities of a corporation in which the
affiliates of the person directly or beneficially own more
than 50% of the corporation’s voting securities.

(ii) The person is purchasing $500,000 or more of the
securities being offered for cash or an unconditional
obligation to pay cash which obligation is to be discharged
within 5 years from the date of sale of the securities
being purchased.

(6) Offers and sales of securities made to accredited
investors as that term is defined in Rule 501(a) (17 CFR
230.501(a)) (relating to definitions and terms used in
Regulation D)[ ) ] in Regulation D of the Securities Act of
1933 (15 U.S.C.A. §§ 77a—|[ 77z-3 ] 77aa).

[@] Except as set forth in subsections [ (e) and
@® ] (d) and (e), prospective financial statements [ uti-
lized ] used or distributed in connection with the securi-
ties offerings described in subsection [ (b) shall] (a)
must comply with the following requirements:

(1) Assumptions. Assumptions include:

(i) Prospective financial statements [ shall be based
upon ]| must be based on reasonable assumptions and
[ shall ] clearly set forth the assumptions made with
respect to all material features of the presentation.

(i1) With respect to financial projections, the hypotheti-
cal assumptions used [ shall ] must be clearly identified
and [ shall] be consistent with the purpose of the
presentation. With respect to multiple presentations there
| shall] must be a preponderance of information to
suitably support the amount presented being within the
range of the hypothetical assumptions.
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(2) Preparation. Preparation includes:

(i) Prospective financial statements shall either be pre-
pared by an independent qualified person-preparer[ — ]
or reviewed by an independent qualified person[ — ]
reviewer. The preparer or reviewer may rely on another
preparer or reviewer for the preparation or review of the
underlying assumptions or other aspects of the prospec-
tive financial statement if the report complies with
paragraph (3).

(ii) The [ Commission ] Department will not recog-
nize a person as a qualified independent reviewer or
preparer unless that person can demonstrate [ that the
person has ] adequate knowledge of the industry and
the accounting principles and practices of the industry
portrayed in the prospective financial statements.

(3) Report. [ Report shall ] The report must include:

(i) Prospective financial statements [ shall be ] accom-
panied by a report of each preparer or reviewer of the
following:

(A) The prospective financial statements.
(B) The underlying assumptions.

(C) Other material aspects of the prospective financial
statements.

(i1)) With respect to prospective financial statements,
the preparer or reviewer’s report [ shall ]:

(A) Must include a statement of the work per-
formed[ —which shall include ], including a review of
the assumptions.

[ The report may ] (B) May not contain a disclaimer
with respect to the reasonableness of the assumptions or
the reasonableness of the prospective financial state-
ments.

[ The report may ] (C) May not contain language
that suggests or implies that the preparer or reviewer
vouches for the achievability of the prospective financial
statements.

(iii)) A report on the preparation or review of the
financial projections [ should explicitly describe ] ex-
plicitly describing the hypothetical assumptions on
which the projection is based, for example, “assuming the
granting of the requested loan [ for the purpose of
expanding ] to expand the Company’s plant as de-
scribed in the summary of significant assumption(s).”

(4) Contents of reports with more than one preparer or
reviewer. Collectively, the reports described in paragraph
(3) [shall] must include a statement of the work
performed by each preparer or reviewer and the degree of
responsibility each is taking.

(5) Professional responsibility. A preparer or reviewer of
a prospective financial statement or of the underlying
assumptions shall [ be mindful of ] follow the re-
quirements of § 401.020 (relating to professional re-
sponsibility).

(6) Fair presentation. Prospective financial statements
[ shall ] must include material information necessary for
a fair presentation including[ , by way of illustration ],
if applicable:

(i) Sales or gross revenue by sources for each period
presented.

(ii) Expenses by classifications for each period pre-
sented.

(iii) Provision for income taxes for each period pre-
sented.

(iv) Net income for each period presented.

(v) Primary and fully diluted earnings per share of
common stock for each period presented.

(vi) A cash flow analysis or a statement of significant
changes in financial position for each period presented,
including the sources and uses of cash.

(vii) Balance sheets at the beginning and end of the
entire period for which prospective financial statements
are presented.

(viii) Forecasted or projected annual taxable income or
loss with a discussion of the assumptions affecting tax
benefits and, if appropriate, alternative forecasted or
projected results based on alternative tax treatment.

(ix) Significant accounting principles and policies fol-
lowed.

(7) Minimum period. Prospective financial statements
shall [ ordinarily ] cover a minimum period of 3 years.
The period [ shall be extended where] must be

extended if appropriate to evaluate properly the invest-
ment consequences.

(8) Explanatory notes. Prospective financial statements
[ shall] must be accompanied by explanatory notes
describing significant assumptions made and, if appropri-
ate, referenced to tabular and numerical data and risk
factors.

(9) Conspicuous statement. Prospective financial state-
ments [ shall ] must be clearly distinguished from his-
torical financial statements and [ shall ] contain a con-

spicuous statement indicating that it is based on
assumptions of the future.

[ (e) Prospective ] (d) The Department will con-
sider prospective financial statements examined in
accordance with the [ Statement of Standards for
Accountants’ Services on Prospective Financial In-
formation ] Statement of Standards for Attestation
Engagements promulgated by the American Institute of
Certified Public Accountants, Inc. ([ AICPA] SSAE
Statement) [ shall be deemed ] to comply with this
section [ where ] if a standard report on an examination
prepared in accordance with the [ AICPA ] SSAE State-

ment[ , ] is issued by an independent person.

[ )] (e) The primary responsibility for prospective
financial statements [ utilized ] used or distributed
under this section rests with management.

§ 609.011. Amendments to filings with [ Commission ]
Department.

[ Whenever an application, notice, statement, re-
port or any other document (Document) has been
filed with the Commission and the person who filed
the Document wishes to amend or otherwise ensure
that the Document is current and accurate in all
material respects, the person shall make a filing
with the Commission constituting the amendment
which also shall identify the Document being
amended including, with respect to an amendment
to a form promulgated by the Commission, the
name of the form, the date the form originally was

PENNSYLVANIA BULLETIN, VOL. 46, NO. 27, JULY 2, 2016



3502 PROPOSED RULEMAKING

filed with the Commission and the items or sched-
ules of the form which are being amended. ]

A person wishing to amend or otherwise ensure
that a previously filed application, notice, state-
ment, report or any other document is current and
accurate in all material respects shall file with the
Department an amendment which meets the follow-
ing conditions:

(1) The amendment must identify the previously
filed document being amended.

(2) If amending a form promulgated by the De-
partment, the amendment must identify the:

(i) Name of the form.

(ii) Date the form originally was filed with the
Department.

(iii) Items or schedules of the form which are
being amended.

§ 609.012. Computing the number of offerees, pur-
chasers and clients.

(a) Under section 609(a) of the act (70 P.S. § 1-609(a)),
the [ Commission, for the purpose of providing ]
Department, to provide a consistent method of comput-
ing the number of offerees, purchasers and clients under
relevant provisions of the act and regulations promul-
gated thereunder, has determined that the following
apply:

(1) A person who is offered or purchases securities or
becomes a client [ shall count ] is counted as a sepa-
rate offeree, purchaser or client, unless the person is
otherwise specifically excluded under this section.

(2) [ Where ] If more than one person, related by
blood or marriage, are offerees, purchasers or clients, the
persons [ shall be] are counted as one offeree, pur-
chaser or client if they either:

(1) Reside in the same household.

(i1) Are under the age of 18.

[ 3) As used in this section, the term “entity”
means a corporation, partnership, association, joint
stock company, trust, estate or unincorporated as-
sociation.

4)] 3) An entity [ shall be] is counted as one
person, and a direct or beneficial owner of equity inter-
ests or equity securities in the entity [ shall not be ] is
not counted as an offeree, purchaser or client, unless one
of the following applies:

(i) With respect to computing offerees and purchasers,
the entity was organized [ for the specific purpose of
acquiring ] to specifically acquire the securities being
offered or purchased.

(ii) With respect to computing clients, [ where ] if the
services provided by the person effecting transactions in
securities for the account of the entity or providing
investment advice to the entity are based [ upon ] on
the investment decisions of the direct or beneficial owners
rather than [ upon ] on the investment objectives of the
entity.

[ (5) 1 4) Notwithstanding the provisions of paragraph
[ @G, in] 3)G):

(i) In the case of a trust [ where ] , if the settlor and
the beneficiaries are related by blood or marriage, the
trust and the trustee[ — ], when acting on behalf of the
trust or simultaneously on his own behalf] —shall
count ], is counted only as one offeree, purchaser or
client.

(ii) Multiple trusts [ shall be ] are counted as one
offeree, purchaser or client if all of the beneficiaries are
related by blood or marriage.

[ 6) 1 (5) Notwithstanding the provisions of paragraph
[ @@G) 1 (3)@) in an entity in which all owners of equity
interests or equity securities, excluding contingent inter-
ests and director’s qualifying shares, are persons related
by blood or marriage residing in the same household, the
following apply:

(i) The entity [ shall be ] is counted as one person
[ and the ].

(ii) The owners of the interests or securities in the
entity [ shall not be] is not counted as offerees,
purchasers and clients.

(b) This section does not apply if a section of the act or
a regulation promulgated thereunder sets forth another
method of computing offerees, purchasers or clients.

§ 609.031. Application.

(a) This chapter, [ together with the ] and construc-
tions and interpretations [ hereof as the Commission
may issue from time to time, sets | issued by the
Department, set forth the minimum requirements for
financial statements included, under the act, as part of
the following:

(1) Registration Statements under section 206 of the
act (70 P.S. § 1-206).

(2) Registration Statements under section 205 of the
act (70 P.S. § 1-205) which are exempt under section 3(b)
of the Securities Act of 1933 (15 U.S.C.A. § 77c(b)).

(3) Proxy materials under section 203(o) of the act (70
P.S. § 1-203(0)).

(4) Reports distributed to securityholders under section
606(a) of the act (70 P.S. § 1-606(a)).

(5) Broker-Dealer and Investment Adviser Financial
Reports.

(6) Exempt transactions under section 203(p) of the act
[ 70 P.S. § 1-203(p)) 1.

(b) Offerings of securities registered under the Securi-
ties Act of 1933 (15 U.S.C.A. §§ 77a—| 772-83 ] 77aa), or
filings of proxy materials under the Securities Exchange
Act of 1934 (15 U.S.C.A. §§ 78a—[ 78mm ] 78pp) which
meet the requirements of Reg. S-X, 17 CFR 210.8-01—
210.8-03 (relating to preliminary notes to Article 8;
annual financial statements; and interim financial
statements) (1974), adopted by the [ United States ]
Securities and Exchange Commission [ (“S-X”)] or
broker-dealer reports filed under the Securities Exchange
Act of 1934 under regulations adopted thereunder [ shall
be ] are exempted from this chapter, except [ where ] if
otherwise indicated.

(c) References to “registration” under the Securities Act
of 1933 are to be construed strictly. By way of illustration

the procedure of “notification” under the Regulation [ “A”
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of that act ] A (17 CFR 230.251—230.263) (relating to
conditional small issues exemption) will not be recog-
nized as “registration.”

§ 609.032. [ Definitions ] (Reserved).

[ (a) Unless the context otherwise requires, or
unless specific language otherwise controls, the
following terms apply any time financial informa-
tion is required to be filed under the act or under
this title:

Accountant’s report—A document in which an
independent certified public accountant indicates
the scope of the audit the accountant has made and
sets forth the accountant’s opinion regarding the
financial statements taken as a whole, or an asser-
tion to the effect that an overall opinion cannot be
expressed. When an overall opinion cannot be ex-
pressed, the reasons therefor shall be stated.

Amount—When used in regard to securities, the
principal amount if relating to evidence of indebt-
edness, the number of shares if relating to shares
and the number of units if relating to any other
kind of security.

Audit—Audited and reported upon with an opin-
ion expressed by an independent certified public
accountant.

Audit or examination—An audit of the statements
by a certified public accountant in accordance with
generally accepted auditing standards for the pur-
pose of expressing an opinion thereon.

Bank holding company—A person which is en-
gaged, either directly or indirectly, primarily in the
business of owning securities of one or more banks
for the purpose, and with the effect, of exercising
control.

Comparative financial statements—Financial
statements in which data for 2 or more years are
presented in adjacent columnar form.

Date of filing—The date on which the financial
statements or any material amendment thereto are
received in the Harrisburg office of the Commis-
sion.

Development stage company—A company devoting
substantially all of its efforts to establishing a new
business with either of the following conditions
existing: planned principal operations have not
commenced, or planned principal operations have
commenced but there has been no significant rev-
enue therefrom.

Equity security—Any stock or similar security
(including interests in a limited liability company);
or any security convertible, with or without consid-
eration, into such a security, or carrying any war-
rant or right to subscribe to or purchase such a
security; or any such warrant or right.

Fifty-percent, owned person—In relation to a
specified person, a person approximately 50% of
whose outstanding voting shares is owned by the
specified person either directly or indirectly
through one or more intermediaries.

Fiscal year—The annual accounting period, or if
no closing date has been adopted, the calendar year
ending on December 31.

Going concern disclosure—The disclosure of sub-
stantial doubt about the ability of the issuer to
continue as a going concern during the ensuing
fiscal year contained in the auditor’s report based
upon the criteria contained in the Statement on
Auditing Standard 59 promulgated by the American
Institute of Certified Public Accountants.

Insurance holding company—A person who is en-
gaged, either directly or indirectly, primarily in the
business of owning securities of one or more insur-
ance companies for the purpose and with the effect
of exercising control.

Majority-owned subsidiary—A subsidiary more
than 50% of whose outstanding voting shares is
owned by its parent or the parent’s other majority-
owned subsidiaries, or both.

Material—When used to qualify a requirement for
the furnishing of information as to any subject,
means or refers to the magnitude of an ommission
or misstatement of information that, in the light of
surrounding circumstances, makes it probable that
the judgement of an average prudent investor
would have been changed or influenced by the
omission or misstatement.

Note or footnote—When used in regard to finan-
cial statements, a clear and concise disclosure of
information, including information necessary to
make any item or entry contained in a financial
statement not misleading, cross referenced specifi-
cally, if practicable, to an item or entry in a finan-
cial statement. A note shall be prepared in confor-
mity with generally accepted accounting principles
and practices.

Parent—An affiliate controlling a specified per-
son directly or indirectly through one or more
intermediaries.

Principal holder of equity securities—When used
in respect of a registrant or other person named in
a particular statement or report, a holder of record
or a known beneficial owner of more than 10% of
any class of equity securities of the registrant or
other person, respectively, as of the date of the
related balance sheet filed.

Registrant—The issuer of the securities for which
an application, a registration statement, or a report
is filed.

Related parties—The registrant; its affiliates;
principal owners, management, and members of
their immediate families; entities for which invest-
ments are accounted for by the equity method; and
any other party with which the reporting entity
may deal when one party has the ability to signifi-
cantly influence the management or operating poli-
cies of the other to the extent that one of the
transacting parties might be prevented from fully
pursuing its own separate interests. Related parties
also exist when another entity has the ability to
significantly influence the management or operat-
ing policies of the transacting parties or when
another entity has an ownership interest in one of
the transacting parties and the ability to signifi-
cantly influence the other to the extent that one or
more of the transacting parties might be prevented
from fully pursuing its own separate interests. For
purposes of this definition, “principal owner”
means the owners of record or known beneficial
owners of more than 10% of the voting interests of
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the reporting entity, and “management” means a
person having responsibility for achieving the ob-
jectives of the organization and the concomitant
authority to establish the policies and to make the
decisions by which the objectives are to be pur-
sued.

Review—A review of the statements by a certified
public accountant in accordance with the State-
ments on Standards for Accounting and Review
Services promulgated by the American Institute of
Certified Public Accountants, and on the basis of
that review, the accountant is not aware of any
material modifications that should be made to the
financial statements for the financial statements to
be in conformity with generally accepted account-
ing principles, except for those modifications, if
any, described in the review report.

Review report—An accountant’s review report,
which is a document in which the certified public
accountant indicates that a review has been per-
formed, and on the basis of that review, the accoun-
tant is not aware of any material modifications that
should be made to the financial statements for the
financial statements to be in conformity with gen-
erally accepted accounting principles, except for
those modifications, if any, described in the review
report.

Share—A share of stock in a corporation or unit
of interest in an unincorporated person.

Significant subsidiary—A subsidiary, or a subsid-
iary and its subsidiaries, which meet any of the
conditions described in this definition based on the
most recent annual financial statements, including
consolidated financial statements, of the subsidiary
which would be required to be filed if the subsid-
iary were a registrant and the most recent annual
consolidated financial statements of the registrant
being filed:

(i) The parent’s and its other subsidiaries’ invest-
ments in and advances to, or their proportionate
share (based on their equity interests) of the total
assets of, the subsidiary exceed 10% of the total
assets of the parent and its consolidated subsidiar-
ies.

(ii) The parent’s and its other subsidiaries’ pro-
portionate share (based on their equity interests) of
the total sales and revenues (after intercompany
eliminations) of the subsidiary exceeds 10% of the
total sales and revenues of the parent and its
consolidated subsidiaries.

(iii) The parent’s and its other subsidiaries’ eq-
uity in the income before income taxes and extraor-
dinary items of the subsidiary exceeds 10% of the
income of the parent and its consolidated subsidiar-
ies; however, if the income of the parent and its
consolidated subsidiaries is at least 10% lower than
the average of the income for the last five fiscal
years, the average income may be substituted in
the determination.

Subsidiary of a specified person—An affiliate con-
trolled by the person directly or indirectly through
one or more intermediaries.

Tangible book value of a company’s common
shares—The excess of total assets over total liabili-
ties as determined by generally accepted account-
ing principles of the company reduced by the fol-
lowing:

(i) Liquidating value, including any premium of
excess over par or stated value, payable upon
involuntary liquidation, of any capital obligations,
preferred shares or shares having a seniority in
rank, or any degree of preference or priority over
the issue of common shares for which book value is
being computed, including accrued and unpaid
dividends to the extent entitled to recognition and
preference in the event of liquidation.

(ii) An amount equal to any appraisal capital
from revaluation of properties or any similar ac-
count title to the extent that the appraisal increase
has not been fully depreciated in the accounts.

(iii) Deferred charges including debt issue costs.

(iv) Prepaid expenses except as to items properly
classified as current assets under generally ac-
cepted accounting principals.

(v) All other assets of an intangible nature in-
cluding, but not limited to, goodwill, patents, copy-
rights, franchises, distribution rights, intellectual
property rights, leasehold improvements, licensing
agreements, noncompete covenants, customer lists,
trade names, trademarks and organization costs.

Totally-held subsidiary—A subsidiary substan-
tially all of whose outstanding equity securities are
owned by its parent or the parent’s other totally-
held subsidiaries or both, and which is not in-
debted to any person other than its parent or the
parent’s other totally-held subsidiaries or both, in
an amount which is material in relation to the
particular subsidiary, excepting indebtedness in-
curred in the ordinary course of business which is
not overdue and which matures within one year
from the date of its creation, whether evidenced by
securities or not, and excluding indebtedness of a
subsidiary which is secured by its parent by guar-
antee, pledge, assignment or otherwise.

Voting shares—The sum of all rights, other than
as affected by events of default, to vote for election
of directors or the sum of all interests in an
unincorporated person.

Wholly-owned subsidiary—A subsidiary substan-
tially all of whose outstanding voting shares are
owned by its parent or the parent’s other wholly-
owned subsidiaries, or both. ]

§ 609.033. Accountants.

(a) [ Qualifications of accountants shall be in ac-

cordance with the following: | Qualification of ac-
countants.

(1) The [ Commission will not recognize any per-
son as | Department will not recognize a person:

(i) As a certified public accountant who is not regis-
tered and in good standing [ as such ] under the laws of

the place of [ such ] the person’s residence or principal
office.

[ The Commission will not recognize any person
as] (ii) As a public accountant who is not in good
standing and entitled to practice [ as such ] under the
laws of the place of [ his ] the individual’s residence or
principal office.

(2) The [ Commission ] Department will not recog-
nize [ any ] a certified public accountant or public ac-
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countant as independent who is not in fact independent.
For example, an accountant will be considered not inde-
pendent with respect to [ any ] a person, or any of its
parents, its subsidiaries or other affiliates in which[,
during the period of his] either of the following
applies:

(i) During the period of the accountant’s profes-
sional engagement to examine the financial statements
being reported on or at the date of his report, [ he or his
firm or a member thereof ] the accountant or ac-
countant’s firm or a firm member had, or was com-
mitted to acquire, [any] a direct financial interest or
[ any ] a material indirect financial interest[ ; or with
which, during the period of his ].

(ii) During the period of the accountant’s profes-
sional engagement to examine the financial statements
being reported on, at the date of his report or during the
period covered by the financial statements, [ he or his
firm or a member thereof ] the accountant or ac-
countant’s firm or a firm member was connected as a
promoter, underwriter, voting trustee, director, officer or
employee[ , except that a firm will not be deemed
not ]

(3) A firm will be considered independent in regard
to a particular person if a former officer or [ employe of
such ] employee of the person is employed by the firm
and [ such ] the individual has completely disassociated
himself from the person and its affiliates and does not
participate in auditing financial statements of the person
or its affiliates covering any period of [ his ] the indi-
vidual’s employment by the person. [ For the purposes
of this subsection the term “member” means all
partners and principals in the firm; and all profes-
sional employes participating in the audit or lo-
cated in an office of the firm participating in a
significant portion of the audit.

3] @ In determining whether an accountant is in
fact independent with respect to a particular registrant,
the [ Commission ] Department will give appropriate
consideration to all relevant circumstances including evi-
dence bearing on all relationships between the accountant
and [ that ] the registrant or any affiliate [ thereof ] of
the registrant, and will not confine itself to the relation-
ships existing in connection with the filing of reports with
the [ Commission ] Department.

(b) [ Accountant’s reports shall be in accordance
with the following: | Accountant’s reports.

(1) Auditor’s report format. The format of the auditor’s
report [ shall ] must be in accordance with the reporting
standards established by generally accepted auditing
standards including Statements on Auditing Standards
promulgated by the Auditing Standards Board of the
American Institute of Certified Public Accountants or the
auditing standards promulgated by the Public Com-
pany Accounting Oversight Board as required un-
der law.

(2) Accountant’s review report format. The format of the
accountant’s review report [ shall ] must be in accord-
ance with the reporting standards established by State-
ments on Standards for [ Accounting and Review
Services | Attestation Engagements promulgated by
the American Institute of Certified Public Accountants.

(3) Accountant’s compilation report format. The format
of the accountant’s compilation report [ shall ] must be
in accordance with the reporting standards established by
Statements on Standards for [ Accounting and Review

Services ] Attestation Engagements promulgated by
the American Institute of Certified Public Accountants.

(4) Certain accountant’s reports. Auditor’s reports, ac-
countant’s review reports or accountant’s compilation
reports issued by public accountants are not permitted for
reports required [ by ] under § 609.034 (relating to
financial statements).

§ 609.034. Financial statements.

[ (@) When an issuer proposes to register its secu-
rities for sale under section 205 or section 206 of
the act (70 P.S. §§ 1-205 and 1-206), and for which a
registration statement has been filed with the
United States Securities and Exchange Commission
(SEC) under section 5 of the Securities Act of 1933
(15 U.S.C.A. § 77e), the issuer shall comply with the
financial statement requirements as set forth in the
rules and regulations of the SEC (17 CFR 210.1-01—
210.12-29), all of which shall be prepared in accord-
ance with generally accepted accounting principles
and presented in comparative form. ]

(a) If an issuer proposes to register its securities
for sale under section 205 or 206 of the act (70 P.S.
§§ 1-205 and 1-206), and for which securities a
registration statement has been filed with the Secu-
rities and Exchange Commission under section 5 of
the Securities Act of 1933 (15 U.S.C.A. § 77e), the
issuer shall:

(1) Comply with the financial statement require-
ments as set forth in the rules and regulations of
the Securities and Exchange Commission (17 CFR
210.1-01—210.12-29) (relating to form and content of
and requirements for financial statements, Securi-
ties Act of 1933, Securities Exchange Act of 1934,
Investment Company Act of 1940, Investment Advis-
ers Act of 1940, and Energy Policy and Conserva-
tion Act of 1975).

(2) Prepare the financial statements in accord-
ance with generally accepted accounting principles.

(3) Present the financial statements in compara-
tive form.

(b) Except as provided in subsection [ (¢), when an ]
(d), an issuer shall file the financial statements
listed in subsection (c¢) if one of the following
conditions apply:

(1) The issuer proposes to register its securities for
sale under section 206 of the act[ , when an ].

(2) The issuer proposes to sell its securities under the
exemption contained in Regulation A promulgated under
section 3(b) of the Securities Act of 1933 (15 U.S.C.A.
§ 77c(b)) and proposes to register the securities under

section 205 of the act| , or when an ].

(8) The issuer proposes to sell its securities under the
exemption contained in section 203(p) of the act (70 P.S.
§ 1-203(p))[ , or when an ].

(4) The issuer is required to file proxy materials under
section 203(0) of the act [ (70 P.S. § 1-203(0)), it ].

(¢) If required under subsection (b), the issuer
shall file the following financial statements, [ all of
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which shall be ] prepared in accordance with generally
accepted accounting principles and presented in compara-
tive form:

(1) A balance sheet of the issuer, dated within 120 days
of the date of filing with the [ Commission. If the
balance sheet is not audited, there shall be filed, in
addition, an audited balance sheet as of the issuer’s
last fiscal year, unless the last fiscal year ended
within 90 days of the date of filing, in which case
there shall be filed an audited balance sheet as of
the end of the issuer’s next preceding fiscal year. ]
Department and comply with either of the follow-
ing requirements if the balance sheet is not au-
dited:

(i) The issuer shall also file an audited balance
sheet as of the issuer’s last fiscal year.

(ii) The issuer shall also file an audited balance
sheet as of the end of the issuer’s next preceding
fiscal year if the issuer’s last fiscal year ended
within 90 days of the date of filing.

(2) Statements of income, stockholders’ equity and cash
flows for each of 2 fiscal years or less, if the issuer and its
predecessors have been in existence for less than 2 years
preceding the date of the latest balance sheet filed, and
for the period, if any, between the close of the latest of the
fiscal years and the date of the latest balance sheet
filed[ , except that issuers offering interests in a
direct participation program and any corporation
which has or intends to have significant oil and gas
operations must file the statements for each of 3
fiscal years ].

(i) These statements shall be audited up to the date of
the latest audited balance sheet filed.

[ However, if ] (ii) If changes in stockholders’ equity
accounts are set forth in a note to the financial state-
ments, a separate statement of stockholders’ equity
[ need not ] does not need to be filed.

(3) Consolidated balance sheets, statements of income,
stockholders’ equity[ ,] and cash flows complying with
the audit requirements in paragraphs (1) and (2)
[ should ] must be filed for the issuer and its subsidiar-
ies in accordance with this section.

(4) [ If the issuer is about to undergo a reorgani-
zation which will effect substantial changes in its
assets, liabilities or capital accounts, include a
balance sheet of the issuer prior to] A balance
sheet of the issuer before the reorganization, a column
showing the changes to be effected in the reorganization,
and a pro forma balance sheet after the reorganization if
the issuer is about to undergo a reorganization
which will effect substantial changes in its assets,
liabilities or capital accounts.

[ Explain ] ) The issuer shall explain in a footnote
the adjustments made.

(ii) If a reorganization has taken place at any time
covered by the statements of income filed, the issuer
shall explain in a footnote the effect [ thereof ] of the
reorganization.

(5) [ If the issuer has succeeded, or is about to
succeed, to one or more businesses, by merger,
consolidation or otherwise, describe the plan of
succession, show,] A description of the plan of

succession, showing in columnar form, the balance
sheets of the parties to the transaction, the changes
effected or to be effected and the balance sheet of the
issuer as a result of the transaction, and statements of
income for each of the businesses for the periods covered
by paragraph (2), to include a consolidating pro forma
statement of income if the issuer has succeeded, or is
about to succeed, to one or more businesses, by
merger, consolidation or otherwise. This paragraph
does not apply to the issuer’s succession to the business of
any totally—held subsidiary or to the acquisition of
subsidiaries not constituting, in the aggregate, a signifi-
cant subsidiary.

(6) [ If the issuer acquired any business (or the
securities of any person giving the issuer control
over such person) after the date of its latest bal-
ance sheet filed pursuant to paragraph (1), or if the
issuer proposes to acquire such a business or secu-
rities, include financial statements for such busi-
ness as would be required if it were an issuer. ]
Financial statements for the business as would be
required if it were an issuer if the issuer has
acquired any business (or the securities of any
person giving the issuer control over the person)
after the date of its latest balance sheet filed under
paragraph (1), or if the issuer proposes to acquire
those types of business or securities.

[ There shall also be filed ] (i) The issuer shall
also file pro forma statements of income in columnar
form.

(ii) The acquisition of securities which will extend the
issuer’s control over another person [ shall be deemed ]
is considered the acquisition of a business if the securi-
ties being registered under section 206 of the act [ (70
P.S. § 1-206) ] are to be offered for the securities to be
acquired, or if the purpose of the proxy statement is to
effectuate [ such ] the acquisition.

[ No financial statements need ] (iii) Financial
statements do not need to be filed under this para-
graph for any acquisition from a totally-held subsidiary.

(iv) Statements of businesses may be omitted if, con-
sidered in the aggregate as a single subsidiary, they
would not constitute a significant subsidiary, except that
[ such ] the statements may not be omitted when the
securities being registered under section 206 of the act
[ (70 P.S. § 1-206) ] are to be offered in exchange for the
securities to be acquired, or if the purpose of the proxy
statement is to effectuate [ such ] the acquisition.

(7) [ For an issuer proposing to register its secu-
rities under section 206 of the act, the registration
statement shall contain ] The registration state-
ment with summary statements for each of the 3 most
recent fiscal years and for the period from the date of the
end of the latest fiscal year to the date of the latest
balance sheet filed if an issuer proposes to register its
securities under section 206 of the act. The summary
statements of income required in this paragraph are in
addition to the financial statements required under para-
graph (2).

[ (c) When ] (d) If an issuer proposes to register its
equity securities for sale under section 206 of the act,
which securities are exempt from registration under
section 5 of the Securities Act of 1933 under an exemption
contained in section 3(a)(11) of the Securities Act of 1933,
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or Regulation A or Rule 504 of Regulation D promulgated
under section 3(b) of the Securities Act of 1933, the issuer
shall file the financial statements required [ by subsec-
tion (b) ] under subsection (c) except that the finan-
cial statements may be reviewed by an independent
certified public accountant in accordance with the stan-
dards established by the American Institute of Certified
Public Accountants or the Canadian equivalent if:

(1) The amount of the present offering does not exceed
$1 million.

(2) The issuer previously has not sold securities
through an offering involving the general solicitation of
prospective investors by means of advertising, mass mail-
ings, public meetings, “cold call” telephone solicitation or
any other method directed toward the public.

(3) The issuer previously has not been required under
Federal, State, provincial or territorial securities laws to
provide audited financial statements in connection with
any sale of its securities.

(4) The aggregate amount of all previous sales of
securities by the issuer (exclusive of debt financing with
banks and similar commercial lenders) does not exceed $1
million.

[ (d) ] (e) The financial statements required [ by sub-
sections (b) and (c¢) shall ] under subsections (c)
and (d) must be included in the prospectus or offering
circular distributed to offerees in this Commonwealth.

[ (e) ] (© For purposes of this subsection, the Depart-
ment used the corporate form of financial statement title
[ has been used. Financial ], but because financial
statement title terminology may differ for other types of
accounting entities, including [ not-for-profit] non-
profit organizations[ . In this case ], those entities
shall include the analogous financial statements [ of
those entities should be included ].

[ # When ] (g) If consistent with the protection of
investors, the [ Commission ] Department may [ per-
mit J:

(1) Permit the omission of one or more of the financial
statements required [ by ] under this section or the
filing in substitution [ therefor ] of appropriate state-
ments of comparable character.

[ The Commission, by order, also may require ] (2)
Require the filing of other financial statements in addi-
tion to, or in substitution for, the financial statements
required [ by ] under this section or when the financial
statements are necessary for an adequate presentation of
the financial condition of the issuer.

§ 609.036. Financial statements; annual reports.
(a) Distribution and auditing.

(1) [ When ] If an issuer is required under the act and
this title to distribute financial information to
securityholders, it shall include the following financial
statements [ as a part thereof ]:

() [ Financial statements to include balance ]
Balance sheets, statements of income, stockholders’ eq-
uity and cash flows all in comparative form, for the
issuer’s last 2 fiscal years.

(i1) Consolidated financial statements of the issuer
[ and its parent or ] and its subsidiaries, or both, in
comparative form, for the issuer’s last 2 fiscal years.

(2) The financial statements shall be audited and pre-
pared in conformity with generally accepted accounting
principles applied consistently with past periods or noting
any changes| . The financial statements need not be
audited when the issuer is permitted by this title or
by order of the Commission ], except that the finan-
cial statements do not need to be audited if the
issuer is permitted by this title or by the Depart-
ment to distribute unaudited financial information to
securityholders.

(b) Form of financial statement. For purposes of this
section, the Department used the corporate form of
financial statement title [is used. Financial ], but
because financial statement title terminology may dif-
fer for other types of accounting entities, including [ not-
for-profit organizations. In this case,] nonprofit
organizations, those entities shall include the analo-
gous financial statements [ of those entities should be
included ].

§ 609.037. Foreign financial statements.

(a) Under section 609(c) of the act (70 P.S. § 1-609(c)),
[ the Commission has determined that] financial
statements and financial information [ which have
been ] prepared in accordance with Canadian generally
accepted accounting principles, consistently applied, may
be distributed to the public if a registration statement
designated as Form F-7, F-8, F-9 or F-10 by the
Securities and Exchange Commission has been filed
with the Department under section 205 or 206 of
the act (70 P.S. §§ 1-205 and 1-206) and the following
apply:

[ 1) A registration statement has been filed with
the Commission under section 205 or 206 of the act
(70 P.S. §§ 1-205 and 1-206) which registration state-
ment has been designated as Form F-7, F-8, F-9 or
F-10 by the United States Securities and Exchange
Commission (SEC).

(2) ] (1) The securities which are the subject of the
registration statement designated as Form F-9 by the
[ SEC] Securities and Exchange Commission are
either nonconvertible preferred stock or nonconvertible
debt which are to be rated in one of the four highest
rating categories by one or more [ nationally ] Nation-
ally recognized statistical rating organizations.

[ 3] (2) The securities which are the subject of a
registration statement designated as Form F-7 by the
[ SEC] Securities and Exchange Commission are
offered for cash [upon] on the exercise of rights
granted to existing securityholders.

[ @] (8) The securities which are the subject of a
registration statement designated as Form F-8 by the
[ SEC] Securities and Exchange Commission are
securities to be issued in an exchange offer.

[ (6)] (4) The securities which are the subject of a
registration statement designated as Form F-10 by the
[ SEC] Securities and Exchange Commission are
offered and sold pursuant to a prospectus in which the
[ SEC] Securities and Exchange Commission has
not required a reconciliation to United States generally
accepted accounting principles with respect to the finan-
cial information presented therein.

(b) For purposes of this section, preferred stock and
debt securities which are not convertible for at least 1
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year from the date of effectiveness of the registration
statement will be [ deemed ] considered to meet the
requirement of subsection [ (a)(2) ] (a)(1).

CHAPTER 610. [ DESTRUCTION OF DOCUMENTS
AND RECORDS ] (Reserved)

§ 610.010. [ Destruction of documents and records ]
(Reserved).

[ (@) The Commission may destroy registration
filings, exemption filings, notices or statements and
correspondence and exhibits related thereto in a
manner consistent with a records retention sched-
ule adopted by order of the Commission which
conforms to the requirements of relevant Manage-
ment Directives issued by the Office of Administra-
tion, except that the Commission shall retain as a
permanent record the information required by sec-
tion 603(b) of the act (70 P.S. § 1-603(b)) and any
Commission action taken related to these filings.

(b) The Commission may destroy an application
for registration of broker-dealers, investment advis-
ers, agents or investment adviser representatives
and correspondence and exhibits related thereto in
a manner consistent with a records retention
schedule adopted by order of the Commission
which conforms to the requirements of relevant
Management Directives issued by the Office of
Administration, except that the Commission shall
retain as a permanent record the information re-
quired by section 603(b) of the act and any Commis-
sion action taken related to these filings.

(c) Documents relating to investigations, hear-
ings and proceedings shall be retained in a manner
consistent with a records retention schedule ad-
opted by order of the Commission which conforms
to the requirements of relevant Management Direc-
tives issued by the Office of Administration, except
that the Commission shall retain as a permanent
record any Commission action relating to investiga-
tions, hearings and proceedings, transcripts of
hearings and summary information relating to in-
vestigations authorized under section 510 of the act
(70 P.S. § 1-510).

(d) Information required to be retained by the
Commission under this section may be maintained
in paper, microfilm or electronic format. Copies of
destroyed documents retained in a microfilm or
electronic format shall be accepted as original
documents when certified by the Secretary of the
Commission. |

Subpart G. GENERAL PROVISIONS

CHAPTER 701. [ SERVICE OF PROCESS ]
ADMINISTRATIVE PROVISIONS

(Editor’s Note: Sections 701.010a, 701.011, 701.020 and
701.030 are new and printed in regular type to enhance
readability.)

§ 701.010a. Filing of registration forms.

(a) The Department will provide links to all forms and
General Instructions on the Department’s web site.

(b) Forms filed with the Department must be in the
format prescribed by the Bureau in the General Instruc-
tions.

(¢) All references to forms mean paper forms or an
electronic format prescribed by the Bureau or the Securi-
ties and Exchange Commission, NASAA or successors.

(d) The use of an electronic signature has the same
force and effect as a manual signature.

§ 701.011. Filing of exemption forms.

(a) The Department will provide links to all forms and
General Instructions on the Department’s web site.

(b) All forms and accompanying documents filed with
the Department must be in the format prescribed by the
Department in the General Instructions.

(c) All references to forms mean paper forms or an
electronic format prescribed by the Department or the
Securities and Exchange Commission or successors.

(d) The use of an electronic signature has the same
force and effect as a manual signature.

§ 701.020. Electronic filing.

Unless the Department orders otherwise, all documents
shall be filed with the Department in the manner pre-
scribed in the accompanying General Instructions.

§ 701.030. Fees.

Issuers filing registration or exemption forms by elec-
tronic means shall include the payment of fees or assess-
ments required under section 602 or 602.1 of the act (70
P.S. §§ 1-602 and 1-602.1) by one of the following means:

(1) Automated Clearing House transfer of funds to the
Department’s designated depository.

(2) As otherwise required by the Department in the
General Instructions.

Subpart H. PRACTICE AND PROCEDURE

CHAPTER 901. [ SPECIAL RULES OF
ADMINISTRATIVE PRACTICE AND PROCEDURE ]
(Reserved)

§ 901.011. [ Applicability of general rules] (Re-
served).

[ Under 1 Pa.Code § 31.1 (relating to scope of
part), 1 Pa. Code, Part II (relating to general rules
of administrative practice and procedure), is appli-
cable to the activities of and proceedings before the
Securities Commission. ]

Subpart I. TAKEOVER OFFERORS
CHAPTER 1001. TAKEOVER DISCLOSURES

§ 1001.010. Takeover offeror report regarding par-
ticipating broker-dealers.

[ @] The [ Commission ] Department has deter-
mined that, to carry out the purposes of the Takeover
Disclosure Law (law) (70 P.S. §§ 71—85), it is necessary
to require the offeror to file, as an exhibit to the
registration statement filed under section 4 of the law (70
PS. § 74), [ Commission ] Department Form TDL-1 in
accordance with the General Instructions thereto.

[Pa.B. Doc. No. 16-1128. Filed for public inspection July 1, 2016, 9:00 a.m.]
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ENVIRONMENTAL
QUALITY BOARD

[ 25 PA. CODE CHS. 218 AND 240 ]

Radiological Health and Radon Certification Fees;
Pennsylvania Radon Mitigation System Tag and
Fee

The Environmental Quality Board (Board) proposes to
amend Chapters 218 and 240 (relating to fees; and radon
certification) to read as set forth in Annex A. The
proposed amendments to Chapter 218 increase the an-
nual fees for radioactive material licenses and increase
the hourly rate professional fee associated with certain
full cost recovery licenses. The proposed amendments to
Chapter 240 increase the application fees for certification
of radon services and add a new requirement and fee for
a Pennsylvania Radon Mitigation System Tag for new
mitigation systems installed.

This proposed rulemaking was adopted by the Board at
its meeting on April 19, 2016.

A. Effective Date

This proposed rulemaking will be effective upon final-
form publication in the Pennsylvania Bulletin.

B. Contact Persons

For further information, contact Joseph Melnic, Chief,
Division of Radiation Control, P.O. Box 8469, Rachel
Carson State Office Building, Harrisburg, PA 17105-8469,
(717) 1783-9730; or Keith Salador, Assistant Counsel,
Bureau of Regulatory Counsel, P.O. Box 8464, Rachel
Carson State Office Building, Harrisburg, PA 17105-8464,
(717) 783-8075. Information regarding submitting com-
ments on this proposed rulemaking appears in Section J
of this preamble. Persons with a disability may use the
Pennsylvania AT&T Relay Service, (800) 654-5984 (TDD
users) or (800) 654-5988 (voice users). This proposed
rulemaking is available electronically through the Depart-
ment of Environmental Protection’s (Department) web
site at www.dep.pa.gov (select “Public Participation,” then
“eComment”).

C. Statutory Authority

The proposed amendments to Chapter 218 are autho-
rized under the sections 301, 302 and 401 of the Radia-
tion Protection Act (35 P.S. §§ 7110.301, 7110.302 and
7110.401) and section 1920-A of The Administrative Code
of 1929 (71 P.S. § 510-20).

The proposed amendments to § 240.303 (relating to
reporting of information) are authorized under sections
301, 302 and 401 of the Radiation Protection Act, section
1920-A of The Administrative Code of 1929 and the
Radon Certification Act (63 P.S. §§ 2001—2014).

Proposed § 240.309 (relating to Pennsylvania Radon
Mitigation System Tag) and the proposed amendments to
§ 240.3 (relating to definitions) and Chapter 240, Appen-
dix A (relating to radon certification fee schedule) are
authorized under sections 12 and 13 of the Radon Certifi-
cation Act (63 P.S. §§ 2012 and 2013), section 302 of the
Radiation Protection Act and section 1920-A of The
Administrative Code of 1929.

D. Background and Purpose

The Radiation Protection Act (35 P.S. §§ 7110.101—
7110.703) requires the Board to review the radiation
protection fee structure every 3 years. On August 19,

2014, the Department presented its Three-Year Regula-
tory Fee and Program Cost Analysis Report (Report) to
the Board. The Report indicated that, despite substantial
increases in personnel and program costs, the Chapter
218 fees, which support the licensing and inspection of
radioactive materials, and the Chapter 240 radon fees
have not been revised since 2009. As a result, the
Radiation Protection Fund is decreasing annually in
operating reserves. Without a fee increase, the Depart-
ment will be required to curtail spending for needed
equipment, infrastructure upgrades, and training and
hiring of qualified personnel. This rulemaking addresses
these problems by proposing to increase the fees in
Chapters 218 and 240 to meet Radiation Protection Act
and Radon Certification Act requirements to adequately
fund the licensing and inspection of radioactive materials
and the certification of individuals who perform radon-
related activities.

In March 2008, then-Governor Rendell signed an agree-
ment with the Chairperson of the United States Nuclear
Regulatory Commission (NRC) for the Commonwealth to
become an Agreement State. This allows the Common-
wealth to oversee and regulate licensure of radioactive
materials for entities in this Commonwealth. These du-
ties are funded through the Chapter 218 license fees and
include registration and inspection of X-ray facilities,
licensing and inspection of accelerators, registration of
radiation-producing machine service providers, and li-
censing and inspection of radioactive material users. As
part of the agreement, the Commonwealth committed to
implementing a radiation protection program comparable
to NRC’s program and ensured that Commonwealth
regulations would be compatible with NRC regulations.

The proposed amendments to the Chapter 218 fees for
radioactive material licenses are necessary to assure
adequate funding is available for the Commonwealth to
carry out its duties under the Agreement State program.
There are approximately 850 licenses issued for radioac-
tive material users that have associated annual fees. The
professional hourly rate fee that supports required full
cost recovery for unique services that cannot be standard-
ized is an important component to the Chapter 218 fees.
Examples of the professional hourly rate fee include the
evaluation, inspection and licensing of high-energy accel-
erators and decommissioning activities at contaminated
sites. If the Commonwealth were forced to cede its
authority to regulate radioactive materials back to the
NRC, the regulated community would experience higher
costs per NRC’s fee regulations.

The Chapter 240 fees collected biennially are used by
the Department to ensure that contractors and firms
performing radon testing and remedial work are qualified
to perform those services. The Chapter 240 fees are also
used to perform outreach and to provide public service
announcements to encourage homeowners to test for and
mitigate radon contamination. Currently, the Chapter 240
fee revenue does not fully cover the Department’s Radon
Program costs. Without a fee increase, it will be difficult
to provide effective quality assurance for the Statewide
radon program, data reporting and quality of radon
mitigation. There are about 720 certified radon service
providers that are subject to the certification fees.

The proposed amendments to the radiological health
regulations in Chapters 215—240 (relating to radiological
health) are reviewed by the Department’s Radiation
Protection Advisory Committee (RPAC). RPAC represents
various stakeholders, including radioactive materials li-
censees and radon service providers, as well as the
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general public. The Department discussed the need for fee
revisions to Chapters 218 and 240 with RPAC on June 12,
2014, and presented the draft proposed regulation to
RPAC on October 16, 2014. At the October 16, 2014,
meeting, RPAC endorsed moving forward with the pro-
posed rulemaking.

E. Summary of Regulatory Requirements

The following discussion describes the proposed amend-
ments.

Chapter 218, Appendix A. Fees for radioactive material
licenses

The materials fees were initially based upon the NRC’s
fee schedule for Fiscal Year 2010 to cover the Depart-
ment’s costs of implementing the new Agreement State
program as required under the Radiation Protection Act.
The Board now needs to adjust those radioactive materi-
als fees.

With one exception, the Board is proposing to increase
fees for radioactive material licenses by 50% based on the
findings of the Report to assure adequate funding is
available for the Commonwealth to carry out its duties
under the Agreement State program. The exception is for
license category 2A(2)(c)—Source Material—metal extrac-
tion, which is proposed to be reduced by 50%. There are
not currently licensees in this Commonwealth in that
Source Material category, and expected regulatory over-
sight required for this license activity is significantly less
than anticipated at the time this fee was established.

RPAC requested that the Department review and com-
pare the workload associated with the broad scope licens-
ees in the 7B category versus comparable license catego-
ries. The Department is conducting this review and the
Board is asking for public comment on this license
category.

The professional hourly rate fee, identified by the
asterisk in this proposed rulemaking, is proposed for
increase from $150 per hour to $225 per hour, which is
below the NRC’s current Fiscal Year 2015 hourly rate of
$268 per hour. This hourly rate is applicable to fee
categories 4A (Waste Storage, Processing or Disposal), 5B
(Well Logging Field Flood Tracer Studies) and 14 (Decon-
tamination, Decommissioning, Reclamation or Site Resto-
ration).

§ 240.3. Definitions

The Board is proposing to add definitions for “active
radon mitigation system” and “passive radon mitigation
system” to support proposed § 240.309.

§ 240.303. Reporting of information

The Board is proposing to add the serial number of the
Pennsylvania Radon Mitigation System Tag affixed to
each system to the reporting requirements in this section.

§ 240.309. Pennsylvania Radon Mitigation System Tag

The Board is proposing a new Pennsylvania Radon
Mitigation System Tag and associated fee based on the
findings of the Report to ensure that Chapter 240 fee
revenue covers the Department’s Radon Program costs.
Under the proposed rulemaking, a Pennsylvania Radon
Mitigation System Tag will be required for each activa-
tion of an active or passive radon mitigation system in
this Commonwealth. This proposed section details the
operational requirements of implementing the new tag
and associated fee.

Chapter 240, Appendix A. Radon certification fee schedule

The Board is proposing to increase radon certification
fees based on the findings of the Report to assure that

Chapter 240 fee revenue covers the Department’s Radon
Program costs. The proposed rulemaking requires a $50
fee for each Pennsylvania Radon Mitigation System Tag,
and it requires that tags are purchased in multiples of
five or more per transaction. Also included is a fee waiver
provision for local government employees or school em-
ployees performing unit installations in a school or local
government building if the installation is pursuant to his
official duties and the employee is not compensated for
this service except through the employee’s salary.

F. Benefits, Costs and Compliance
Benefits

The proposed Chapter 218 fees for radioactive material
licenses are necessary to ensure that adequate funding is
available for the Commonwealth to carry out its duties
under the Agreement State program and the Radiation
Protection Act. If the Commonwealth were forced to cede
its authority to regulate radioactive materials back to the
NRC, the regulated community would be subject to higher
NRC fees. Radioactive material controls under the Agree-
ment State program guard against the potential for
unnecessary public radiation exposure from the use of
radioactive material. With regard to Chapter 240, the
Radon Program ensures that the public receives services
from qualified individuals when dealing with radon, the
largest controllable source of unnecessary radiation expo-
sure in this Commonwealth. The proposed Chapter 240
fee increases further that responsibility and will allow the
Department to maintain a comprehensive database of
radon levels in this Commonwealth. Likewise, the pro-
posed new Pennsylvania Radon Mitigation System Tag
and associated fee helps assure the quality of radon
services.

Compliance costs

This proposed rulemaking calls for increases in fees of
approximately 50% for existing licensees and -certified
radon service providers, with the exception of license
category 2A(2)(c)—Source Material—metal extraction,
which is proposed to be reduced by 50%. The proposed
increases are in line with inflation and are not unex-
pected. Other than the increase in fees, there are not
additional costs associated with the radioactive materials
license categories under Chapter 218 for maintaining
compliance with this proposed rulemaking. Also, there are
provisions for reduced materials fees for small businesses.

With respect to Chapter 240, there would be an addi-
tional charge of $50 for each radon mitigation performed
as a result of the proposed requirement for a Pennsylva-
nia Radon Mitigation System Tag. There are roughly
8,000 to 10,000 new radon mitigation system activations
in this Commonwealth each year and approximately 132
mitigators who would be affected by the proposed $50 fee.
? typical mitigation system costs between $500 and

2,000.

Compliance assistance plan

The Department will notify the regulated community to
expect higher fees by informing RPAC, issuing an Infor-
mation Notice to relevant licensees and publication in the
Pennsylvania Bulletin.

Paperwork requirements

The proposed rulemaking does not require additional
recordkeeping or reporting requirements as a result of the
fee increases in Chapters 218 and 240. The proposed
amendments to Chapter 240 would require the individual
certified to mitigate radon to report to the Department
the serial number of the proposed Pennsylvania Radon
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Mitigation System Tag affixed to a newly activated
mitigation system. This would occur simultaneously with
current reporting requirements under § 240.303.

G. Pollution Prevention

The Pollution Prevention Act of 1990 (42 U.S.C.A.
§§ 13101—13109) established a National policy that pro-
motes pollution prevention as the preferred means for
achieving state environmental protection goals. The De-
partment encourages pollution prevention, which is the
reduction or elimination of pollution at its source, through
the substitution of environmentally friendly materials,
more efficient use of raw materials and the incorporation
of energy efficiency strategies. Pollution prevention prac-
tices can provide greater environmental protection with
greater efficiency because they can result in significant
cost savings to facilities that permanently achieve or
move beyond compliance.

The proposed rulemaking is designed to support the
safe and effective use of licensed radioactive materials
and promote proper radon testing and mitigation proce-
dures to protect the health and safety of residents in this
Commonwealth. Failure to increase fees may have a
direct effect on the Department’s ability to implement
radiological pollution prevention.

H. Sunset Review

These regulations will be reviewed in accordance with
the sunset review schedule published by the Department
to determine whether the regulations effectively fulfill the
goals for which they were intended.

1. Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
PS. § 745.5(a)), on dJune 16, 2016, the Department
submitted a copy of this proposed rulemaking and a copy
of a Regulatory Analysis Form to the Independent Regu-
latory Review Commission (IRRC) and to the Chairper-
sons of the House and Senate Environmental Resources
and Energy Committees. A copy of this material is
available to the public upon request.

Under section 5(g) of the Regulatory Review Act, IRRC
may convey comments, recommendations or objections to
the proposed rulemaking within 30 days of the close of
the public comment period. The comments, recommenda-

tions or objections must specify the regulatory review
criteria in section 5.2 of the Regulatory Review Act (71
P.S. § 745.5b) which have not been met. The Regulatory
Review Act specifies detailed procedures for review prior
to final publication of the rulemaking by the Department,
the General Assembly and the Governor.

J. Public Comments

Interested persons are invited to submit written com-
ments, suggestions, support or objections regarding the
proposed rulemaking to the Board. Comments, sugges-
tions, support or objections must be received by the Board
by August 30, 2016. In addition to the submission of
comments, interested persons may also submit a sum-
mary of their comments to the Board. The summary may
not exceed one page in length and must also be received
by the Board by August 30, 2016. The one-page summary
will be distributed to the Board and available publicly
prior to the meeting when the final-form rulemaking will
be considered.

Comments including the submission of a one-page
summary of comments may be submitted to the Board
online, by e-mail, by mail or express mail as follows.

Comments may be submitted to the Board by accessing
eComment at http://www.ahs.dep.pa.gov/eComment.

Comments may be submitted to the Board by e-mail at
RegComments@pa.gov. A subject heading of the proposed
rulemaking and a return name and address must be
included in each transmission.

If an acknowledgement of comments submitted online
or by e-mail is not received by the sender within 2
working days, the comments should be retransmitted to
the Board to ensure receipt. Comments submitted by
facsimile will not be accepted.

Written comments should be mailed to the Environmen-
tal Quality Board, P.O. Box 8477, Harrisburg, PA 17105-
8477. Express mail should be sent to the Environmental
Quality Board, Rachel Carson State Office Building, 16th
Floor, 400 Market Street, Harrisburg, PA 17101-2301.

PATRICK McDONNELL,
Acting Chairperson

Fiscal Note: 7-498. No fiscal impact; (8) recommends
adoption.

Annex A
TITLE 25. ENVIRONMENTAL PROTECTION
PART I. DEPARTMENT OF ENVIRONMENTAL PROTECTION
Subpart D. ENVIRONMENTAL HEALTH AND SAFETY
ARTICLE V. RADIOLOGICAL HEALTH
CHAPTER 218. FEES
APPENDIX A

Fees for Radioactive Material Licenses

Fee Annual Fee
Category®® Description ($)L>347

1C Special Nuclear Material Sealed Source Gauges (X-Ray Fluorescence) [ 2,100 ] 3,150
1D Special Nuclear Material—Other [ 5,800 ] 8,700
2A(2)(c) Source Material—metal extraction [ 90,200 ] 45,100
2A5 Removal of Radioactive Contaminants from Drinking Water [ 11,200 ] 16,800
2B Source Material as Shielding [750] 1,125
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Fee
Category®*

2C
3A
3B

3C
3D
3E
3F
3G
31
3J
3K
3L
3M
3N
30
3P

3Q
3R1
3R2

3S
4A
4B
4C
5A
5B
6A
TA
7B
7C
8A

14
16

SB1°
SB2¢

* Full cost recovery consists of a professional fee, to cover the activities and support of Department personnel, and any
other additional incidental charges incurred, such as related contracted services or laboratory costs. The professional fee
component (Hourly Rate) is [ $150 ] $225 per hour. Other costs are recovered at 100% of actual cost. Invoices shall be
issued by the Department at regular intervals but at least quarterly when net costs are incurred.
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Description
Source Material—Other (not 11e2)
Manufacturing & Distribution Commercial Broad Scope—10 CFR 30, 33

Manufacturing, Refurbishing & Distribution Commercial Specific License—
10 CFR 30

Manufacturing & Distribution Pharmaceuticals—10 CFR 32.72—32.74
Pharmaceuticals—Distribution Only—10 CFR 32.7x
Irradiator—Shielded Source

Irradiator—Unshielded < 10kCi

Irradiator—Unshielded >= 10kCi

Distribution As Exempt—No Review of Device
Distribution—SSD Devices to Part 31 GLs

Distribution—No Review-Exempt Sealed Source

Research & Development Broad Scope

Research & Development

Services other than Leak Testing, Waste Disposal or Calibration
Radiography

Other Byproduct Material

Generally licensed devices under § 217.143 (relating to certain measuring,
gauging or controlling devices)

Greater than the General License Limits in 10 CFR 31.12(a)(3), (4) or (5)
but not more than ten times those Limits

Greater than ten times the General License Limits in 10 CFR 31.12(a)(3),
(4) or (5)

Manufacturing & Distribution Pharmaceuticals—Accelerator Produced Only
Waste Storage, Processing or Disposal

Waste Packaging or Repackaging

Waste Receipt of Prepackaged for Disposal

Well Logging & Non Field Flood Tracers

Well Logging Field Flood Tracer Studies

Nuclear Laundry

Human Use—Teletherapy

Human Use—Broad Scope (except Teletherapy)

Human Use—Specific License (except Teletherapy)

Specifically licensed sources used in static eliminators, nonexempt smoke
detectors, fixed gauges, dew pointers, calibration sources, civil defense uses
or in temporary (2 years or less) storage

Decontamination, Decommissioning, Reclamation or Site Restoration
Reciprocity (180 days/year)
Small Business— Category 1

Small Business— Category 2
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Annual Fee

($)1,2,3,4, 7

[ 13,400 ] 20,100
[ 29,100 ] 43,650
[ 8,300 ] 12,450

[ 11,900 ] 17,850
[ 6,800 1 10,200
[ 4,200 ] 6,300

[ 7,800 ] 11,700
[ 31,200 ] 46,800
[ 10,700 ] 16,050
[ 2,500 ] 3,750

[ 1,900 ] 2,850

[ 15,100 ] 22,650
[ 5,600 ] 8,400

[ 8,500 ] 12,750
[ 14,100 ] 21,150
[ 2,700 ] 4,050

[ 3201 480

[ 2,1001] 3,150
[ 2,700 ] 4,050

[ 11,800 ] 17,700
Full Cost *

[ 12,000 ] 18,000
[ 9,200 ] 13,800
[ 4,400 ] 6,600
Full Cost *

[ 28,800 ] 43,200
[ 13,700 ] 20,550
[ 29,000 ] 36,250
[ 4,900 ] 7,350

[ 2,100] 3,150

Full Cost *
[ 1,500 ] 2,250
[ 2,300 ] 3,450
[ 500 ] 750



PROPOSED RULEMAKING 3513

CHAPTER 240. RADON CERTIFICATION
Subchapter A. GENERAL PROVISIONS
§ 240.3. Definitions.

The following words and terms, when used in this
chapter, have the following meanings, unless the context
clearly indicates otherwise:

Act—The Radon Certification Act (63 P.S. §§ 2001—
2014).

Active radon mitigation system—A radon mitiga-
tion system with an electric vent fan.

Acts—The Radon Certification Act and the Radiation
Protection Act (35 P.S. §§ 7110.101—7110.703).

Firm—A person, other than an individual.

Laboratory analysis—The act of determining radon
concentrations in air, water, soil or passive radon testing
devices.

Mitigate—To repair or alter a building or building
design for the purpose in whole or in part of reducing the
concentration of radon in the indoor atmosphere.

Passive radon mitigation system—A radon mitiga-
tion system without an electric vent fan.

Person—An individual, corporation, partnership, asso-
ciation, trust, estate, public or private institution, group,
agency or political subdivision of this Commonwealth,
another state or political subdivision or agency thereof,
and a legal successor, representative, agency or agency of
the entities listed in this definition.

* * * % *

Subchapter D. OPERATION REQUIREMENTS
§ 240.303. Reporting of information.

(a) Within 45 days after testing, mitigation or other
radon-related service is provided, the person providing
the service shall submit to the Department in a format
approved by the Department the results of testing, in-
cluding screening measurements, follow-up measure-
ments, premitigation measurements, postmitigation mea-
surements and the method used to mitigate against radon
contamination. If no testing, mitigation or radon-related
service has been provided during this 45-day period, that
person shall inform the Department of same in writing.
Anyone required to provide this 45-day reporting who
does not report within 90 days of the completion of the
activity will be subject to the Late 45-Day Reporting Fee
as set forth in Appendix A (relating to radon certification
fee schedule). At a minimum, these results will be
retained for 2 years. The information must include:

& * kS * &

(6) The type and price of mitigation system installed.

(7) The serial number of the Pennsylvania Radon
Mitigation System Tag installed on the system.

(b) Within 45 days after testing, mitigation or other
radon-related service is provided, the person providing
radon-related services shall report in writing to the owner
or occupier of the building the results in picocuries per
liter and when appropriate in working levels of radon
measurements taken in the building. If a person provides
the service through a certified intermediary, it is the
responsibility of the intermediary to report the results.

& * & & &

(Editor’s Note: The following section is new and printed
in regular type to enhance readability.)

§ 240.309. Pennsylvania Radon Mitigation System
Tag.

(a) Upon activation of a new active radon mitigation
system in this Commonwealth or upon activation of a
passive radon mitigation system in this Commonwealth,
the person conducting radon mitigation shall place a
Pennsylvania Radon Mitigation System Tag on the vent
pipe next to the manometer. If there is not a visible vent
pipe, the person conducting radon mitigation shall place
the tag on the electric utility panel. The person conduct-
ing radon mitigation shall record the following informa-
tion on the Pennsylvania Radon Mitigation System Tag:

(1) The name, phone number and certification number
of the individual who is certified to mitigate. If the radon
mitigation is conducted by a firm, the name, phone
number, the certification number of the individual who is
certified to mitigate radon and the responsible charge of
the firm’s mitigation activities shall be recorded.

(2) The date of the radon mitigation system activation.

(b) Upon postmitigation testing of an active radon
mitigation system, the person conducting the postmitiga-
tion radon testing shall record the end date of the
postmitigation test on the Pennsylvania Radon Mitigation
System Tag.

(¢c) A Pennsylvania Radon Mitigation System Tag shall
be purchased from the Department as set forth in
Appendix A (relating to radon certification fee schedule).

(1) Only an individual who is certified to mitigate
radon may purchase a Pennsylvania Radon Mitigation
System Tag from the Department.

(2) A Pennsylvania Radon Mitigation System Tag may
only be transferred with prior written approval from the
Department.

(d) The Department will assign each Pennsylvania
Radon Mitigation System Tag a unique serial number.

APPENDIX A
Radon Certification Fee Schedule
[ $350 ] $525 every 2 years
[ $100 ] $150 every 2 years
[ $700 1 $1,050 every 2 years
[ $300 ] $450 every 2 years
[ $700 ] $1,050 every 2 years
[ $400 ] $600 every 2 years
[ $750 1 $1,125 every 2 years
[ $100 ] $150 every 2 years (1)

Testing Individual
Testing Employee
Testing Firm
Mitigation Individual
Mitigation Firm
Laboratory Individual
Laboratory Firm
Primary Testing Device
Listing

Course Provider [ $375 1 $565 every 2 years (2)

Late Application [ $100] $150

Renewal

Late 45-Day Reporting [ $100 ] $150 (3)

Pennsylvania Radon  $50 per tag (4)
Mitigation System

Tag

The Department will review the adequacy of the fees
established in this schedule at least once every 3 years
and provide a written report to the EQB. The report must
identify any disparity between the amount of program
income generated by the fees and the costs to administer
these programs, and must contain recommendations to
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increase fees to eliminate the disparity, including recom-
mendations for regulatory amendments to increase pro-
gram fees.

(1) Primary radon testers shall submit the Primary
Testing Device Fee as specified in the Radon Certification
Fee Schedule for each device they read or analyze, or
both.

(2) A person approved by the Department to provide
initial or continuing, or both, education courses shall
submit the Course Provider Fee as specified in this
appendix.

(3) Anyone not submitting the required 45-day testing
or mitigation, or both, reporting within 90 days of the
completion of the testing or mitigation, or both, activity
(or if no activities have been performed during this period

of informing the Department of same in writing) will be
subject to the Late 45-Day Reporting Fee as specified in
this appendix.

(4) Pennsylvania Radon Mitigation System Tags
shall be purchased in amounts of five or more per
transaction. The Department will waive the fee for
a local government employee or school employee
who installs an active radon mitigation system in a
school or local government building or activates a
passive radon mitigation system in a school or local
government building if the employee installs or
activates the system pursuant to his official duties
and the employee is not compensated for this ser-
vice except through the employee’s salary.

[Pa.B. Doc. No. 16-1129. Filed for public inspection July 1, 2016, 9:00 a.m.]
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