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THE GENERAL ASSEMBLY

Title 204—JUDICIAL SYSTEM
GENERAL PROVISIONS

COMMISSION ON SENTENCING
PART VIil. CRIMINAL SENTENCING
[ 204 PA. CODE CH. 305 ]
Proposed Sentence Risk Assessment Instrument

The Pennsylvania Commission on Sentencing (Commis-
sion) hereby publishes for public comment a proposed
Sentence Risk Assessment Instrument, 204 Pa. Code
§§ 305.1—305.9, for use by the sentencing court to help
determine the appropriate sentence within the limits
established by law. The proposed Sentence Risk Assess-
ment Instrument is set forth in Annex A.

Act 2010-95 mandates the Commission to “. . .adopt a
Sentence Risk Assessment Instrument for the sentencing
court to use to help determine the appropriate sentence
within the limits established by law...The risk assess-
ment instrument may be used as an aide in evaluating
the relative risk that an offender will reoffend and be a
threat to public safety.” (42 Pa.C.S. § 2154.7) In addition
to considering the risk of re-offense and threat to public
safety, Act 2010-95 also permits the risk assessment
instrument to be used to determine whether a more
thorough assessment is necessary, or as an aid in deter-
mining appropriate candidates for alternative sentencing
(e.g., County Intermediate Punishment, State Intermedi-
ate Punishment, State Motivational Boot Camp, and
Recidivism Risk Reduction Incentive).

On March 19, 2015, the Commission approved for
public comment a preliminary Sentence Risk Assessment
Instrument, published the same in the Pennsylvania
Bulletin on April 11, 2015 (45 Pa.B. 1751), and held three
public hearings. The Commission requested comment on
the preliminary Sentence Risk Assessment Instrument,
including but not limited to the following: (1) the develop-
ment of the risk assessment instrument and the factors
being used; (2) the presentation of the risk assessment
information; (3) the use of risk assessment to address
re-offense and threat to public safety; (4) the use of risk
assessment to determine whether a more thorough as-
sessment is necessary; (5) the use of risk assessment as
an aid in determining appropriate candidates for alterna-
tive sentencing; and (6) any other comments related to
the development and implementation of a Sentence Risk
Assessment Instrument.

On March 16, 2017, the Commission approved for
public comment a proposed Sentence Risk Assessment
Instrument, published the same in the Pennsylvania
Bulletin on April 8, 2017 (47 Pa.B. 1999), and held five
public hearings.

On March 8, 2018, the Commission approved for public
comment a revised version of the Sentence Risk Assess-
ment Instrument. This revised Sentence Risk Assessment
Instrument is set forth in Annex A.

In accordance with 42 Pa.C.S. § 2155, the Commission
shall publish in the Pennsylvania Bulletin all proposed
sentencing guidelines and the Sentence Risk Assessment
Instrument and hold public hearings not earlier than 30
days and not later than 60 days thereafter to afford an
opportunity for the following persons and organizations to
testify:

(i) Pennsylvania District Attorneys Association
(i) Chiefs of Police Associations

(iii)) Fraternal Order of Police

(iv) Public Defenders Organization

(v) Law School faculty members

(vi) Pennsylvania Board of Probation and Parole
(vii) Pennsylvania Department of Corrections
(viii) Pennsylvania Bar Association

(ix) Pennsylvania Wardens Association

(x) Pennsylvania Association on Probation, Parole and
Corrections

(xi) Pennsylvania Conference of State Trial Judges
(xii) Any other interested person or organization

The Commission will hold the following three public
hearings to receive comments on the proposed Sentence
Risk Assessment Instrument:

Hearing L

Date: Monday, June 4, 2018

Time: 9:30 a.m.

Location: Allegheny County Courthouse, Courtroom 327

436 Grant Street
Pittsburgh, PA 15219

Hearing 11

Date: Wednesday, June 6, 2018

Time: 1:30 p.m.

Location: Juanita Kidd Stout Center for Criminal

Justice, Courtroom 504
1301 Filbert Street
Philadelphia, PA 19107

Hearing I11.

Date: Wednesday, June 13, 2018
Time: 3:00 p.m.

Location: Pennsylvania Judicial Center

601 Commonwealth Avenue
Harrisburg, PA

Persons or organizations wishing to testify before the
Commission are asked to contact the Commission no later
than 48 hours prior to the hearing (Cathy Dittman at
814.863.5729 or CWD2@PSU.EDU) and bring 30 copies of
any written comments to the public hearing. Written
comments from persons or organizations not wishing to
testify at one of the three public hearings should be
submitted no later than Friday, June 1, 2018 to: Mark H.
Bergstrom, Executive Director, Pennsylvania Commission
on Sentencing, P.O. Box 1200, State College, PA 16804-
1200.

The Commission will evaluate the Sentence Risk As-
sessment Instrument set forth in Annex A after consider-
ation of the testimony and written comments received.
The Commission anticipates adoption of the Sentence
Risk Assessment Instrument during its meeting on June
14, 2018 at the PA Judicial Center, 601 Commonwealth
Avenue, Harrisburg, PA. All Commission meetings are
open to the public. Any Instrument adopted by the
Commission is submitted to the General Assembly for
review by way of publication in the Pennsylvania Bulle-
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tin. Upon adoption, the Sentence Risk Assessment Instru-
ment will become effective 90 days after publication in
the Pennsylvania Bulletin unless rejected by concurrent
resolution of the General Assembly.

PRESIDENT JUDGE SHEILA A. WOODS-SKIPPER,
Chair

Commentary on Annex A

This Commentary provides information on the develop-
ment by the Commission of a proposed Sentence Risk
Assessment Instrument for use by the sentencing court to
help determine the appropriate sentence within the limits
established by law. The proposed Sentence Risk Assess-
ment Instrument, including risk scales and recidivism
rates, is set forth in Annex A.

Risk Assessment Mandate

The Commission is mandated by statute to adopt a risk
assessment instrument to serve as an aid in the sentenc-
ing process. To fulfill this requirement, the Commission
developed an automated actuarial risk assessment instru-
ment as a module within SGS Web, the Commission’s
JNET-based sentencing application. During the initial
phase of implementation, the court is required to consider
the Sentence Risk Assessment Summary for non-DUI
offenders being sentenced for a felony offense following an
open plea or trial. For those offenders who are identified
as high or low risk by the Sentence Risk Assessment
Instrument, the Commission recommends, but does not
require, that the court seek additional information in the
form of a pre-sentence investigation (PSI) report contain-
ing risk and needs information or a fuller risk-needs
assessment. Thus, the risk assessment does not recom-
mend a sentence to be imposed, but rather serves as a
tool that identifies individuals with risk profiles that are
higher or lower than average. Since these individuals are
not typical offenders with respect to their risk of recidi-
vism, the court will likely benefit from seeking additional
information prior to imposing the sentence. During the
subsequent phase, the court will be required to consider
the Sentence Risk Assessment Summary for all offenders,
including those sentenced for misdemeanor offenses fol-
lowing an open plea or trial, and all those sentenced
following negotiated pleas for non-DUI offenders.

What is Risk Assessment?

A Sentence Risk Assessment Instrument is defined in
the legislation as an empirically based worksheet which
uses factors that are relevant in predicting recidivism. A
risk assessment instrument is often identified with a
specific ‘generation’ of development. First generation
assessments are based on training and experience, gener-
ally referred to as professional judgement. Subsequent
generations are based on actuarial data, focusing on the
analysis of factors associated with an increased risk of
recidivism. Second generation assessments (risk assess-
ments) rely on static criminal justice and demographic
factors, while third generation (risk-needs assessments)
include dynamic factors and changing circumstances,
such as relationships, employment, and substance abuse.
Fourth generation assessments (risk-needs-responsivity
assessments or RNR) integrate case management. Based
on the legislative mandate and the need for a statewide
instrument that could provide reliable and accurate sen-
tence risk information to the court, the Commission
developed a second generation instrument, with a Sen-
tence Risk Assessment Summary automatically generated
through SGS Web when preparing the sentencing guide-
lines.

What Information is Considered in the Sentence Risk
Assessment Instrument?

The Sentence Risk Assessment Instrument includes 10
different risk scales and two outcome measures. Nine of
the scales assess the risk of recidivism for any crime or
recommitment to the PA Department of Corrections
(DOC) for a technical violation. These nine scales are
linked to the sentencing guidelines’ offense gravity scores
(OGS) and are used to weigh the seriousness of the
current conviction, so that each risk scale assesses compa-
rable offenders. A tenth scale assesses the risk of a
re-offense for a crime against a person.! In all cases, the
Sentence Risk Assessment Instrument measures the risk
of recidivism within three years of release from incarcera-
tion or imposition of community supervision. In order to
provide information on the relative risk that an offender
will recidivate, the risk scores of all offenders in each
OGS category are compared; only those scores outside the
middle 68% (typical risk) are identified as high or low
risk.

The Sentence Risk Assessment Instrument considers
seven static or demographic factors, although not every
factor is included in each of the 10 risk scales. Risk
factors and scales are based on the most serious offense of
a judicial proceeding. Only those factors determined to be
statistically significant in relation to risk of recidivism for
a specific OGS category are included in the corresponding
risk scale. The following factors are considered:

e age

e gender

e number of prior convictions

e prior convictions offense types?
e current conviction offense type
e multiple current convictions

e prior juvenile adjudications

The information used to generate these scales is ob-
tained from the Administrative Office of Pennsylvania
Courts and through the Commission’s SGS Web applica-
tion.

How Accurate is the Sentence Risk Assessment Instru-
ment?

The risk assessment scales provide measures of relative
likelihood of recidivism. The risk scales are not perfect
predictors, and are not determinative of future outcomes,
but are instead additional tools that may provide a more
accurate assessment of an individual’s relative risk. In
general, the risk assessment scales constructed by the
Commission have accuracy rates of around 60%—85%,
depending on the measure used and the risk scale in
question. Accuracy rates for the scales are provided in
each Sentence Risk Assessment Summary.

The Commission developed a separate risk assessment
scale for predicting risk of recidivism for a crime against
a person, which includes Personal Injury Crimes such as
simple assault. As compared to general recidivism, recidi-
vism for a crime against a person is rare. The average
recidivism rate for a crime against a person for all
offenders is 11%, with those at low risk at less than 4%.

1 An offense against a person is defined as a crime of violence under 42 Pa.C.S.
§ 9714; an offense under the Crime Victims Act (18 P.S. § 11.103); an offense requiring
registration under 42 Pa.C.S. § 9799.14, or an offense defined as a danger to persons
under Title 18, Article B.

2 Offense types include: murder, danger to person (felonies/misdemeanors), sexual
(felonies/misdemeanors), burglary, property (felonies/misdemeanors), public administra-
tion, public order, firearms, other weapons, drug (felonies/misdemeanors), DUI, and
other.
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High risk predictions for a crime against a person did not
meet an acceptable level of predictive accuracy, with
many of the individuals identified as high risk not
recidivating for a crime against a person. However, the
accuracy among low risk offenders is 96% (4% recidivated,
96% did not).

The Commission has made publicly available informa-
tion related to risk assessment scale accuracy in the form
of three commonly-used metrics: area under the curve
statistics, positive predictive values, and negative predic-
tive values. Overall, the accuracy of these scales is
consistent with other risk assessment instruments used
in the criminal justice context.? Additional information on
the development and validation of the Sentence Risk
Assessment Instrument may be requested from the Com-
mission or found at: http:/pcs.la.psu.edu/publications-and-
research/research-and-evaluation-reports/risk-assessment.

How is the Sentence Risk Assessment Instrument Used?

Threat to public safety is an important consideration in
the sentencing guidelines and is demonstrated through
the linking of sentence recommendations to the serious-
ness of the conviction as well as an offender’s criminal
history and criminal behavior. The sentence risk assess-
ment score or category is not intended to be used by the
court as an aggravating or mitigating factor. Rather,
consistent with the legislation, the Commission recom-
mends the Sentence Risk Assessment Instrument be used
to determine when the court should order a PSI report
containing risk and needs information or an RNA or RNR
assessment. Additional offender-specific information, but
not the risk assessment score or category alone, may
assist the court in determining an appropriate and indi-
vidualized sentence, including the suitability of various
sentencing alternatives and programs and the duration
and intensity of supervision.

The recommendation for additional information should
apply to offenders determined to be at high risk of
general recidivism or at low risk of general recidivism. In
addition, in cases in which an offender is determined to
be at high risk of general recidivism but at low risk of
recidivism for a crime against a person, additional infor-
mation is included in the Sentence Risk Assessment
Summary. This targeting of cases for additional informa-
tion is consistent with the core principles of offender risk
management: match the level of service to the offender’s
risk to recidivate; assess criminogenic needs and target
them in treatment; and structure the sentence to address
the learning style, motivation, abilities, and strengths of
the offender.

It is also consistent with the Rules of Criminal Proce-
dure: “the pre-sentence investigation report shall include
information regarding the circumstances of the offense
and the character of the defendant sufficient to assist the
judge in determining sentence” (Pa.R.Crim.P. Rule
702(A)(3)). The Pennsylvania Superior Court has held:
“Having been fully informed by the pre-sentence report,
the sentencing court’s discretion should not be disturbed.
This is particularly true in those circumstances where it
can be demonstrated that the judge had any degree of
awareness of the sentencing considerations, and there the
court will presume also that the weighting process took
place in a meaningful fashion.” (Com. v. Best, 120 A.3d
329)

3 John Monahan and Jennifer L. Skeem, Risk Assessment in Criminal Sentencing,
Annu. Rev. Clin. Psychol., 12:489-513 at 500 (2016) (discussing AUCs typically in the
range of .65 to .71 for risk assessment tools).

A Phased Implementation Plan

Considering the difficulties of adding a new procedure
to an existing process, and the resources that may be
required to prepare additional information prior to sen-
tencing, the Commission has adopted a multi-phase ap-
proach.

Upon adoption, unless rejected by concurrent resolution
of the General Assembly, the Sentence Risk Assessment
Instrument will take effect. As proposed in this document,
the Sentence Risk Assessment Instrument will apply to
sentences imposed on or after January 1, 2019, but
during the initial phase will be limited to non-DUI
offenders with a felony conviction obtained through an
open plea or following a bench or jury trial.

e Phase I (2019)

o Limited to non-DUI offenders with a felony convic-
tion obtained: 1) through an open plea or 2) following a
bench or jury trial.

o Requires review of SGS Web-generated Sentence Risk
Assessment Summary.

o Recommends preparation of additional information
(PSI report and/or 3rd or 4th generation risk assessment)
for those offenders determined to be high risk or low risk.

e Phase II (2020)

o Expands Phase I process to include all other convic-
tions for non-DUI offenders.

Annex A

TITLE 204. JUDICIAL SYSTEM GENERAL
PROVISIONS

PART VIII. CRIMINAL SENTENCING
CHAPTER 305. SENTENCE RISK ASSESSMENT

INSTRUMENT
Sec.
305.1. Preliminary provisions.
305.2. Sentence Risk Assessment Instrument methodology.
305.3. Sentence Risk Assessment Instrument standards.
305.4. Sentence Risk Assessment Instrument procedures.
305.5. Sentence Risk Assessment Instrument recommendation—
general.
305.6. Offense Types. Classification of Prior Convictions and Current

Convictions, Including Inchoates.

305.7(a). General Recidivism Risk Scales by Offense Gravity Score
(OGS).

305.7(b). Recidivism for a Crime Against a Person.

305.8(a). General Recidivism Rates by Risk Score and Offense Gravity
Score (OGS).

305.8(b). Recidivism Rates for a Crime Against a Person by Risk Score.

305.9(a). Sentence Risk Assessment Summary (General Recidivism).

305.9(b). Sentence Risk Assessment Summary (Crime Against a Person).

§ 305.1. Preliminary provisions.
(a) Authorization.

(1) As authorized by 42 Pa.C.S. § 2154.7 (relating to
adoption of risk assessment instrument), the Commission
shall adopt a Sentence Risk Assessment Instrument for
the sentencing court to use to help determine the appro-
priate sentence within the limits established by law for
defendants who plead guilty or nolo contendere to, or who
were found guilty of, felonies and misdemeanors.

(2) The Sentence Risk Assessment Instrument may be
incorporated into the sentencing guidelines under 42
Pa.C.S. § 2154 (relating to adoption of sentencing guide-
lines).

(38) The Sentence Risk Assessment Instrument may be
used to determine whether a more thorough assessment
is necessary and to order a presentence investigation
report.
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(4) The Sentence Risk Assessment Instrument may be
an aid to help determine appropriate candidates for
alternative sentencing.

(b) Definitions. For the purposes of this chapter:

(1) “Actuarial risk assessment.” A statistical method of
estimating the risk of recidivism; the probability of
recidivating is related to the proportion of offenders in a
risk category who recidivate.

(2) “Common Pleas Case Management System
(CPCMS).” A web-based application operated by the Ad-
ministrative Office of Pennsylvania Courts which serves
as the source of data for determining number of prior
convictions and associated offense type.

(3) “Conviction.” An offense for which a defendant
pleads guilty or nolo contendere, is found guilty following
a bench or jury trial, or is accepted for participation in an
authorized diversion program, including Accelerated Re-
habilitative Disposition (relating to Pa.R.Crim.Proc.
Chapter 3), Probation without verdict (relating to 35 P.S.
§ 780-117) or Disposition in lieu of trial or criminal
punishment (relating to 35 P.S. § 780-118).

(4) “Disposition.” The procedure used during the trial
phase to obtain a conviction, and the presence or absence
of an agreement during the sentencing phase.

i. Trial Phase

1. “Bench Trial.” A trial with no jury in which the judge
decides the facts and determines the verdict.

2. “Guilty Plea.” A plea made by the defendant in
confessing to one or more charged offenses.

3. “Jury Trial.” A trial before a jury in which the jury
decides the facts and determines the verdict.

4. “Nolo Contendere Plea.” A plea made by the defen-
dant in accepting a guilty determination to one or more
charged offenses without admission of guilt.

ii. Sentence Phase

1. “Negotiated plea.” An agreement to a sentence which
limits the discretion of the judge, including an agreement
to a specific sentence or to a sentence range.

2. “Open Plea.” A sentence without an agreement to a
specific sentence or to a sentence range.

(5) “DUI offender.” An offender for whom the most
serious offense of the judicial proceeding is DUI. The
Sentence Risk Assessment Instrument does not apply if
DUI is the most serious offense of the judicial proceeding.
The Sentence Risk Assessment Instrument does apply if
DUI is an offense other than the most serious offense in
the judicial proceeding.

(6) “Judicial proceeding.” A sentencing hearing in which
all offenses for which the offender is convicted are
pending before the court for sentencing at the same time.
A judicial proceeding may include multiple OTNs.

(7) “Magisterial District Judge System (MDJS).” A web-
based application operated by the Administrative Office of
Pennsylvania Courts which serves as the source of data
for determining the number of prior convictions and
associated offense type following a final disposition by a
minor court.

(8) “Minor courts.” A court of limited jurisdiction with
authority to preside at preliminary arraignments and
preliminary hearings, dismiss complaints, conduct trials
and/or accept guilty pleas for misdemeanors, and hold

cases for trial in the courts of common pleas. This
includes Philadelphia Municipal Court and Magisterial
District Judges.

(9) “Offense against a person.” An offense involving a
crime of violence under 42 Pa.C.S. § 9714, an offense
under the Crime Victims Act (18 P.S. § 11.103), an offense
requiring registration under 42 Pa.C.S. § 9799.14, or an
offense defined as a danger to persons under Title 18,
Article B.

(10) “Offense gravity score (OGS).” An assignment in
the sentencing guidelines reflecting the seriousness of a
conviction offense. The OGS assigned to the most serious
offense in the judicial proceeding (and if more than one
offense, then the offense with the highest OGS, longest
statutory maximum, longest incarceration maximum, and
then the offense entered first in SGS Web) is used to
determine the risk factors and associated values to be
included in the risk scales.

(11) “Offense tracking number (OTN).” A unique identi-
fying number assigned to an entire set of charges related
to a conviction. An OTN is generally assigned by the
court at the time of arraignment.

(12) “Offense types.” The classification of prior convic-
tions and current convictions, including inchoates, as
provided follows:

i. Murder;

ii. Danger to person:
1. felonies;

2. misdemeanors;
iii. Sexual:

1. felonies;

2. misdemeanors;
iv. Burglary;

v. Property;

1. felonies;

2. misdemeanors;
vi. Public administration;
vii. Public order;
viii. Firearms;

ix. Other weapons;
x. Drug:

1. felonies;

2. misdemeanors;
xi. DUI;

xii. Other.

A detailed description of the offense types is located at
§ 305.6. Any unlisted offense, or any new or amended
offense, will be assigned an offense type by the Commis-
sion based on the current equivalent offense type.

(13) “Pre-sentence investigation (PSI) report.” A report,
authorized by the Rules of Criminal Procedure
(Pa.R.Crim.P. Rules 702-703), that includes information
regarding the circumstances of the offense and the char-
acter of the defendant sufficient to assist the judge in
determining sentence.

(14) “Recidivism.” A re-offense, defined as a re-arrest
for a felony or misdemeanor in Pennsylvania within three
years of the imposition of a sentence to the community or
within three years of release from confinement; or a
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recommitment to the PA Department of Corrections for a
technical violation within three years of release from
confinement. Re-offense does not include out-of-state,
federal or foreign charges.

i. “General recidivism.” A re-offense for any crime,
defined as a re-arrest for a felony or misdemeanor in
Pennsylvania within three years of the imposition of a
sentence to the community or within three years of
release from confinement; or a recommitment to the PA
Department of Corrections for a technical violation within
three years of release from confinement. Re-offense does
not include out-of-state, federal or foreign charges.

ii. “Recidivism for a crime against a person.” A re-
offense for a crime against a person, defined as a
re-arrest for a felony or misdemeanor crime against a
person in Pennsylvania within three years of the imposi-
tion of a sentence to the community or within three years
of release from confinement. Re-offense does not include
offenses other than a crime against a person, and does
not include out-of-state, federal or foreign charges.

(15) “Risk assessment instrument.” An empirically
based worksheet which uses factors that are relevant in
predicting recidivism. A risk assessment instrument is
often identified with a specific ‘generation’ of develop-
ment:

i. Ist generation. “Professional judgement,” with assess-
ments based on training and experience;

ii. 2nd generation. “Risk assessment,” an actuarial as-
sessment of static criminal justice and demographic fac-
tors used to estimate risk of re-offense;

iii. 3rd generation. “Risk-needs assessment (RNA),” an
actuarial assessment of static and dynamic factors and
changing circumstances, such as relationships, employ-
ment, and substance abuse, used to estimate risk of
re-offense and to assess criminogenic needs to be ad-
dressed through treatment and supervision;

iv. 4th generation. “Risk-needs-responsivity (RNR) as-
sessment,” an actuarial assessment of static and dynamic
factors used to match the level of service to the offender’s
risk to re-offend; assess criminogenic needs and target
them in treatment; and structure the sentence to address
the learning style, motivation, abilities and strengths of
the offender.

(16) “Risk category.” The relative risk of recidivism as
compared to other offenders in the same OGS category,
based on the Sentence Risk Assessment Instrument:

i. “Typical risk offender.” For each risk scale, an of-
fender with a risk score within one standard deviation
above or below the mean (average) risk score who shares
characteristics with offenders at typical risk of recidivism.
This middle category contains approximately 68% of
offenders and is represented by a box in the graphics
contained in the Sentence Risk Assessment Summary.

ii. “Low risk offender.” An offender with a risk score
greater than one standard deviation below the mean who
shares characteristics with offenders at lower risk of
recidivism;

iii. “High risk offender.” An offender with a risk score
greater than one standard deviation above the mean who
shares characteristics with offenders at higher risk of
recidivism.

(17) “Risk factors.” The variables obtained from AOPC
or Commission data and determined to be statistically
significant in relation to the risk of recidivism. Risk

factors selected by the Commission and included in the
Sentence Risk Assessment Instrument include:

i. “Age.” Based on Commission data, the age of the
offender calculated using date of birth as reported on
guideline sentence form and the date the Sentence Risk
Assessment Summary is generated.

ii. “Gender.” Based on Commission data, the sex of the
offender reported on the guideline sentence form.

iii. “Number of prior convictions.” Based on prior con-
viction data provided by AOPC, the number of unique
OTNs associated with Pennsylvania convictions occurring
before the date the Sentence Risk Assessment Summary
is generated.

iv. “Prior conviction offense type.” Based on prior con-
viction data provided by AOPC, all offense types identi-
fied for any felony or misdemeanor convictions.

v. “Current conviction offense type.” Based on Commis-
sion data, the offense type of the most serious offense of
the judicial proceeding.

vi. “Multiple current convictions.” Based on Commis-
sion data, more than one current conviction offense in the
current judicial proceeding.

viii. “Prior juvenile adjudication.” Based on Commis-
sion data, any juvenile adjudication included in the prior
record score for the judicial proceeding is used in the risk
scales. This may include prior juvenile adjudications that
lapse for purposes of the calculation of the Prior Record
Score.

(18) “Risk scales.” Measures of the outcomes derived
from statistical models used to determine the relative risk
to recidivate based on identified factors. The development
of 10 separate risk scales provides relative comparison of
risk by OGS and outcome measure. A detailed description
of the risk scales is located at § 305.7(a) and (b).

(19) “Sentencing Guidelines Software Web Application
(SGS Web).” A JNET-based application operated by the
Commission which includes the modules for Sentencing
Guidelines and for the Sentence Risk Assessment Instru-
ment. SGS Web serves as the source of data for determin-
ing an offender’s age, gender, current conviction offense
type, multiple current convictions and prior juvenile
adjudications, as well as determining the most serious
offense of a judicial proceeding.

(20) “Sentence Risk Assessment Instrument.” The actu-
arial tool, adopted by the Commission and deployed
through SGS Web, for the sentencing court to use to help
determine the appropriate sentence within the limits
established by law. The Instrument uses factors that are
relevant in predicting recidivism to estimate risk.

(21) “Sentence Risk Assessment Summary.” A report,
based on the Sentence Risk Assessment Instrument and
generated through SGS Web, that provides information
on an offender’s relative risk of recidivism and identifies
high risk and low risk offenders for whom the preparation
of additional information is recommended.

§ 305.2. Sentence Risk Assessment Instrument
methodology.

(a) Development and validation.

(1) The Commission conducted a study using offenders
sentenced during 2004—2006 (n=131,055) to allow for a
three-year tracking period for most offenders, while tak-
ing advantage of improvements in data quality and a
more recent time period. Additional information on the
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development and validation of the Sentence Risk Assess-
ment Instrument is available from the Commission.

(2) The Commission developed risk scales for all offend-
ers, except those with DUI as the most serious offense of
the judicial proceeding. For risk of general recidivism,
risk scales were developed for nine OGS categories (OGS
1 through OGS 8, and a collapsed OGS 9—14). This
decision was made for the following reasons:

i. the large difference in the number of offenders by
OGS;

ii. the difference in the recidivism rates by OGS, which
was a non-linear relationship; and

iii. the use of OGS risk scales are intended to control
for the type and seriousness of the current offense.

(3) In developing the risk scales, the following analyses
were conducted:

i. bivariate analyses to determine which factors were
related to recidivism;

ii. multivariate logistic regression to determine which
factors best predicted recidivism while holding other
factors constant;

iii. rotation of all categories for factors that were
multi-categorical to ensure that reported differences were
real and not due to a particular comparison category;

iv. Receiver Operating Characteristic (ROC) analysis,
which plots the true positive rate (i.e., how many people
were predicted to recidivate and did recidivate) against
the false positive rate (i.e., how many people were
predicted to recidivate but did not recidivate);

v. comparison of how well the OGS-specific scales per-
formed compared to the full sample scale; and

vi. validation of the final scales with both samples.
(b) Risk factors and scales—general.

(1) Based upon the analyses conducted by the Commis-
sion, the following factors were found to be predictive of
recidivism, and thus, used in the risk assessment scales:

i. age;

ii. gender;

iii. number of prior convictions;
iv. prior conviction offense type;
v. current conviction offense type;
vi. multiple current convictions;
viii. prior juvenile adjudication.

(2) Scales were developed and validated for two out-
comes measures:

i. for each OGS risk category, risk of general recidi-
vism,;

ii. for all OGS categories combined, risk of recidivism
for a crime against a person.

(3) Risk scales for general recidivism are located at
§ 305.7(a). A risk scale for recidivism for a crime against
a person is located at § 305.7(b).

(¢) Recidivism rates—general.

(1) The Sentence Risk Assessment Instrument provides
the probability of recidivism based on the proportion of
offenders in the development and validation samples who
recidivate. Offenders identified as high risk or low risk
were found to be significantly different in risk of recidi-
vism than the typical offender in the same OGS category.

(2) Recidivism rates by risk score and OGS for general
recidivism are located at § 305.8(a). Recidivism rates for
recidivism for a crime against a person are located at
§ 305.8(b).

§ 305.3. Sentence Risk Assessment Instrument stan-
dards.

(a) Effective January 1, 2019, the court shall use the
Sentence Risk Assessment Instrument to help determine
the appropriate sentence for non-DUI offenders with open
pleas to, or who were found guilty following a bench or
jury trial of, one or more felonies.

(b) The Sentence Risk Assessment Instrument does not
apply to sentences imposed as a result of the following:
accelerated rehabilitative disposition; disposition in lieu of
trial; direct or indirect contempt of court; violations of
protection from abuse orders; negotiated pleas; or revoca-
tion of probation, intermediate punishment or parole.

(c) Effective January 1, 2020, the court shall use the
Sentence Risk Assessment Instrument to help determine
the appropriate sentence for all non-DUI offenders who
plead guilty or nolo contendere to, or who were found
guilty of, felonies and misdemeanors. Amendments to the
Sentence Risk Assessment Instrument shall apply to all
sentences imposed on or after the effective date of the
amendment.

(d) A Sentence Risk Assessment Summary shall be
considered by the court prior to sentencing for every
judicial proceeding as required by this section.

(e) In every case in which a court of record imposes a
sentence for a felony or misdemeanor, and a Sentence
Risk Assessment Summary is required to be considered,
the court shall make as a part of the record, and disclose
in open court at the time of the sentencing, the offender’s
risk category. In every case in which an offender is
identified as high risk or low risk, the court shall record
on the guideline sentence form whether the court ordered
a PSI report containing risk and needs information to be
prepared or whether the court ordered an RNA or RNR
assessment to be completed. This information shall be
electronically transmitted to the Pennsylvania Commis-
sion on Sentencing in the manner described in § 303.1(e).

(f) Unless otherwise provided by the Commission, the
JNET-based Sentencing Guidelines Software Web applica-
tion (SGS Web) shall be used at the court’s direction to
generate a Sentence Risk Assessment Summary prior to
sentencing. The Sentence Risk Assessment Summary
shall be made part of the record.

§ 305.4. Sentence Risk Assessment Instrument pro-
cedures.

(a) For each judicial proceeding, the procedure for
generating a Sentence Risk Assessment Summary using
the SGS Web-based Sentence Risk Assessment Instru-
ment shall be as follows:

(1) Prepare all guideline sentence forms prior to sen-
tencing using SGS Web as required by § 303.1(e):

i. create a Judicial Proceeding;
ii. complete the Prior Record Score module;

iii. complete the Offense module, including all offenses
for which the offender has been convicted and are pend-
ing before the court for sentencing at the same time;

iv. upon completion of the Offense module, a Sentence
Risk Assessment Summary is available.
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(2) For judicial proceedings for which the preparation
of a Sentence Risk Assessment Summary is required prior
to sentencing:

i. use SGS Web to obtain a copy of the Sentence Risk
Assessment Summary;

ii. if the OGS used in the risk scales does not match
the OGS for the most serious offense of the judicial
proceeding, repeat preparation of guideline sentence
forms (see § 305.4(a)(1));

iii. if the risk categories identified in the Sentence Risk
Assessment Summary do not match the risk categories
identified on the guideline sentence forms, repeat prepa-
ration of guideline sentence forms (see § 305.4(a)(1));

iv. a copy of the Sentence Risk Assessment Summary
shall be presented to the court for consideration prior to
sentencing.

§ 305.5. Sentence Risk Assessment Instrument rec-
ommendation—general.

(a) The risk score for the offender and the associated
risk category is calculated based on the most serious
conviction offense in the judicial proceeding. The Sentence
Risk Assessment Summary provides information on the
risk of the offender relative to other offenders in the same
OGS category.

(b) Typical risk offenders. For offenders who are identi-
fied as typical risk, the Commission makes no additional

recommendation. The risk category is included on the
guideline sentence form which is required to be submitted
to the Commission via SGS Web within 30 days of
sentence.

(¢) High risk or low risk offenders. For offenders who
are identified as high risk or low risk, the Commission
recommends the court obtain additional information prior
to sentencing. This includes the ordering of a PSI report
that contains risk and needs information, or the prepara-
tion of an RNA or RNR assessment. Any order related to
this recommendation shall be recorded on the guideline
sentence form and submitted to the Commission via SGS
Web within 30 days of sentence.

(d) The sentence risk assessment score or category is
not intended to be used by the court as an aggravating or
mitigating factor. Additional information obtained
through a PSI report containing risk and needs informa-
tion or an RNA or RNR assessment may assist the court
in determining an appropriate and individualized sen-
tence, including the suitability of various sentencing
alternatives and programs as well as the duration and
intensity of supervision.

(e) An example of a Sentence Risk Assessment Sum-
mary (General Recidivism) is located at § 305.9(a). An
example of a Sentence Risk Assessment Summary (Crime
Against a Person) is located at § 305.9(b).
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§ 305.6. Offense Types. Classification of Prior Convictions and Current Convictions, Including Inchoates.

Offense Type Title Chapter Description
Murder 18 Misc. 25 Criminal Homicide - Murder 1, Murder 2, Murder 3, and Voluntary

Manslaughter
Misc. 26 Crimes Against an Unborn Child - Murder 1, Murder 2, Murder 3, and
Voluntary Manslaughter
Misc. 27 Weapons of Mass Destruction; Use-Results in Death
Misc. 33 Arson - Endangering Persons; Murder 1, Murder 2
Danger to Person- 18 Misc. 25 Criminal Homicide - Involuntary Manslaughter

felony and Misc. 26 Aggravated Assault of an Unborn Child -18§2606
misdemeanor 27 Assault

29 Kidnapping

30 Human Trafficking

32 Abortion

Misc. 33 Arson Endangering Person - 1883301(a) and (a.1)
Ecoterrorism - 18§3311(b)(3)
Misc. 35 Burglary-Home/Person - 18§3502(a)(1)

37 Robbery
43 Offenses Against the Family

Misc. 47 Threats - 1884702
Retaliation - 1884703
Intimidation of Witness/Victim - 18§4952
Retaliation Against Witness/Victim - 18§4953, 18§4953.1
Misc. 63 Corruption of Minors - 18§6301
Misc. 75 Homicide by Vehicle - 75§3732
Aggravated Assault by Vehicle - 75§3732.1
Homicide by Vehicle while DUI - 75§3735
Aggravated Assault by Vehicle While DUI - 75§3735.1
Accident Involving Death/Personal Injury - 7583742, 75§3742.1
Sexual - felonyand 18 Misc. 29 Kidnapping of a Minor - 18§2901(a.1)
misdemeanor Unlawful Restraint of a Minor/Non-parent - 18§2902(b)
False Imprisonment of a Minor/Non-parent - 18§2903(b)
Interference with Custody of Children - 1882904
Luring a Child into a Vehicle/Structure - 18§2910
Misc. 30 Human Trafficking - 18§3011(b)
31 Sexual Offenses
Misc. 43 Incest of a Minor - 18§4302(b)
Misc. 59 Promoting Prostitution of a Minor - 18§5902(b.1)
Obscene and Other Sexual Materials - 18§5903(a)(3)(ii), (4)(ii), (5)(ii) or (6)

Misc. 63 Corruption of Minors - 18§6301(a)(1)(ii)
Sexual Abuse of Children - 18§6312
Unlawful Contact/Communication with Minor - 18§6318
Sexual Exploitation of Children - 1886320

Misc. 75 Invasion of Privacy - 18§7507.1

Burglary 18 Misc. 35 Burglary and Other Criminal Intrusion
Property - felony 18 Misc.9 Manufacture/Etc. Master Key Motor Vehicles - 18§0909
and misdemeanor Manufacture/Etc. Device for Theft of Telecommunications - 18§0910
33 Arson, Criminal Mischief, and other Property Destruction
35 Burglary and Other Criminal Intrusion
39 Theft and Related Offenses
41 Forgery and Fraudulent Practices
76 Computer Offenses
77 Vehicle Chop Shop and lllegally Obtained and Altered Property
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Offense Type Title Chapter Description
Public Admin. 18 Misc.9 Corrupt Organizations - 18§0911
47  Bribery and Corrupt Influence
49 Falsification and Intimidation
51 Obstructing Governmental Operations
53 Abuse of Office
23 63 Child Protective Services
4 45  Juriesanddurors
97 Sentencing
Public Order 18 21 Offenses Against the Flag
55 Riot, Disorderly Conduct, and Related Offenses
57  Wiretapping and Electronic Surveillance
59  Publicindecency
63 Minors
65 Nuisances
67 Proprietary and Official Rights
69 Public Utilities
71 Sportsand Amusements
73 Trade and Commerce
75 Other Offenses
Firearms - VUFA 18 61 Firearms and Other Dangerous Articles
Other Weapons 18 Misc.9 Possessing Instruments of Crime - 1880907
Prohibited Offensive Weapons - 1860908
Electric Incapacitation Device - 18§0908.1
Possession of Weapon on School Property - 1880912
Possession of Weapon in Court Facility - 1880913
Misc. 63 Sale/Lease of Weapons/Explosives (to Minors) - 1886302
Sale of Starter Pistols (to Minors) - 1866303
Sale/Use of Air Rifles (to Minors) - 18§6304
Drug - felony and 18 Misc. 51 Contraband of Controlled Substance - 18§5123
misdemeanor Misc. 63 Solicitation of Minors to Traffic Drugs - 18§6319
Misc.75  Operate Meth Lab/Cause Chemical Reaction - 18§7508, 18§7508.2
Furnishing Drug-Free Urine - 18§7509
Criminal Use of Communication Facility - 18§7512
35 Controlled Substance, Drug, Device and Cosmetic Act - 35§780-113(a)(1) -
(a)(39)
Liquefied Ammonia Gas - 35§780-113.1
Operating a Meth Lab - 35§780-113.4
[]V] 30 Misc.55 Boating Under the Influence - 30§5502
75 Misc. 37 DrivingNUnder the Influence - 7583731
38 Driving Under the Influence - 75§3802
Other Miscellaneous Titles and Chapters

*Only applicable for Prior Conviction Offense Type, Current Conviction Offense Type does not include DUI

Exceptions are due to Personal Injury Crimes (18 P.S. §11.103), Crimes of Violence (42 Pa.C.5.§9714), and offenses

requiring registration under (42 Pa.C.5.§9799.14)
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§ 305.7(a). General Recidivism Risk Scales by Offense Gravity Score (OGS).
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§ 305.7(b). Recidivism for a Crime Against a Person.

Risk Factors
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§ 305.8(a). General Recidivism Rates by Risk Score and Offense Gravity Score (OGS).

0GS 1
Recidivism
Risk Total Number Percent
Score Number No Yes No Yes Mean 3.3
1] 248 201 a7 81% 19% Standard Deviation 1.8
1 2,136 1,649 487  77%  23% +1SD 5.1
2 4,977 3432 1,545 69% 31% -1SD 14
3 3,506 2,118 1,388 60% 40%
4 2,390 1348 1,042 56% 44%
5 1717 886 831 52% 48%
6 1,231 564 667  46%  54%
7 673 252 4 3% 63%
8-11 433 136 297 31% 69%
Total 17,311 10,586 6,725 61% 39%
0Gs2
Recidivism
Risk Total Number Percent
Score Number No Yes No Yes Mean 3.9
0-1 528 413 115 78% 22% Standard Deviation 1.6
2 2151 1,535 616 71%  29% +1SD 55
3 3,084 1,990 1,094 65% 35% -1SD 23
4 2,679 1465 1,214 55% 45%
5 2,110 945 1,165 45% 55%
6 1419 560 859 39% 61%
7 713 228 485 32%  68%
810 167 50 117 30% @ 70%
Total 12,851 7,186 5,665 56% 44%
0Gs3
Recidivism
Risk Total Number Percent
Score  Number No Yes No Yes
0-1 787 644 143 82% 18% Mean 5.7
2 3,475 2,723 752 78% 22% Standard Deviation 24
3 5024 3,668 1,356  73%  27% +1SD 8.1
4 5,619 3,784 1,835 67% 33% -1SD 33
5 7,224 4,476 2,748 62% 38%
6 7,509 4,031 3,478 54% 46%
A 6214 2,809 3,405 45% 55%
8 4631 1840 2,791 40% 60%
9 3127 1032 2,005  33%  67%
10 1,741 526 1215  30%  70%
1 775 188 587 24% 76%
12 308 72 236 23% 7%
13-16 100 21 79 21% 79%
Total 46,534 25,814 20,720 55% 45%
0Gs 4
Recidivism
Risk Total Number Percent
Score Number No Yes No Yes Mean 3.2
0-1 393 345 48 88% 12% Standard Deviation 1.1
2 1,225 924 301 75% 25% +1SD 4.3
57 759 237 522 @ 31% 6%
Total 6,275 3,560 2,715 57% 43%
0GS5
Recidivism
Risk Total Number Percent
Score Number No Yes No Yes Mean 5.2
0-1 909 776 133 85% 15% Standard Deviation 2.5]
2 2,029 1,612 417 79% 21% +1SD 7.7
-1SD 27
8 1,679 549 1,130  33%  67%
9 1,156 313 843 2% 3%
10 553 139 414 25% 5%
11-14 252 53 199 21% 79%
Total 18,214 9,512 8,702 52% 48%
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0GS 6
Recidivism
Total Number Percent
Risk Score  Number No Yes No Yes Mean 3.5
[ 215 190 25 88% 12% Standard Deviation 1.6
1 1,171 959 212 82% 18% +1SD 5.0
-1sD 19
6 737 207 530 28% 72%
79 259 47 12 18% 82%
Total 10,722 5512 5210 51% 49%
0Gs7
Recidivism
Total Number Percent
Risk Score  Number No Yes No Yes Mean 4.3
0-1 215 184 31 86% 14% Standard Deviation 1.5
2 683 533 150 78% 22% +1SD 5.8
6 1,028 300 728 29% 1%
7-10 454 101 353 22% 78%
Total 7414 3,507 3,817 49% 51%
0Gs8
Recidivism
Total Number Percent
Risk Score  Number No Yes No Yes Mean 3.1
] 114 109 5 96% 4% Standard Deviation 1.4
1 465 389 6 84% 16% +1SD 45
-1SD 1.7
470 147 323 31% 69%
67 124 34 90 27% 73%
Total 4026 2,328 1,698 58% 2%
0GS 9-14
Recidivism
Total Number Percent
Risk Score  Number No Yes No Yes Mean 4.3
0-1 370 291 79 79% 21% Standard Deviation 1.7
2 1,002 766 236 76% 24% +1SD 6.0
-1sD 26
8-9 177 49 128 28% 2%
Total 2,717 3,908 3,809 51% 49%
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§ 305.8(b). Recidivism Rates for a Crime Against a Person by Risk Score.

Recidivism
Risk Total Number Percent
Score Number No Yes No Yes Mean
0 216 214 2 99.1% 0.9% Standard Deviation
1 2,004 1,957 47  97.7%  2.3% +1SD
2 5399 5218 181  96.6%  3.4% -1SD
3 10,100 9,627 473 95.3% 4.7%
4 14,795 13,915 880 94.1% 5.9%
5 21,052 19,332 1,720 91.8% 8.2%
6 22,635 20,419 2,216  90.2% 9.8%
7 19,406 17,144 2,262  88.3% 11.7%
8 15,468 13,275 2,193 85.8% 14.2%
9 10,806 8,908 1,898 82.4% 17.6%
10 5,456 4,400 1,056 80.6% 19.4%
1 2,476 1,883 593 76.1% 23.9%
12 930 704 226 75.7% 24.3%
13-16 321 230 91 71.7% 28.3%
Total 131,064 117,226 13,838 89.4% 10.6%
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§ 305.9(a). Sentence Risk Assessment Summary (General Recidivism).

Sentence Risk Assessment Summary

OFFENDER

Name: Test, Case DOB Or Age:

JUDICIAL PROCEEDING

Docket #: CP-00-CR-0000001-2016 Commission ID: W999999999 Status: Pending Completion
Judge: Common Pleas Court Judge County:

RISK SCORE INFORMATION
Current Offense:
OTN: 29999999 0GS: 9-14

Assessment Date:

RISK FACTORS FOR GENERAL RECIDIVISM

Possible Offender's  Offender's Possible Offender's  Offender's
Points Value Point Total Points Value Point Total
Gender Number of Prior Convictions
Female 0 0 0
Male 1 Male 1 11 [1] 1
Age 23 2
Greater than 39 0 Greater than 3 2
30-39 0 Prior Person/Sex Conviction
2629 1 No -NA-
21-25 2 2 Yes
Less than 21 3 Prior Property Conviction
Current Conviction Offense Type No 0
Murder 1 Yes 1 1
Person-Felony 1 Prior Drug Conviction
Person-Misd. - No -NA-
Sex-Felony 1 Yes
Sex-Misd. - Prior Public Order Conviction
Burglary - No -NA-
Property-Felony 1 1 Yes
Property-Misd. - Prior Public Admin. Conviction
Drug-Felony 0 No -NA-
Drug-Misd. - Yes
Public Admin. 1 Prior DUI Conviction
Public Order - No -NA-
Firearms 1 Yes
Other Weapons -
Other 1
Multiple Current Convictions in JP
No -NA-
Yes
Prior Juvenile Adjudication
No 0
Yes 1 1

TOTAL RISK SCORE 7
RISK CATEGORY HIGH

The graph depicts the recidivism rates for offenders at OGS 9-14, based on their risk

score. The box indicates risk scores for the typical offender. Risk scores falling General Recidivism within 3 Years by Risk Score: 0GS 9-14

outside the box are considered to be higher or lower than typical risk. 100%
90%
80% | %
i i issi i 0% 61% N N
For high or low risk offenders, the Commission recommends the court obtain & i \ §
additional information by ordering a Pr e Investigation (PSI) report that g Tis P \ \
contains Risk Needs Responsivity (RNR) information, or the preparation of a Risk 8 i 24% § %
Needs Assessment (RNA) or RNR assessment. -4 30,,; = 24% § §
219 .
= ] Y
Risk scales do not predict recidivism perfectly. For OGS 9-14, the accuracy for high 0% . N
risk offenders is 74% (74% recidivated, 26% did not). The accuracy for low risk oL 2 3 4 5 6 z 89
Risk Score

offenders is 77% (23% recidivated, 77% did not).

When applicable, see page two for information on risk to commit a crime against a person.
[Page two only provided when the risk of general recidivism is high and the risk to commit a crime against a person is low]

The following OTNs were used in the calculation of this risk score:  T0000000, Z0000000, X0000000, YO000000, W0000000
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§ 305.9(b). Sentence Risk Assessment Summary (Crime Against a Person).

Sentence Risk Assessment Summary

OFFENDER

Name: Test, Case
JUDICIAL PROCEEDING

DOB Or Age:

Docket #: CP-02-CR-0000002-2015
Judge: Common Pleas Court Judge
RISK SCORE INFORMATION

Commission ID: W999999999
County: Alleghen:

Status: Pending Completion

Current Offense:
OTN: 79999999

Assessment Date:

RISK FACTORS FOR A CRIME AGAINST A PERSON

Possible Offender's  Offender's Possible Offender's  Offender's
Points Value Point Total Points Value Point Total
Gender Number of Prior Convictions
Female 0 1 0o o
Male 1 101
Age Greater than 1 2 EI 2
Greater than 49 0 @ 0 Prior Person/Sex Conviction
4049 1 No 0 0
30-39 2 Yes 1
26-29 3 Prior Drug Conviction
21-25 4 No 0
Less than 21 5 Yes -1 -1
Current Conviction Offense Type Prior Public Order Conviction
Murder 3 No 0
Person-Felony 3 Yes 1
Person-Misd. 3 Prior Public Admin. Conviction
Sex-Felony 2 No 0 0
Sex-Misd. 2 Yes 1
Burglary 1 Prior DUI Conviction
Property-Felony 1 Property 1 No 0 0
Property-Misd. 1 Yes 1
Drug-Felony 0
Drug-Misd. 0
Public Admin. 2
Public Order 2
Firearms 3
Other Weapons 3
Other 2
Multiple Current Convictions in JP
No -NA-
Yes
Prior Juvenile Adjudication
No 0 0
b0

TOTAL RISK SCORE 3
RISK CATEGORY LOW

The Commission developed this separate scale, analyzing recidivism for a crime

Offenders with a risk score between 0 and 3 are low risk

gainst a person, which includes Personal Injury Crimes such as simple assault. As 0-3

compared to general recidivism, recidivism for a crime against a person is rare, and

to recidivate with a crme against a person. The average

high risk predictions for a crime against a person did not meet an acceptable level of

recidivism rate is 4%.

predictive accuracy. However, the accuracy among low risk offenders is 96% (4%

recidivated, 96% did not).

|The following OTNs were used in the calculation of this risk score:

T0000000, Z0000000, X0000000, YO000000, W0000000

[Pa.B. Doc. No. 18-632. Filed for public inspection April 27, 2018, 9:00 a.m.]
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