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READER’S GUIDE TO THE
PENNSYLVANIA BULLETIN
AND THE PENNSYLVANIA CODE

Pennsylvania Bulletin

The Pennsylvania Bulletin is the official gazette of
the Commonwealth of Pennsylvania. It is published
weekly. A cumulative subject matter index is pub-
lished quarterly.

The Pennsylvania Bulletin serves several pur-
poses. It is the temporary supplement to the Penn-
sylvania Code, which is the official codification of
agency rules and regulations, Statewide court rules,
and other statutorily authorized documents.
Changes in the codified text, whether by adoption,
amendment, rescission, repeal or emergency action,
must be published in the Pennsylvania Bulletin.

The following documents are published in the
Pennsylvania Bulletin: Governor’s Executive Orders;
Summaries of Enacted Statutes; Statewide and
Local Court Rules; Attorney General Opinions; Mo-
tor Carrier Applications before the Pennsylvania
Public Utility Commission; Applications and Actions
before the Department of Environmental Protection;
Orders of the Independent Regulatory Review Com-
mission; and other documents authorized by law.

The text of certain documents published in the
Pennsylvania Bulletin is the only valid and enforce-
able text. Courts are required to take judicial notice
of the Pennsylvania Bulletin.

Adoption, Amendment or Repeal of
Regulations

Generally an agency wishing to adopt, amend or
rescind regulations must first publish in the Penn-
sylvania Bulletin a Proposed Rulemaking. There are
limited instances when the agency may omit the
proposal step; it still must publish the adopted
version.

The Proposed Rulemaking contains the full text of
the change, the agency contact person, a fiscal note
required by law and background for the action.

The agency then allows sufficient time for public
comment before taking final action. A Final Rule-
making must be published in the Pennsylvania
Bulletin before the changes can take effect. If the
agency wishes to adopt changes to the Proposed
Rulemaking to enlarge the scope, it must repropose.

Citation to the Pennsylvania Bulletin

Cite material in the Pennsylvania Bulletin by
volume number, a page number and date. Example:
Volume 1, Pennsylvania Bulletin, page 801, January
9, 1971 (short form: 1 Pa.B. 801 (January 9, 1971)).

Pennsylvania Code

The Pennsylvania Code is the official codification
of rules and regulations issued by Commonwealth
agencies, Statewide court rules and other statuto-
rily authorized documents. The Pennsylvania Bulle-
tin is the temporary supplement to the Pennsylva-
nia Code, printing changes when they are adopted.
These changes are then permanently codified by the
Pennsylvania Code Reporter, a monthly, loose-leaf
supplement.

The Pennsylvania Code is cited by title number
and section number. Example: Title 10 Pennsylva-
nia Code § 1.1 (short form: 10 Pa. Code § 1.1).

Under the Pennsylvania Code codification system,
each regulation is assigned a unique number by
title and section. Titles roughly parallel the organi-
zation of Commonwealth government.

How to Find Rules and Regulations

Search for your area of interest in the Pennsylva-
nia Code. The Pennsylvania Code is available at
www.pacodeandbulletin.gov.

Source Notes give the history of regulations. To
see if there have been recent changes not yet
codified, check the List of Pennsylvania Code Chap-
ters Affected in the most recent issue of the Penn-
sylvania Bulletin.

A chronological table of the history of Pennsylva-
nia Code sections may be found at www.legis.state.
pa.us/cfdocs/legis/CH/Public/pcde_index.cfm.

A quarterly List of Pennsylvania Code Sections
Affected lists the regulations in numerical order,
followed by the citation to the Pennsylvania Bulle-
tin in which the change occurred.

The Pennsylvania Bulletin is available at www.
pacodeandbulletin.gov.

Subscription Information: (717) 766-0211
General Information and Finding Aids: (717) 783-1530
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Printing Format
Rules, Regulations and Statements of Policy in Titles 1—107 of the Pennsylvania Code
Text proposed to be added is printed in underscored bold face. Text proposed to be deleted is enclosed in brackets
[ 1 and printed in bold face.

Proposed new chapters and sections are printed in regular type to enhance readability. Final rulemakings and
statements of policy are printed in regular type.

Ellipses, a series of five asterisks, indicate text that is not amended.

In Proposed Rulemakings and proposed Statements of Policy, existing text corresponds to the official codified text in
the Pennsylvania Code.

Court Rules in Titles 201—246 of the Pennsylvania Code

Added text in proposed and adopted court rules is printed in underscored bold face. Deleted text in proposed and
adopted court rules is enclosed in brackets [ ] and printed in bold face.

Proposed new chapters and rules are printed in regular type to enhance readability.
Ellipses, a series of five asterisks, indicate text that is not amended.

Fiscal Notes
Section 612 of The Administrative Code of 1929 (71 P. S. § 232) requires the Governor’s Budget Office to prepare a
fiscal note for regulatory actions and administrative procedures of the administrative departments, boards, commissions
and authorities receiving money from the State Treasury. The fiscal note states whether the action or procedure causes
a loss of revenue or an increase in the cost of programs for the Commonwealth or its political subdivisions. The fiscal
note is required to be published in the Pennsylvania Bulletin at the same time as the change is advertised.

A fiscal note provides the following information: (1) the designation of the fund out of which the appropriation
providing for expenditures under the action or procedure shall be made; (2) the probable cost for the fiscal year the
program is implemented; (3) projected cost estimate of the program for each of the 5 succeeding fiscal years; (4) fiscal
history of the program for which expenditures are to be made; (5) probable loss of revenue for the fiscal year of its
implementation; (6) projected loss of revenue from the program for each of the 5 succeeding fiscal years; (7) line item, if
any, of the General Appropriation Act or other appropriation act out of which expenditures or losses of Commonwealth
funds shall occur as a result of the action or procedures; and (8) recommendation, if any, of the Secretary of the Budget
and the reasons therefor.

The omission of an item indicates that the agency text of the fiscal note states that there is no information available
with respect thereto. In items (3) and (6) information is set forth for the first through fifth fiscal years, following the
year the program is implemented, which is stated. In item (4) information is set forth for the current and two
immediately preceding years. In item (8) the recommendation, if any, made by the Secretary of the Budget is published
with the fiscal note. “No fiscal impact” means no additional cost or revenue loss to the Commonwealth or its local
political subdivision is intended. See 4 Pa. Code Chapter 7, Subchapter R (relating to fiscal notes).

Reproduction, Dissemination or Publication of Information
Third parties may not take information from the Pennsylvania Code and Pennsylvania Bulletin and reproduce,
disseminate or publish information except as provided by 1 Pa. Code § 3.44:

§ 3.44. General permission to reproduce content of Code and Bulletin.

Information published under this part, which information includes, but is not limited to, cross references,
tables of cases, notes of decisions, tables of contents, indexes, source notes, authority notes, numerical lists
and codification guides, other than the actual text of rules or regulations may be reproduced only with the
written consent of the [Legislative Reference] Bureau. The information which appears on the same leaf with
the text of a rule or regulation, however, may be incidentally reproduced in connection with the reproduction
of the rule or regulation, if the reproduction is for the private use of a subscriber and not for resale. There
are no other restrictions on the reproduction of information published under this part, and the Common-
wealth hereby consents to a reproduction.
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THE COURTS

Title 204—JUDICIAL SYSTEM
GENERAL PROVISIONS

PART IV. ADMISSION TO PRACTICE LAW
[ 204 PA. CODE CH. 71]

Order Amending Rule 322 of the Pennsylvania Bar
Admission Rules; No. 879 Supreme Court Rules
Doc.

Order
Per Curiam

And Now, this 17th day of August, 2021, upon the
recommendation of the Board of Law Examiners, the
proposal having been published for public comment in the
Pennsylvania Bulletin at 49 Pa.B. 5700 (October 5, 2019)
and at 51 Pa.B. 780 (February 13, 2021):

It Is Ordered pursuant to Article V, Section 10 of the
Constitution of Pennsylvania that Rule 322 of the Bar
Admission Rules is amended in the following form.

This Order shall be processed in accordance with
Pa.R.J.A. No. 103(b), and the amendments shall be
effective immediately.

Annex A

TITLE 204. JUDICIAL SYSTEM GENERAL
PROVISIONS

PART IV. ADMISSION TO PRACTICE LAW

CHAPTER 71. PENNSYLVANIA BAR ADMISSION
RULES

Subchapter C. RESTRICTED PRACTICE OF LAW
CERTIFIED LEGAL INTERNS

Rule 322. Authorized [ activities of certified legal
interns | Activities of Certified Legal Interns.

(a) General [ rule ] Rule. Subject to the restrictions of
this subdivision, a certified legal intern may with the
approval of a supervising attorney:

(1) Appear before any court or other government unit
[ (other than the Supreme, Superior or Common-
wealth Courts) ] in any civil or criminal matter on
behalf of any indigent, if the person on whose behalf the
legal intern is appearing consents to such appearance.
[ The supervising attorney must be personally pres-
ent throughout the proceedings where the legal
intern is appearing on behalf of the defendant in a
criminal matter where the defendant has the right
to counsel under any provision of law. ]

(2) Appear in any civil or criminal matter on behalf of
the Commonwealth, if the Attorney General (or the
prosecuting attorney in the case of a criminal matter) or
his or her authorized representative consents to such
appearance.

The approval of the supervising attorney and the
consent of the party represented required by this subdivi-
sion shall be in writing and filed of record in the matter
and shall be brought to the attention of the judge or
magisterial district judge or the presiding officer of the
other government unit. Appearances pursuant to this
rule include provision of oral argument.

(b) Preparation of [ papers ] Papers. A certified legal
intern may engage in other activities, [ under the
general supervision of a member of the bar of this
Commonwealth, but outside the personal presence
of the attorney, ] including the following:

(1) Preparation of pleadings and other documents to be
filed in any matter in which the legal intern is eligible to
appear and in any appeals therefrom in the Supreme,
Superior or Commonwealth Courts.

(2) Except when the assignment of counsel is required
under any provision of law, provision of assistance to
indigent inmates of correctional institutions or other
persons who request such assistance in preparing applica-
tions for and supporting documents for post-conviction
relief. If there is an attorney of record in the matter, all
such assistance shall be supervised by the attorney of
record.

Each pleading or other document shall contain the
name of the legal intern who has participated in drafting
it. If the legal intern participated in drafting only a
portion of it, that fact may be stated. All pleadings or
other documents shall be signed by the supervising
attorney.

(c) Supervising [ attorney ] Attorney. The attorney
under whose supervision a certified legal intern performs
any of the services permitted by this rule shalll : ]

(1) Be approved in writing as a supervising attorney
for the purposes of this rule by the dean of the law school
in which the legal intern is or was enrolled.

(2) Assume personal professional responsibility for the
guidance of the legal intern in any work undertaken and
for supervising the quality of the work of the legal intern.

(3) Assist the legal intern in his or her preparation to
the extent the supervising attorney considers necessary.

(4) Assure that the certified legal intern is fully
prepared and appropriately supervised.

(5) Ensure that a licensed attorney employed by
his or her office is personally present during any
appearance the certified legal intern makes before

any tribunal.

Official Note: Based on former Supreme Court Rule
11 A, D and E and makes no change in substance.
[Pa.B. Doc. No. 21-1374. Filed for public inspection August 27, 2021, 9:00 a.m.]

Title 204—JUDICIAL SYSTEM
GENERAL PROVISIONS

PART V. PROFESSIONAL ETHICS AND CONDUCT
[ 204 PA. CODE CH. 81]

Proposed Amendments to the Pennsylvania Rules
of Professional Conduct Relating to Conflict of
Interest: Current Clients: Specific Rules

Notice is hereby given that The Disciplinary Board of
the Supreme Court of Pennsylvania (“Board”) is consider-
ing recommending to the Supreme Court of Pennsylvania

PENNSYLVANIA BULLETIN, VOL. 51, NO. 35, AUGUST 28, 2021



THE COURTS 5357

that the Court amend Pennsylvania Rule of Professional
Conduct 1.8(e) and related commentary, as set forth in
Annex A.

EXPLANATORY REPORT

Rule 1.8(e) prohibits a lawyer from providing financial
assistance to a client in connection with pending or
contemplated litigation. There are two exceptions: ad-
vancing court costs and expenses of litigation, the repay-
ment of which may be contingent on the outcome of the
matter; and paying court costs and expenses of litigation
on behalf of a client when a lawyer represents an
indigent client. Comment (10) explains that allowing
lawyers to subsidize lawsuits and administrative proceed-
ings, including making or guaranteeing loans to their
clients for living expenses, could encourage clients to
pursue lawsuits that might not otherwise be brought and
give lawyers too great a financial stake in the litigation.
However, the advancement of court costs and litigation
expenses is permissible because such costs and expenses
are comparable to contingent fees and in the situation of
representing indigent clients, helps ensure access to the
courts.

The Board’s proposal would add another exception to
Rule 1.8(e) to allow a lawyer representing an indigent
client pro bono to provide modest gifts to the client for
food, rent, transportation, medicine, and other basic living
expenses. Under the proposed new exception, a lawyer
would not be permitted to (1) promise, assure or imply
the availability of financial assistance before the client
retains the lawyer or do so as a means to induce the
client to continue the client-lawyer relationship; (2) seek
or accept reimbursement from the client or a relative or
affiliate of the client; and (3) publicize or advertise a
willingness to provide gifts to prospective clients beyond
court costs and expenses of litigation in connection with
contemplated or pending litigation or administrative pro-
ceedings. The proposed exception represents narrow cir-
cumstances and none of the concerns raised by the
current prohibition is present.

The proposal to add a narrow exception to RPC 1.8(e)
reflects the recognition that the COVID-19 pandemic has
financially impacted historically marginalized communi-
ties and has heightened concerns that vulnerable Penn-
sylvanians have restricted access to justice. The proposal
is in keeping with the legal profession’s ongoing efforts to
afford access to justice to those in need. With the
appropriate limitations in place to mitigate the risk of
abuse, lawyers should have the discretion whether to
make modest gifts to indigent clients they represent on a
pro bono basis without fear of potential discipline.

In making this proposal, the Board notes that in
August 2020, the American Bar Association (“ABA”) ad-
opted an amendment to Model Rule of Professional
Conduct 1.8(e) to permit lawyers to make modest gifts to
pro bono clients for necessities.’ The proposed changes
would substantially conform Pennsylvania’s RPC 1.8(e) to
correspond to the ABA Model Rule.

Interested persons are invited to submit written com-
ments, suggestions or objections by mail, email or fac-
simile to the Executive Office, The Disciplinary Board of
the Supreme Court of Pennsylvania, 601 Commonwealth

1 Eleven jurisdictions have an exception to the prohibition on financial assistance to
clients. See, ABA Report 107.

Avenue, Suite 5600, PO Box 62625, Harrisburg, PA
17106-2625, facsimile number (717-231-3381), email ad-
dress Dboard.comments@pacourts.us on or before Septem-
ber 27, 2021.

By The Disciplinary Board of the
Supreme Court of Pennsylvania

JESSE G. HEREDA,
Executive Director

Annex A

TITLE 204. JUDICIAL SYSTEM GENERAL
PROVISIONS

PART V. PROFESSIONAL ETHICS AND CONDUCT
Subpart A. PROFESSIONAL RESPONSIBILITY

CHAPTER 81. RULES OF PROFESSIONAL
CONDUCT

Subchapter A. RULES OF PROFESSIONAL
CONDUCT

§ 81.4. Rules of Professional Conduct.
The following are the Rules of Professional Conduct:
CLIENT-LAWYER RELATIONSHIP

Rule 1.8. Conflict of Interest: Current Clients: Spe-
cific Rules.

* & * * *

(e) A lawyer shall not provide financial assistance to a
client in connection with pending or contemplated litiga-
tion, except that:

(1) a lawyer may advance court costs and expenses of
litigation, the repayment of which may be contingent on
the outcome of the matter; [ and ]

(2) a lawyer representing an indigent client may pay
court costs and expenses of litigation on behalf of the
client[ . ]; and

(3) a lawyer representing an indigent client pro
bono, a lawyer representing an indigent client pro
bono through a nonprofit legal services or public
interest organization, or a lawyer representing an
indigent client pro bono through a law school
clinical or pro bono program, may provide modest
gifts to the client for food, rent, transportation,
medicine and other basic living expenses. The law-
yer:

(i) may not promise, assure or imply the avail-
ability of such gifts prior to retention or as an
inducement to continue the client-lawyer relation-
ship after retention;

(ii) may not seek or accept reimbursement from
the client, a relative of the client or anyone affili-
ated with the client; and

(iii) may not publicize or advertise a willingness
to provide such gifts to prospective clients.

Financial assistance under this Rule may be pro-
vided even if the representation is eligible for fees
under a fee-shifting statute.

(f) A lawyer shall not accept compensation for repre-
senting a client from one other than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer’s indepen-
dence of professional judgment or with the client-lawyer
relatioship; and
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(3) information relating to representation of a client is
protected as required by Rule 1.6.

Comment:
* ® * % *

Financial Assistance

(10) Lawyers may not subsidize lawsuits or administra-
tive proceedings brought on behalf of their clients, includ-
ing making or guaranteeing loans to their clients for
living expenses, because to do so would encourage clients
to pursue lawsuits that might not otherwise be brought
and because such assistance gives lawyers too great a
financial stake in the litigation. These dangers do not
warrant a prohibition on a lawyer lending a client court
costs and litigation expenses, including the expenses of
medical examination and the costs of obtaining and
presenting evidence, because these advances are virtually
indistinguishable from contingent fees and help ensure
access to the courts. Similarly, an exception allowing
lawyers representing indigent clients to pay court costs
and litigation expenses regardless of whether these funds
will be repaid is warranted.

(11) Paragraph (e)(3) provides another exception.
A lawyer representing an indigent client without
fee, a lawyer representing an indigent client pro
bono through a nonprofit legal services or public
interest organization, or a lawyer representing an
indigent client pro bono through a law school
clinical or pro bono program may give the client
modest gifts. Gifts permitted under paragraph
(e)(3) include modest contributions for food, rent,
transportation, medicine and similar basic necessi-
ties of life. If the gift may have consequences for
the client, including, e.g., for receipt of government
benefits, social services, or tax liability, the lawyer
should consult with the client about these. See Rule
14.

(12) The paragraph (e)(3) exception is narrow.
Modest gifts are allowed in specific circumstance
where it is unlikely to create conflicts of interest or
invite abuse. Paragraph (e)(3) prohibits the lawyer
from (i) promising, assuring or implying the avail-
ability of financial assistance prior to retention or
as an inducement to continue the client-lawyer
relationship after retention; (ii) seeking or accept-
ing reimbursement from the client, a relative of the
client or anyone affiliated with the client; and (iii)
publicizing or advertising a willingness to provide
gifts to prospective clients beyond court costs and
expenses of litigation in connection with contem-
plated or pending litigation or administrative pro-

ceedings.

(13) Financial assistance, including modest gifts
pursuant to paragraph (e)(3), may be provided even
if the representation is eligible for fees under a
fee-shifting statute. However, paragraph (e)(3) does
not permit lawyers to provide assistance in other
contemplated or pending litigation in which the
lawyer may eventually recover a fee, such as
contingent-fee personal injury cases or cases in
which fees may be available under a contractual
fee-shifting provision, even if the lawyer does not
eventually receive a fee.

Person Paying for a Lawyer’s Services

[ a1) 1 @4) Lawyers are frequently asked to represent
a client under circumstances in which a third person will
compensate the lawyer, in whole or in part. The third

person might be a relative or friend, an indemnitor (such
as a liability insurance company) or a co-client (such as a
corporation sued along with one or more of its employees).
Because third-party payers frequently have interests that
differ from those of the client, including interests in
minimizing the amount spent on the representation and
in learning how the representation is progressing, law-
yers are prohibited from accepting or continuing such
representations unless the lawyer determines that there
will be no interference with the lawyer’s independent
professional judgment and there is informed consent from
the client. See also Rule 5.4(c) (prohibiting interference
with a lawyer’s professional judgment by one who recom-
mends, employs or pays the lawyer to render legal
services for another).

[a2) ] (15) Sometimes, it will be sufficient for the
lawyer to obtain the client’s informed consent regarding
the fact of the payment and the identity of the third-party
payer. If, however, the fee arrangement creates a conflict
of interest for the lawyer, then the lawyer must comply
with Rule. 1.7. The lawyer must also conform to the
requirements of Rule 1.6 concerning confidentiality. Un-
der Rule 1.7(a), a conflict of interest exists if there is
significant risk that the lawyer’s representation of the
client will be materially limited by the lawyer’s own
interest in the fee arrangement or by the lawyer’s
responsibilities to the third-party payer (for example,
when the third-party payer is a co-client). Under Rule
1.7(b), the lawyer may accept or continue the representa-
tion with the informed consent of each affected client,
unless the conflict is nonconsentable under that para-
graph.

Aggregate Settlements

[ @3)] (16) Differences in willingness to make or
accept an offer of settlement are among the risks of
common representation of multiple clients by a single
lawyer. Under Rule 1.7, this is one of the risks that
should be discussed before undertaking the representa-
tion, as part of the process of obtaining the clients’
informed consent. In addition, Rule 1.2(a) protects each
client’s right to have the final say in deciding whether to
accept or reject an offer of settlement and in deciding
whether to enter a guilty or nolo contendere plea in a
criminal case. The rule stated in this paragraph is a
corollary of both these Rules and provides that, before
any settlement offer or plea bargain is made or accepted
on behalf of multiple clients, the lawyer must inform each
of them about all the material terms of the settlement,
including what the other clients will receive or pay if the
settlement or plea offer is accepted. See also Rule 1.0(e)
(definition of informed consent). Lawyers representing a
class of plaintiffs or defendants, or those proceeding
derivatively, may not have a full client-lawyer relation-
ship with each member of the class; nevertheless, such
lawyers must comply with applicable rules regulating
notification of class members and other procedural re-
quirements designed to ensure adequate protection of the
entire class.

Limiting Liability and Settling Malpractice Claims

[ 14) ] (17) Agreements prospectively limiting a law-
yer’s liability for malpractice are prohibited unless the
client is independently represented in making the agree-
ment because they are likely to undermine competent and
diligent representation. Also, many clients are unable to
evaluate the desirability of making such an agreement
before a dispute has arisen, particularly if they are then
represented by the lawyer seeking the agreement. This
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paragraph does not, however, prohibit a lawyer from
entering into an agreement with the client to arbitrate
legal malpractice claims, provided such agreements are
enforceable and the client is fully informed of the scope
and effect of the agreement. Nor does this paragraph
limit the ability of lawyers to practice in the form of a
limited-liability entity, where permitted by law, provided
that each lawyer remains personally liable to the client
for his or her own conduct and the firm complies with any
conditions required by law. Nor does it prohibit an
agreement in accordance with Rule 1.2 that defines the
scope of the representation, although a definition of scope
that makes the obligations of representation illusory will
amount to an attempt to limit liability.

[ a5)] (18) Agreements settling a claim or a potential
claim for malpractice are not prohibited by this Rule.
Nevertheless, in view of the danger that a lawyer will
take unfair advantage of an unrepresented client or
former client, the lawyer must first advise such a person
in writing of the appropriateness of independent repre-
sentation in connection with such a settlement. In addi-
tion, the lawyer must give the client or former client a
reasonable opportunity to find and consult independent
counsel.

Acquiring Proprietary Interest in Litigation

[ a6) 1] (19) Paragraph (i) states the traditional gen-
eral rule that lawyers are prohibited from acquiring a
proprietary interest in litigation. Like paragraph (e), the
general rule has its basis in common law champerty and
maintenance and is designed to avoid giving the lawyer
too great an interest in the representation. In addition,
when the lawyer acquires an ownership interest in the
subject of the representation, it will be more difficult for a
client to discharge the lawyer if the client so desires. The
Rule is subject to specific exceptions developed in deci-
sional law and continued in these Rules. The exception
for certain advances of the costs of litigation is set forth
in paragraph (e). In addition, paragraph (i) sets forth
exceptions for liens authorized by law to secure the
lawyer’s fees or expenses and contracts for reasonable
contingent fees. The law of each jurisdiction determines
which liens are authorized by law. These may include
liens granted by statute, liens originating in common law
and liens acquired by contract with the client. When a
lawyer acquires by contract a security interest in property
other than that recovered through the lawyer’s efforts in
the litigation, such an acquisition is a business or finan-
cial transaction with a client and is governed by the
requirements of paragraph (a). Contracts for contingent
fees in civil cases are governed by Rule 1.5.

Client-Lawyer Sexual Relationships

[ A7) ] (20) The relationship between lawyer and cli-
ent is a fiduciary one in which the lawyer occupies the
highest position of trust and confidence. The relationship
is almost always unequal; thus, a sexual relationship
between lawyer and client can involve unfair exploitation
of the lawyer’s fiduciary role, in violation of the lawyer’s
basic ethical obligation not to use the trust of the client to
the client’s disadvantage. In addition, such a relationship
presents a significant danger that, because of the lawyer’s
emotional involvement, the lawyer will be unable to
represent the client without impairment of the exercise of
independent professional judgment. Moreover, a blurred
line between the professional and personal relationships
may make it difficult to predict to what extent client

confidences will be protected by the attorney-client
evidentiary privilege, since client confidences are pro-
tected by privilege only when they are imparted in the
context of the client-lawyer relationship. Because of the
significant danger of harm to client interests and because
the client’s own emotional involvement renders it unlikely
that the client could give adequate informed consent, this
Rule prohibits the lawyer from having sexual relations
with a client regardless of whether the relationship is
consensual and regardless of the absence of prejudice to
the client.

[a8) ] (21) Sexual relationships that predate the
client-lawyer relationship are not prohibited. Issues relat-
ing to the exploitation of the fiduciary relationship and
client dependency are diminished when the sexual rela-
tionship existed prior to the commencement of the client-
lawyer relationship. However, before proceeding with the
representation in these circumstances, the lawyer should
consider whether the lawyer’s ability to represent the
client will be materially limited by the relationship. See
Rule 1.7(a)(2).

[ (19) ] (22) When the client is an organization, para-
graph (j) of this Rule prohibits a lawyer for the organiza-
tion (whether inside counsel or outside counsel) from
having a sexual relationship with a constituent of the
organization who supervises, directs or regularly consults
with that lawyer concerning the organization’s legal
matters.

Imputation of Prohibitions

[ 200 ] (28) Under paragraph (k), a prohibition on
conduct by an individual lawyer in paragraphs (a)
through (i) also applies to all lawyers associated in a firm
with the personally prohibited lawyer. For example, one
lawyer in a firm may not enter into a business transac-
tion with a client of another member of the firm without
complying with paragraph (a), even if the first lawyer is
not personally involved in the representation of the client.
The prohibition set forth in paragraph (j) is personal and
is not applied to associated lawyers.

[Pa.B. Doc. No. 21-1375. Filed for public inspection August 27, 2021, 9:00 a.m.]

Title 204—JUDICIAL SYSTEM
GENERAL PROVISIONS

PART V. PROFESSIONAL ETHICS AND CONDUCT
[ 204 PA. CODE CH. 83]

Proposed Amendments to the Pennsylvania Rules
of Disciplinary Enforcement Relating to the Dis-
ciplinary Board’s Power to Authorize Electronic
Means to Conduct Proceedings and Public Ac-
cess Through Livestream Technology

Notice is hereby given that The Disciplinary Board of
the Supreme Court of Pennsylvania (“Board”) is consider-
ing recommending to the Supreme Court of Pennsylvania
that the Court amend Pennsylvania Rules of Disciplinary
Enforcement 205 and 402, as set forth in Annex A.

PENNSYLVANIA BULLETIN, VOL. 51, NO. 35, AUGUST 28, 2021



5360 THE COURTS

EXPLANATORY REPORT

Consistent with state courts and agencies in the Com-
monwealth, during the COVID-19 outbreak the Board has
continued its essential operations by conducting hearings,
arguments, reprimands and other proceedings remotely
through the use of advanced video communication tech-
nology. Livestream technology provides public access to
public proceedings. Recognizing both that the future is
uncertain and that the use of remote proceedings and
livestream technology has benefitted the disciplinary sys-
tem by providing flexibility and greater public access, the
Board proposes amendments to Rules 205(c) and 402()).

Pa.R.D.E. 205(c) enumerates the Board’s powers and
duties. The Board’s proposal adds the additional power to
authorize electronic means to conduct proceedings within
the rules and decisional law of the Court and the Board.
While current Rule 402(j) gives the Board, as well as
hearing committees, special masters and the Supreme
Court, the ability to authorize electronic and photographic
means during a proceeding to present evidence, perpetu-
ate the record, or for other judicial administration pur-
poses, the Board determined that it is necessary to
solidify its power to authorize electronic means by specifi-
cally setting forth that power in Rule 205.

Pa.R.D.E. 402 governs access to disciplinary informa-
tion and confidentiality. The Board’s proposal amends
subdivision (j) to address public access to public proceed-
ings. New subparagraph (j)(2) provides that public access
to a public proceeding before a hearing committee, special
master or the Board shall consist of or be supplemented
by livestream technology. Based on the experience gained
over the past 16 months, the Board views the public’s
ability to observe livestreamed public proceedings on
YouTube as a great benefit. The livestream allows much
greater access to disciplinary and reinstatement proceed-
ings, as it affords members of the public the convenience
of viewing a proceeding from any location, rather than
having to attend a proceeding in-person at one of the
district offices in the Commonwealth. The proposed revi-
sions further provide that the livestream access ceases
upon the conclusion of the proceeding and the official
record of the proceeding is the record generated by the
court reporter, if such is applicable.

The use of livestream technology does not prohibit the
public from attending proceedings in-person. Proposed
subparagraph (j)(3) permits public access to a public
proceeding through a request process, which will ensure
adherence to any health and safety policies in place at
the time of the request. The tandem approach of
livestream technology and public access upon request
accomplishes reasonable means of access to disciplinary
proceedings.

Interested persons are invited to submit written com-
ments, suggestions or objections by mail, email or fac-
simile to the Executive Office, The Disciplinary Board of
the Supreme Court of Pennsylvania, 601 Commonwealth
Avenue, Suite 5600, PO Box 62625, Harrisburg, PA
17106-2625, facsimile number (717-231-3381), email ad-
dress Dboard.comments@pacourts.us on or before Septem-
ber 27, 2021.

By The Disciplinary Board of the
Supreme Court of Pennsylvania

JESSE G. HEREDA,
Executive Director

Annex A

TITLE 204. JUDICIAL SYSTEM GENERAL
PROVISIONS

PART V. PROFESSIONAL ETHICS AND CONDUCT
Subpart B. DISCIPLINARY ENFORCEMENT

CHAPTER 83. PENNSYLVANIA RULES OF
DISCIPLINARY ENFORCEMENT

Subchapter B. MISCONDUCT

Rule 205. The Disciplinary Board of the Supreme
Court of Pennsylvania.

£ & & & *
(¢) The Board shall have the power and duty:
* & *k * *

(16) To decide, through the Board Chair, the Vice-
Chair, or a designated lawyer-member of the Board, an
interlocutory appeal to the Board when such appeal is
permitted by the Enforcement Rules, the Board Rules, or
other law.

(17) To authorize the use of electronic means to
conduct proceedings before a hearing committee,
special master or the Board, in accordance with
Board Rules, Enforcement Rules and the decisional
law of the Court and the Board.

[aD] (18) To exercise the powers and perform the
duties vested in and imposed upon the Board by law.

(d) The Board shall, to the extent it deems feasible,
consult with officers of local bar associations in the
counties affected concerning any appointment which it is
authorized to make under these rules.

Subchapter D. MISCELLANEOUS PROVISIONS

Rule 402. Access to Disciplinary Information and
Confidentiality.

* & * & *

[o] (G)(@) This rule does not permit broadcasting,
televising, recording or taking photographs during a
proceeding under these rules, except that a hearing
committee, a special master, the Board or the Supreme
Court when conducting a proceeding may authorize the
use of electronic or photographic means for the presenta-
tion of evidence, for the perpetuation of a record or for
other purposes of judicial administration.

(2) Public access to a public proceeding before a
hearing committee, special master or the Board
shall consist of or be supplemented by livestream
technology, which access shall cease upon the con-
clusion of the proceeding. The official record of the
proceeding shall be the record generated by the
court reporter, as applicable.

(38) A request for in-person access to a public
proceeding other than by the parties, their attor-
neys and reasonably necessary staff shall be made
to the Board at least 30 days in advance of the
scheduled proceeding.

(k) If a formal proceeding results in the imposition of
private discipline or dismissal of all the charges, the
proceeding shall cease to be open to the public when the
decision to impose private discipline or dismiss the
charges becomes final, unless the respondent-attorney
requests that the record of the proceeding remain open to
the public.

* & * & &

[Pa.B. Doc. No. 21-1376. Filed for public inspection August 27, 2021, 9:00 a.m.]

PENNSYLVANIA BULLETIN, VOL. 51, NO. 35, AUGUST 28, 2021



5361

RULES AND REGULATIONS

Title 25—ENVIRONMENTAL
PROTECTION

ENVIRONMENTAL QUALITY BOARD
[ 25 PA. CODE CHS. 91 AND 92a]

Water Quality Management and National Pollutant
Discharge Elimination System Permit Applica-
tion and Annual Fees

The Environmental Quality Board (Board) amends
Chapters 91 and 92a (relating to general provisions; and
National Pollutant Discharge Elimination System permit-
ting, monitoring and compliance) as set forth in Annex A.
The amendments to Chapter 91 address permit applica-
tion and Notice of Intent (NOI) fee requirements for
Water Quality Management (WQM) permits and include
other clarifications under §§ 91.1, 91.22, 91.27, 91.36 and
91.52. The amendments to Chapter 92a address permit
application, NOI, and annual fee requirements for Na-
tional Pollutant Discharge Elimination System (NPDES)
permits and include other clarifications under §§ 92a.26,
92a.32 and 92a.62 (relating to application fees;
stormwater discharges; and annual fees).

This final-form rulemaking was adopted by the Board
at its meeting of March 16, 2021.

A. Effective Date

This final-form rulemaking will be effective upon publi-
cation in the Pennsylvania Bulletin.

B. Contact Persons

For further information contact Sean Furjanic, PE,
Environmental Program Manager, Bureau of Clean Wa-
ter, P.O. Box 8774, Rachel Carson State Office Building,
Harrisburg, PA 17105-8774, (717) 787-2137, or Adam
Duh, Assistant Counsel, Bureau of Regulatory Counsel,
P.O. Box 8464, Rachel Carson State Office Building,
Harrisburg, PA 17105, (717) 783-8261. Persons with a
disability may use the Pennsylvania Hamilton Relay
Service by calling (800) 654-5984 (TDD users) or (800)
654-5988 (voice users). This final-form rulemaking is
available on the Department of Environmental Protec-
tion’s (Department) web site at www.dep.pa.gov (select
“Public Participation,” then “Environmental Quality
Board” and navigate to the Board meeting of March 16,
2021).

C. Statutory Authority

This final-form rulemaking is authorized under sections
5(b)(1) and 6 of The Clean Streams Law (CSL) (35 P.S.
§§ 691.5(b)(1) and 691.6) and section 1920-A of the
Administrative Code of 1929 (71 P.S. § 510-20), which
authorize the Board to promulgate rules and regulations
necessary for the Department to perform its work, includ-
ing the charging and collecting of reasonable filing fees
for applications filed and for permits issued under the

CSL.
D. Background and Purpose

Water resources of this Commonwealth are among the
most abundant in the nation and protecting the quality of
these waters requires significant Department resources to
administer the NPDES and WQM programs (collectively,
“Clean Water Program”). Among all the states in the
nation, this Commonwealth ranks in the top five for

number of NPDES-permitted facilities and in the top ten
for surface water miles. This Commonwealth has more
municipal separate storm sewer system (MS4) NPDES
permits and more combined sewer overflows (CSO) than
any other state in the country. The Department receives
over 2,600 applications and NOIs for NPDES and WQM
permits annually for: discharges of sewage, industrial
waste, industrial stormwater and municipal stormwater;
operation of concentrated animal feeding operations
(CAFO); utilization of pesticides; land application of sew-
age and industrial wastes; and construction of sewage
and industrial waste pollution control facilities.

The Department continuously works to improve busi-
ness processes to reduce the cost of administering the
Clean Water Program while maintaining the Depart-
ment’s core responsibility of serving the public by protect-
ing public health and the environment. However, as
development needs within this Commonwealth continue
to expand, the Department’s workload also increases over
time.

Under sections 202, 307 and 402(a) of the CSL (35 P.S.
§§ 691.202, 691.307 and 691.402(a)), Department permits
are required for any discharge of sewage or industrial
waste or for any other activity that creates a danger of
pollution of waters of this Commonwealth. The CSL also
requires approval from the Department prior to the
construction of infrastructure that is used to treat or
convey sewage and industrial wastes under sections 207
and 308 of the CSL (35 P.S. §§ 691.207 and 691.308).

The Board has promulgated regulations in Chapters 91
and 92a for the Department to administer the programs
authorized by the CSL. Chapter 91 establishes a WQM
program for sewage and industrial waste construction
projects, discharges to groundwater through the land
application of sewage and industrial wastes, and the use
of pesticides in surface waters. Section 91.22 (relating to
fees) provides a fee schedule for WQM permit applica-
tions. Most of these fees have not been updated since
1971.

Chapter 92a establishes a permit, monitoring and
compliance program for discharges to surface waters of
this Commonwealth under the CSL, consistent with the
NPDES permitting requirements of section 402 of the
Federal Clean Water Act (33 U.S.C.A. § 1342). The
Department has been delegated the authority to adminis-
ter the Federal NPDES permitting program in this
Commonwealth by the United States Environmental Pro-
tection Agency (EPA) since 1978.

Chapters 91 and 92a authorize the Department to issue
individual WQM and NPDES permits with terms and
conditions specific to the project, discharge or activity
described in the permit application, and to issue general
permits for categories of projects, discharges and activi-
ties that can be regulated by a standard set of terms and
conditions. Persons seeking individual permits submit
permit applications, while persons seeking coverage un-
der a general permit submit NOIs.

The Board has established fees for permit applications
and NOIs in §§ 91.22 and 92a.26. In addition, in 2010
the Board established an annual NPDES permit fee to
aid in funding the cost of the Department’s administra-
tion of the NPDES program. 40 Pa.B. 5767 (October 9,
2010). The Chapter 91 permit fees were initially promul-
gated by the Board in 1971 and subsequently amended in
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1980 and 2000. See 1 Pa.B. 1804 (September 2, 1971);
10 Pa.B. 4294 (November 7, 1980); and 30 Pa.B. 521
(January 29, 2000).

The NPDES fee schedule for individual NPDES permits
remained the same from 1978 until 2010. In 2010, the
Board promulgated an updated fee schedule reflecting
increased fees for most categories of individual NPDES
permits in § 92a.26 and promulgated new annual fees in
§ 92a.62. 40 Pa.B. 5767. These fee increases provided
needed revenue to administer the NPDES program and
reduced reliance on general tax revenue to support the
NPDES program.

Under both §§ 92a.26 and 92a.62, the Department is
required to report to the Board every 3 years on the
adequacy of the fees to administer the NPDES program.
The report analyzes the fiscal solvency of programs by
comparing program funding sources, including fees, with
the costs to administer the program. Fee reports may
contain recommendations to increase fees to eliminate
any identified funding disparities.

On February 18, 2014, the Department presented its
first report to the Board under the NPDES permit fee
schedules promulgated in 2010. The report documented
that the primary sources of revenue to fund the NPDES
program were general tax revenue (50%), Federal grants
(33%) and permit fees (17%). The analysis also high-
lighted that NPDES permit fees in this Commonwealth
are 50% to 90% lower than surrounding and comparable
states for most categories of NPDES permits. On August
21, 2018, the Department presented its second report to
the Board, which illustrated similar conditions as the
2014 report.

Based on current staffing and activities, the Depart-
ment spends approximately $20 million per year to
administer the NPDES program. These funds cover the
following activities:

e Inspection and compliance monitoring of NPDES-
permitted facilities—36%;

e NPDES permit application/NOI reviews—29%;

e Assessment of surface waters throughout this Com-
monwealth, including development of Total Maximum
Daily Loads (TMDL) to support permitting activities—
28%;

e Program management—5%; and
e Program administration—2%.

The Department spends approximately $1.4 million per
year to administer the WQM program, which involves
activities similar to the NPDES program, except for
surface water assessment. The primary sources of rev-
enue to fund the WQM program are general tax revenue
(90%) and permit fees (10%).

The benefits and justifications for the permit fee in-
creases are further explained in section F of this pre-
amble.

The Department’s Bureau of Clean Water (BCW), which
is responsible for the administration of the Clean Water
Program, presented proposed changes to the fees in
Chapters 91 and 92a to the Department’s Agricultural
Advisory Board (AAB) at meetings on: April 28, 2016;
June 23, 2016; October 26, 2017; and August 29, 2019.
The Department presented this final-form rulemaking to
AAB on January 27, 2020, and October 22, 2020.

The BCW presented proposed changes to the fees in
Chapters 91 and 92a to the Department’s Water Re-
sources Advisory Committee (WRAC) at meetings on:

March 24, 2016; September 21, 2016; and October 25,
2017. This final-form rulemaking was also presented to
WRAC on January 30, 2020, and November 19, 2020.

E. Summary of Final-Form Rulemaking and Changes
from Proposed to Final-Form Rulemaking

This final-form rulemaking is summarized as follows,
including modifications the Board has made compared to
the proposed rulemaking published at 49 Pa.B. 1518
(March 30, 2019) and 49 Pa.B. 1665 (April 6, 2019).

§ 91.1. Definitions

This final-form rulemaking adds definitions for the
terms “major facility,” “minor facility” and “small flow
treatment facility,” which are used in the revisions to
§ 91.22. The definitions are consistent with the definition
of these terms in Chapter 92a. In addition, the reference
to § 92.1 in the definition of “CAFO” is updated to
§ 92a.2 (relating to definitions). No change is made to
these definitions from proposed rulemaking to final-form
rulemaking.

$ 91.22. WQM permit fees

Subsection (a) currently identifies WQM permit applica-
tion fees for single residence sewage treatment plants
($25), sewer extensions ($100) and other WQM permits
($500). The existing regulation does not indicate whether
these fees apply to different types of permit applications
(that is, new, amendment, renewal and transfer). This
final-form rulemaking amends subsection (a) to expand
the categories of WQM permit applications from 3 to 12,
and clarify the fees for the various types of permit
applications. These categories are based on an analysis
conducted by the Department of the typical complexity
and amount of time necessary to review the various WQM
permit applications received. These fee categories were
also based on the need for the Department to conduct
inspections during or following construction of the facil-
ities.

The fee schedule in subsection (a) is amended from the
proposed to this final-form rulemaking to reduce the fees
for new joint pesticide WQM permits and new manure
storage and wastewater impoundment WQM permits. The
fee for a new joint pesticide permit has been reduced from
the proposed rulemaking from $500 to $250. The fee for a
new manure storage and wastewater impoundment per-
mit has been reduced from the proposed rulemaking from
$2,500 to $1,000. The Board understands the need to
balance concerns of the regulated community with the
need for a robust program to protect water resources
within this Commonwealth. Accordingly, this final-form
rulemaking has reduced fees from the proposed rule-
making for the previously mentioned WQM permit cat-
egories that include or are likely to include large numbers
of small businesses and farmers. These revisions were
made in response to comments that fees in the proposed
rulemaking would negatively impact small businesses and
agricultural operations, and the fact that the types of
permit applications submitted to the Department by
small businesses and agricultural operations are gener-
ally less complex and require less effort to process than
applications submitted by larger businesses and other
applicants. Similarly, inspections of agricultural opera-
tions and facilities operated by small businesses to evalu-
ate compliance with permit terms and conditions typically
require less time compared with facilities operated by
larger businesses or other applicants.

Subsection (b) currently establishes a ceiling of $500 for
general WQM permit NOI fees. The Board is amending
this subsection to remove this ceiling and replace it with
a requirement that NOI fees for general WQM permits

PENNSYLVANIA BULLETIN, VOL. 51, NO. 35, AUGUST 28, 2021



RULES AND REGULATIONS 5363

may not exceed the amount established for individual
WQM permit application fees for equivalent projects. No
change is made to this subsection from the proposed
rulemaking to this final-form rulemaking.

Subsection (¢) in the proposed rulemaking provided
authorization to the Department to adjust WQM permit
application fees every 2 years based on the United States
Bureau of Labor Statistics Employment Cost Index for
State and Local Government Compensation (ECI), as
necessary to meet the costs of administering the State-
wide Clean Water Program. The Board received numerous
comments questioning the statutory authority for this
provision and offering concerns that the public would not
have an opportunity to comment on fee increases in the
future. While the Department maintains it has statutory
authority for this provision, the Board has elected to
remove the provision from this final-form rulemaking.

Subsection (c) of this final-form rulemaking (subsection
(d) of the proposed rulemaking) requires the Department
to review the adequacy of WQM permit fees every 3 years
and provide to the Board a written report identifying
disparities between the amount of program income gener-
ated by the fees and the costs to administer the program,
along with recommendations to increase fees to eliminate
any disparities. This provision is similar to an existing
provision for NPDES permit fees in § 92a.26(h). The only
change from the proposed rulemaking to this final-form
rulemaking is the subsection designator.

Subsection (d) of this final-form rulemaking (subsection
(e) of the proposed rulemaking) allows the Department to
enter into an agreement with any Federal or Common-
wealth agency or independent Commonwealth commis-
sion to provide an alternative funding mechanism for the
WQM program rather than the payment of the fees
established in § 91.22. This subsection is amended from
the proposed rulemaking to provide the opportunity for
financially distressed municipalities, as determined by
the Department of Community and Economic Develop-
ment (DCED) under the Municipalities Financial Recov-
ery Act (53 P.S. §§ 11701.101—11701.712), to be ex-
empted from WQM permit application fees.

$ 91.27. General WQM permit

The reference to Chapter 92 is amended to Chapter
92a. No change is made to this section from the proposed
rulemaking to this final-form rulemaking.

§ 91.36. Pollution control and prevention at agricultural
operations

The references to § 92.5a and (e)(1)(i) (relating to
prohibitions) are amended to § 92a.29 and (e)(1)(i) (relat-
ing to CAFO), respectively. No change is made to this
section from the proposed rulemaking to this final-form
rulemaking.

§ 91.52. Procedural requirements for underground dis-
posal

The reference to Chapter 92 is amended to Chapter
92a. No change is made to this section from the proposed
rulemaking to this final-form rulemaking.

$ 92a.26. NPDES permit application fees

Subsection (a) is amended to require payment of
NPDES permit application fees to the “Commonwealth of
Pennsylvania” rather than the “Clean Water Fund” consis-
tent with the Commonwealth’s fiscal management poli-
cies. This subsection is further modified to clarify that for
fees based on the annual average design flow of a facility,
the design flows of all discharges from the facility are

totaled. No change is made to this subsection from the
proposed rulemaking to this final-form rulemaking.

Subsection (b) is amended to combine the provisions
currently in subsections (b)—(d) and subsections (c¢) and
(d) are reserved. This subsection addresses permit appli-
cation fees for new individual NPDES permits and the
reissuance of individual NPDES permits associated with
mining activity. Due to corresponding amendments to the
annual fee provisions in § 92a.62 (discussed further as
follows), subsection (b) removes reissuance fees for all
NPDES permits except for mining permits. The facility
categories remain the same except that a new category
for “pesticides” is added. The fees are based on an
analysis of the Department’s costs to review the various
types of permit applications and the Department re-
sources required for ongoing inspections and compliance
monitoring of permitted facilities.

The fee schedule for new NPDES permit applications in
subsection (b) has been modified from the proposed
rulemaking to this final-form rulemaking in response to
concerns from small businesses and agricultural opera-
tions. The Board understands the need to balance con-
cerns of the regulated community with the need for a
robust program to protect water resources within this
Commonwealth. Accordingly, this final-form rulemaking
has reduced fees from the proposed rulemaking for cat-
egories of NPDES permits that include or are likely to
include large numbers of small businesses and farmers.
The fees for new individual NPDES permit applications
have decreased for the following fee categories:

e Small Flow Treatment Facility—from $1,000 to $500;

e Minor Sewage Facility < 0.05 million gallons per day
(MGD)—from $1,500 to $1,000;

e Minor Industrial Waste Facility not covered by efflu-
ent limitations guideline (ELG)—from $5,000 to $3,000;

e Minor Industrial Waste Facility covered by ELG—
from $7,500 to $6,000;

e Industrial Stormwater—from $5,000 to $3,000; and
e CAFO—from $3,000 to $500.

These revisions were made in response to comments
that fees in the proposed rulemaking would negatively
impact small businesses and agricultural operations, and
the fact that the types of permit applications submitted to
the Department by small businesses and agricultural
operations are generally less complex and require less
effort to process than applications submitted by larger
businesses and other applicants. Similarly, inspections of
agricultural operations and facilities operated by small
businesses to evaluate compliance with permit terms and
conditions typically require less time compared with
facilities operated by larger businesses or other appli-
cants.

Subsection (e) addresses fees associated with individual
NPDES permit transfers. This final-form rulemaking does
not change the fees for the transfer of most individual
NPDES permits. This subsection clarifies that transfer
fees apply to individual NPDES permits for CAFOs, MS4s
and Concentrated Aquatic Animal Production (CAAP)
facilities, as well as other types of individual NPDES
permits.

In the proposed rulemaking, subsection (e) included a
$500 fee for an application to transfer an individual
NPDES CAFO permit; in this final-form rulemaking, this
fee has been reduced to $200. This revision was made in
response to comments that fees in the proposed rule-
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making would negatively impact small businesses and
agricultural operations, and the fact that the types of
permit applications submitted to the Department by
small businesses and agricultural operations are gener-
ally less complex and require less effort to process than
applications submitted by larger businesses and other
applicants. Similarly, inspections of agricultural opera-
tions and facilities operated by small businesses to evalu-
ate compliance with permit terms and conditions typically
require less time compared with facilities operated by
larger businesses or other applicants.

Subsection (f) addresses fees associated with amend-
ments of individual NPDES permits, and includes new,
lower fees for minor amendments to individual NPDES
permits for single residence sewage treatment plants
(SRSTP) and small flow treatment facilities (SFTF), as
the current fee for minor amendments to these permits
exceeds or is not in proportion with the fees for SRSTP
and SFTF permit applications for new permits. This
subsection also establishes that major amendment fees
are the same as the annual fees for corresponding facility
or activity categories in § 92a.62. Currently, major
amendment fees are the same as permit reissuance fees,
but with the elimination of reissuance fees from
§ 92a.26(b) (except for mining activity permits), major
amendment fees are set equivalent to annual fees for the
corresponding facility or activity categories. No change is
made to this subsection from the proposed rulemaking to
this final-form rulemaking.

As part of the proposed rulemaking, the Board pro-
posed to modify subsection (g) by removing the cap of
$2,500 on NPDES general permit NOI fees and specifying
that NOI fees cannot exceed application fees and annual
fees associated with individual permits for the equivalent
activity. Upon review of this provision in the proposed
rulemaking, the Board determined that this change would
likely cause confusion and present difficulties in imple-
mentation because of the differences in fee structures for
individual and general permits. To simplify this subsec-
tion, the Board is reverting this final-form rulemaking to
the original language, as promulgated in 2010, whereby
NOI fees are capped at a specific dollar amount, but the
Board is increasing the cap from $2,500 to $5,000. This
change does not, in itself, increase any NPDES general
permit NOI fees. NOI fees are established as part of a
general permit. Any changes to NPDES general permit
NOI fees are subject to public comment as required under
§ 92a.86 (relating to notice of issuance or final action on
a permit), and will be considered as NPDES general
permits come up for renewal. This subsection also re-
quires payment of the annual increment of the NOI fee to
obtain coverage under a general permit when the general
permit allows payment of the NOI fee in annual incre-
ments; this provision is unchanged from the proposed to
this final-form rulemaking. For example, if an NOI fee is
$1,000 and the general permit allows annual incremental
payments of $200 over a 5-year term of the general
permit, a person seeking coverage under the general
permit would be required to submit a payment of $200
with the NOL.

Subsection (f) in the proposed rulemaking provided
authorization to the Department to adjust NPDES permit
application fees every 2 years based on the United States
Bureau of Labor Statistics ECI as necessary to meet the
costs of administering the Statewide Clean Water Pro-
gram. While the Department maintains it has statutory
authority for this provision, the Board has elected to
remove this subsection from this final-form rulemaking.

Subsection (i) of this final-form rulemaking (subsection
(h) of the proposed rulemaking) has been amended from
the proposed rulemaking, similar to § 91.22(d) of this
final-form rulemaking, to provide the opportunity for
financially distressed municipalities, as determined by
DCED under the Municipalities Financial Recovery Act,
to be exempted from NPDES permit application fees.

$ 92a.32. Stormwater discharges

Subsection (b) codifies and clarifies the existing process
of how to submit a “No Exposure Certification” applica-
tion and fee, wherein an applicant is required to submit
the appropriate permit application or NOI, including the
appropriate application or NOI fee, and a “No Exposure
Certification” on forms available from the Department at
least once every 5 years. No change is made to this
subsection from the proposed rulemaking to this final-
form rulemaking.

Subsection (c) codifies and clarifies the existing process
for how to submit a waiver from NPDES permit require-
ments for small MS4 operators, wherein an applicant is
required to submit to the Department the appropriate
permit application or NOI, the appropriate permit appli-
cation or NOI fee, and an application for the waiver on
forms available from the Department at least once every
5 years. No change is made to this subsection from the
proposed rulemaking to this final-form rulemaking.

By specifying what information applicants must include
in permit applications and NOIs, the amendments to
§ 92a.32 aim to support more timely permit decisions by
improving the quality of applications and NOIs submitted
to the Department. Specifically, this final-form rule-
making clarifies which forms must be completed and
which fees must be submitted by those seeking No
Exposure Certification and waivers for MS4 NPDES
permits.

$ 92a.62. NPDES annual fees

Similar to § 92a.26(a), subsection (a) is amended: to
require payment of NPDES permit annual fees to the
“Commonwealth of Pennsylvania” rather than the “Clean
Water Fund” consistent with the Commonwealth’s fiscal
management policies; and to clarify that for fees based on
the annual average design flow of a facility, the design
flows of all discharges from the facility are totaled. This
subsection is amended to change the due date of the
annual fee for individual NPDES permits, such that the
annual fee is the effective date of the last permit issuance
or reissuance for permits issued before this final-form
rulemaking becomes effective and is the effective date of
the initial permit for permits issued after this final-form
rulemaking becomes effective. For example, if an indi-
vidual NPDES permit was last reissued with an effective
date of June 1, 2017, as of the effective date of this
final-form rulemaking, the annual fee for the permit
would be due each year on June 1, regardless of the
effective date of future reissued permits. If an individual
NPDES permit is issued on September 1, 2021, the
annual fee for the permit would be due each year on
September 1. In conjunction with this amendment, and as
previously discussed for § 92a.26(b), permit reissuance
fees are deleted for all NPDES permits that had annual
fees. This subsection currently provides that annual fees
for NPDES permits are due on the anniversary of the
effective date of the permit, a date which often changes
each permit renewal cycle. The amendment to this sub-
section should ease the administrative burden on permit-
tees and on the Department by setting one annual fee
due date for the life of each individual NPDES permit.
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The amendment to this subsection also makes reissuance
fees unnecessary for most individual NPDES permits. No
change is made to this subsection from proposed to this
final-form rulemaking.

Subsection (b) is amended to combine current subsec-
tions (b)—(d), which address annual fees for facilities
with individual NPDES permits. The facility and activity
categories associated with NPDES permit annual fees
remain the same as the existing regulation, except that a
new categories for “pesticides” and “stormwater associated
with construction activities” have been added. The
amended annual fees are based on the typical complexity
and amount of effort necessary for the Department to
review NPDES permit applications for each category of
facility or activity and the resources the Department
dedicates to ongoing inspections and compliance monitor-
ing of permitted facilities and activities. Subsections (c)
and (d) are reserved.

The NPDES permit annual fees for some categories of
facilities in subsection (b) of this final-form rulemaking
have been amended from the proposed rulemaking in
response to concerns from small businesses and agricul-
tural operations. Annual fees have decreased for the
following categories of facilities:

e Small Flow Treatment Facility—from $500 to $250;

e Minor Sewage Facility < 0.05 MGD—from $750 to
$500;

e Minor Industrial Waste Facility not covered by
ELG—from $2,500 to $1,500;

e Minor Industrial Waste Facility covered by ELG—
from $3,750 to $3,000;

e Industrial Stormwater—from $2,500 to $1,500; and
e CAFO—from $1,500 to $500.

These revisions were made in response to comments
that fees in the proposed rulemaking would negatively
impact small businesses and agricultural operations, and
the fact that the types of permit applications submitted to
the Department by small businesses and agricultural
operations are generally less complex and require less
effort to process than applications submitted by larger
businesses and other applicants. Similarly, inspections of
agricultural operations and facilities operated by small
businesses to evaluate compliance with permit terms and
conditions typically require less time compared with
facilities operated by larger businesses or other appli-
cants.

Subsection (c) in the proposed rulemaking provided
authorization to the Department to adjust NPDES permit
annual fees every 2 years based on the United States
Bureau of Labor Statistics ECI as necessary to meet the
costs of administering the Statewide Clean Water Pro-
gram. While the Department maintains it has statutory
authority for this provision, the Board has elected to
delete this subsection from this final-form rulemaking.

Subsection (f) of this final-form rulemaking (subsection
(e) of the proposed rulemaking) has been amended from
the proposed rulemaking, similar to § 91.22(d) and
§ 92a.26(g) of this final-form rulemaking, to provide the
opportunity for financially distressed municipalities, as
determined by DCED under the Municipalities Financial
Recovery Act, to be exempted from NPDES permit annual
fees.

F. Summary of Major Comments and Responses on the
Proposed Rulemaking

The Board received comments and questions from
157 different individuals and organizations during the

comment period, including testimony from one organiza-
tion at a public hearing held on May 1, 2019. Comments
and questions received included collective comments from
2 groups: 69 state legislators and 55 individuals repre-
senting the agricultural sector. The following summarizes
the overarching comments and the Board’s actions in
response. A comment and response document has been
developed for this final-form rulemaking that provides a
full account of public comments and the Department’s
responses.

Legislative commenters believe that the draft rule-
making deviates from the legislative intent of the CSL
and the regulatory authority granted to the Board to
allow for reasonable fees for applications filed and per-
mits issued. They state it was never the intent of the
legislature to fund a sizeable portion of the Clean Water
Program from these fees.

The Board disagrees. The General Assembly gave the
Board the power and duty to adopt regulations to, among
other things, implement the declaration of policy set forth
in section 4 of the CSL. 35 P.S. § 691.5(a). The General
Assembly expressly stated that the “...objective of the
[CSL] [is] not only to prevent further pollution of the
waters of the Commonwealth, but also to reclaim and
restore. . .every stream in Pennsylvania....” 35 P.S.
§ 691.4(3). Moreover, the General Assembly found that
“[tlhe prevention and elimination of water pollution is
recognized as being directly related to the economic
future of the Commonwealth.” 35 P.S. § 691.4(4). The fee
regulations fit directly within the statutory grant of
authority given to the Board and Department. Without
adequate financial resources, the Department’s mission is
at risk and the requirements of the CSL cannot be
fulfilled. The legislature provided the Department the
authority to charge “reasonable filing fees for applications
filed and for permits issued.” 35 P.S. § 691.6 (Emphasis
added). The plain language of the statute authorizes the
Department to charge fees designed to cover the costs
associated with 1) applications for permits and 2) permits
that have been issued. This authorization allows the
Department to meet its statutory obligations in relation
to permits issued, including, but not limited to, inspection
and enforcement activities.

The Board believes that the interpretation advanced by
the commenters would relegate the Department to an
administrator of permits without any responsibility to
monitor compliance or take enforcement action. That was
not the intent of General Assembly when the CSL was
passed. Section 5 of the CSL gives the Department
explicit statutory duties and authority to modify, suspend,
limit, renew or revoke permits as well as act on com-
plaints, conduct inspections and issue orders. 35 P.S.
§ 691.5. The General Assembly intended for the CSL to
be a comprehensive statute to address water pollution
throughout this Commonwealth. Many of those activities
go beyond the mere issuance of permits and includes
enforcement, monitoring activities and the abatement of
nuisances after permits are issued.

The Board promulgated annual fees for NPDES permits
for the first time under Chapter 92a in 2010. 40 Pa.B.
5767. These annual fees were established under section 6
of the CSL (that is, fees for permits issued), and support
the activities of the Department to uphold its other
responsibilities under the CSL related to permits issued
and not solely for the processing of permit applications
filed. Additionally, the Administrative Code of 1929
(71 P.S. § 510-20) authorizes the Board to promulgate
rules and regulations necessary for the proper perfor-
mance of the work of the Department.
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The Board has not modified this final-form rulemaking
based on comments of this nature.

Some legislative commenters say that the amount of
the fee increases is inconsistent with the legislative
directive that fees be reasonable and will impose a
hardship particularly on small businesses and farmers.

The Board believes that the fees are reasonable and
similar to the fees charged by other state environmental
agencies for equivalent permits. The Regulatory Analysis
Form (RAF) and comment and response document for this
final-form rulemaking provide comparisons that show
most of this Commonwealth’s fees under Chapters 91 and
92a will continue to be less than those of neighboring and
comparable states for similar permits. Nevertheless, the
Board understands the need to balance concerns of the
regulated community with the need for a robust program
to protect water resources within this Commonwealth.
Accordingly, this final-form rulemaking has reduced fees
from the proposed rulemaking for categories of WQM and
NPDES permits that include or are likely to include large
numbers of small businesses and farmers. The changes in
the WQM and NPDES permit fee schedules for this
final-form rulemaking will result in a maximum possible
increase in annual revenue of $6.5 million, as compared
with the $8 million maximum possible increase in the
proposed rulemaking.

Legislative commenters say that if the Department
wants the source and method of their funding to be
changed, they must present to the Legislature their
proposal to change the statute. Until then, the program
must abide by the current fee structure designed by the
statute.

The Board disagrees. The assertion that the legislature
only intended the fees authorized by section 6 of the CSL
to cover a fraction of the program’s costs is unsupported.
The statutory language is not limited to establishing fees
to cover the cost of processing permit applications alone.
The General Assembly gave the Department comprehen-
sive authority to protect public health and the environ-
ment under the CSL. This authority not only includes the
issuance of permits, but monitoring compliance, and
enforcement of those permit limits. Nevertheless, under
the proposed rulemaking, fees would have continued to
constitute only a fraction of the program’s costs. Under
the proposal, fees would have contributed approximately
39% of the program’s needs, up from approximately 18%.
With the permit fee decreases made as part of this
final-form rulemaking that fraction from the fees will
decrease.

Some legislative commenters believe the fee increase
amounts to a tax.

The Board disagrees. The courts of this Commonwealth
describe taxes as “revenue-producing measures autho-
rized under the taxing power of the government” and fees
as “regulatory measures intended to cover the cost of
administering a regulatory scheme authorized under the
police power of the government.” City of Philadelphia v.
Southeastern Pennsylvania Transp. Auth., 303 A.2d 247,
251 (1973). Based on Pennsylvania Supreme Court case
law, this rulemaking is raising fees to cover the costs of a
regulatory program and not revenue producing measures
that go into the General Fund.

The Independent Regulatory Review Commission
(IRRC) asks the Board to work with all parties with an
interest in this final-form rulemaking, particularly the
Committee and members of the Legislature, to create a
regulatory environment that is consistent with the intent

of the General Assembly, fair to the regulated community
and protective of this Commonwealth’s natural resources.

The Board appreciates this comment and has at-
tempted to resolve concerns of those having an interest in
this final-form rulemaking. The Board understands con-
cerns about the impact of increased permit fees on the
regulated community. The fee increases in this final-form
rulemaking aim to ensure that the Department has
sufficient resources to protect the health and safety of the
public, to protect this Commonwealth’s water resources,
and to meet other State and Federal obligations while
fairly and equitably distributing the cost to administer
the Clean Water Program among the regulated commu-
nity.

IRRC is concerned that instead of fulfilling govern-
ment’s role of supporting local businesses and communi-
ties in this Commonwealth, this regulation would hurt
many of those who can least afford it.

The Board reduced fees in this final-form rulemaking
for categories of permits that include or are likely to
include large numbers of small businesses and farmers.
However, without the fee increases in this final-form
rulemaking, the Department will be less able to issue
businesses in this Commonwealth timely permits that are
required to conduct their business in a manner protective
of public health and the environment. The lack of ad-
equate resources will also reduce enforcement and moni-
toring activities that may result in more polluted water-
ways thereby impacting the quality of life in this
Commonwealth, which may make this Commonwealth a
less attractive place to start and run a business or raise a
family. Finally, i