
PROPOSED RULEMAKING
STATE BOARD OF MEDICINE

[ 49 PA. CODE CH. 16 ]
Licensure by Endorsement

The State Board of Medicine (Board) proposes to add
§§ 16.12a, 16.12b and 16.12c (relating to definitions for
license by endorsement under 63 Pa.C.S. § 3111;
licensure by endorsement under 63 Pa.C.S. § 3111; and
provisional endorsement license under 63 Pa.C.S. § 3111)
and amend § 16.13(a) (relating to licensure, certification,
examination and registration fees) to read as set forth in
Annex A.
Effective Date

This proposed rulemaking will be effective upon publi-
cation of the final-form rulemaking in the Pennsylvania
Bulletin.
Statutory Authority

The provisions of 63 Pa.C.S. § 3111 (relating to
licensure by endorsement) require licensing boards and
commissions to issue a license, certificate, registration or
permit to an applicant to allow practice in this Common-
wealth provided the applicant meets the following crite-
ria: holds a current license, certificate, registration or
permit from another state, territory or country whose
licensing requirements are substantially equivalent to or
exceed the requirements in this Commonwealth; demon-
strates competency; has not committed any act that
constitutes grounds for refusal, suspension or revocation
of a license, certificate, registration or permit to practice
that profession or occupation in this Commonwealth,
unless the board or commission determines such conduct
is not an impediment to granting the license, certificate,
registration or permit; is in good standing and has not
been disciplined by the jurisdiction that issued the li-
cense, certificate, registration or permit, unless the board
or commission determines the conduct is not an impedi-
ment to granting the license, certificate, registration or
permit; and the applicant pays fees, as established by
regulation. Section 3111(b) of 63 Pa.C.S. authorizes
boards and commissions to issue a provisional license,
certificate, registration or permit while an applicant is
satisfying remaining requirements for licensure by en-
dorsement, for which the Board must set by regulation
the terms of expiration. Additionally, section 8 of the
Medical Practice Act of 1985 (act) (63 P.S. § 422.8),
section 207 of the Naturopathic Doctor Registration Act
(NDRA) (63 P.S. § 272.207), and section 3 of the Acupunc-
ture Licensure Act (ALA) (63 P.S. § 1803) provides the
Board with broad authority to adopt regulations as are
reasonably necessary to carry out the purposes of the act,
the NDRA and the ALA.

The act of July 1, 2020 (P.L. 575, No. 53) added 63
Pa.C.S. § 3111 as part of the consolidation of the act of
July 2, 1993 (P.L. 345, No. 48) (Act 48) (repealed) into 63
Pa.C.S. Chapter 31 (relating to powers and duties). The
text of 63 Pa.C.S. § 3111 was originally added to Act 48
by the act of July 1, 2019 (P.L. 292, No. 41).
Background and Need for the Amendments

This proposed rulemaking is needed to effectuate 63
Pa.C.S. § 3111, which requires the Board to issue a
license to applicants who meet the requirements for
licensure by endorsement. Under 63 Pa.C.S. § 3111, the
Board must determine whether the jurisdiction’s stan-

dards for licensure are substantially equivalent to or
exceed those established by the Board. Additionally, 63
Pa.C.S. § 3111(a)(2) requires the Board to determine the
methods of competency, including completion of continu-
ing education or experience in the profession or occupa-
tion for at least 2 of the 5 years immediately preceding
the filing of the application. Under 63 Pa.C.S.
§ 3111(b)(2), the Board must establish, by regulation, the
expiration of the provisional endorsement license. This
proposed rulemaking sets forth the criteria for eligibility
for licensure by endorsement, including the specific meth-
ods required for an applicant to demonstrate competency
as well as requirements for granting a provisional en-
dorsement license.

Description of the Proposed Amendments

The Board proposes to add § 16.12a to include a
definition of the term ‘‘jurisdiction’’ consistent with
63 Pa.C.S. § 3111. Proposed § 16.12b requires an appli-
cant to satisfy nine criteria required for licensure by
endorsement. The first criterion, as set forth in proposed
§ 16.12b(a)(1), requires an applicant to have a current
license, certificate, registration or permit in good standing
to practice as a medical physician and surgeon, nurse-
midwife, acupuncturist, practitioner of Oriental medicine,
physician assistant, respiratory therapist, athletic trainer,
behavior specialist, perfusionist, genetic counselor,
prosthetist, orthotist, pedorthist, orthotic fitter or
naturopathic doctor in another jurisdiction whose stan-
dards for licensure are substantially equivalent to or
exceed those under the act, the NDRA (63 P.S.
§§ 272.101—272.301) or the ALA (63 P.S. §§ 1801—
1806.1).

Section 16.12b(a)(1) also requires the standards for
licensure to be substantially equivalent to standards set
forth in the Board’s regulations, to include § 16.12 (relat-
ing to general qualifications for licenses and certificates),
which outlines the general qualifications for licensure for
all licenses issued under the Board. Section 16.12 in-
cludes licensure standards for legal age, good moral
character, intemperate use of alcohol or drugs, and felony
convictions. In addition to meeting the requirements of
§ 16.12, an applicant must also meet the applicable
regulatory requirements under §§ 17.1 regarding medi-
cine and surgery, 18.2, 18.13, 18.13a, 18.141, 18.307,
18.504 regarding athletic trainers, 18.524, 18.603, 18.703,
18.814, 18.824, 18.833 and 18.843.

Under § 16.12b(a)(2), an applicant from another coun-
try or territory must submit a copy of the current
applicable law, regulation or other rule governing
licensure and scope of practice in the jurisdiction that
issued the license. Section 16.12b(a)(2)(i) is applicable to
countries that use languages other than English. Where
the applicable law, regulation or other rule is in a
language other than English, the Board would require, at
the applicant’s expense, translation of the applicable law,
regulation or other rule by a professional translation
service. Section 16.12b(a)(2)(ii) would also require that
the copy of the applicable law, regulation or other rule
include the enactment date. The purpose of this section is
to allow the Board to evaluate the licensure requirements
of the other country or territory to make a determination
as to whether their licensure standards are substantially
equivalent to those of this Commonwealth.

Proposed § 16.12b(a)(3) requires demonstration of com-
petency. Under subsection (a)(3)(i), an applicant for a
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license to practice as a medical physician and surgeon,
nurse-midwife, acupuncturist, practitioner of Oriental
medicine, physician assistant, respiratory therapist, ath-
letic trainer, behavior specialist, perfusionist, genetic
counselor, prosthetist, orthotist, pedorthist, orthotic fitter
or naturopathic doctor must provide proof of competency
by demonstrating experience in the practice of the profes-
sion. To demonstrate competency by experience, an appli-
cant must demonstrate the licensed practice of the profes-
sion for at least 2 of the 5 years immediately preceding
the filing of the application in the jurisdiction that issued
the license, certificate, registration or permit. This means
that the individual must establish to the Board that they
practiced for any 2 of the preceding 5 years while holding
the license, certificate, registration or permit in the
profession for which the applicant is applying.

Additionally, to show competence, applicants must dem-
onstrate English proficiency under subsection (a)(3)(ii).
Under section 24 of the act (63 P.S. § 422.24) the Board
has authority to require applicants whose principal lan-
guage is other than English to demonstrate English
proficiency by examination. Under the act, English profi-
ciency is necessary because of the crucial nature of the
services provided by physicians and other allied health
professionals. Physicians and allied health professionals
licensed under the Board must be able to communicate
with medical staff, patients and family members on a
daily basis. To demonstrate English proficiency under
subsection (a)(3)(ii), an applicant may take an English
proficiency examination, including the Test of English as
a Foreign Language (TOEFL), the Occupational English
Test or another substantially equivalent English profi-
ciency examination as approved by the Board. In follow-
ing the spirit of 63 Pa.C.S. § 3111, which encourages
elimination of unnecessary barriers to licensure, the
Board also offers other options that allow an applicant to
demonstrate English proficiency including the following:
professional education program was in English; the pro-
fessional training was in an English-speaking facility;
entry examination to practice in the profession was in
English; or certification by the Educational Commission
for Foreign Medical Graduates.

Proposed subsection (a)(4) and (5) incorporate the statu-
tory prohibitions in 63 Pa.C.S. § 3111 pertaining to
conduct that would constitute grounds for refusal, suspen-
sion or revocation of a license, certificate, registration or
permit to practice the profession or occupation, and prior
discipline by the jurisdiction that issued the license.

Proposed subsection (a)(6) provides for payment of an
application fee, as required by 63 Pa.C.S. § 3111(a)(5).
The applicable fee for licensure by endorsement under 63
Pa.C.S. § 3111(a)(5) is the application fee in § 16.13 of
the Board’s current fee schedule for all professionals
licensed under the Board.

Proposed subsection (a)(7) requires that applicants
meet the malpractice insurance requirements under the
act, section 3.2 of the ALA (63 P.S. § 1803.2), this chapter
and Chapter 18 (relating to State Board of Medicine—
practitioners other than medical doctors). Proposed sub-
section (a)(8) requires applicants to satisfy application
requirements, as set forth in the act and Chapters 16 and
17 (relating to State Board of Medicine—general provi-
sions; and State Board of Medicine—medical doctors) and
Chapter 18. Finally, proposed subsection (a)(9) requires
completion of 3 hours of training in child abuse recogni-
tion and reporting, which is mandated continuing educa-
tion under 23 Pa.C.S. § 6383(b)(3)(i) (relating to educa-
tion and training).

In proposed § 16.12b(b), the Board may require a
personal interview or additional information to assist the
Board in determining eligibility and competency. When a
personal interview is necessary, the applicant may re-
quest the interview to be conducted by video teleconfer-
ence for good cause shown. Consistent with 63 Pa.C.S.
§ 3111(a)(4) and (5), proposed § 16.12b(c) authorizes the
Board, in its discretion, to determine that an act prohib-
ited under section 41 of the act (63 P.S. § 422.41), section
204 of the NDRA (63 P.S. § 272.204) or disciplinary
action by a jurisdiction are not impediments to the
granting of a license, certification, registration or a
permit by endorsement under 63 Pa.C.S. § 3111.

Consistent with 63 Pa.C.S. § 3111(b), proposed
§ 16.12c(a) (relating to provisional endorsement license
under 63 Pa.C.S. § 3111) provides that the Board, in its
discretion, may issue a provisional endorsement license
while an applicant is satisfying remaining requirements
under 63 Pa.C.S. § 3111 and proposed § 16.12b. Proposed
§ 16.12c(b) sets the expiration of a provisional endorse-
ment license at 1 year, unless the Board determines that
an expiration date of less than 1 year is appropriate.
Additionally, upon a written request, the Board may
extend the term of the license upon a showing of good
cause. Proposed § 16.12c(c) sets forth reasons for which a
provisional endorsement license will be terminated by the
Board, including when the Board denies or grants a
license, or the provisional endorsement licensee fails to
comply with the terms of a provisional endorsement
license. Finally, proposed § 16.12c(d) clarifies that while
an individual may reapply for a license by endorsement
under proposed § 16.12b, the Board will not issue a
subsequent provisional endorsement license to an appli-
cant who previously held a provisional endorsement
license that expired or was terminated.

In proposed § 16.13(a), the Board proposes to amend
the names of the application fees for the medical doctor
license without restriction. This proposed rulemaking
removes the terms ‘‘accredited’’ and ‘‘unaccredited.’’ In-
stead, the Board distinguishes the applications based
upon whether the medical college was within or outside
the United States and Canada. The Board has deter-
mined that the standards for licensure in the United
States and Canada are substantially equivalent to those
of this Commonwealth; therefore, those applications are
not as time-consuming as applications where the medical
college is located outside the United States and Canada.
The amendment to this section is consistent with
§ 16.12b(a)(1) in that the review process for individuals
who attended a medical college outside of the United
States or Canada will be more in-depth and necessitates
a higher fee. For these applications, the Board must
review the laws and regulations of other countries or
territories to determine whether the licensure require-
ments are substantially equivalent or exceed those of this
Commonwealth as outlined in § 16.12b(a)(1)(i)—(iii).
Thus, the review process for individuals who attended a
medical college within the United States or Canada will
require less Board time and should require a lower fee. In
the application for licensure by endorsement, the Board
will include a question in its online platform as to
whether the applicant is a graduate of a medical college
within the United States or Canada to determine the
appropriate fee.

Fiscal Impact and Paperwork Requirements

This proposed rulemaking will have no adverse fiscal
impact on the Commonwealth or its political subdivisions.
The costs to the Board related to processing applications
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for licensure by endorsement will be recouped through
fees paid by applicants. Applicants who apply for
licensure by endorsement will be impacted by the initial
application fees in § 16.13. Applicants will have to pay
the initial application fee (medical doctor $35 graduate of
medical college within the United States or Canada and
$85 for graduate of medical college outside of the United
States or Canada; $75 behavioral specialist; $50 nurse
midwives, perfusionist, genetic counselor, prosthetists,
orthotist; $30 physician assistant, acupuncturist, practi-
tioner of Oriental medicine, respiratory therapist, $25
pedorthist, orthotic fitter; $20 athletic trainer). The Board
has published a proposed rulemaking that would impose
a $100 fee for naturopathic doctors at 51 Pa.B. 7877
(December 18, 2021). Applicants must complete child
abuse recognition and reporting training, as required by
23 Pa.C.S. § 6383(b)(3)(i). There are free in-person and
online child abuse recognition and reporting training
options available; therefore, the Board does not anticipate
a negative fiscal impact for this statutorily mandated
training. If an applicant is unable to establish English
proficiency by demonstrating that their education, train-
ing or examination was in English and they must take
the TOEFL examination or another examination, the cost
to the applicant is approximately $200.

Sunset Date

The Board continuously monitors the cost effectiveness
of the Board’s regulations. Therefore, no sunset date has
been assigned.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on August 1, 2022, the Board submitted
a copy of this proposed rulemaking and a copy of a
Regulatory Analysis Form to the Independent Regulatory
Review Commission (IRRC) and to the Chairpersons of
the Senate Consumer Protection and Professional
Licensure Committee and the House Professional
Licensure Committee. A copy of this material is available
to the public upon request.

Under section 5(g) of the Regulatory Review Act, IRRC
may convey comments, recommendations or objections to
the proposed rulemaking within 30 days from the close of
the public comment period. The comments, recommenda-
tions or objections shall specify the regulatory review
criteria in section 5.2 of the Regulatory Review Act (71
P.S. § 745.5b) that have not been met. The Regulatory
Review Act specifies detailed procedures for review, prior
to final publication of the rulemaking, by the Board, the
General Assembly and the Governor.

Public Comment

Interested persons are invited to submit written com-
ments, recommendations or objections regarding this pro-
posed rulemaking to Board Counsel, Department of State,
State Board of Medicine, P.O. Box 69523, Harrisburg, PA
17106-9523 or RA-STRegulatoryCounsel@pa.gov within
30 days following publication of this proposed rulemaking
in the Pennsylvania Bulletin. Reference 16A-4958
(Licensure by endorsement), when submitting comments.

MARK B. WOODLAND, MPH, MD,
Chairperson

Fiscal Note: 16A-4958. No fiscal impact; (8) recom-
mends adoption.

Annex A

TITLE 49. PROFESSIONAL AND
VOCATIONAL STANDARDS

PART I. DEPARTMENT OF STATE

Subpart A. PROFESSIONAL AND
OCCUPATIONAL AFFAIRS

CHAPTER 16. STATE BOARD OF
MEDICINE—GENERAL PROVISIONS

Subchapter B. GENERAL LICENSE,
CERTIFICATION AND REGISTRATION

PROVISIONS

(Editor’s Note: The following sections are proposed to
be added and are printed in regular type to enhance
readability.)
§ 16.12a. Definitions for license by endorsement

under 63 Pa.C.S. § 3111.

The following term, when used in §§ 16.12b and 16.12c
(relating to license by endorsement under 63 Pa.C.S.
§ 3111; and provisional endorsement license under 63
Pa.C.S. § 3111), has the following meaning, unless the
context clearly indicates otherwise:

Jurisdiction—A state, territory or country.
§ 16.12b. Licensure by endorsement under 63

Pa.C.S. § 3111.

(a) Requirements for issuance. To be issued a license by
endorsement under 63 Pa.C.S. § 3111 (relating to
licensure by endorsement), an applicant must satisfy all
of the following conditions:

(1) Have a current license, certification, registration or
permit in good standing in another jurisdiction whose
standards for licensure are substantially equivalent to or
exceed those under the following:

(i) The act, the Naturopathic Doctor Registration Act
(NDRA) (63 P.S. §§ 272.101—272.301) or the Acupuncture
Licensure Act (ALA) (63 P.S. §§ 1801—1806.1).

(ii) Section 16.12 (relating to general qualifications for
licenses and certificates).

(iii) Sections 17.1 regarding medicine and surgery, 18.2,
18.13, 18.13a, 18.141, 18.307, 18.504 regarding athletic
trainers, 18.524, 18.603, 18.703, 18.814, 18.824, 18.833
and 18.843, as applicable.

(2) An applicant who holds a license, certificate, regis-
tration or permit in another country or territory must
submit a copy of the current applicable law, regulation or
other rule governing licensure, certification, registration
or permit requirements and scope of practice in the
jurisdiction that issued the license, certificate, registra-
tion or permit. The following apply:

(i) If the applicable law, regulation or other rule is in a
language other than English, at the applicant’s expense,
the applicable law, regulation or other rule shall be
translated by a professional translation service and veri-
fied to be complete and accurate.

(ii) The copy of the applicable law, regulation or other
rule must include the enactment date.

(3) Demonstrates competency by establishing the fol-
lowing:

(i) Experience in the practice of the profession by
demonstrating, at a minimum, that the applicant has
actively engaged in the licensed practice of the profession
under a license, certificate, registration or permit in a
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substantially equivalent jurisdiction or jurisdictions, for
at least 2 of the 5 years immediately preceding the filing
of the application with the Board.

(ii) English language proficiency by demonstrating one
of the following:

(A) The applicant’s educational program was in Eng-
lish.

(B) The applicant’s training was at an English-
speaking facility.

(C) The applicant’s entry examination was taken in
English.

(D) The applicant is certified by the Educational Com-
mission for Foreign Medical Graduates.

(E) The applicant has achieved a score of at least 83, or
similar score acceptable to the Board, on the Test of
English as a Foreign Language examination.

(F) The applicant has achieved a score of 350 in each of
the four subtests of the Occupational English Test.

(G) The applicant has achieved a passing score on a
substantially equivalent English proficiency examination
as approved by the Board.

(4) Have not committed any act that constitutes
grounds for refusal, suspension or revocation of a license,
certification, registration or permit to practice prohibited
by section 41 of the act (63 P.S. § 422.41) or section 204
of the NDRA (63 P.S. § 272.204).

(5) Have not been disciplined by the jurisdiction that
issued the license, certification, registration or permit.

(6) Have paid the applicable application fee as required
by § 16.13 (relating to licensure, certification, examina-
tion and registration fees).

(7) Satisfies the professional liability insurance re-
quirements as required under the act, section 3.2 of the
ALA (63 P.S. § 1803.2), this chapter and Chapter 18
(relating to State Board of Medicine—practitioners other
than medical doctors).

(8) Have applied for a license, certification, registration
or permit in accordance with this chapter in the manner
and format prescribed by the Board.

(9) Completes 3 hours of training in child abuse recog-
nition and reporting from a provider approved by the
Department of Human Services as required under 23
Pa.C.S. § 6383(b)(3)(i) (relating to education and train-
ing).

(b) Interview and additional information. An applicant
may be required to appear before the Board for a personal
interview and may be required to submit additional
information, including supporting documentation relating
to competency, experience or English proficiency. The
applicant may request the interview to be conducted by
video teleconference for good cause shown.

(c) Prohibited acts. Notwithstanding subsection (a)(4)
and (5), the Board may, in its discretion, determine that
an act prohibited under section 41 of the act (63 P.S.
§ 422.41), section 204 of the NDRA (63 P.S. § 272.204) or
a disciplinary action taken by another jurisdiction is not
an impediment to licensure under 63 Pa.C.S. § 3111.
§ 16.12c. Provisional endorsement license under 63

Pa.C.S. § 3111.
(a) Provisional endorsement license. The Board may, in

its discretion, issue a provisional endorsement license to
an applicant while the applicant is satisfying remaining
requirements for licensure by endorsement under 63
Pa.C.S. § 3111 (relating to licensure by endorsement) and
§ 16.12b (relating to licensure by endorsement under 63
Pa.C.S. § 3111).

(b) Expiration of a provisional endorsement license
(1) An individual holding a provisional endorsement

license may practice for up to 1 year after issuance of the
provisional endorsement license. The Board, in its discre-
tion, may determine that an expiration date of less than 1
year is appropriate.

(2) Upon written request and showing of good cause,
the Board may grant an extension of no longer than 1
year from the expiration date of the provisional endorse-
ment license.

(c) Termination of a provisional endorsement license. A
provisional endorsement license terminates if any of the
following occurs:

(1) When the Board completes its assessment of the
applicant and denies or grants the license.

(2) When the holder of the provisional endorsement
license fails to comply with the terms of the provisional
endorsement license.

(d) Reapplication. An individual may reapply for
licensure by endorsement under § 16.12b after expiration
or termination of a provisional endorsement license;
however, the individual may not be issued a subsequent
provisional endorsement license.
§ 16.13. Licensure, certification, examination and

registration fees.

(a) Medical Doctor License:
License Without Restriction:

Application, graduate of [ accredited ] a medical
college within the United States or Canada . . . . . . $35

Application, graduate of [ unaccredited ] a
medical college outside of the United States
or Canada. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $85

Biennial renewal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $360

* * * * *
[Pa.B. Doc. No. 22-1210. Filed for public inspection August 12, 2022, 9:00 a.m.]

PENNSYLVANIA PUBLIC
UTILITY COMMISSION
[ 52 PA. CODE CHS. 3 AND 65 ]

Application of 52 Pa. Code § 3.501 to Certificated
Water and Wastewater Utility Acquisitions, Merg-
ers and Transfers

Public Meeting held
December 16, 2021

Commissioners Present: Gladys Brown Dutrieuille, Chair-
person; John F. Coleman, Jr., Vice Chairperson; Ralph
V. Yanora

Application of 52 Pa. Code § 3.501 to Certificated Water
and Wastewater Utility Acquisitions, Mergers, and

Transfers; Doc. No. L-2020-3017232

Notice of Proposed Rulemaking Order

By the Commission:

In accordance with Section 501 of the Public Utility
Code, 66 Pa.C.S. § 501, the Pennsylvania Public Utility
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Commission (Commission) formally commences this rule-
making principally to amend its existing regulations at 52
Pa. Code §§ 3.501 and 3.502, as discussed below.

Pursuant to 66 Pa.C.S. § 1101, a public utility must
obtain a certificate of public convenience from the Com-
mission in order to offer, render, furnish, or supply public
utility service in Pennsylvania. Section 1103 of the Public
Utility Code, 66 Pa.C.S. § 1103, establishes the procedure
to obtain a certificate of public convenience. That provi-
sion provides, in relevant part, that a ‘‘certificate of public
convenience shall be granted by order of the commission,
only if the commission shall find or determine that the
granting of such certificate is necessary or proper for the
service, accommodation, convenience, or safety of the
public.’’1 After a public utility obtains the right to com-
mence service under 66 Pa.C.S. § 1101, it may make
subsequent applications for certificates of public conve-
nience pursuant to 66 Pa.C.S. § 1102 to, among other
things, begin service to new territories, abandon service,
and transfer used or useful utility assets. 66 Pa.C.S.
§§ 1102(a)(1)—(3). Section 1102(a)(5) serves a similar
purpose as Sections 1101, 1102(a)(1), and (a)(3), but is
limited to municipal corporations that provide public
utility service beyond their corporate limits.

The Commission has promulgated regulations in 52
Pa. Code Chapter 3 governing practice before the Com-
mission, including procedures for applications for certifi-
cates of public convenience under 66 Pa.C.S. § 1103.
Section 3.501 governs applications for certificates of pub-
lic convenience as a public water or wastewater collection,
treatment, or disposal provider.2 Section 3.502 governs
protests to applications under Section 3.501.3

The Commission proposes to amend its regulations
governing the application for certificates of public conve-
nience as to the acquisition of water and wastewater
service providers by existing, certificated Class A utilities.
The proposed amendments streamline some requirements
for established utilities during the process of acquisition
of another water or wastewater service provider. Smaller
updates are proposed to other sections to reduce require-
ments which are no longer needed generally, and we also
propose editorial changes for provisions related to these
principal amendments. While the Commission stream-
lines this process in order to decrease the time required
to review applications, neither the changes to the Com-
mission’s regulations nor this Order should be read to
limit the Commission’s thorough review of applications or
its authority to issue data requests in support of that
review. The purpose of regulatory requirements for appli-
cations is to define information and documents which are
routinely needed for Commission review and which are
not likely to change. Other information is better collected
through separate means such as data requests. The
Commission also takes this opportunity to revise Section
3.501 unrelated to acquisitions as well as updating 52
Pa. Code § 65.16 and creating a new section to modernize
the obligations of Class A, B, and C water and wastewa-
ter utilities.

Background

Section 3.501 was initially promulgated in April 1976.4
The information required by the regulation was relatively
limited, requiring a full description of the waterworks
project’s construction, a map showing the project and its
boundaries, information regarding the topography of the

project, the schedule of project construction, the transpor-
tation and distribution specifications, estimated custom-
ers at years 1, 5, and 10, and the ultimate future
development of the project.5 Wastewater systems were not
within the regulation’s original scope.

The Commission greatly expanded Section 3.501 in
October 1983 to require applicants to include information
related to Department of Environmental Protection (DEP)
approvals, various River Basin Commission approvals,
and neighboring utilities, and to provide procedural
mechanisms for application protests.6 The Commission
amended Section 3.501 again in January 1997 to specifi-
cally include wastewater service and to explain that,
‘‘[a]lthough more detail is required, most of the require-
ments can be met by submitting the same documents to
the Commission as must be submitted to DEP.’’7 The 1997
amendments include the requirement of demonstrating
compliance with Section 5 of the Pennsylvania Sewage
Facilities Act, 35 P.S. § 750.5, also known as an Act 537
Official Sewage Facilities Plan (Act 537 Plan).

The Commission revisited Section 3.501 most recently
in April 2006, expanding its requirements further at the
behest of the Independent Regulatory Review Commission
and DEP. The Commission explained:

The final regulation in § 3.501(a)(2)(vi) requires an
applicant to provide a Map of Service Area including
the County Comprehensive Plan, Municipal Compre-
hensive Plan, and Zoning Designations if requested.
An applicant letter is required to address compliance
with the applicable requirements of these plans pur-
suant to § 3.501(a)(7) regardless of whether the
Commission requests a copy of these voluminous
documents. [Current] Section 3.501(b) provides addi-
tional considerations that the Commission will con-
sider and may rely on. This includes Comprehensive
Plans, Multimunicipal Plans, Zoning Ordinances and
Joint Zoning Ordinances reflecting the Municipalities
Planning Code. This reflects our agreement with
IRRC and DEP about important considerations that
should be considered when evaluating an applica-
tion.8

As Section 3.501 currently stands, it treats all acquisi-
tions under a single scheme, requiring largely the same
information from both new and existing utilities.

Section 3.501 requires significant information related to
compliance with DEP regulations and seeks information
related to the types of financial and managerial fitness
that certificated utilities presumably possess. The Com-
mission’s Orders amending Section 3.501 in 1983, 1997,
and 2006 create necessary requirements to ensure small
systems prove their viability prior to operation. This fits
Commission policy that ‘‘[m]any small water systems in
this Commonwealth are not viable and need to be
restructured. Most new water systems being created in
this Commonwealth are small and are likely candidates
for becoming nonviable.’’9 The ‘‘objective of the Commis-
sion [is]. . .to substantially restrict the number of nonvi-
able drinking water systems by discouraging the creation
of new nonviable small systems.’’10 The Commission has
stated ‘‘[t]he regionalization of water and wastewater
systems through mergers and acquisitions will allow the
water industry to institute better management practices

1 66 Pa.C.S. § 1103(a).
2 52 Pa. Code § 3.501.
3 52 Pa. Code § 3.502.
4 6 Pa.B. 911.

5 Id.
6 13 Pa.B. 3221.
7 27 Pa.B. 414, 419.
8 36 Pa.B. 2097, 2098-99.
9 52 Pa. Code § 69.701(a)(1) (Commission’s general policy statement on the viability

of small water systems).
10 52 Pa. Code § 69.701(a)(3).
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and achieve greater economies of scale.’’11 In seeking to
prevent the creation of nonviable systems, the documen-
tation required under Section 3.501 for certificated appli-
cants in good standing may have become unnecessarily
burdensome, with the unintended consequence of making
water and wastewater system regionalization more diffi-
cult.

The Commission has long held its procedural regula-
tions are a work in progress; Section 3.501 is no exception
to this view. As the field of utility regulation evolves, so
must the Commission’s rules of practice. The certificate of
public convenience is one of the principal tools the
Commission uses to authorize qualified entities to provide
utility service in the Commonwealth.

The application process for certificates of public conve-
nience is a collaborative one, where the interests of
consumers, small businesses, and the applicant utility
must be taken into account. Where an acquisition is
involved, the Commission must also become familiar with
the additions to an established utility’s water or wastewa-
ter system.

At the February 6, 2020 public meeting, the Commis-
sion directed the Law Bureau and the Bureau of Techni-
cal Utility Services to prepare an advanced notice of
proposed rulemaking regarding 52 Pa. Code § 3.501.12

Thus, at the April 30, 2020 public meeting, the Commis-
sion issued an Advance Notice of Proposed Rulemaking
asking numerous questions of stakeholders to receive
comprehensive input from those interested in improving
the application process.

While the Commission’s questions were wide-ranging
and covered many aspects of the application process
under Sections 3.501 and 3.502, and more, the core of the
Commission’s inquiry was an investigation of whether
and how the Commission may improve the process of
applications for certificates of public convenience when a
well-established water or wastewater service provider
seeks to acquire another utility service provider.

Commenters provided helpful feedback which will en-
sure the Commission’s regulations are well-targeted to
serve the interests of all stakeholders. Composing this
feedback, commentators’ remarks broadly supported mod-
ernizing the Commission’s regulations in this area. Posi-
tive feedback was provided by commenters representing
consumer interests13 as well as industry.14

Commenters include the Pennsylvania Chapter of the
National Association of Water Companies (NAWC), the
Office of Consumer Advocate (OCA) the Coalition for
Affordable Utility Service and Energy Efficiency in Penn-
sylvania (CAUSE-PA), Aqua Pennsylvania, Inc. (Aqua),
Pennsylvania-American Water Company (PAWC), The
Manwalamink Water Company and Manwalamink Sewer
Company (collectively, Manwalamink), and the Pennsyl-
vania Association of Township Supervisors (PATS). Suez
Water Pennsylvania Inc. (Suez) filed a letter in support of
NAWC.

Comments15

A. Should the Commission create different application
processes for ‘‘well-established’’ utilities when they ac-
quire other water or wastewater service providers? If so,
how should the Commission define a ‘‘well-established’’
utility subject to streamlined application process?

The OCA comments that different application processes
for well-established utilities may be possible, but that
‘‘well-established’’ should mean more than simply ‘‘certifi-
cated’’ and that the amount of time in which a utility
holds a certificate of public convenience should not be the
definition of ‘‘well-established’’.16 OCA proposes the exist-
ing definition of financial, managerial and technical vi-
ability may be used to analyze whether a utility is
‘‘well-established’’ and that depending on how often the
utility files, whether a utility is ‘‘well-established’’ may be
reanalyzed from time to time.17

NAWC advocates in favor of a three-tiered application
process. The three tiers draw a distinction between
well-established utilities, small but pre-existing utilities,
and applicants which are not existing water or wastewa-
ter utilities. For well-established utilities, NAWC suggests
adapting the definition of capable public utility found in
Section 529(m) of the Public Utility Code. Under NAWC’s
system, a well-established utility would be ‘‘a public
utility which regularly provides water and/or wastewater
service to 4,000 or more customer connections which is
not an affiliated interest of the water or wastewater
system being acquired and which provides adequate,
efficient, safe and reasonable service.’’18

PAWC comments that revisions to Sections 3.501 and
3.502 are critically important. It recounts the history of
the regulation and the evolution of the problems the
regulation works to address. PAWC further points out
that when previous revisions were made, electronic access
to the various records required in Section 3.501 were not
available. Thus, PAWC contends the collection of the
extensive documentation required by the Section are no
longer justified now that internet access to these docu-
ments is viable.19

Aqua submitted comments in support of a differential
treatment of ‘‘previously certificated Class A water and
wastewater utilities that are operating in the Common-
wealth and are in good standing with the PUC and
DEP’’.20 Aqua proposes two methods for achieving this
differential treatment, either through extensive modifica-
tions of Section 3.501 while retaining the regulation in its
current structure, or by adding a new subsection appli-
cable solely to Class A utilities providing service in the
Commonwealth.21

Disposition

Taking into account the views and suggestions of
commenters, the Commission finds that while there
should be a distinction between well-established utilities
and other utilities, the Commission should not adopt a
system whereby the classification process adds too much
complexity even if the ultimate application requirements
on well-established utilities are reduced. As a result, the
Commission would at this stage propose a classification

11 52 Pa. Code § 69.721(a) (Commission’s general policy statement on water and
wastewater system acquisitions).

12 Motion of Commissioner Ralph V. Yanora.
13 Comments of the Office of the Consumer Advocate, p. 2 (‘‘The OCA submits that

there may be modifications that will make the process more efficient for all
stakeholders.’’)

14 Comments of Aqua Pennsylvania, Inc., p. 3 (‘‘Aqua commends the Commission for
their continued initiatives to make improvements to water and wastewater application
requirements.’’)

15 For organization, some of the inquiries of the Commission and the responses
thereto have been consolidated. Although the responses to some inquiries provided
useful information, the Commission finds the matters involved may be more appropri-
ately resolved outside the context of this proceeding, and thus are not included in this
NOPR.

16 OCA Comments at 2.
17 OCA Comments at 2-3.
18 NAWC Comments at 8-9.
19 PAWC Comments at 2-3.
20 Aqua Comments at 4.
21 Aqua Comments at 4.
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system distinguishing between Class A utilities and all
other utilities, except where necessary forms of proof
require further specification. This distinction would be
limited to applications for acquisitions, and not applica-
tions generally.

Regarding the organization of the regulation, the cur-
rent Section 3.501 makes some distinctions between
established utilities and proposed utilities. See, e.g., 52
Pa. Code 3.501(a)(5)(i), (ii) (differential forms of proof for
revenue and operating expenses for existing and proposed
utilities). The Commission proposes to retain these dis-
tinctions and create a new subsection which applies
specifically to well-established utilities.22 Well-established
utilities will be carved out of the presently existing 3.501
requirements except to the extent reestablished in the
new subsection.

B. Should the Commission allow existing utilities to
complete an original cost study, under Section
3.501(a)(1)(ii)(A), after an acquisition has closed rather
than requiring the study at the time of application
submission?

The OCA comments that when an acquired utility is
certificated there is no need to wait for an original cost
study to be submitted because the information would
already be available on file with the Commission. For
service providers to be acquired which are not presently
regulated by the Commission, the OCA is supportive of
the option of submitting an original cost study after
closing of the transaction.23

PAWC comments in support of allowing original cost
studies to be submitted after a transaction has closed.
According to PAWC, it is common for sellers to have
projects under construction in a way that makes an
accurate original cost study impossible at the time of the
filing of an application. PAWC asserts that for municipal
sellers, asset lists and depreciation schedules are often
incomplete, and as such it is necessary to wait until after
closing to produce an accurate study. PAWC further
comments in support of using original cost studies for
acquisition adjustments under 52 Pa. Code § 69.711 and
§ 69.721.24

Aqua comments that for existing utilities acquiring
non-certificated entities, the applicant should not be
required to provide original cost studies as part of the
application, but should be able to submit them in the next
base rate case. Aqua notes that many acquired systems
do not have adequate records to develop original cost
prior to the acquisition. Aqua argues that no party is
prejudiced if an original cost study is submitted in the
acquiring utility’s next base rate case, as then all parties
will be able to review and challenge the original cost
study. Aqua also asserts that for fair market value
applications, original cost studies are a necessary part of
the engineering assessment which is submitted sepa-
rately. Finally, for main extension applications, Aqua
argues original cost studies should not be required as in
many cases the facilities have not yet been installed at
the time of the application.25

Disposition

The Commission agrees that it should modify Section
3.501(a)(1)(ii)(A) to allow for an original cost study to be
filed after approval of a relevant application for well-
established utilities. The Commission has prior experi-

ence allowing certain applicants to submit original cost
studies after an acquisition rather than at the time of
application submission.26 Allowing applicants to submit
this information later does not appear to harm the public
interest, and allowing utilities to acquire assets and
submit an original cost study to be considered in the
context of the acquiring utility’s next base rate case, in
accordance with Sections 69.721(e) and (f) of the Commis-
sion’s regulations, 52 Pa. Code § 69.721(e) and (f), helps
to ensure that the acquiring utility will be able to provide
more accurate information to the Commission.27 While
the OCA is correct that this information should be readily
available to acquiring utilities, oftentimes the selling
utility has not fulfilled its statutory duties or is not
well-managed, hence the need for the acquisition. For
these reasons, the Commission proposes to allow for the
filing of original cost studies to be considered in the
context of the acquiring utility’s next base rate case.28

The filing and service of original cost studies through this
method should follow the Commission’s policy statement
at 52 Pa. Code § 69.711, which already provides for the
submission and service of original cost studies when an
acquiring utility seeks an acquisition adjustment.

C. As alternative compliance to providing municipal
and county comprehensive plans as well as zoning desig-
nations under section 3.501(a)(2)(vi), what other docu-
mentation can be provided? And what are the costs and
benefits of those alternatives?

The OCA points out that the present form of Section
3.501(a)(2)(vi) only requires county and municipal com-
prehensive plans if the Commission requests the informa-
tion. The OCA suggests that an applicant may be able to
reduce costs by submitting this information in an elec-
tronic form or by submitting a link to the information, as
the information may be available from county or munici-
pal websites.29

PAWC agrees with the OCA that the current iteration
of the subsection only requires this information upon
request. Still, PAWC recommends the elimination of the
requirement or for the Commission to clarify when a
request is necessary and appropriate. PAWC finally as-
serts that this requirement should not be necessary for
the acquisition of an existing system, as the applicable
zoning designations would have already been per-
formed.30

Aqua comments that this requirement is unnecessary
for acquisitions and main extensions. Aqua notes that
when a utility is not expanding beyond an existing plant
footprint, then providing a statement to that effect should
be sufficient. In the case of main extensions, Aqua says
zoning and local planning commission review will have
already been completed at the time of the application,
and as such providing comprehensive plans are unneces-
sary. Aqua lastly suggests that when a utility intends to
provide service beyond the existing service territory of the
acquired entity or beyond the area to be served by a main
extension, the utility should provide a letter to the

22 See Annex, new Section 3.501(b).
23 OCA Comments at 3.
24 PAWC Comments at 13-14.
25 Aqua Comments at 7.

26 Application of Aqua Pennsylvania Wastewater, Inc. (APW) for approval of: (1) the
acquisition by APW of certain wastewater system assets of Tobyhanna Township
situated within Tobyhanna Township, Monroe County, Pennsylvania; and (2) the right
of APW to begin to offer, render, furnish and supply wastewater service to the public in
a portion of Tobyhanna Township, Monroe County, Pennsylvania, Docket No. A-2016-
2575001 (Order entered March 16, 2017).

27 Original cost studies should contain the materials specified in, and should be filed
in accordance with, Commission regulations. See 52 Pa. Code § 69.721(d)—(f).

28 See Annex, new Section 3.501(b)(1).
29 OCA Comments at 4.
30 PAWC Comments at 14.
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Commission from the County or Township that the new
area of service is in compliance with comprehensive
plans.31

PSATS is strongly supportive of the Section 3.501
requirement that an applicant provides applicable county
and municipal comprehensive plans, as well as zoning
designations, if the Commission requests copies.32

Disposition

The Commission finds the requirement that utilities
provide municipal and county comprehensive plans and
zoning ordinances is unnecessarily burdensome both on
Class A utilities in the process of an acquisition, as well
as established utilities which do not qualify as Class A
utilities. The Commission is primarily interested in verifi-
cation of compliance with these documents, not obtaining
copies of these documents for some other use. Therefore,
the Commission proposes to require applicants to obtain
certification letters, signed by an authorized representa-
tive of each affected county and municipality, that any
addition to the service territory of an applicant complies
with applicable county and municipal comprehensive
plans and zoning ordinances, as further discussed below.
Under the proposed regulations, if any county or munici-
pality does not provide a certification regarding compli-
ance with comprehensive plans or zoning ordinances, as
further discussed below, the applicant must still provide
such comprehensive plans and zoning ordinances and
verify compliance through an alternative method. Also, if
in a particular case the Commission needs a copy of any
of these documents in full, it may still request this
information from the utility.33 The Commission proposes
to eliminate Section 3.501(a)(2)(vi) and modify Section
3.501(a)(7) to provide relief to utilities generally and add
new Section 3.501(b)(4) as a less extensive requirement
for well-established utilities.

D. As alternative compliance to identifying the future
number of connections anticipated for the next 10 years
under Section 3.501(a)(3)(ii), what other information can
be provided? And what are the costs and benefits of those
alternatives?

The OCA comments that an acquiring utility should be
able to develop the information requested in Section
3.501(a)(3)(ii): the future number of connections for 10
years. The OCA submits that this information is impor-
tant for demonstrating the financial, technical, and mana-
gerial viability of an acquiring utility, and for other
entities seeking certificates of public convenience.34

PAWC comments in support of eliminating the require-
ment for well-established utilities to project the future
number of anticipated connections for the next 10 years
following the application. PAWC comments that for
existing-system acquisitions or line extensions, this infor-
mation is unnecessary. PAWC comments that alternative
documentation may be provided in the form of Chapter 94
reports. See 25 Pa. Code §§ 94.1 et seq. Ultimately,
PAWC argues, the need for a 10-year projection, or any
projection, is highly dependent on the purpose of the
information in the application, especially whether the
purpose is projected adequate capacity, which should be
presumed for well-established systems, or future viability
of the system based on an adequate customer base. PAWC

contends that the usefulness of this information is under-
cut by the lack of any definitive documentation to confirm
compliance.35

Aqua comments that the requirement for identifying
future connections should be limited to 5 years. For
wastewater systems, Chapter 94 reports submitted to
DEP require a 5-year projection. Aqua’s comments sup-
port keeping the water application projection consistent
with similar DEP requirements. Aqua argues that main
extensions are generally brought to serve a specific
customer or group of customers or group of customers,
and a projection is unnecessary because the number of
new connections is stated in the application.36

Disposition

The Commission proposes a 5-year requirement for
adoption. Modifying the current requirement of Section
3.501(a)(3)(ii) would serve to align the Commission’s
regulatory requirements with that of DEP. Aligning re-
quirements between agencies generally serves to preserve
oversight while drastically reducing compliance costs. As
such, unless there is a special need for higher require-
ments in a particular context, it is good policy to align
similar requirements between agencies. The Commission
does not conclude there is any special need presently, and
therefore we propose to amend Section 3.501(a)(3)(ii) and
adopt the same requirement for anticipated connections
for well-established utilities applying to acquire a water
or wastewater service provider.37

E. As alternative compliance to providing a DEP 5-year
compliance history of affiliated utilities, what other infor-
mation can be provided? And what are the costs and
benefits of those alternatives?

The OCA comments, regarding the DEP 5-year compli-
ance history of an applicant, affiliate, or parent thereof,
that ‘‘[t]he information can provide a wider view of the
compliance history of the organization or acquiring en-
tity.’’38 The OCA submits that electronic submission of the
DEP 5-year compliance history of utilities or affiliates of
the applicant or the applicant’s parent company may
reduce administrative costs while still providing a full
and complete picture of the compliance history beyond the
applicant’s direct compliance history.39

PAWC comments that the 5-year compliance history
requirement should not be applied to well-established
utilities with a demonstrated history of DEP compliance.
PAWC states in support that, ‘‘DEP compliance can be
presumed and any violations promptly addressed.’’40

PAWC does not see significant benefits or burdens from
alternative documentation, but rather believes that the
DEP compliance history requirement should be elimi-
nated entirely. PAWC argues that DEP may file a protest
to an application if needed.41

Aqua comments on the burdensome impact of this
requirement on already certificated Class A water and
wastewater utilities. According to Aqua, the requirement
that the 5-year compliance history reaches all affiliates
and parent corporations could reach well over 100 sys-
tems. Aqua states that in more recent applications, it has
provided compliance histories only for those systems of
similar type or location to the acquired system, or
provided a statement in the application that Aqua’s

31 Aqua Comments at 8.
32 PSATS Comments at 2.
33 See Annex,
34 OCA Comments at 4.

35 PAWC Comments at 15.
36 Aqua Comments at 8-9.
37 For well-established utilities, see Annex, new Section 3.501(b)(5).
38 OCA Comments at 4.
39 OCA Comments at 4-5.
40 PAWC Comments at 15.
41 PAWC Comments at 16.
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systems are in general compliance with DEP regulations.
Aqua submits that this practice should be embedded
officially in the regulation.42 As for the costs and benefits
of potential alternative documentation, Aqua comments
that reducing the requirements applicable to existing
utilities will save in time and documentation. These
savings, according to Aqua, will translate to reduced
transaction costs which will ultimately benefit ratepay-
ers.43

Disposition
An applicant’s DEP compliance history is a necessary

part of any application, whether it be for a well-
established utility acquiring another water or wastewater
service provider or an applicant seeking to expand their
service territory. That being said, as the Commission is
not seeking a full review of DEP compliance each time a
well-established utility acquires another utility, we pro-
pose to adopt Aqua’s suggestion and issue a data request
to seek the compliance history of the applicant for a
comparable DEP region when such information is needed.

F. What are the potential costs and benefits to the
addition of a requirement to Section 3.501(a)(6) requiring
the applicant to provide a copy of any DEP-approved
Sewage Facilities Planning Modules and/or the current
Act 537 Official Sewage Facilities Plan, if applicable?
What alternative documentation could be provided to
show that an application complies with Act 537 and what
are the costs and benefits of these alternatives?

The OCA comments that it does not oppose an appli-
cant providing a copy of a DEP-approved Sewage Facil-
ities Planning Modules or their current Act 537 Plan. The
OCA posits that this information benefits stakeholders by
providing them the opportunity to see the proposed
acquisition in the context of these documents. The OCA
proposes providing the documents in electronic formats to
reduce costs if the information is voluminous.44

PAWC opposes the addition of a requirement for an
applicant to provide a copy of a DEP-approved Sewage
Facilities Planning Module or an Act 537 Plan. PAWC
argues that the Commission’s review of Act 537 Plans,
while originally to verify that the applied-for service area
matches the Act 537 Plan, has ventured into areas that
are not within the Commission’s jurisdiction. PAWC as-
serts Commission review related to this area has become
overly burdensome and extensive. PAWC instead suggests
that the Commission should not conduct an independent
evaluation of the Act 537 Plan, but should condition its
application-approval on the acquiring utility obtaining all
necessary DEP approvals prior to closing. PAWC finally
asserts that DEP may file a protest with the Commission
relating to an application.45

NAWC comments that there is no need for the Commis-
sion to determine whether a capable water or wastewater
utility is in compliance with laws enforced by DEP and
other agencies. Instead, NAWC suggests that applicants
should merely notify the Commission that it has obtained
all necessary DEP and other approvals. NAWC adds that
DEP requires the completion of an Act 537 Plan special
study concurrent with an acquisition, which can be
difficult for some municipalities to complete before clos-
ing.46

Aqua notes that during acquisitions of municipal waste-
water systems, the Act 537 Plan documentation provided

by the selling utility is often incomplete, and will need to
be updated concurrently with the acquisition. As such,
while Aqua does not object to providing Act 537 Plan
documents, it asserts that incompleteness of this docu-
mentation should not delay the approval of an acquisi-
tion. For private sales, Aqua states that the acquiring
utility can send a certified letter to the municipality of
the pending sale and can request an update to the Act
537 Plan. For main extensions, developers typically are
required to obtain sewage facilities planning module
approval prior to the time an application is made to the
Commission.47

Aqua and PAWC repeat these arguments with respect
to documentation that assures compliance with Section 5
of the Pennsylvania Sewage Facilities Act.48

Disposition
The Commission agrees with commenters that the

current requirement of Section 3.501(a)(6) is resource
intensive for existing wastewater utilities when they are
acquiring other utilities. However, the information con-
tained in Act 537 Plans is necessary for the Commission
to perform its duties in regulating the service of these
same utilities. As such, the Commission proposes to
require the submission of this information, to the extent
applicable, so long as the Commission does not have
ready access to this information through other means.49

J. Section 3.501(a)(7) requires an applicant to submit
copies of certifications issued by certain government
agencies that the applicant is in compliance with their
mandates. What alternative documentation could be pro-
vided to satisfy this requirement’s purpose?

The OCA comments that while it is not certain what
alternatives are viable for the certification requirements
in Section 3.501(a)(7), for Class A utilities that file a large
number of applications each year, an affidavit from the
applicant that they are in compliance and in good stand-
ing with each applicable governmental entity may be
sufficient.50

PAWC comments that the requirements of Section
3.501(a)(7) are unduly burdensome for well-established
utilities. PAWC suggests that instead of the current
requirements, applicants should be allowed to identify
which government entities’ mandates are applicable to
the entity to be acquired, as well as identifying if the
entity to be acquired has any existing violations. PAWC
further comments that if the acquired utility has existing
violations, the applicant should address how they will be
remediated. PAWC again asserts that the relevant gov-
ernmental entities interests are protected by their ability
to file a protest.51

PSATS supports the requirement that an applicant
submit a letter to address compliance with the applicable
requirements of municipal plans regardless of whether
the Commission requests a copy of the plans themselves.
PSATS supports the currently written language of Section
3.501(a)(7)(iv) as they state the burden should be on the
applicant to demonstrate compliance with these plans.52

Aqua proposes that the requirements of Section
3.501(a)(7) should not apply to Class A water and waste-
water utilities already providing service. Aqua states that
in applications over the past several years, it has neither
received letters from the entities listed under Section

42 Aqua Comments at 9.
43 Aqua Comments at 9-10.
44 OCA Comments at 5.
45 PAWC Comments at 17.
46 NAWC Comments at 11-12.

47 Aqua Comments at 10—12.
48 35 P.S. § 750.5.
49 See Annex, new Section 3.501(b)(7)(v).
50 OCA Comments at 6-7.
51 PAWC Comments at 18-19.
52 PSATS Comments at 2.
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3.501(a)(7), nor is it aware whether the entities provide
letters to that effect. For these reasons, Aqua does not
believe it is necessary for Class A utilities to provide this
information. Aqua contends this requirement is targeted
at utilities proposing to start services or construct new
facilities.53

Disposition
We agree with PAWC’s suggestion that applicants be

allowed to identify which government entities’ mandates
are applicable to the entity to be acquired, as well as to
identify if the entity to be acquired has any existing
violations. However, we also agree with PSATS and the
OCA that evidence of compliance with municipal and
county comprehensive plans and zoning ordinances is
important as part of the Commission’s consideration. The
requirement to provide evidence of compliance with mu-
nicipal and county comprehensive plans and zoning ordi-
nances and the identification of applicable requirements
or mandates of the government entities should be consid-
ered independently. Whereas applicants must always
verify compliance with the requirements of any officially
adopted county comprehensive plans, municipal compre-
hensive plans, and applicable zoning designations, appli-
cants should only be required to verify compliance with
the requirements or mandates of the governmental enti-
ties identified in Section 3.501(a)(7) if requirements are
applicable to the entity or additional service territory
being acquired. That is, we do not propose to require the
applicant to blanket each identified entity with a request
for verification of compliance. The applicant is, however,
expected to complete the required due diligence to deter-
mine the existence of any requirements or mandates
applicable, and then verify compliance with the identified
governmental entity. The current language of Section
3.501(a)(7) only requires certifications relating to appli-
cable requirements.

In the Commission’s experience, and to the contrary of
Aqua’s comments, utilities have been able to submit
signed statements from affected governmental entities
through a form letter requesting certification of the
applicant’s compliance from the relevant agency. Verifica-
tion of this compliance is especially necessary if the
applicant is a proposed utility or is seeking an expansion
of service territory.

We propose that an Applicant must provide evidence
with their application to the Commission that the appli-
cant requested certifications from governmental entities.
Upon filing of an application, applicants are expected to
address the status of pending certification requests and
are further expected to supplement the record with
responses if they are received prior to the issuance of a
certificate of public convenience. If timely responses are
not received, we proposed that general applicants must
certify that the application complies with applicable
requirements or mandates and must still provide copies of
the needed documents. For well-established utilities in
acquisition proceedings, a narrower certification require-
ment is proposed.54

Applicants are expected to, in good faith, determine
whether prudent and reasonable accommodations may be
made to address local land use and planning require-
ments. For example, as discussed in Section O below,
governmental entities could determine that including an
area along the route of a main extension conflicts with
land use and planning goals due to the existence of a
mandatory connection ordinance. Alternatively, affected

officials could determine that not including an area along
the route of a main extension conflicts with local land use
and planning goals. In either instance, if appropriate and
reasonable, the applicant should revise their requested
service territory to eliminate or mitigate identified con-
flicts in advance of seeking Commission authorization.

K. Should Section 3.501(d) be revised to use a less than
60-day protest period for an application either in limited
circumstances or in all circumstances?

The OCA comments that the protest period should not
be shortened. The OCA asserts that the issues presented
in an application can have a large impact of individuals
and businesses. The OCA argues that the current 60-day
period for filing a protest is a reasonable period for all
involved and gives an interested party sufficient time to
understand the impacts of the application. The OCA
additionally contends that in situations when people are
required to connect, shortening the protest period would
be unreasonable.55

Aqua’s position on the protest period is that the current
period of 60 days is too long, and that it should be
shortened to 15 days. Aqua supports its position by noting
that in its experience with applications generally, the
protest period after publication in the Pennsylvania Bulle-
tin for acquisitions or main extensions runs 15 days.
Aqua proposes that the Secretary of the Commission
should be able to extend a 15-day default protest period if
necessary.56

PSATs comments ‘‘Section 3.501(d) should be revised to
use a protest period of less than 60 days. All parties,
including affected municipalities, need an appropriate
amount of time to file protests to these applications.’’57

PSATS does not indicate what length an appropriate time
to file protests should be, if not the current protest period.

PAWC comments that a 15-day protest period should be
used, unless otherwise provided.58

Disposition

The Commission agrees that protest periods under
Sections 3.501 and 3.502 may be shortened. A review of
recent applications proceedings since the prior modifica-
tion of these rules indicates that most utility protests do
not take the full sixty days to file. While the utility
commenters seek to shorten the protest period to 15 days,
this period would not seemingly allow sufficient time for
impacted parties to participate in an application’s pro-
ceedings, in particular members of the public. The Com-
mission’s review indicates that protests are often filed
after a 15-day period would be expired, and it is not the
Commission’s intent to shift burdens between stakehold-
ers, rather the Commission’s goal in shortening the
protest period is to balance the need for timely and
efficient consideration by the Commission for utilities
while ensuring a proper opportunity for due process and
access by interested parties to application proceedings
through filing a protest. The Commission concludes that
shortening the default protest period to 15 days would
impose significant burdens on the ability of the public to
file a protest, given the current times in which protests
are filed. Moreover, the utility commenters in favor of a
15-day protest period present no evidence to show that a
fourfold reduction in the protest period would not be
harmful to interested parties’ ability to protest. Specifi-
cally, one reason for a longer protest period is that

53 Aqua Comments at 13.
54 See Annex, new Section 3.501(b)(7)(iv).

55 OCA Comments at 7.
56 Aqua Comments at 13-14.
57 PSATS Comments at 2.
58 PAWC Comments at 19.
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municipal meetings often occur only monthly, which may
be a significant way in which the public becomes aware of
an application. The Commission has concerns that overly
shortening the protest period coupled with reducing no-
tice requirements, as discussed below, will result in
reduced awareness of applications among the public.

The Commission instead proposes that shortening the
protest period to 30 days in the proposed Section 3.501(d)
would improve the speed of the application process,
without imposing too restrictive of a time burden on
potential protests. A Commission review of a sample of
applications indicates that while this period is slightly
shorter than the average time to protest since the last
major revision of Section 3.501, given that delayed pro-
tests have commonly been filed by sophisticated protest-
ers, the Commission concludes that a 30-day period will
not substantially impact these filers. If there is a problem
that causes a delay in a protest filing, the Commission
proposes to retain the option of allowing a protest to be
late-filed, but only upon due cause shown. The Commis-
sion proposes to explicitly state that municipal meeting
schedules should be factored in when determining good
cause has been shown for a late filing.

L. Should Section 3.501(d) be revised to require publi-
cation of the notice of an application once a week for two
consecutive weeks in a newspaper of general circulation
located in the territory covered by the application, rather
than the requirement in Section 3.501(d) to publish daily
for two consecutive weeks?

PAWC comments in support of modifying the publica-
tion requirements of Section 3.501(d). PAWC suggests
that the subsection should at least be modified to provide
for notice in a territorial newspaper of general circulation
once a week for two consecutive weeks, but PAWC also
suggests that the Commission should consider taking
further action. PAWC argues that electronic media is
quickly replacing newspapers and is causing publication
challenges and increased expenses for legal notices.59

The OCA comments that providing less notice is not
consistent with due process and that if the frequency of
newspaper publication is lowered and the protest period
is shortened as discussed above then it would adversely
impact the due process provided to those potentially
impacted by an application. The OCA adds that notice
could be provided by additional methods such as a bill
insert and that the notices used in Section 1329 and 1102
applications could be used as an example of how to
structure a notice, as opposed to a Section 1308 applica-
tion.60

PSATS comments that if the Commission reduces news-
paper publication requirements, then it should add other
means of reaching out to impacted persons to provide
notice such as websites and social media. PSATS further
comments that with decreased newspaper publication
schedules, the current daily publication requiring for
application notices may not be possible to achieve.61

Aqua comments that through Commission recent Secre-
tarial Letter practices, a once-per-week newspaper publi-
cation requirement is already occurring and providing
adequate notice to customers. Aqua contends that if
additional notice requirements are warranted for a par-
ticular application, then the Commission has the author-
ity to order such additional notice.62

Disposition

Commenters arguments regarding the changing nature
of media and the difficulty and expense of providing
notice to non-customer interested parties are well-taken.
The Commission proposes to alter the current require-
ment from newspaper notice once a day for two consecu-
tive weeks, to require newspaper notice once a week for
two consecutive weeks as the default process.

M. Should applicants be required to provide evidence
that anticipated subdivisions and land developments to be
served by the utility in the requested service territory
have been granted preliminary and final plan municipal
approval?

PAWC does not support a requirement that an appli-
cant provide evidence that potential land developments
have been granted municipal approvals. PAWC states
that developers do not generally inform utilities until
such approvals have been granted. PAWC contends that
municipalities have the option to protest an application,
and that this area is within the jurisdiction of planning
commissions and municipalities.63

PSATS supports a rule that applicants must provide
evidence that anticipated subdivisions and land develop-
ments to be served by the applicant utility have been
granted preliminary and final plan approval. PSATS
argues that a rule requiring disclosure of preliminary and
final approval would be an improvement on the existing
regulation because the mere plan of a developer does not
mean the proposed development will meet with existing
zoning requirements.64

Aqua comments in opposition to a requirement that
final plan approval for subdivisions should be included in
an application. Aqua argues that, almost always, final
approval is conditioned on proof that the developer can
obtain public water or wastewater service. Instead, Aqua
proposes that it would be beneficial to include parcels
that have preliminary approval in the service territory of
an acquisition application to smooth the eventual addition
of those developments into the applicant’s service base.
Aqua contends this would benefit developers who would
not have to wait for an initial application to conclude
before any new extension application could be filed, and it
would benefit the Commission as utilities would not have
to file applications to add just a few new parcels. Aqua
also proposes allowing utilities to include nearby areas
with failing septic systems in the service area request so
that a new application would not need to be filed later.65

Disposition

The Commission proposes, based on comments and
prior experience, that where an application is primarily
intended to extend service territory to a planned develop-
ment, the applicant should provide evidence of prelimi-
nary plan approval for anticipated subdivisions and final
plan approval whenever such approval is granted. With-
out providing evidence of even conditional plan approval,
service territory requests may become too speculative,
which will not serve to simplify the process and may
unduly burden the applicant’s existing ratepayers.
Rather, it would appear to increase the need for future
applications to clean up speculative and, ultimately,
faulty service territory requests. Furthermore, conditional
plan approval provides a comparator for the Commission
in order to confirm the utility has properly advised
municipal regulatory bodies of the extent of the planned

59 PAWC Comments at 19.
60 66 Pa.C.S. §§ 1102, 1308, 1329. OCA Comments at 7-8.
61 PSATS Comments at 2.
62 Aqua Comments at 14.

63 PAWC Comments at 20.
64 PSATS Comments at 3.
65 Aqua Comments at 14-15
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service territory contemporaneous with the Commission
review. The Commission has experienced such a case, as
in the recent Application of the York Water Co.—
Wastewater for Approval of the Right to: (1) Acquire
Certain Wastewater Facilities from CCD Rock Creek LLC;
& (2) Begin to Offer, Render, Furnish or Supply Wastewa-
ter Serv. to the Pub. in a Portion of Straban Twp., Adams
Cty., Pennsylvania, Docket No. A-2019-3014022 (Order
entered Sept. 17, 2020), where the utility’s application to
the Commission did not align with the information the
utility and developer provided municipal regulatory bod-
ies. Similarly, in the Initial Decision of former ALJ
Chestnut in a contested utility application proceeding
involving Newtown Artesian Water Company, ALJ Chest-
nut recommended denial of Newtown Artesian’s applica-
tion given the fact that the affected municipality had not
granted preliminary plan approval regarding an antici-
pated land development included in the requested terri-
tory.66

The Commission recognizes that many applications
may involve developments in some ancillary manner, and
that applicants may not be aware of the status or
boundaries of developments located within a requested
territory. Consequently, to strike an appropriate balance,
the Commission proposes that applicants be required to
provide municipally-approved preliminary plans, final
plans, or associated meeting minutes evidencing such
approvals only if an application involves extending service
to a development outside of the applicant’s service terri-
tory.67

N. Parties should discuss the extent to which Section
3.501 should apply to applications filed pursuant to
Section 1329 of the Public Utility Code, 66 Pa.C.S.
§ 1329, and the Commission’s Section 1329 Application
Filing Checklist, and what changes to Section 3.501
might be made in order to better comport with 66 Pa.C.S.
§ 1329.

PAWC comments that Section 3.501 should not be
applied to Section 1329. PAWC contends that the Section
1329 application checklist is already unduly burdensome
and ‘‘bears no resemblance to the limited filing require-
ments in the statute.’’ PAWC states the checklist operates
as a hindrance to fair market value acquisitions and
should not be used as a model for revisions to 3.501.
PAWC argues that the Commission’s reevaluation of 3.501
should cause it to reconsider the Section 1329 process.68

NAWC comments that Chapter 11 acquisition proceed-
ings and Section 1329 proceedings should not be governed
by the same procedures. In particular, NAWC objects to
the extensive documentation required in a 1329 proceed-
ing, and also the individual customer notice. NAWC
argues the additional issue in 1329 proceedings—fair
market value rate base—indicates the application proce-
dures should be different. NAWC contends ‘‘there is no
need for the extensive documentation required for a
Section 1329 acquisition application.’’69

The OCA comments that the contents of the Section
1329 Application Filing Checklist should not be modified
as part of these amendments to Section 3.501. The OCA
notes that the Section 1329 filing requirements were
developed in two implementation orders over the course
of multiple years.70

Aqua’s comments comport with the general view that
these application types should not be treated the same.
Aqua contends Section 1329 applications require exten-
sive up-front documentation because of the six-month
consideration period contained in the Section. Alterna-
tively, Aqua says, the Section 3.501 application require-
ments may be more flexible because there is no statutory
time by which standard applications must be approved.
In addition, Aqua argues that changes to the Section 1329
Application Filing Checklist should only be made after
notice and opportunity to be heard under the Implemen-
tation Order docket.71

Disposition

The Commission accepts the comments of the inter-
ested parties that Section 1329 application requirements
and the Section 3.501 application requirements serve
separate purposes and should not be made uniform.
Accordingly, while we modify Section 3.501 as part of this
proceeding, at this time, the Commission will consider the
Section 1329 application process as independent.

O. Parties should discuss whether applicants should
follow additional processes and procedures regarding
property owners that would be required to connect to an
applicant’s system upon application approval but which
have not requested service from the utility, including, but
not limited to, property owners located in municipalities
which have adopted a mandatory connection ordinance.

The OCA comments in support of requiring applicants
to notify property owners that would be required to
connect to an applicant’s system upon application ap-
proval. The OCA suggests that this notice should be
provided over and above any notice required by a munici-
pality when the mandatory connection ordinance was
adopted. The OCA further suggests that the notice should
include information on the mandatory connection ordi-
nance, rates, and how property owners may protest the
application.72

PAWC comments in opposition to providing additional
notice procedures for customers who would be forced by a
mandatory connection ordinance to connect to the appli-
cant’s system. PAWC contends these customers would
have the opportunity to participate in the political process
leading up to the approval of the ordinance, and there
should not be additional processes beyond the required
notice in the application filing.73

Aqua comments that the procedures for connecting
adjacent customers to its system already fall under its
existing tariff requirements. In support, Aqua states that
generally, a municipality with a mandatory connection
ordinance will require customers who are within a certain
distance of a public system to disconnect from any private
water source or disposal facility and connect to the public
system. Aqua comments that it already includes adjacent
parcels in its applications so that if there is a failure of a
private well or septic system, the parcel may be connected
to Aqua’s system without an additional application.74

Disposition

Mandatory connection ordinances may present certain
issues for both property owners and governmental enti-
ties. Regarding property owners, the Commission does not
intend to create situations where property owners are
required to become utility customers without either a

66 Application of Newtown Artesian Water Company, Docket No. A-212070F0004,
Initial Decision at 18 (Initial Decision issued June 1, 2004).

67 See Annex, Section 3.501(a)(10)
68 PAWC Comments at 20-21.
69 NAWC Comments at 5.
70 OCA Comments at 8.

71 Aqua Comments at 15. The docket for the Section 1329 Implementation Orders is
Docket No. M-2016-2543193.

72 OCA Comments at 9.
73 PAWC Comments at 21.
74 Aqua Comments at 16.
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request for service or reasonable notice of the utility’s
rates, rules, and regulations. While PAWC is correct that
customers would have had the opportunity to participate
in the political process leading up to the approval of the
ordinance, many customers may have chosen not to
participate in that process at the time because there was
no infrastructure in place that would subject them to the
requirement at that time. If a jurisdictional utility is
granted an additional service territory, the utility could
extend facilities within that service territory, which may
subject property owners to mandatory connection ordi-
nance requirements. The mere possibility of a private
well or septic system failure is not adequate evidence of
the need for an additional service territory. Indeed,
depending on the language of the mandatory connection
ordinance, the distance within which properties must
connect, and local site conditions, all property owners
within a requested territory, including those with func-
tioning wells or septic systems, may be required to fund
and install customer-owned service lines or laterals, and
may even be required to fund utility infrastructure.75

However, we also do not intend to promote fragmented
service territories or increase the number of applications
utilities would be required to file. The use of additional
notice regarding rates, rules, and regulations, to include
information on the mandatory connection ordinance and
how property owners may protest the application, may be
appropriate. Therefore, the Commission proposes to re-
quire that if the application includes a request to provide
service in an area covered by a mandatory connection
ordinance, the notice provided to customers and to the
general public must include conspicuous notice that such
an ordinance applies. As part of this proceeding, we seek
input from commenters as to what form such notice
should take.

Regarding governmental entities, we note that by re-
quiring applicants to include a copy of their proposed
service territory when seeking land use/planning certifica-
tions from governmental entities, such governmental enti-
ties should be better informed as to whether an appli-
cant’s requested service territory includes areas along the
length of a proposed main extension. Should a govern-
mental entity determine that an applicant’s requested
service territory does not conform with land use, plan-
ning, or other legal requirements due to the existence of a
mandatory connection ordinance, the Commission will
consider any protest or comments filed by such govern-
mental entities when reviewing an applicant’s request,
consistent with Section 3.501.

P. Should an acquiring utility identify the existence of
lead service lines (LSLs) or damaged wastewater service
laterals (DWSLs) and the projected costs to remove LSLs
or replace DWSLs within the territory to be acquired.

The OCA comments in support of identifying lead
service lines and damaged wastewater service laterals as
well as the projected costs to remove or replace the
subject lines within the territory to be acquired.76 The
OCA argues disclosure of this information will assist the
Commission and parties in accurately determining the
potential benefits of an acquisition.

Aqua and PAWC do not believe acquiring utilities
should be required to identify the existence of LSLs and
DWSLs, as well as their projected costs.77 Both utilities

base their position on the argument that it would be
exceedingly difficult to collect this information when the
lines are not yet owned by the applicant, and the records
of these lines are limited or non-existent.78 PAWC notes
that once the acquisition is complete, the new customers
will be eligible for PAWC’s lead service line replacement
program.79

Disposition

The Commission agrees with the OCA that discovering
and replacing LSLs and DWSLs and understanding the
costs of replacement is critical to understanding the
public benefits of an acquisition. Plus, identifying these
public health risks is the first step in their mitigation.
That being said, the Commission recognizes the difficulty
in identifying the full extent of LSLs and DWSLs by
acquiring utilities prior to operating the facilities. Yet, an
experienced utility has sufficient expertise to complete,
based upon the age of the system and utilizing available
seller system information, an inventory or estimate of
potential LSLs and DWSLs as part of its acquisition due
diligence and, therefore, we propose that utilities will be
required to complete such an assessment and disclosure
as part of application filings.80 Moreover, in order to
achieve the benefits of improved LSL and DWSL replace-
ment, the Commission does not propose to require acquir-
ing utilities to identify the lines before an application, but
proposes a requirement that an applicant state with
particularity a plan for the inclusion of new lines into the
LSLR Program or DWSL Program as set forth in the
proposed regulations at 52 Pa. Code §§ 65.55 and 66.35.
While these program requirements have not yet been
implemented, it is critical that the applications for acqui-
sitions are synergistic with the Commission’s rules for the
implementation of Act 120 of 2018.81

Q. Are there changes that should be made to Section
3.502 (relating to protests to 3.501 applications)?

PAWC and Aqua comment that Section 3.502 should be
made to conform with the proposed protest period
changes to Section 3.501.82 The OCA proposes that the
Commission should provide an indication in Section 3.502
that a protest form is provided on the Commission’s
website, but the form is not required to be used in order
to be a valid protest.83

Disposition

We agree with commenters that the changes proposed
herein to the protest period stated in 3.501(d) should be
reflected in Section 3.502. Accordingly, we adopt the same
stated period for both sections. The OCA also offers that
the regulation should be revised to direct protesters to
the Commission website for a standard protest form.84

Because the Commission is revising its protest period to
provide a shorter time for protest, the OCA’s suggestion is
a valuable addition to make filing a protest easier to
understand. The Commission seeks not only to reduce
unnecessary complexity for well-established utilities but
also among stakeholders and other interested parties.

R. Revisions to Water and Wastewater Utility Classes

In 1996, the Commission adopted the most recent
changes to the enumeration of the obligations of Class A,
Class B, and Class C utilities in 52 Pa. Code § 65.16

75 All water utilities and certain wastewater utilities provide a minimum amount of
funding for additional facilities needed to serve bona fide service applicants. However,
this may not fund the entire cost to install additional required utility facilities and
does not cover the cost of customer-owned facilities.

76 OCA Comments at 9.
77 Aqua Comments at 16-17; PAWC Comments at 22.

78 Aqua Comments at 16-17; PAWC Comments at 22.
79 PAWC Comments at 22.
80 See Annex, Section 3.501(a)(1)(iii), new Section 3.501(b)(1)(i).
81 See Rulemaking to Implement Act 120 of 2018, Docket No. L-2020-3019521 (Order

entered September 17, 2020).
82 Aqua Comments at 17; PAWC Comments at 22.
83 OCA Comments at 9.
84 OCA Comments at 9-10.
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based on revenue levels. As a routine adjustment to
account for economic changes, the Commission proposes
to adjust these levels to accord with the current Uniform
System of Accounts standards relied on by water utilities
in Pennsylvania and throughout the country. The Com-
mission is creating Section 3.503 to provide a placeholder
enumeration of wastewater utility class obligations.
Should the implementation of regulations for Act 120 of
2018 become final before these proposed rules, Section
3.503 will be deleted and we propose to move the
enumeration of wastewater utility class obligations to
Chapter 66.

All interested parties are invited to submit comments
on the proposal set forth in Annex A. Parties commenting
on this rulemaking should identify any financial, eco-
nomic, or social impacts that the proposed changes will
have on that party. Commenting parties should endeavor
to support any stated positive or negative impacts with
data.

Summary of Proposed Regulations

The proposed amendments eliminate certain informa-
tion that well-established utilities must currently provide
to the Commission before a certificate of public conve-
nience may issue, thus allowing for the more efficient
acquisition of another water or wastewater service sys-
tem. The proposed amendments would not affect the
information to be provided to the Commission by a
well-established utility if they are not a Class A utility,
which is a utility that must follow the NARUC system of
accounts for Class A utilities under 52 Pa. Code
§ 65.16(a). This requires an annual operating revenue of
$750,000 or more, as calculated by an average of the
previous three consecutive years. The application disclo-
sures currently required by Section 3.501 are duplicative
of the oversight in which the Commission elsewhere
engages through its general authority to maintain safe,
reliable service with just and reasonable rates.85 Further,
as the Commission retains its authority to issue data
requests to supplement application requirements, the
overall supervision of utilities is not expected to change.

Below is a proposed summary of the changes.

Section 3.501(a): Currently, Section 3.501 requires enti-
ties to file a copy of the original business plan filed with
DEP. The remainder of Section 3.501(a) requires informa-
tion only to the extent that it is not already included in
the business plan. The proposed changes would eliminate
the business plan filing requirement for acquisition pro-
ceedings and instead only require the more specific
information requested in the remainder of the regulation.
As these proposed changes relate only to acquisitions,
filing the original plan is duplicative.

For acquisition proceedings we propose to eliminate
Section 3.501(a)(1)(ii)(B): ‘‘A breakdown of the sources of
funds used to finance the construction of the facilities.’’

For acquisition proceedings we propose to eliminate
Section 3.501(a)(2)(ii): ‘‘The location or route of the pro-
posed waterworks or wastewater collection, treatment or
disposal facilities.’’ (Subject to the limitation that the
proposed amendments continue to require a courses and
distances or metes and bounds description.)

For acquisition proceedings we propose to eliminate
Section 3.501(a)(2)(iii): ‘‘The approximate time schedule
for installation of the various component facilities.’’

For acquisition proceedings we propose to eliminate
Section 3.501(a)(2)(vi): ‘‘A copy of the county comprehen-
sive plan, municipal comprehensive plan and applicable
zoning designations, if requested.’’

For acquisition proceedings we propose to eliminate
part of Section 3.501(a)(3)(ii): ‘‘. . .future number of con-
nections anticipated for the next 10 years.’’ This require-
ment is reduced to five years.

For acquisition proceedings we propose to eliminate
Section 3.501(a)(3)(iii): ‘‘Each utility shall demonstrate its
ability to provide adequate water supply, treatment,
storage and distribution or adequate wastewater collec-
tion, treatment or disposal capacity to meet present and
future customer demands.’’

For acquisition proceedings we propose to eliminate
Section 3.501(a)(5)(ii): ‘‘Utilities that have been providing
service shall file the two most recent Federal Income Tax
Returns (corporation) or related Schedule C forms (part-
nership or individual). If tax returns reflect an operating
loss, utilities shall describe in detail how the operating
losses are subsidized, supported by an analysis of the
future viability of the utility.’’

For acquisition proceedings we propose to eliminate
Section 3.501(a)(6)(iii): ‘‘A 5-year compliance history with
DEP with an explanation of each violation for utilities
that have been providing service.’’ The amendments re-
quire this information only for the selling utility.

As to Section 3.501(a)(7): The proposed amendments
eliminate these disclosures relating to information pro-
vided to other governmental entities. The proposed
change to Section (a)(7) indicates that applicants are
required only to identify requirements of these entities
and certify that they are in compliance with those
requirements. The proposed regulations also correct tech-
nical and drafting deficiencies in the current Section
3.501(a) as it applies to the more modern applicants and
modifies Section 3.501(a)(7) for all utilities to slightly
reduce the difficulty for applicants to retrieve information
from municipalities and other governmental entities. The
changes to the regulation provide alternative forms of
compliance.

For acquisition proceedings we propose to eliminate
Section 3.501(a)(8) and parts of (a)(9): The proposed
amendments eliminate the parts of these sections relating
to contacting neighboring service areas. As the modifica-
tions added in new Section 3.501(b) relate to acquisitions,
little to no impact should be expected on neighboring
service areas.

New Section 3.501(a)(10) requires municipal and final
plan approval submissions where a utility files an appli-
cation to extend its service territory due to a planned
development.

Additionally, the proposed amendments to Sections
3.501 and 3.502 create a streamlined standard for notice
and protest of the acquisition.86 The notice and publica-
tion requirement reduces publication in newspapers of
general circulation from daily publication to weekly publi-
cation. An applicant remains responsible for notifying
customers of the acquisition. The protest period is re-
duced in Section 3.502 from 60 days to 30 days. Most
protesters are presently able to file within 30 days. The
Commission will allow late protests to be filed with good
cause shown.

85 66 Pa.C.S. §§ 1301, 1501. 86 See Annex, new Section 3.501(f), Section 3.502(d).
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The proposed amendments to Sections 3.501 and 3.502
benefit the public by reducing costs involved in the
process of regionalization of water and wastewater utility
services. The Commission may also decrease the time in
which small nonviable water and wastewater systems
serve the public. Any regulatory benefit of the informa-
tion disclosures currently required is outweighed by the
benefit of transitioning the customers of nonviable sys-
tems into viable systems. The proposed amendments do
not in any way affect the disclosures required to be
provided to DEP.

Section 3.503 is created to mirror the proposed new
section at 52 Pa. Code § 65.16, and provide the same
requirements for wastewater utilities. As discussed above,
this section is simply a placeholder reference until such
time as the proposed revisions to Chapter 66 of the
Commission’s regulations are final.

Section 65.16 is updated to use revised revenue figures
for the respective classes. Editorial changes are proposed
to make each subsection uniform. Modifications are pro-
posed to comply with the nondelegation principles set
forth by Protz v. Workers’ Comp. Appeal Bd. (Derry Area
Sch. Dist.), 161 A.3d 827 (Pa. 2017).

Conclusion

Accordingly, under Sections 501, 504—506, 523, 1301,
1501 and 1504 of the Public Utility Code (66 Pa.C.S.
§§ 501, 504—506, 523, 1301, 1501 and 1504); Section 201
of the act of July 31, 1968 (P.L. 769, No. 240), known as
the Commonwealth Documents Law (45 P.S. § 1201), and
the regulations promulgated thereunder at 1 Pa. Code
§§ 7.1 and 7.5; Section 204(b) of the Commonwealth
Attorneys Act (71 P.S. § 732-204(b)); Section 5 of the
Regulatory Review Act (71 P.S. § 745.5); and Section 612
of The Administrative Code of 1929 (71 P.S. § 232), and
the regulations promulgated thereunder at
4 Pa. Code §§ 7.231—7.234, the Commission considers
adopting the proposed regulations set forth in Annex A;
Therefore,

It Is Ordered:

1. That the Law Bureau shall submit this Order and
Annex A to the Office of Attorney General for review as to
form and legality and to the Governor’s Budget Office for
review of fiscal impact.

2. That the Law Bureau shall submit this Order and
Annex A for review and comment to the Independent
Regulatory Review Commission and the Legislative
Standing Committees.

3. That the Law Bureau shall deposit this Order and
Annex A with the Legislative Reference Bureau to be
published in the Pennsylvania Bulletin.

4. That interested parties may file written comments
and written reply comments to this proposed regulation
at Docket No. L-2020-3017232. The comment filing period
begins when this Notice of Proposed Rulemaking Order
and Annex are published in the Pennsylvania Bulletin
and ends 60 days later. The reply comment period begins
at the end of the comment period and ends 30 days
thereafter. Comments and reply comments must be filed
by either:

U.S. MAIL OR OVERNIGHT DELIVERY TO:

Pennsylvania Public Utility Commission
Attn: Secretary
Commonwealth Keystone Building
400 North Street, 2nd Floor
Harrisburg, PA 17120.

OR

Electronically through the Commission’s eFiling Sys-
tem.

5. That the Secretary shall serve a copy of this Order
and Annex A upon certificated water and wastewater
utilities, the Pittsburgh Water and Sewer Authority, the
Commission’s Bureau of Investigation and Enforcement,
the Office of Consumer Advocate, and the Office of Small
Business Advocate. The Order and Annex A shall be
posted and made available electronically on the Commis-
sion’s website.

6. The contact person for this matter is Christian
McDewell, Assistant Counsel, Law Bureau, (717) 787-
7466, cmcdewell@pa.gov, Fixed Utility Valuation Engineer
Clinton McKinley, (717) 783-6161, cmckinley@pa.gov, and
Fixed Utility Valuation Analyst Paul Zander, (717) 783-
6161, pzander@pa.gov, in the Bureau of Technical Utility
Services.

ROSEMARY CHIAVETTA,
Secretary

ORDER ADOPTED: December 16, 2021

ORDER ENTERED: December 16, 2021

Fiscal Note: 57-337. No fiscal impact; (8) recommends
adoption.

This form is designed to assist the Water/Wastewater
Utility with

Application for Certificate of Public Convenience

Providing public utility service within the Common-
wealth of Pennsylvania requires you to request approval
from the Commission prior to commencing business. The
attached form may be used to create your application for
a certificate of public convenience held for water or
wastewater. This form should only be used for applica-
tions filed pursuant to 52 Pa. Code § 3.501(a). Any
exhibits should be placed at the end of the application.
Applications are subject to a $350 fee, payable to the
‘‘Commonwealth of Pennsylvania’’. If filing by hard copy,
only one original of each document is required. The
Commission may reject an application which fails to
include the required information and documents (52
Pa. Code § 3.501(d)).

Mail the filing and application fee to:

Secretary
Pa Public Utility Commission

P.O. Box 3265
Harrisburg PA 17105

To eFile, click on the Filing & Resources link on the
Commission’s website at www.puc.pa.gov for instructions.

Questions concerning the application process may be
directed to the Bureau of Technical Utility Services at
717-787-5550; please ask to be directed to the Water/
Wastewater unit.
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Checklist:

� Application and attachments, including your cover
letter.

� A check for $350 made payable to ‘‘Commonwealth of
Pennsylvania’’.

� Original signed and notarized Verification Statement.

� Certificate of Service evidencing Application was
served upon appropriate parties.

The application will be docketed by the Secretary of the
Commission and thereafter forwarded for publication in
the Pennsylvania Bulletin with a 30-day protest period.
The applicant shall also publish notice of application as
supplied by the Secretary, once a week for 2 consecutive
weeks in one newspaper of general circulation located in
the territory covered by the application and shall submit
proof of publication to the Commission. If the applicant
has been providing service prior to this application, the
applicant shall individually notify existing customers of
the filing of the application.

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

In Re: Application of
(name of applicant) for approval to offer,
render, furnish or supply
(water or wastewater) service to the public
in the Commonwealth of Pennsylvania

Docket No: A-
(will be filled-in by the Commission)

1. Public utility code:
(will be filled-in by the Commission)

2. Name of Company:

3. Company Address:
Street name & number:

Post office box:
City:

State:
Zip Code:

Main Telephone:
Number:

Email Address:
Website Address:

Fax number:

4. Point of Contact for this Application:
Name:

Title:
Complete the following if different than above:

Street name & number:
Post office box:

City:
State:

Zip code:
Telephone Number:

Email address:
Fax number:

5. Attorney (if retained):
Name:

Street name & number:
Post office box:

City:
State:
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Zip code:
Telephone Number:

Email address:

6. Attach a copy of the business plan required by the
Department of Environmental Protection (DEP) in 25
Pa. Code § 109.503(a)(3) (relating to public water system
construction permits). Label this document as Attachment
A. The following additional information/documents, if not
included in the business plan, shall also be included and
labeled as Attachment A-1, A-2, etc.:

(1) Plant in service.

(i) Proposed utilities shall provide:

(A) A full description of the proposed waterworks or
wastewater collection, treatment and disposal facilities
and the manner, including the timing, in which the
proposed service area and utility will be constructed.

(B) A breakdown of the cost of construction, by major
plant category, including the sources of funds used to
construct the facilities.

(ii) Utilities that have been providing service shall
provide the following:

(A) The original cost, by year and major plant category,
of used and useful plant in service and related accrued
depreciation calculations.

(B) A breakdown of the sources of funds used to finance
the construction of the facilities.

(iii) Applicants acquiring existing water or wastewater
systems shall provide:

(A) An inventory or estimate of lead service lines and
damaged wastewater service laterals existing within the
system, as applicable. The applicant shall state with
particularity how potential lead service lines and waste-
water service laterals will be included in utility programs
for the replacement of these lines as required by § 65.55
and 66.35.

(B) An original cost plant-in-service valuation of the
acquired system shall be prepared and filed for the
applicant’s next base rate case in accordance with 52
Pa. Code § 69.711(e) (Time to submit original cost valua-
tion).

(2) Map of service area and general system information.
A map or plan of suitable scale and detail highlighting
the boundaries of the proposed service area, including:

(i) A bearing angles and distances description.

(ii) The location or route of the proposed waterworks or
wastewater collection, treatment or disposal facilities.

(iii) The approximate time schedule for installation of
the various component facilities.

(iv) The elevations of major facilities and service areas.

(v) The DEP-permitted productive or treatment capac-
ity of sources, treatment facility and the pipe sizes and
material used for construction for all transmission and
distribution or collection facilities.

(3) Customers.

(i) Proposed utilities shall provide an estimate of the
number of customer connections by class in the first, fifth
and tenth years, and completed development anticipated,
as well as estimated water usage or gallons of wastewater
treated in each of those years.

(ii) Utilities that have been providing service shall
submit the actual number of customers by class and
related consumption or gallons treated, or conveyed
where a utility does not provide treatment, in the current
calendar year and future number of connections antici-
pated for the next 5 years.

(iii) Each utility shall demonstrate its ability to provide
adequate water supply, treatment, storage and distribu-
tion or adequate wastewater collection, treatment or
disposal capacity to meet present and future customer
demands.

(4) Rates.

(i) Proposed utilities shall provide a proposed initial
tariff which includes rates, proposed rules, and conditions
of service in the format specified by the Commission
(classified rate schedule).

(ii) Utilities which have been providing service shall
provide a proposed initial tariff which includes rates,
proposed rules, and conditions of service. The utility shall
notify the customers of the utility of the filing of the
application and the rates filed.

(5) Cost of service.

(i) Proposed utilities shall provide a 1, 5 and 10-year
estimate of operating revenues, operation and mainte-
nance expenses, annual depreciation and taxes. If operat-
ing income reflects a loss, proposed utilities shall provide
a detailed explanation of the source of funds to be used to
subsidize the estimated losses in support of future viabil-
ity.

(ii) Utilities that have been providing service shall file
its most recent balance sheet and income statement and,
where applicable, the acquired public utility’s most recent
financial statements. The applicant shall also state the
projected first-year revenue and operating expenses of the
system. If the projected first-year revenue and operating
expenses of the system project a net operating loss, the
applicant shall describe in detail how the operating loss is
to be subsidized, supported by an analysis of the future
viability of the public utility.

(6) Proof of compliance. Proof of compliance with appli-
cable design, construction and operation standards of
DEP or of the county health department, or both, includ-
ing:

(i) Copies of public water supply/water quality manage-
ment or National Pollution Discharge Elimination System
(NPDES) permits if applicable.

(ii) Valid certified operators’ certificates appropriate to
the facilities being operated.

(iii) A 5-year compliance history with DEP with an
explanation of each violation for utilities that have been
providing service.

(iv) A DEP 5-year compliance history of other utilities
owned or operated, or both, by the applicant, including
affiliates, and their officers and parent corporations with
regard to the provision of utility service.
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7. Additional documentation.
(i) An applicant shall submit a letter issued by the

following governmental entities confirming that the appli-
cant does or does not meet all the applicable require-
ments or mandates of the following:

(A) DEP, including but not limited to 25 Pa. Code
§ 109.709 (regarding cross-connection control programs)
and 25 Pa. Code § 109.702 (regarding operation and
maintenance plan).

(B) The Delaware River Basin Commission, the
Susquehanna River Basin Commission, the Ohio River
Basin Commission and the Great Lakes Commission.

(C) The requirements of any Statewide water plan,
including any local watershed areas.

(D) The requirements of any officially adopted county
comprehensive plans, municipal comprehensive plans,
and applicable zoning designations, including any neces-
sary amendments.

(ii) An applicant which is unable to obtain the letters
described in subsection (i) shall include with its applica-
tion the requirements of the governmental entities that
are applicable and shall certify that it is in compliance
with these requirements. The applicant shall submit
copies of applicable county comprehensive plans, munici-
pal comprehensive plans, and applicable zoning designa-
tions, including any necessary amendments.

8. Affected persons. The identity of public utilities,
municipalities, municipal authorities, cooperatives and
associations which provide public water supply service or
wastewater collection, treatment or disposal service
within each municipality, or a municipality directly adja-

cent to the municipalities, in which the applicant seeks to
provide service that abuts or is situated within 1 mile of
the applicant’s proposed facilities.

9. Other requirements. Demonstrate compliance with
DEP regulations in 25 Pa. Code § 109.503(a)(3) or section
5 of the Pennsylvania Sewage Facilities Act requirements
(35 P.S. § 750.5), whichever is applicable; or whether the
applicant has contacted each public water supplier or
wastewater collection, treatment or disposal supplier in
paragraph (8), and one of the following applies:

(i) Whether a supplier is willing and able to serve the
area in which the applicant seeks to serve either directly
or through the bulk sale of water to the applicant, or
treatment of wastewater to the applicant.

(ii) If one or more supplier is willing to serve the area
(either directly or through the bulk sale of water to
applicant), the applicant should demonstrate that, when
considering both the cost of service and the quality of
service, the ultimate consumer would be better served by
the applicant than by the other water suppliers.

10. Service area extensions for planned developments. If
an application is filed to extend a service territory to a
planned development, the applicant shall provide evi-
dence of preliminary plan approval for anticipated subdi-
visions and final plan approval whenever such approval is
granted.

11. Metering Verification. An application to provide
water service must include a verification that the water
sources and customers are metered in accordance with
52 Pa. Code § 65.7 (relating to metered service). If
unmetered water service is currently provided, the appli-
cant shall provide a metering plan to the Commission.

Verification

I, , hereby state that the facts above set forth are true and correct (or are true and
correct to the best of my knowledge, information and belief), and that I expect to be able to prove the same at a hearing
held in this matter. I understand that the statements herein are made subject to the penalties of 18 Pa.C.S. § 4904
(relating to unsworn falsification to authorities).

Date Signature

Certificate of Service

Instructions: At the time of filing, the applicant must file a complete copy of the application with exhibits to be served by
registered or certified mail, return receipt requested, upon:

(i) Each city, borough, town, township, county and related planning office which is included, in whole or in part, in the
proposed service area.

(ii) The statutory advocates and DEP’s central and regional offices.

(iii) A water or wastewater utility, municipal corporation or authority which provides water or wastewater collection,
treatment or disposal service to the public and whose service area abuts or is within 1 mile of the service area proposed
in the application.

I hereby certify that I have on this date (month/day/year), served a true copy of the
foregoing document(s) upon the participants, listed below, in accordance with the requirements of § 1.54 (relating to
service by a participant).

Office of Consumer Advocate
555 Walnut Street
5th Floor Forum Place
Harrisburg, PA 17101-1923
Bureau of Investigation and Enforcement
Pa PUC
PO Box 3265
Harrisburg, PA 17105
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Dept of Environmental Protection
CENTRAL OFFICE
Rachel Carson State Office Building
400 Market Street
Harrisburg, PA 17101
Office of Small Business Advocate
Commerce Building, Suite 202
300 North Second Street
Harrisburg, PA 17101
Dept of Environmental Protection
REGIONAL OFFICE

Signature

Name (printed)

Title (printed)

Annex A
TITLE 52. PUBLIC UTILITIES

PART I. PUBLIC UTILITY COMMISSION
Subpart A. GENERAL PROVISIONS
CHAPTER 3. SPECIAL PROVISIONS

Subchapter G. WATER OR WASTEWATER UTILITY
PROCEEDINGS

§ 3.501. Certificate of public convenience as a water
supplier or wastewater collection, treatment or
disposal provider.

(a) [ Applicant. An applicant for a ] New appli-
cant, Class B, Class C, and non-acquisition Class A
water and wastewater applications. A new appli-
cant, an applicant that uses the system of accounts
for Class A utilities under § 65.16 (relating to sys-
tem of accounts ) whose application does not
qualify under subsection (b), or an applicant that
uses the system of accounts for Class B or C water
utilities under § 65.16 or Class B or C wastewater
utilities under § 3.503 (relating to system of ac-
counts for wastewater utilities), which seeks a
certificate of public convenience as a public water distri-
bution or wastewater collection, treatment or disposal
provider, including noncertificated utilities, shall provide
a copy of the business plan required by the Department of
Environmental Protection (DEP) in 25 Pa. Code
§ 109.503(a)(3) (relating to public water system construc-
tion permits). [ The Commission may reject an appli-
cation which fails to include the required informa-
tion and documents. ] The following additional
information, or documents, if not included in the business
plan, shall also be included in the application, using the
current forms and schedules specified by the Commission.

(1) Plant in service.
(i) Proposed utilities shall provide:
(A) A full description of the proposed waterworks or

wastewater collection, treatment and disposal facilities
and the manner, including the timing, in which the
proposed service area and utility will be constructed.

(B) A breakdown of the cost of construction, by major
plant category, including the sources of funds used to
construct the facilities.

(ii) Utilities that have been providing service shall
provide the following:

(A) The original cost, by year and major plant category,
of used and useful plant in service and related accrued
depreciation calculations.

(B) A breakdown of the sources of funds used to finance
the construction of the facilities.

(iii) Applicants acquiring existing water or waste-
water systems shall provide the following:

(A) An inventory or estimate of lead service lines
and damaged wastewater service laterals existing
within the system, as applicable. The applicant
shall state with particularity how potential lead
service lines and wastewater service laterals will be
included in utility programs for the replacement of
these lines as required under §§ 65.55 and 66.35
(relating to LSLR program requirements; and
DWSL program requirements).

(B) An original cost plant-in-service valuation of
the acquired system shall be prepared and filed for
the applicant’s next base rate case in accordance
with § 69.711(e) (relating to acquisition incentives)
regarding time to submit original cost valuation.

(2) Map of service area and general system informa-
tion. A map or plan of suitable scale and detail high-
lighting the boundaries of the proposed service area,
including:

(i) A [ courses and distances or metes and
bounds ] bearing angles and distances description.

(ii) The location or route of the proposed waterworks or
wastewater collection, treatment or disposal facilities.

(iii) The approximate time schedule for installation of
the various component facilities.

(iv) The elevations of major facilities and service areas.

(v) The [ DEP permitted ] DEP-permitted produc-
tive or treatment capacity of sources, treatment facility
and the pipe sizes and material used for construction for
all transmission and distribution or collection facilities.

(vi) [ A copy of the county comprehensive plan,
municipal comprehensive plan and applicable zon-
ing designations. ] [ Reserved ].

(3) Customers.

(i) Proposed utilities shall provide an estimate of the
number of customer connections by class in the first, fifth
and tenth years, and completed development anticipated,
as well as estimated water usage or gallons of wastewater
treated in each of those years.

(ii) Utilities that have been providing service shall
submit the actual number of customers by class and
related consumption or gallons treated, or conveyed
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where a utility does not provide treatment, in the
current calendar year and future number of connections
anticipated for the next [ 10 ] 5 years.

(iii) Each utility shall demonstrate its ability to provide
adequate water supply, treatment, storage and distribu-
tion or adequate wastewater collection, treatment or
disposal capacity to meet present and future customer
demands.

(4) Rates.

(i) Proposed utilities shall provide a proposed initial
tariff which includes rates, proposed rules, and conditions
of service in the format specified by the Commission
(classified rate schedule).

(ii) Utilities which have been providing service shall
provide a proposed initial tariff which includes rates,
proposed rules, and conditions of service. The utility shall
notify the customers of the utility of the filing of the
application and the rates filed.

(5) Cost of service.

(i) Proposed utilities shall provide a 1, 5 and 10-year
estimate of operating revenues, operation and mainte-
nance expenses, annual depreciation and taxes. If operat-
ing income reflects a loss, proposed utilities shall provide
a detailed explanation of the source of funds to be used to
subsidize the estimated losses in support of future viabil-
ity.

(ii) Utilities that have been providing service shall file
[ the two most recent Federal Income Tax Returns
(corporation) or related Schedule C forms (partner-
ship or individual). If tax returns reflect an operat-
ing loss, utilities shall describe in detail how the
operating losses are subsidized, supported by an
analysis of the future viability of the utility ] their
most recent balance sheet and income statement
and, where applicable, the acquired public utility’s
most recent financial statements. The applicant
shall also state the projected first-year revenue and
operating expenses of the system. If the projected
first-year revenue and operating expenses of the
system project a net operating loss, the applicant
shall describe in detail how the operating loss is to
be subsidized, supported by an analysis of the
future viability of the public utility.

(6) Proof of compliance. Proof of compliance with appli-
cable design, construction and operation standards of
DEP or of the county health department, or both, includ-
ing:

(i) Copies of public water supply/water quality manage-
ment or National Pollution Discharge Elimination System
(NPDES) permits if applicable.

(ii) Valid certified operators’ certificates appropriate to
the facilities being operated.

(iii) A 5-year compliance history with DEP with an
explanation of each violation for utilities that have been
providing service.

(iv) A DEP 5-year compliance history of other utilities
owned or operated, or both, by the applicant, including
affiliates, and their officers and parent corporations with
regard to the provision of utility service.

(7) Additional documentation. [ In addition to a copy
of the documents submitted under paragraphs (1)—
(6), the applicant ]

(i) An applicant shall submit a letter [ addressing
all the applicable requirements or mandates of the
following governmental entities. The letter must
also append copies of certification ] issued by the
following governmental entities confirming that the appli-
cant does or does not meet all the applicable require-
ments or mandates of the following:

[ i ] (A) DEP, including but not limited to 25
Pa. Code §§ 109.702 and 109.709 (relating to opera-
tion and maintenance plan; and cross-connection
control program).

[ ii ] (B) The Delaware River Basin Commission, the
Susquehanna River Basin Commission, the Ohio River
Basin Commission and the Great Lakes Commission.

[ iii ] (C) The requirements of any Statewide water
plan, including any local watershed areas.

[ iv ] (D) The requirements of any officially adopted
county comprehensive plans, municipal comprehensive
plans, and applicable zoning designations, including any
necessary amendments.

(ii) An applicant which is unable to obtain the
letters described in subsection (i) shall include with
its application the requirements of the governmen-
tal entities that are applicable and shall certify that
it is in compliance with these requirements. The
applicant shall submit copies of applicable county
comprehensive plans, municipal comprehensive
plans and applicable zoning designations, including
any necessary amendments.

(8) Affected persons. The identity of public utilities,
municipalities, municipal authorities, cooperatives and
associations which provide public water supply service or
wastewater collection, treatment or disposal service
within each municipality, or a municipality directly adja-
cent to the municipalities, in which the applicant seeks to
provide service that abuts or is situated within 1 mile of
the applicant’s proposed facilities.

(9) Other requirements. Demonstrate compliance with
DEP regulations in 25 Pa. Code § 109.503(a)(3) or section
5 of the Pennsylvania Sewage Facilities Act requirements
(35 P.S. § 750.5), whichever is applicable; or whether the
applicant has contacted each public water supplier or
wastewater collection, treatment or disposal supplier in
paragraph (8), and one of the following applies:

(i) Whether a supplier is willing and able to serve the
area which the applicant seeks to serve either directly or
through the bulk sale of water to the applicant, or
treatment of wastewater to the applicant.

(ii) If one or more supplier is willing to serve the area
(either directly or through the bulk sale of water to
applicant), the applicant should demonstrate that, when
considering both the cost of service and the quality of
service, the ultimate consumer would be better served by
the applicant than by the other water suppliers.

(10) [ Verification. A verification that the water
sources and customers are metered in accordance
with § 65.7 (relating to metered service). If
unmetered water service is currently provided, the
applicant shall provide a metering plan to the
Commission. ] Service area extensions for planned
developments. If an application is filed to extend
service territory to a planned development, the
applicant shall provide evidence of preliminary
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plan approval for anticipated subdivisions and final
plan approval whenever such approval is granted.

(b) Class A water and wastewater acquisition
applications. An applicant that currently provides
service in this Commonwealth utilizing the system
of accounts for Class A water utilities under
§ 65.16(a) or Class A wastewater utilities under
§ 3.503 which seeks a certificate of public conve-
nience to acquire a public water distribution or
wastewater collection, treatment or disposal system
shall provide the following information with the
application, using forms and schedules of the Com-
mission if specified:

(1) Plant in service. A full description of the
waterworks or wastewater collection, treatment
and disposal facilities. If any of this information is
unavailable from the acquired public water distri-
bution or wastewater collection, treatment or dis-
posal system operator the applicant shall so state
and explain why. The description must include:

(i) An inventory or estimate of lead service lines
and damaged wastewater service laterals existing
within the system, as applicable. The applicant
shall state with particularity how potential lead
service lines and wastewater service laterals will be
included in utility programs for the replacement of
these lines as required under §§ 65.55 and 66.35.

(ii) An original cost plant-in-service valuation of
the acquired system shall be prepared and filed for
the applicant’s next base rate case in accordance
with § 69.711(e).

(2) Map of service area. A map or plan of suitable
scale and detail, highlighting the boundaries of the
proposed service area including all of the following:

(i) A bearing angles and distances description.

(ii) The location or route of the waterworks or
wastewater collection, treatment or disposal facil-
ities.

(iii) The elevations of major facilities and service
areas.

(3) Capacity. The DEP-permitted productive or
treatment capacity of sources, treatment facilities,
major distribution or collection facilities and, to
the extent known at the time of filing, the pipe
sizes and material used for construction for trans-
mission and distribution or collection facilities.

(4) Zoning and additional compliance certifica-
tions for un-served service area. A certification that
the unserved requested service area complies with
the county comprehensive plan, municipal compre-
hensive plan and applicable zoning designations.

(5) Customers. The actual number of customers of
the selling entity by class, related consumption or
gallons treated in the previous calendar year, and
the future number of estimated connections for the
next 5 years. If the selling entity will continue to
provide service to customers after closing on a
proposed transaction, values for the number of
customers of the selling entity by class and related
consumption or gallons treated before and after
closing shall be provided.

(6) Rates. A proposed initial tariff which includes
rates, proposed rules and conditions of service. The

applicant shall notify the customers of the selling
entity of the filing of the application and any
proposed rate changes.

(7) Selling entity’s proof of compliance. Proof of
compliance with applicable design, construction
and operation standards of DEP or of the county
health department, or both, including:

(i) Copies of public water supply/water quality
management, 25 Pa. Code Chapter 105 (relating to
dam safety and waterway management) Dams and
Reservoirs or National Pollution Discharge Elimi-
nation System (NPDES) permits if applicable.

(ii) Valid certified operators’ certificates appro-
priate to the facilities being operated.

(iii) The selling entity’s 5-year compliance history
with DEP with a brief explanation of each viola-
tion, if any.

(iv) Identification of applicable requirements of
the governmental entities listed in subsection
(a)(7)(i), and certification that the applicant com-
plies with the applicable requirements of those
entities.

(v) Copies of the applicable Act 537 Plan docu-
ments for all affected municipalities relating to the
acquired service area, as required under section 5
of the Pennsylvania Sewage Facilities Act.

(c) Metering verification. An application to pro-
vide water service must include a verification that
the water sources and customers are metered in
accordance with § 65.7 (relating to metered ser-
vice). If unmetered water service is currently pro-
vided, the applicant shall provide a metering plan
to the Commission.

[ (b) ] (d) Additional considerations. The Commission
will consider and may rely upon the comprehensive plans,
multimunicipal plans, zoning ordinances and joint mu-
nicipal zoning ordinances, consistent with the authority
in sections 619.2 and 1105 of the Municipalities Planning
Code (53 P.S. §§ 10619.2 and 11105), when reviewing
applications for a certificate of public convenience as a
public water supplier or wastewater collection, treatment
or disposal provider.

[ (c) ] (e) Filing. Applications under this section must
conform to §§ 1.31 and 1.32 (relating to requirements for
documentary filings; and filing specifications), and include
a mode of payment as prescribed by § 1.42 (relating to
mode of payment of fees) and in the amount delineated in
§ 1.43 (relating to schedule of fees payable to the Com-
mission). The applicant shall file with the Commission
the original of the application. An application which fails
to include the information and documents outlined in
subsections (a) [ and ], (b) and (c), as specified by the
Commission for water and wastewater collection, treat-
ment or disposal companies, is subject to rejection by the
Commission. The original must contain exhibits. An affi-
davit of service showing the identity of those served
under subsection [ (f) ] (g) shall accompany the original
application filed with the Commission.

[ (d) ] (f) Notice.

The application will be docketed by the Secretary of the
Commission and thereafter forwarded for publication in
the Pennsylvania Bulletin with a [ 60-day ] 30-day
protest period. [ The applicant shall also publish
notice of application as supplied by the Secretary,
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daily for 2 consecutive weeks in one newspaper of
general circulation located in the territory covered
by the application and shall submit proof of publi-
cation to the Commission. In addition, the utility or
applicant shall individually notify existing custom-
ers of the filing of the application. ] The application
will be docketed by the Secretary of the Commis-
sion and thereafter forwarded for publication in
the Pennsylvania Bulletin with a 30-day protest
period. At the time of filing with Commission, the
applicant shall notify acquired customers of the
filing of the application. An applicant which has
been providing service to customers without a
certificate of public convenience to serve those
customers shall individually notify existing custom-
ers of the filing of the application. The applicant
shall also publish notice of application as supplied
by the Secretary, once a week for 2 consecutive
weeks in one newspaper of general circulation
located in the territory covered by the application
and shall submit proof of publication to the Com-
mission. If the application includes a request to
provide service in an area covered by a mandatory
connection ordinance, the notice provided under
this section shall include conspicuous notice that
such an ordinance applies.

[ (e) ] (g) Application form. The Commission may pro-
vide [ a ]standard application [ form ] forms for use by
an applicant for this section and will, to the extent
practicable, provide the application [ form ] forms on
the Commission’s web site.

(1) Any standard application form developed for pur-
poses of this section that involves a matter of an inter-
agency nature will be developed or revised only after
notice is published in the Pennsylvania Bulletin, posted
on the Commission’s website to the extent practicable,
and after consultation with interested persons or agencies
is conducted.

(2) Any standard application form developed for pur-
poses of this section that involves matters other than
those governed by paragraph (1) will be developed or
revised only after notice is published in the Pennsylvania
Bulletin, posted on the Commission’s website to the
extent practicable, and after consultation with any inter-
ested persons or agencies is conducted.

(3) Any standard application form developed for pur-
poses of this section will be developed by the Commission
staff and may be subject to formal approval by the
Commission. Any standard application form developed for
purposes of this section not formally approved by the
Commission shall be subject to § 5.44 (relating to peti-
tions for [ appeal ] reconsideration from actions of the
staff).

[ (f) ] (h) Copies.

(1) At the time of filing, the applicant shall cause a
complete copy of the application with exhibits to be
served by registered or certified mail, return receipt
requested, upon:

[ (1) ] (i) Each city, borough, town, township, county
and related planning office which is included, in whole or
in part, in the proposed service area.

(ii) The statutory advocates and DEP’s central
and regional offices.

(2) A water or wastewater utility, municipal corpora-
tion or authority which provides water or wastewater

collection, treatment or disposal service to the public and
whose service area abuts or is within 1 mile of the service
area proposed in the application.

(3) [ The statutory advocates and DEP’s central
and regional offices. ] [ Reserved ].

[ (g) ] (i) References. [ Subsection (a) supplements ]
Subsections (a) and (b) supplement § 5.11 (relating to
applications generally).

§ 3.502. Protests to applications for certificate of
public convenience as a water supplier or waste-
water collection, treatment or disposal provider.

* * * * *

(d) Protests: time of filing. A protest shall be filed
within the time specified in the notice appearing in the
Pennsylvania Bulletin, which shall be at least [ 60 ] 30
days from the date of publication thereof except [ when
the need for the proposed service or other exigent
circumstances supports a request for a shorter
protest period ] upon good cause shown. Failure to
file the protest in accordance with this subsection shall be
a bar to subsequent participation in the proceeding,
except if permitted by the Commission for good cause
shown or as provided in § 5.71 (relating to initiation of
intervention). In determining whether good cause
has been shown for a protest beyond the period set
forth in this section, the Commission will take into
account whether the scheduling of a municipal
meeting has caused hardship for a timely protest.

(Editor’s Note: The following section is proposed to be
added and is printed in regular type to enhance readabil-
ity.)

§ 3.503. System of accounts for wastewater utilities.

(a) A public utility having annual jurisdictional operat-
ing revenue of $1 million or more (average of the last 3
consecutive years) for wastewater service shall keep its
accounts in conformity with the most recent Uniform
System of Accounts for Class A Wastewater Utilities
prescribed by the National Association of Regulatory
Utility Commissioners (N.A.R.U.C.) published prior to the
effective date of this section.

(b) A public utility having annual jurisdictional operat-
ing revenues of $200,000 or more but less than $1 million
(average of the last 3 consecutive years) for wastewater
service shall keep its accounts in conformity with the
most recent Uniform System of Accounts for Class B
Wastewater Utilities prescribed by N.A.R.U.C. published
prior to the effective date of this section.

(c) A public utility having annual jurisdictional operat-
ing revenues of less than $200,000 (average of the last 3
consecutive years) for wastewater service shall keep its
accounts in conformity with the most recent Uniform
System of Accounts for Class C Wastewater Utilities
prescribed by N.A.R.U.C. published prior to the effective
date of this section.

(d) Public utilities subject to this section shall have
until 1 year from the effective date of this section to
convert to the most recent Uniform System of Accounts
for Class A, Class B or Class C Wastewater Utilities
prescribed by N.A.R.U.C.
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Subpart C. FIXED SERVICE UTILITIES
CHAPTER 65. WATER SERVICE

Subchapter A. SERVICE GENERALLY
§ 65.16. System of accounts for water utilities.

(a) A public utility having annual jurisdictional oper-
ating revenue of [ $750,000 ] $1 million or more (aver-
age of the last 3 consecutive years) for water service
shall keep its accounts in conformity with the most recent
Uniform System of Accounts for Class A Water Utilities
prescribed by the National Association of Regulatory
Utility Commissioners (N.A.R.U.C.) published prior to
the effective date of this section.

(b) A public utility having annual jurisdictional oper-
ating revenues of [ $150,000 ] $200,000 or more but less
than [ $750,000 ] $1 million (average of the last 3
consecutive years) for water service shall keep its
accounts in conformity with the most recent Uniform

System of Accounts for Class B Water Utilities prescribed
by N.A.R.U.C. published prior to the effective date of
this section.

(c) A public utility having annual jurisdictional oper-
ating revenues of less than [ $150,000 ] $200,000 (aver-
age of the last 3 consecutive years) for water service
shall keep its accounts in conformity with the most recent
Uniform System of Accounts for Class C Water [ Compa-
nies ] Utilities prescribed by N.A.R.U.C. published
prior to the effective date of this section.

(d) Public utilities subject to this section shall have
until [ January 1, 2000, ] 1 year from the effective
date of this section to convert to the most recent
Uniform System of Accounts for Class A, Class B or Class
C Water Utilities prescribed by N.A.R.U.C.

[Pa.B. Doc. No. 22-1211. Filed for public inspection August 12, 2022, 9:00 a.m.]
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