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THE COURTS

Title 246—MINOR COURT
CIVIL RULES

PART I. GENERAL
[ 246 PA. CODE CH. 1200 ]

Proposed Amendment of Pa.R.Civ.P.M.D.J. 1206,
1208, 1209, 1210, and 1211

The Minor Court Rules Committee is considering pro-
posing to the Supreme Court of Pennsylvania the amend-
ment of Pa.R.CivPM.D.J. 1206, 1208, 1209, 1210, and
1211, relating to the denial of petitions for emergency
protective relief, for the reasons set forth in the accompa-
nying publication report. Pursuant to Pa.R.J.A. 103(a)(1),
the proposal is being published in the Pennsylvania
Bulletin for comments, suggestions, or objections prior to
submission to the Supreme Court.

Any report accompanying this proposal was prepared
by the Committee to indicate the rationale for the
proposed rulemaking. It will neither constitute a part of
the rules nor be adopted by the Supreme Court.

Additions to the text of the proposal are bolded and
underlined; deletions to the text are bolded and brack-
eted.

The Committee invites all interested persons to submit
comments, suggestions, or objections in writing to:

Pamela S. Walker, Counsel
Minor Court Rules Committee
Supreme Court of Pennsylvania
Pennsylvania Judicial Center
PO Box 62635
Harrisburg, PA 17106-2635
FAX: 717-231-9546
minorrules@pacourts.us

All communications in reference to the proposal should
be received by April 12, 2023. E-mail is the preferred
method for submitting comments, suggestions, or objec-
tions; any e-mailed submission need not be reproduced
and resubmitted via mail. The Committee will acknowl-
edge receipt of all submissions.

By the Minor Court Rules Committee
HON. CHARLES HAYDEN,
Chair
Annex A
TITLE 246. MINOR COURT CIVIL RULES
PART I. GENERAL

CHAPTER 1200. ACTIONS FOR EMERGENCY
PROTECTIVE RELIEF

Rule 1206. Commencement of Proceedings.
[ A.] (a) Petition.

(1) A proceeding for emergency relief [ (1)] from
abuse[ ,] or [ (2)] in connection with claims of sexual
violence or intimidation shall be commenced by the filing
of a petition by the plaintiff with the hearing officer on a
form that shall be prescribed by the State Court Adminis-
trator.

(2) The petition shall be signed by the plaintiff and
shall set forth the names and addresses of the plaintiff

and the defendant and the names, addresses, and ages of
any person on whose behalf the plaintiff is seeking relief.

(3) The plaintiff shall [ also ] allege in the petition, in
general terms, the cause for seeking emergency relief.

[B.] ®) [ Upon issuance of an emergency order,
the hearing officer shall provide the plaintiff with
instructions regarding the commencement of pro-
ceedings in the court of common pleas and regard-
ing the procedures for initiating a contempt charge
should the defendant violate the emergency order.
The hearing officer shall also advise the plaintiff of
the existence of rape crisis centers in the county or
in nearby counties in the case of sexual violence, as
well as programs for victims of domestic or sexual
violence in the county or in nearby counties and
inform the plaintiff of the availability of legal
assistance without cost if the plaintiff is unable to

pay therefor. ] [ Rescinded ].

[ C.] (¢) Costs. The petition shall be filed and service
shall be made without prepayment of costs.

[ Official Note: Paragraph B is added to assure
compliance with the requirement of Section 6110(d)
of the Protection From Abuse Act, 23 Pa.C.S.
§ 6110(d), as well as 42 Pa.C.S. § 62A09(d). Practice
varies among the judicial districts as to what proce-
dures the plaintiff must follow to continue in effect
a protection order in the court of common pleas
upon the certification of an emergency protection
order to the court of common pleas. The hearing
officer should provide clear instructions to the
plaintiff as to what must be done to continue in
effect the protection order in the court of common
pleas. See Rule 1210 and Note and Rule 1211 and
Note. ]

Comment:

Former subdivision (b), pertaining to instructions
that the hearing officer must provide the plaintiff if
a petition is granted, was rescinded and relocated
to Pa.R.Civ.P.M.D.J. 1208(a)(3). [ Paragraph C | Sub-
division (c) is derived from [ Section 6106(b) of the
Protection From Abuse Act, ] 23 Pa.C.S. § 6106(M0)[,
as well as | and 42 Pa.C.S. § 62A05(b)[, and reflects
the practice when a temporary order is issued at
the common pleas level ]. Compare Pa.R.Civ.P.
1901.3(c) and 1953(c) (petitions for protective relief
filed with the court of common pleas).

The filings required by this rule are subject to the Case
Records Public Access Policy of the Unified Judicial System

of Pennsylvania. See [ Rule 217 ] Pa.R.Civ.P.M.D.J. 217.

Rule 1208. [ Findings and Protection Orders ] Pro-
tection Orders; Findings; Instructions to Plaintiff;
Denial of Petition.

[ A. ] (a) Petition Granted.
(1) Order Issued.

(i) Emergency Protection from Abuse. If the hearing
officer, upon good cause shown, finds it necessary to
protect the plaintiff or minor children from abuse, the
hearing officer may grant relief in accordance with [ Sec-

tion 6110(a) of the Protection From Abuse Act, | 23
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Pa.C.S. § 6110(a)[, and make ]. The hearing officer
shall issue any protection orders necessary to effectuate
that relief. Immediate and present danger of abuse to the
plaintiff or minor children shall constitute good cause.

[ @) ] Gi) Emergency Protection from Sexual Vio-

limited relief [ to plaintiffs in accordance with ]
pursuant to 42 Pa.C.S. § 62A07(b), which includes
prohibiting contact by the defendant and any other
appropriate relief.

Subdivision (a)(3) is derived from former Rule

lence or Intimidation. If the hearing officer, upon good
cause shown, finds it necessary to protect the plaintiff or
another individual in connection with claims of sexual
violence or intimidation, the hearing officer may grant
relief in accordance with 42 Pa.C.S. § 62A09(a)[, and

make ]. The hearing officer shall issue any protection
orders necessary to effectuate that relief. Immediate and
present danger posed by the defendant to the plaintiff or
another individual shall constitute good cause.

[B.]© Findings. The hearing officer shall enter on
the petition form the findings and any protection [ or-
ders made ] order issued or other action taken.

(3) Instructions. The hearing officer shall instruct
the plaintiff regarding:

(i) commencing proceedings in the court of com-

1206(b). Practice varies among the judicial districts
regarding procedures to maintain a protection or-
der in the court of common pleas upon the certifi-
cation of an emergency protection order to that
court. See Pa.R.Civ.P. 1210, emt. and Pa.R.Civ.P.
1211, cmt.

Subdivision (b) provides for denial of a petition
for emergency relief. Subdivision (b)(3) is intended
to protect the plaintiff’s personal safety and the
defendant’s reputational interest following the de-
nial of a petition for emergency relief.

Rule 1209. Service and Execution of Emergency
Protection Orders.

[A.] (@) Emergency Protection from Abuse.

(1) Plaintiff. [ The ] If the hearing officer grants

mon pleas;

(ii) initiating a contempt charge if the defendant
violates the emergency order;

(iii) programs for victims of domestic or sexual
violence in the county or in nearby counties, as
well as the existence of rape crisis centers in the
county or nearby counties in the case of sexual
violence; and

(iv) the availability of legal assistance without
cost if the plaintiff is without resources to pay.

(b) Petition Denied.

(1) If the hearing officer does not find good cause
pursuant to subdivision (a)(1)(i) or (a)(1)(ii), the
hearing officer shall deny the petition.

(2) A denied petition shall not be available to the
public.

(3) The hearing officer shall:

(i) not issue a denial order;

(ii) verbally inform the plaintiff that the petition
is denied;

(iii) confirm that no identifying information re-
lating to the denied petition, such as the name of
the plaintiff or defendant, is made public or re-
tained in court files;

(iv) enter on the docket non-identifying informa-
tion relating to the petition, including the date of
filing, the municipality and zip code of the plain-
tiff’s residence, and the relief sought by the plain-
tiff; and

(v) destroy the denied petition.
[ Official Note: Subparagraph A(1) of this rule ]

Comment:

Subdivision (a)(1)(i) permits the hearing officer to
grant limited relief [ in accordance with ]| pursuant to
23 Pa.C.S. § 6108(a)(1), (2), and (6), or (1) and (6), which

the petition in whole or in part, then the hearing
officer shall [ provide to | give the plaintiff a copy of
[ a] the protection order [ made under Rule 1208 ]
issued pursuant to Rule 1208(a)(1).

(2) Defendant.

(i) The hearing officer or, when necessary, the plaintiff
shall immediately deliver a service copy of [ any ] the
protection order [ made under Rule 1208 ] issued
pursuant to Rule 1208(a)(1) to a police officer, police
department, sheriff, or certified constable for service upon
the defendant and execution.

(ii) After making reasonable effort, if the executing
officer is unable to serve the protection order upon the
defendant in a timely fashion, the executing officer shall
leave a service copy of the petition [ form ] containing
the order with the police department with jurisdiction
over the area in which the plaintiff resides for service
upon the defendant, and shall advise such police depart-
ment that the order could not be served.

[ B. When a protection order is issued under Rule
1208 in accordance with 42 Pa.C.S. § 62A09(a), the
hearing officer shall:

(1) within two business days, serve the order
upon the police department, sheriff and district
attorney in the jurisdiction where the order was
entered, and

(2) in the case of a minor victim of sexual vio-
lence, serve a copy of the petition and order upon
the county agency (as defined by 23 Pa.C.S. § 6303)

and the Department of Human Services. |

(b) Emergency Protection in Connection with
Claims of Sexual Violence or Intimidation.

(1) Plaintiff. If the hearing officer grants the
petition in whole or in part, then the hearing
officer shall give the plaintiff the protection order
issued pursuant to Rule 1208(a)(2).

includes directing the defendant to refrain from
abusing the plaintiff or minor children, possession
of the residence, and prohibiting contact by the
defendant. [ Subparagraph A(2) of this rule | Subdi-

(2) Defendant.

(i) The hearing officer or, when necessary, the
plaintiff shall immediately deliver a service copy of

vision (a)(1)(ii) permits the hearing officer to grant

the protection order issued pursuant to Rule
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1208(a)(1) to a police officer, police department,
sheriff, or certified constable for service upon the
defendant and execution.

(ii) After making reasonable effort, if the execut-
ing officer is unable to serve the protection order
upon the defendant in a timely fashion, the execut-
ing officer shall leave a service copy of the petition
containing the order with the police department
with jurisdiction over the area in which the plain-
tiff resides for service upon the defendant, and
shall advise such police department that the order
could not be served.

(3) Law Enforcement. Within two business days
after the protection order is issued, the hearing
officer shall serve the order upon the police depart-
ment, sheriff, and district attorney in the jurisdic-
tion where the order was entered.

(4) Minor Victims. In the case of a minor victim of
sexual violence, the hearing officer shall serve a
copy of the petition and order upon the county
agency, as defined by 23 Pa.C.S. § 6303, and the
Department of Human Services.

[ Official Note ] Comment:

The hearing officer [ should ] shall provide the plain-
tiff with at least one copy of [ a ] the protection order,
but more than one copy may be needed. For example, the
plaintiff may wish to serve the order upon multiple police
departments [ when ] if the plaintiff lives and works in

different police jurisdictions| , ete ]. If it is necessary for
the plaintiff to deliver the protection order to the execut-
ing officer, the hearing officer should make sure that the
plaintiff fully understands the process and what must be
done to have the order served upon the defendant. [ The
hearing officer should make every effort to have
the protection order served by a law enforcement
officer in a timely fashion. The Rule requires that if
the executing officer is unable to serve the protec-
tion order in a timely fashion, the executing officer
shall leave a service copy of the order with the
police department with jurisdiction over the area
in which the plaintiff resides. This was thought
advisable so that ]

Service of protection orders upon the defendant
at the time of execution may not be possible under
some circumstances. The intention of subdivisions
(a)(2)(ii) and (b)(2)(ii) is for the local police [ would ]
to have a service copy [ in case ] if they [ would be ]
are called to the plaintiff’s residence should the defen-
dant return there.

The hearing officer should make every effort to
have the protection order served by a law enforce-

ment officer in a timely fashion. [ Due to the
emergency nature of these ] For emergency protec-
tion orders [ and the fact that | to be meaningful, they
must be served and executed at night or on a week-
end[ , ]. Therefore, the hearing officer should have the
authority to use police officers [ as well as ]2 sheriffs,
and certified constables to serve and execute [ these ]
protection orders.

Protection orders issued [ under Rule 1208 ] pursu-
ant to Rule 1208(a)(2) in accordance with [ 42 Pa. C.S.
§ 62A09 ] 42 Pa.C.S. § 62A09, [ ( Jproviding for protec-
tion of victims of sexual violence or intimidation[ ) ]z

are subject to additional service requirements. [ See
Section 6109(a) of the Protection From Abuse Act, ]

Compare 23 Pa.C.S. § 6109(a)[ , and ] with 42 Pa.C.S.
§ 62A05(d).

Service shall be made without prepayment of costs. See
[ Rule 1206(C) ] Pa.R.Civ.P.M.D.J. 1206(c).

[ Service of protection orders upon the defendant
at the time of execution may not be possible under
some circumstances. |

Rule 1210. Duration of Emergency Protection Or-
ders.

Protection orders issued [ under Rule 1208 | pursu-
ant to Rule 1208(a) shall expire at the end of the next
business day the court deems itself available.

[ Official Note ] Comment:

This rule is derived from [ Section 6110(b) of the
Protection From Abuse Act, | 23 Pa.C.S. § 6110b)[,
as well as | and 42 Pa.C.S. § 62A09(b). Practice varies
among the judicial districts as to what procedures the
plaintiff must follow to [ continue in effect ] maintain
a protection order in the court of common pleas upon the
certification of an emergency protection order to the court

of common pleas. The hearing officer should [ provide
clear instructions to ] instruct the plaintiff [ as to ]
what must be done to [ continue in effect ] maintain
the protection order in the court of common pleas.
See [ Rule 1206 and Note, and Rule 1211 and
Note ] Pa.R.Civ.P.M.D.J. 1208(a)(3)(i), cmt. and
Pa.R.Civ.P.M.D.J. 1211, cmt.

Rule 1211. Certification to Court of Common Pleas.

[A.] @ [Any] A protection order issued [ under
Rule 1208 ] pursuant to Rule 1208(a), together with
any documentation in support thereof, shall immediately
be certified to the court of common pleas by the hearing
officer.

[B.] (b) Certification [ under subdivision A of this
Rule ] pursuant to subdivision (a) shall be accom-
plished by sending to the prothonotary of the court by
first class mail or messenger a certified copy of the
petition form containing the order, with any supporting
documentation attached.

[ Official Note ] Comment:

Certification [ under subdivision A of this rule ]
pursuant to subdivision (a) is required by [ Section
6110(c) of the Protection From Abuse Act,] 23
Pa.C.S. § 6110(c)[, as well as] and 42 Pa.C.S.
§ 62A09(c). This rule is [ also] consistent with
[ Pa.R.C.P. Nos. 1901.3(b) and 1953(b) | Pa.R.Civ.P.
1901.3(b) and 1953(b), which permit commencement of
an action by filing with the prothonotary a certified copy
of an emergency protection order. However, practice var-
ies among the judicial districts as to how [ the ] a
protection order is [ continued in effect ] maintained
after [ it is certified ] certification to the court of
common pleas. For example, some judicial districts may
require that the plaintiff appear in person to continue the
action in the court of common pleas. Others may auto-
matically commence an action in the court of common
pleas upon receipt of a certified copy of the emergency
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order from the hearing officer. See [ Rule 1206 and
Note, and Rule 1210 and Note ] Pa.R.Civ.P.M.D.dJ.
1208(¢)(3)(i), cmt.

Depending on local practice, the plaintiff or the plain-
tiff’s representative may act as a messenger under [ sub-
division B of this rule ] subdivision (b).

SUPREME COURT OF PENNSYLVANIA
Minor Court Rules Committee
RE-PUBLICATION REPORT

Proposed Amendment of Pa.R.Civ.P.M.D.J. 1206,
1208, 1209, 1210, and 1211

The Minor Court Rules Committee (“Committee”) is
considering proposing to the Supreme Court of Pennsylva-
nia the amendment of Pa.R.Civ.P.M.D.J. 1206, 1208, 1209,
1210, and 1211. The proposal relates to orders denying
petitions for emergency protection from abuse and peti-
tions for emergency protection from sexual violence or
intimidation. The proposal was first published for public
comment at 49 Pa.B. 1772 (April 13, 2019) and later
republished at 51 Pa.B. 3339 (June 19, 2021). The
Committee modified the proposal in response to com-
ments received following the 2019 and 2021 publications.

Background

The Committee received an inquiry from a magisterial
district court questioning if a copy of an order denying a
petition for emergency protection from abuse should be
served on the defendant. The inquirer expressed concern
that sending the denial order to the defendant could
aggravate tensions between the parties and put the
plaintiff in potential danger. The Committee determined
that relevant statutes and rules are silent on the matter
of service of an emergency denial order. This void resulted
in divergent local practices in magisterial district courts
for processing a denial order—some courts sent it to the
defendant, while others placed it in the court’s file or
forwarded it to the court of common pleas without
sending a copy to the defendant. The Committee believed
it would be preferable to have a standardized statewide
practice for these cases.

After reviewing relevant statutes and rules, as well as
the Case Records Public Access Policy of the Unified
Judicial System of Pennsylvania (“Public Access Policy”),
the Committee considered the fairness of withholding a
denial order from a defendant in an adversarial, albeit ex
parte, proceeding when the denial order and underlying
petition could be accessed by the public. The Committee
further considered the potential harm to a plaintiff if the
defendant is notified of the denial order. Notifying the
defendant of the court’s denial order would inform him or
her of the plaintiff’s attempt to seek emergency protective
relief from the court, while leaving the plaintiff without
any court-ordered protection. The Committee endeavored
to develop a proposal that would balance the safety of
plaintiffs seeking emergency protection with the due
process rights of defendants.

In 2019, the Committee published for public comment
proposed amendments to rules governing emergency pro-
tective actions. See 49 Pa.B. 1772 (April 13, 2019). The
proposed amendments to Rule 1208 would have required
hearing officers in emergency protection actions to issue
an order denying the requested relief when the hearing
officer did not find it necessary to protect the plaintiff or
another individual. The proposed amendments to Rule
1209 would have required the hearing officer to send the
denial order to the defendant by first class mail no sooner

than 48 hours after issuance of the denial order. The
48-hour delay in the mailing of the denial order to the
defendant was intended to provide the plaintiff with time
to implement a safety plan or seek a temporary protection
order from a court of common pleas. Public comment to
the proposal was largely negative and expressed concern
for the safety of plaintiffs.

The Committee revisited the proposal and developed an
alternative approach. It ultimately concluded there was
no optimal period to serve the denial order on the
defendant such that the plaintiff’s safety not compro-
mised. A defendant receiving a denial order 10, 30, or 60
days after its issuance may be as likely to be provoked as
a defendant receiving the order 48 hours after issuance.
Since the Committee was not satisfied that the denial
order could be served on the defendant without risk of
harm to the plaintiff, the Committee considered proposing
to the Court that a denial order not be served on the
defendant and that public access to the denial order and
underlying petition is prohibited.

After concluding that the defendant should not be
served the denial order, the Committee further agreed the
public should also be precluded from accessing it. The
Policy designates information that is not accessible by the
public at a court facility, including “[ilnformation to which
access is otherwise restricted by federal law, state law, or
state court rule.” Id. § 9.0F. Because the definition of
“public” does not include a party to a case, a defendant
would be able to obtain a copy of the petition and denial
order in the case because he or she is a named party. See
id. § 1.0N. The Committee could not predict the likeli-
hood of a defendant in an emergency protective matter
subsequently becoming aware of the existence of the
petition and denial order and seeking access to them, but
it believed the 2021 proposal provided a better balancing
of plaintiff safety and defendant due process.

The Committee republished the proposal at 51 Pa.B.
3339 (June 19, 2021). While some favorable feedback was
received, concerns were raised that not serving the denial
order on the defendant offended notions of due process
insofar as the record exits, albeit sealed. If the defendant
is unaware of the existence of an emergency petition or
denial order, he or she could be unfairly surprised during
subsequent proceedings, such as a custody case, or if
applying for required clearances. Alternatively, the defen-
dant may need to establish a case of harassment and
knowledge of unsuccessful emergency petitions could be of
assistance. In other words, the 2021 proposal did not
reliably protect defendants’ interests.

Discussion

The amount of process that is due in any particular
circumstance must be determined by application of the
three-part balancing test first established in Mathews v.
Eldridge, 424 U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18
(1976). See In re Fortieth Statewide Investigating Grand
Jury, 197 A.3d 712, 717 (Pa. 2018). This balancing test
considers three factors: (1) the private interest affected by
the governmental action; (2) the risk of an erroneous
deprivation together with the value of additional or
substitute safeguards; and (3) the state interest involved,
including the administrative burden the additional or
substitute procedural requirements would impose on the
state. Id.

The Committee has identified competing interests of
the parties relating to a denied petition. The petitioner
has a personal safety interest, which could be threatened
if the defendant learns of the petition and the plaintiff is
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not covered by a protective order. The object of the
Protection From Abuse (“PFA”) Act is self-evident—to
protect PFA plaintiffs from abuse. Commonwealth v.
Stevenson, 283 A.3d 196, 205 (Pa. 2022). A similar
statutory scheme exists for victims of sexual violence and
intimidation. See 42 Pa.C.S. §§ 62A01—62A20. A plaintiff
commences proceedings by filing a petition in a trial court
alleging abuse by the named defendant. 23 Pa.C.S.
§ 6106(a), 42 Pa.C.S. § 62A05(a). If a plaintiff seeks an
emergency protective order, then the hearing officer con-
ducts ex parte proceedings and may enter an order
protecting the plaintiff from immediate and present dan-
ger of abuse. 23 Pa.C.S. § 6110(a), 42 Pa.C.S. § 62A09(a).

Superficially, a plaintiff’s interest would seem to end
when an order denying emergency relief is entered. Yet,
as mentioned, the basis for a denial may not be indicative
of the absence of danger of abuse. A plaintiff may not be
entitled to relief for reasons, including a lack of imme-
diacy. A denial does not mean the plaintiff is safe and
without the potential of threat. In the view of the
Committee, the risk of retaliation for seeking protective
relief gives the plaintiff a significant interest in the
denial process.

The defendant has a reputational interest that could be
adversely impacted if the existence of a petition and
denied order is made public. The Court has acknowledged
a defendant’s right to protect his or her reputation as it
relates to expungement of protective orders. See Carlacci
v. Mazaleski, 798 A.2d 186 (Pa. 2002). In Carlacci, a
father sought the expungement of a dismissed PFA
petition. The Court was persuaded by the Superior
Court’s reasoning in a prior case and adopted its holding,
noting that “there exists a right to petition for expunge-
ment of a [PFA] record where the petitioner seeks to
protect his reputation. This right is an adjunct of due
process and Article I, Section 1 of the Pennsylvania
Constitution and is not dependent upon express statutory
authority.” Id. at 190 (relying on PE.S. v. K.L., 720 A.2d
487 (Pa. Super. 1998)). In PE.S. v. K.L., the Superior
Court recognized that even a dismissed PFA petition
could have a negative impact on a defendant: “Although
[defendant’s] record here is not an arrest record, it,
nonetheless, carries with it the potential stigmas associ-
ated with such a record. The negative social connotations
that attach to the [PFA] are too great to allow the
[defendant’s] record to remain intact.” 720 A.2d 487, 492
(Pa. Super. 1998). While case law does not address the
expungement of emergency protective orders, the Com-
mittee observes there is an opportunity for reputational
harm if the public can access an emergency petition for
protective relief that the defendant may not even know
was filed against him or her. Relatedly, a defendant
cannot avail himself or herself of these remedies without
notice of the petition or denial order. For these reasons,
the Committee believes the defendant has a substantial
interest.

In considering alternative procedures or safeguards to
accommodate both parties’ interest, it was suggested that
the Committee look to Pa.R.Crim.P. 212 (Dissemination of
Search Warrant Information) as a potential model for the
handling of denied protective orders. That rule provides
in part: “Unexecuted warrants and the associated affida-
vits of probable cause are not public records and upon
return to the issuing authority the unexecuted warrants
and affidavit(s) shall be destroyed by the issuing author-
ity.” Pa.R.Crim.P. 212(B). The comment to the rule further
provides:

The rule was amended in 2013 to clarify that
unexecuted search warrants are not public records.

This change recognizes that often search warrants
may be issued that are never executed. This non-
execution may arise from many factors, including a
discovery that the information that formed the basis
of the search warrant was inaccurate. Given the
potential harm to the subject of a search warrant as
well as potential disruption to public safety and
investigations, information related to such expired
warrants must remain confidential. See PG Publish-
ing Co. v. Commonwealth, 532 Pa. 1, 614 A.2d 1106
(1992) (“The ex parte application for the issuance of a
search warrant and the issuing authority’s consider-
ation of the application are not subject to public
scrutiny. The need for secrecy will ordinarily expire
once the search warrant has been executed.”).

Pa.R.Crim.P. 212, cmt. at | 3.

The Committee discussed whether Pa.R.Crim.P. 212
would provide a workable framework for denied emer-
gency protective relief. Developing a rule analogous to
Pa.R.Crim.P. 212 would require modifications to standard
magisterial district court practice. To prevent recording
the defendant’s identifiable information, a denied petition
for emergency protective relief would not be entered on
the docket. Likewise, a denial order would not be issued
to the plaintiff and the underlying petition destroyed. In
this manner, both the plaintiff’s safety interest and the
defendant’s reputational due process interests are se-
cured.

The Committee acknowledges this approach may have
ramifications involving other interests, including the pub-
lic right of access, secondary uses, and data collection.
First, the petition and order are part of the record of the
case and relied upon in the court of judicial decision-
making, thereby rendering those documents as a public
judicial record. See Commonwealth v. Fenstermaker, 530
A.2d 414, 419 (Pa. 1987). Second, an emergency PFA
proceeding is not closed to the public or required to be
held in camera even though the public is rarely, if ever,
present during these proceedings. The absence of these
factors provided the basis for Criminal Procedural Rules
Committee to recommend the destruction of unexecuted
search warrants. See 43 Pa.B. 6649 (November 9, 2013)
(Committee Final Report). Third, the documents are
currently publicly available pursuant to the Public Access
Policy. The contemplated approach would limit transpar-
ency of denied petitions for emergency relief. There would
no longer be a record of a denied petition or the order
denying relief, which impacts the public’s interest. The
Committee specifically seeks comment on this aspect of
the proposal.

The parties have a contingent or secondary interest if
the record of a denied petition and order are destroyed.
Those documents, including any verified statements, may
have evidentiary weight in subsequent or future court
proceedings, e.g., custody. See also Pa.R.E. 803.1(3) (Re-
corded Recollection of Declarant-Witness); see also 23
Pa.C.S. § 6117(b) (Remedies for Bad Faith). Moreover, the
documents may be relevant to the prosecution or defense
of any criminal proceedings as a consequence, or related
to, an allegation of abuse. The Committee specifically
seeks comment on this aspect of the proposal.

Concerning data collection, this approach would impact
the data retained in the Magisterial District Justice
System (“MDJS”) relating to emergency protective relief.
To the extent this data is considered a factor in the
decennial reestablishment of the magisterial district
courts, omitting denied emergency petitions from the
MDJS will result in a lower reported case load, thus
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creating an inaccurate picture of magisterial district court
workload. See 42 Pa.C.S. § 1503 (pertaining to decennial
reestablishment of magisterial district courts). Further, it
may be in the public interest to know how many emer-
gency petitions have been denied to identify outliers in
deciding such petitions. The Committee also believes that
funding for domestic violence programs may be tied, in
part, to case numbers.

The Committee attempted to address this issue by
including a requirement in the proposal that the hearing
officer enter on the MDJS docket certain non-identifying
information relating to the petition, including the date of
filing, the municipality and zip code of the plaintiff, and
the relief sought by the plaintiff using a “Jane Doe”
docket. See proposed Pa.R.Civ.P.M.D.J. 1208(b)(3)(iv). This
is an entirely new concept intended to address data
integrity concerns that represents an administrative bur-
den in the due process analysis.

Proposed Rule Changes

The Committee proposes adding provisions to Rule
1208 to explicitly provide for the denial of a petition for
emergency protective relief. The rule provides: (1) a
denied petition is not available to the public; (2) the
denial is issued verbally and no written order is issued;
(3) no identifying information relating to the case is
retained in court files; (4) non-identifying information is
entered on the docket; and (5) the denied petition is
destroyed. See proposed Pa.R.Civ.P.M.D.J. 1208(b).

Modifications to proposed Rule 1209 are intended to
clarify service and execution procedures when a petition
has been granted in whole or in part. Additional stylistic,
organizational, and grammatical changes have been made
throughout proposed Rules 1206 and 1208—1211.
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The Committee invites all comments, concerns, and

suggestions regarding this rulemaking proposal.
[Pa.B. Doc. No. 23-144. Filed for public inspection February 3, 2023, 9:00 a.m.|
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BUCKS COUNTY
Administrative Order No. 111

Order

And Now, this 12th day of January 2023, it is hereby
ordered and directed that Administrative Order No. 111,
entered December 21, 2022, is hereby rescinded.

By the Court
WALLACE H. BATEMAN, Jr.,,
President Judge
[Pa.B. Doc. No. 23-145. Filed for public inspection February 3, 2023, 9:00 a.m.]

DISCIPLINARY BOARD
OF THE SUPREME COURT

Notice of Suspension

Notice is hereby given that Samuel Bailey, Jr. having
been suspended from the practice of law in the District of
Columbia Court of Appeals; the Supreme Court of Penn-
sylvania issued an Order dated January 25, 2023 sus-
pending Samuel Bailey, Jr. (# 27234) from the practice of
law in this Commonwealth for a period of one year and
one day effective February 24, 2023.

In accordance with Rule 217(f), Pa.R.D.E., since this
formerly admitted attorney resides outside the Common-
wealth of Pennsylvania, this notice is published in the
Pennsylvania Bulletin.

MARCEE D. SLOAN,
Board Prothonotary
[Pa.B. Doc. No. 23-146. Filed for public inspection February 3, 2023, 9:00 a.m.]
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