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PROPOSED RULEMAKING

DEPARTMENT OF
REVENUE

[61 PA. CODE CH. 101]
Personal Income Tax

The Department of Revenue (Department), under au-
thority contained in section 354 of the Tax Reform Code
of 1971 (TRC) (72 P.S. § 7354), proposes to amend
8§ 101.1 and 101.6 (relating to definitions; and compensa-
tion) to read as set forth in Annex A.

Purpose of Regulation

This regulatory amendment will provide an explanation
of the meaning and scope of the exclusion from compensa-
tion in section 301(d)(vi) of the TRC, Personal Income Tax
(72 P. S. § 7301(d)(vi)) for employer or labor union pay-
ments for supplemental unemployment programs. The
proposed changes will address the tax treatment of
programs offered to provide supplemental benefits to
employes terminated from service as a result of layoff,
workforce reduction, plant closings or other involuntary
terminations.

Explanation of Regulatory Requirements

Section 101.1 is amended by adding the definition of
“supplemental unemployment benefit plan.” Section 101.6
is amended by adding a new paragraph (9) relating to
benefits payable under a supplemental unemployment
benefit plan, under subsection (c) which enumerates what
compensation does not mean or include. The numbering
of this new paragraph will change upon the Department’s
adoption of Regulation 15-402 (see 28 Pa.B. 1946 (April
25, 1998)), relating to payments for employe welfare
benefit plans and cafeteria plans.

Affected Parties

Persons receiving employer or labor union payments for
supplemental unemployment programs may be affected
by this proposed rulemaking.

Fiscal Impact

The Department has determined that the proposed
rulemaking will have no fiscal impact on this Common-
wealth.

Paperwork

The proposed rulemaking will not require additional
paperwork for the public or the Commonwealth.

Effectiveness/Sunset Date

The proposed rulemaking will become effective upon
final publication in the Pennsylvania Bulletin. The pro-
posed rulemaking is scheduled for review within 5 years
of final publication. No sunset date has been assigned.

Contact Person

Interested persons are invited to submit in writing any
comments, suggestions or objections regarding the pro-
posed rulemaking to Anita M. Doucette, Office of Chief
Counsel, PA Department of Revenue, Dept. 281061, Har-
risburg, PA 17128-1061, within 30 days after the date of
the publication of this notice in the Pennsylvania Bulle-
tin.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on April 26, 2000, the Department
submitted a copy of these proposed amendments to the
Independent Regulatory Review Commission (IRRC) and
to the Chairpersons of the House and Senate Committees
on Finance. In addition to submitting the proposed
amendments, the Department has provided IRRC and the
Committees with a copy of a detailed Regulatory Analysis
Form prepared by the Department in compliance with
Executive Order 1996-1, “Regulatory Review and Promul-
gation.” A copy of this material is available to the public
upon request.

Under section 5(g) of the Regulatory Review Act, if
IRRC has objections to any portion of the proposed
rulemaking, it will notify the Department within 10 days
of the close of the Committees’ review period. The notifi-
cation shall specify the regulatory review criteria which
have not been met by the portion of the proposed
amendments to which an objection is made. The Regula-
tory Review Act specifies detailed procedures for review,
prior to final publication of the amendments, by the
Department, the General Assembly and the Governor of
objections raised.

ROBERT A. JUDGE, Sr.,
Secretary
Fiscal Note: 15-414. No fiscal impact; (8) recommends
adoption.
Annex A
TITLE 61. REVENUE
PART I. DEPARTMENT OF REVENUE
Subpart B. GENERAL FUND REVENUES
ARTICLE V. PERSONAL INCOME TAX
Chapter 101. GENERAL PROVISIONS
§ 101.1. Definitions.

The following words and terms, when used in this
article, have the following meanings, unless the context
clearly indicates otherwise:

* * * * *

Supplemental unemployment benefit plan—A plan
established or maintained by an employer or by an
employe organization, or by both, that has both of
the following attributes:

(i) Under the plan, no benefit is payable to, or
subject in any manner to anticipation, assignment
or pledge by, any plan participant except upon
lay-off or involuntary separation from the employ-
ment of the employer (whether or not the separa-
tion is temporary) resulting directly from:

(A) A permanent reduction in force.

(B) Plant closing.

(C) Change in organizational structure.
(D) Discontinuance of an operation.

(E) The participant’s failure to meet or maintain
standards of performance for the position due to
inability to carry out the responsibilities of the
position, health, obsolescence, failure to meet the
changed responsibilities of the position or similar
circumstance beyond the control of the participant.
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(ii) Under the plan, no benefit is payable to, or
subject in any manner to anticipation, assignment
or pledge by, any plan participant who either:

(A) Voluntarily separates from service.

(B) Is separated or discharged from service for
any of the following reasons:

(1) Refusal to accept another position with rea-
sonably comparable compensation.

(I1) The commission of illegal acts.

(111) Insubordination, failure or refusal to comply
with rules or regulations or similar acts within the
control of the participant.

* * * * *

§ 101.6. Compensation.

* * * * *

(c) Compensation does not mean or include any of the
following:

* * * * *

(9) Benefits payable under a supplemental unem-
ployment benefit plan, whether payable on a peri-
odic basis or in the form of cash, services or
property.

* * * * *

[Pa.B. Doc. No. 00-742. Filed for public inspection May 5, 2000, 9:00 a.m.]

SECURITIES COMMISSION

[64 PA. CODE CHS. 202, 203, 205, 206,
301—305, 404, 602 AND 603]

Registration of Securities; Investment Adviser
Representatives; and Administration

Statutory Authority

The Securities Commission (Commission), under the
authority contained in sections 202(g), 203(j), (q) and (r),
205(b), 206(b), 301(b), 302(f), 303(a)—(e), 304(a), (b) and
(e), 305(a) and (f), 404(a), 602(f), 603(c) and 609(a) of the
Pennsylvania Securities Act of 1972 (70 P. S. 88 1-202(qg),
1-203(j), (q) and (r), 1-205(b), 1-206(b), 1-301(b), 1-302(f),
1-303(a)—(e), 1-304(a), (b) and (e), 1-305(a) and (f),
1-404(a), 1-602(f), 1-603(c) and 1-609(a)) (act) proposes to
amend and adopt regulations concerning the subject
matter of the act to read as set forth in Annex A and
further described under the Summary and Purposes of
Proposed Amendments.

Summary and Purpose of Proposed Amendments

§ 202.070. Proposed changes would clarify when the
exemption would be available to certain nonemployes
included in compensatory plans or compensatory con-
tracts.

§ 203.101. Proposed changes would allow attorneys to
give a clear legal opinion on the availability of the
exemption.

§ 203.171. Proposed changes would allow attorneys to
give a clear legal opinion on the availability of the
exemption.

§ 203.185. Proposed changes would allow attorneys to
give a clear legal opinion on the availability of the
exemption.

§ 203.186. Proposed changes would allow attorneys to
give a clear legal opinion on the availability of the
exemption.

§ 203.192. Proposed new regulation would create a
registration exemption for certain rights offerings and
exchange offers made by foreign private companies to
Commonwealth residents that are exempt from registra-
tion with the United States Securities and Exchange
Commission (SEC).

§ 205.021. Proposed changes would replace Form 205
with Form R and eliminate the requirement to file Form
R for all issuers applying for registration under section
205 except those relying on SEC Regulation A.

§ 206.010. Proposed changes would replace Form 206
with Form R and restrict the requirement to file Form R
to issuers making an offering under sections 3(a)(4) or
(11) of the Securities Act of 1933 or Rule 504 of SEC
Regulation D or SEC Regulation A.

§ 301.021. This regulation would be deleted as its
provisions have been superseded by a new Web-based
electronic transfer program.

8 302.063. Proposed changes would codify a No Action
Letter issued by the Commission in 1999 concerning third
party brokerage activities occurring in a limited purpose
bank branch office.

§ 303.012. Proposed changes anticipate electronic filing
through a centralized depository system and eliminate
the requirement for investment adviser applicants that do
not have custody, possession or discretion over clients’
funds or securities to file a statement of financial condi-
tion.

§ 303.014. Proposed changes utilize the new terminol-
ogy of “investment adviser representative” and anticipate
electronic filing through a centralized depository system.

§ 303.015. This new regulation is proposed to imple-
ment the notice filing requirement imposed on Federally
covered advisers by Act 109 of 1998.

§ 303.021. Proposed changes would accord the same
treatment to notice filings by Federally covered advisers
for successor firms as is accorded to registered investment
advisers.

§ 303.032. Proposed changes delete the experience re-
quirement for agents and investment adviser representa-
tives, adopt new uniform examinations for investment
advisers and investment adviser representatives, uniform
grandfathering provisions and uniform waivers of the
examination. These are based on a uniform model
adopted by the North American Securities Administrators
Association (NASAA).

§ 303.042. Proposed changes reduce net worth require-
ments for investment advisers and eliminates the current
net worth requirement for investment advisers that do
not have custody, possession or discretion over clients’
funds or securities. These changes are based on a NASAA
model rule and conform to Federal law as provided by the
Investment Advisers Supervision Coordination Act of
1996 (Federal Act).

8§ 303.051. Proposed changes revise the surety bond
requirements to conform to a NASAA model rule and the
requirements of the Federal Act.
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§ 304.012. Proposed changes establish in State regula-
tion recordkeeping requirements for investment advisers.
Under the Federal Act, the SEC has exclusive jurisdiction
over investment advisers with $25 million or more of
assets under management or advise investment compa-
nies and states have exclusive jurisdiction over the
remaining investment advisers. These changes conform to
a NASAA model rule and the Federal Act.

§ 304.022. Proposed changes revise the required finan-
cial reports to be filed by investment advisers which
conform to a NASAA model rule, the Federal Act and a
proposed amendment to the Federal Act.

§ 304.052. Proposed changes recognize that standard-
ized commission rates charged by National securities
exchanges have been eliminated.

§ 305.011. Proposed changes expand coverage of this
regulation to investment adviser representatives and
incorporate requirements found in the Code of Conduct of
the National Association of Securities Dealers.

§ 305.019. Proposed changes expand coverage of this
regulation to investment adviser representatives and
include failure to comply with investor suitability require-
ments as a basis for taking action against a person’s
license.

§ 305.061. Proposed changes anticipate electronic filing
through a centralized depository system and extend the
regulation to withdrawal of notice filings by Federally
covered advisers.

§ 404.010. Proposed changes extend this regulation to
investment adviser representatives.

§ 404.011. This new regulation makes it a fraudulent,
deceptive or manipulative act or practice within the
meaning of section 404 of the act for an investment
adviser to fail to furnish a disclosure statement to
prospective clients. A similar provision already applies to
Federally covered advisers.

§ 404.012. This new regulation makes it a fraudulent,
deceptive or manipulative act or practice within the
meaning of section 404 of the act for an investment
adviser who sponsors a wrap fee program to fail to
furnish a wrap fee disclosure statement to prospective
clients. Similar rules currently apply to Federally covered
advisers.

§ 404.013. This new regulation makes it a fraudulent,
deceptive or manipulative act or practice within the
meaning of section 404 of the act for an investment
adviser to make cash payments to persons who solicit
business for the investment adviser unless certain re-
quirements are met. A similar provision already applies to
Federally covered advisers.

§ 404.014. This new regulation makes it a fraudulent,
deceptive or manipulative act or practice within the
meaning of section 404 of the act for an investment
adviser to have custody or possession of clients’ funds or
securities unless certain requirements are met. This
regulation is similar in scope to § 404.020 which is being
deleted. A similar provision already applies to Federally
covered advisers.

§ 404.020. This regulation is being deleted in favor of
§ 404.014 which codifies the current requirements.

§ 602.060. Proposed changes would delete the subscrip-
tion fee for the Commission’s Bulletin and Annual Report.
The publications are currently available to the public free
of charge.

8 603.031. Proposed changes would clarify that any
record which the Commission deems is excluded from the
definition of a public record in 65 P.S. § 66.1(2) may be
withheld from the public and that the Social Security
numbers, home addresses and dates of birth appearing on
Form U-4 filed by all agent and investment adviser
representative applicants and registrants would be
treated as confidential.

Persons Affected by these Amendments

The first eight proposed regulatory actions will affect
issuers relying on certain exemptions from registration to
issue securities and issuers of securities in registered
offerings. The bulk of the remaining proposed regulatory
actions will affect, to varying degrees, broker-dealers,
agents, investment advisers and investment adviser rep-
resentatives. These actions are required to implement Act
109 of 1998 and the Federal Act.

Fiscal Impact

The proposed regulatory actions substantially will re-
duce costs to the investment advisory community by
reducing or eliminating net worth requirements, reducing
or eliminating required financial reports, waiving exami-
nation requirements for certain classes of applicants and
conforming Commission rules to uniform NASAA model
rules and provisions of the Federal Act.

The proposed recordkeeping provisions, supervisory re-
quirements and disclosure delivery requirements are
similar to what currently is required by the NASD Code
of Conduct, by existing Commission regulations or by
Federal law with respect to Federally covered advisers.
Therefore, the Commission does not anticipate that the
proposed regulatory actions will impose additional finan-
cial burdens on applicants or registrants.

Also, most companies making a registered public offer-
ing of securities no longer will have to expend the time
and money to file an additional state-specific form with
the Commission.

Paperwork

The Commission proposes to eliminate current Forms
205 and 206 in favor of one new form designated as
Commission Form R which will be used by certain issuers
making application with the Commission to make a
public offering of securities in this Commonwealth. The
Commission further proposes to reduce substantially the
categories of issuers that would be required to file new
Form R.

With respect to investment advisers, the Commission
proposes to eliminate or reduce the required financial
reports and statements of financial condition that must
be filed by applicants or registrants.

Effective Date

The proposed amendments and regulations will become
effective upon publication in the Pennsylvania Bulletin as
final rulemaking.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on April 11, 2000, the Commission
submitted a copy of these proposed amendments to the
Independent Regulatory Review Commission (IRRC) and
to the Chairpersons of the House Committee on Com-
merce and Economic Development and the Senate Com-
mittee on Banking and Insurance for comment and
review. In addition to submitting the proposed amend-
ments, the Commission has provided IRRC and the
Committees with a copy of a detailed Regulatory Analysis
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Form prepared by the Commission in compliance with
Executive Order 1996-1, “Regulatory Review and Promul-
gation.” A copy of this material is available upon request.

If IRRC has objections to any portion of the proposed
amendments, it will notify the Commission within 10
days of the close of the Committees’ review period. The
notification shall specify the regulatory review criteria
that have not been met by the portion of the proposed
amendments to which an objection is made. The Regula-
tory Review Act specifies detailed procedures for review,
prior to final publication of the amendments, by the
Commission, the General Assembly and the Governor of
objections raised.

Availability in Alternative Formats

This proposed rulemaking may be made available in
alternative formats upon request. The Commission also
will receive comments on this proposed rulemaking in
alternative formats. TDD users should use the AT&T
Relay Center (800) 854-5984. To make arrangements for
alternative formats, contact Joseph Shepherd, ADA Coor-
dinator, at (717) 787-6828.

Contact Person

Interested persons are invited to send comments con-
cerning the proposed amendments within 30 days of
publication of this notice to G. Philip Rutledge, Deputy
Chief Counsel, Securities Commission, Eastgate Building,
1010 N. Seventh Street, 2nd Floor, Harrisburg, PA 17102-
1410, (717) 783-5130. G. Philip Rutledge also is the
contact person for an explanation of the proposed amend-
ments.

M. JOANNA CUMMINGS,
Secretary

Fiscal Note: 50-114. No fiscal impact; (8) recommends
adoption.

Annex A
TITLE 64. SECURITIES
PART I. SECURITIES COMMISSION
Subpart B. REGISTRATION OF SECURITIES
CHAPTER 202. EXEMPT SECURITIES

§ 202.070. Securities issued in connection with em-
ploye benefit plans.

(@) An issuer may rely on the exemption in section
202(g) of the act (70 P.S. § 1-202(g)) if [ one ] any of
the following [ applies ] apply:

(1) The securities are being issued in connection
with a stock option, purchase, savings, pension,
profit-sharing or similar compensatory benefit plan
or compensatory contract for employes.

(2) The securities are being issued in good faith reli-
ance that the transaction [ would qualify ] qualifies for
an exemption under Securities and Exchange Commission
Rule 701 (17 CFR 230.701) (relating to exemption for
offers and sales of securities pursuant to certain compen-
satory benefit plans and contracts relating to compensa-
tion) as made effective April 7, 1999, in SEC Release
33-7645.

[ @] (@) The securities [ have ] being issued meet
the following conditions:

(i) Have been registered under the Securities Act of
1933 (15 U.S.C.A. §§8 77a—77aa).

(if) Are issued in a transaction that meets the
requirements of subsections (c) and (e) of Securities
and Exchange Commission Rule 701 (17 CFR
230.701(c) and (e)).

(b) The exemption contained in section 202(g) of the act
[ (70 P.S. § 1-202(g)) ] may not be available for a
transaction whose primary purpose is avoidance of the
provisions of section 201 of the act (70 P. S. § 1-201) [ or
a transaction made in violation of the antifraud
provision of Part IV of the act (70 P.S. 88 1-401—
1-409) and Subpart D (relating to fraudulent and
prohibited conduct).

(c) A nonmaterial amendment to an employe ben-
efit plan does not affect the applicability of section
202(g) of the act (70 P. S. § 1-202(g)) and this section
to the plan. For purposes of this subsection, by way
of illustration and not of limitation, an amendment
which merely extends the term of an employe
benefit plan shall be deemed a nonmaterial amend-
ment ].

CHAPTER 203. EXEMPT TRANSACTIONS
§ 203.101. Mortgages.

* * * * *

(b) The exemption contained in section 203(j) may not
be available for a transaction whose primary purpose is
avoidance of the provisions of section 201 of the act [ (70
P.S. § 1-201) or a transaction made in violation of
the antifraud provisions of Part IV of the act (70
P.S. 8§ 1-401—1-409) and Subpart D (relating to
fraudulent and prohibited practices) ].

§ 203.171. Liquidations, dividends and distribu-
tions.

The phrase “bona fide distribution” as used in section
203(q) of the act (70 P. S. § 1-203(q)) does not include a
dividend or other distribution made for the purpose of
avoiding the registration provisions of section 201 of the
act (70 P.S. § 1-201) [ or made in violation of the
antifraud provisions of the act (70 P. S. 8§ 1-401—1-
409) or Subpart D (relating to fraudulent and pro-
hibited practices) ].

§ 203.185. Offers prior to effectiveness of registra-

tion by qualification exempt.
* * * * *

(b) The exemption contained in this section may not be
available for a transaction whose primary purpose is
avoidance of the provisions of section 201 of the act
(70 P. S. § 1-201) [ or a transaction made in violation
of the antifraud provisions of the act (70 P.S.
8§ 1-401—1-409) or Subpart D (relating to fraudu-
lent and prohibited practices) ].

§ 203.186. Employe takeovers.

* * * * *

(b) The exemption contained in this section may not be
available for a transaction whose primary purpose is
avoidance of the provisions of section 201 of the act [ (70
P.S. § 1-201) or a transaction made in violation of
the antifraud provisions of Part IV the act (70 P. S.
8§ 1-401—1-409) and Subpart D (relating to fraudu-
lent and prohibited practices) ].

§ 203.192. SEC Rule 801 and 802 offerings exempt.

Under section 203(r) of the act (70 P. S. § 1-203(r)),
the Commission finds it neither necessary nor ap-
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propriate for the protection of investors to require
registration under section 201 of the act (70 P. S.
§ 1-201) for the offer and sale of securities by an
issuer which are exempt from registration under
the Securities Act of 1933 (15 U.S.C.A. 8§ 77a—77aa)
pursuant to Rule 801 or 802 promulgated by the
United States Securities and Exchange Commission
(17 CFR 230.801 or 230.802) (relating to exemption
in connection with a rights offering; and exemption
for offerings in connection with an exchange offer
or business combination for the securities of for-
eign private issuers).

CHAPTER 205. REGISTRATION BY
COORDINATION

§ 205.021. Registration by coordination.

(a) Except as specified in [ this section ] subsection
(b), registration by coordination may be initiated by filing
with the Commission within the specified time period:

* * * * *

(2) A properly executed Uniform Application to Register
Securities (Form U-1) [ prepared by the Committee on
State Regulation of Securities of the Section on
Corporation, Banking and Business Law of the
American Bar Association] and relevant exhibits
thereto.

* * * * *

(b) In [ order to effect the purposes of the act, the
Commission requires, as a condition of registration,
that for classes of | addition to filing the informa-
tion and form required in subsection (a), issuers in
offerings [ specified in subsection (c), issuers ] being
made in reliance on SEC Regulation A promulgated
under section 3(b) of the Securities Act of 1933 (15
U.S.C.A. § 77c(b)) shall execute and file with the Com-
mission within the specified time period the form, desig-
nated by the Commission as Form [205] R, which
follows [ this section ] subsection (d).

(¢) [ Except as to classes of offerings set forth in
subsection (d), the filing of Form 205 is required for
the following classes of offerings:

(1) Offerings which do not involve a firm under-
writing commitment by a broker-dealer for the
aggregate amount of securities to be offered to the
public.

(2) Offerings made under Regulation A promul-
gated under section 3(b) of the Securities Act of
1933 (15 U.S.C.A. § 77c(b) (1980)).

(3) Offerings made by or on behalf of issuers
which have not been in existence for the 3-year
period preceding the date of filing of the registra-
tion statement or offering circular.

(d) Filing of Form 205 is not required for classes
of offerings in which the issuer:

(1) Has filed a registration statement with the
Commission designated as Form S-2 or S-3 by the
SEC.

(2) Is a wholly-owned subsidiary of an entity
whose securities are exempt from registration un-
der section 202(f) of the act (70 P. S. 8 1-202(f)).

(3) Is a wholly-owned subsidiary of a reporting
company, as that term is defined in section 102(q) of
the act (70 P. S. § 1-102(Qq)).

(4) Has filed a registration statement with the
Commission designated as Form F-7, F-8, F-9 or
F-10 by the Securities and Exchange Commission
(SEC).

(5) Has filed a registration statement with the
Commission for pass-through certificates evidenc-
ing undivided interests in trusts consisting of, or
debt securities secured by, specific categories of
receivables which securities, as a condition of issu-
ance, are to be rated in one of the three highest
rating categories by one or more nationally recog-
nized statistical rating organizations.

(6) Is an open-end or closed-end investment com-
pany, face amount certificate company or unit in-
vestment trust, as those persons are classified in
the Investment Company Act of 1940 (15 U.S.C.A.
8§ 80a-1—80b-21).

(e) ] The 10-day registration statement filing require-
ment in section 205(c)(2)(ii) of the act (70 P.S. § 1-
205(c)(2)(ii)) shall be reduced to 5 days for the follow-
ing offerings:

(1) [ Five days for a class of ] An offering for which
a registration statement has been filed with the Commis-
sion designated as Form S-2 or S-3 by the SEC.

(@) [ Five days for a class of ]| An offering for which
a registration statement has been filed with the Commis-
sion designated as Form F-7, F-8, F-9 or F-10 by the SEC.

(3) [ Five days for a registration statement filed ]
An offering for pass-through certificates evidencing un-
divided interests in trusts consisting of, or debt securities
secured by, specific categories of receivables which securi-
ties, as a condition of issuance, are to be rated in one of
the top three rating categories by one or more Nationally
recognized statistical rating organizations.

[(f) Pricing information shall be deemed to have
been filed with the Commission and the require-
ment of section 205(c)(2)(iii) of the act met if the
Commission is notified of the maximum offering
price at which the securities may be sold and the
maximum proposed underwriting discounts and
commissions. The maximum proposed offering
price shall be the price used to determine the
maximum filing fee to be paid under section 602 of
the act (70 P. S. § 1-602).

(9) An applicant required to file Form 205 ]
(d) During the period of the offering, the issuer
shall take steps necessary to ensure that all material
information contained in its Form [205] R remains
current and accurate in all material respects. [ In the
event that ] If a material statement made in the form,
or [ in attachments ] any attachment thereto, becomes
materially incorrect or inaccurate, the [applicant ]
issuer shall file an amendment [ on Form AM ] with
the Commission in accordance with § 609.011 (relat-
ing to amendments filed with the Commission)
within [10] 5 business days of the occurrence of the
event which required the filing of the amendment.

[ (h) For the purpose of subsection (c)(3), an is-
suer shall be deemed to have been in existence for
less than 3 years if the issuer was organized within
3 years prior to the date of filing Form 205 with the
Commission. A corporation shall be deemed to have
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been in existence for less than 3 years if the issuer (Editor’'s Note: As part of the proposed rulemaking, the
was incorporated or reincorporated within 3 years Commission proposes to delete the text of Form 205,
prior to the date of filing with the Commission, which appears at 64 Pa. Code pages 205-3—205-7, serial
unless the reincorporation was effected solely for pages (262433)—(262437). The following Form R is new.
the purpose of change of corporate name or state of It has been printed in regular type to enhance readabil-
incorporation. ] ity.)

TDD/AT&T Relay Center 1-800-654-5894
PSC FORM R EFF:

SUPPLEMENT TO FORM U-1

PENNSYLVANIA SECURITIES COMMISSION
EASTGATE OFFICE BUILDING, 2ND FLOOR, 1010 N. 7TH Street
HARRISBURG, PA 17102-1410
(717) 787-5401 OR (1-800-600-0007 in PA)

APPLICATION UNDER THE
THE PENNSYLVANIA SECURITIES ACT OF 1972
TO REGISTER SECURITIES UNDER:
SECTION 205 - REGISTRATION BY COORDINATION OR
SECTION 206 - REGISTRATION BY QUALIFICATION

Under Regulation 603.011, a document is not deemed filed with the Pennsylvania Securities Commission (“Commission ")
unless complete and properly executed in all material respects.

WHO MUST FILE: Issuers making application to register securities in Pennsylvania under Section 205 or Section 206 of
the Pennsylvania Securities Act of 1972 (“Act”).

WHEN AND WHERE TO FILE: Form R must be filed at the Commission’'s Harrisburg Office at the above address. For
Registration by Coordination, the Form should be filed with the Commission at the same time the Issuer makes a filing
with the Securities and Exchange Commission (“SEC”). For Registration by Qualification, no offers or sales of securities
may be made in Pennsylvania until the registration statement is declared effective by the Commission.

NOTE: Under 64 Pa. Code § 604.011, a facsimile transmission of any materials to the Commission does not constitute a
filing with the Commission.

GENERAL INSTRUCTIONS

1. One manually signed copy, and one photocopy of this Form, each with all attachments, shall be filed with the Com-
mission. If mailed, it is advisable to send it by registered or certified mail, postage prepaid, return receipt requested.

2. Typewrite or print all answers in the space provided. Answer each item completely. An answer of “not applicable” is
inappropriate. If the space is insufficient, attach a schedule to the Form and make reference to each item included in
the schedule.

3. This Form must be manually signed by the issuer. If the issuer is a corporation, it should be signed in the name of
the corporation by an executive officer duly authorized; if a partnership, it should be signed in the name of the part-
nership by a general partner; and if an unincorporated association or other organization not a partnership, this
Form should be signed in the name of such organization by a person responsible for the direction or management of
its affairs.

4. In the event that, at any time from the date of the filing of the Form with the Commission until the conclusion of
the offering, any material statement made in the Form or in any attachment thereto becomes incorrect or inaccurate
in any material respect, the issuer shall file an amendment with the Commission within 5 business days of the oc-
currence of the event which required the filing of such amendment.

5. An issuer may incorporate by reference information contained in any document attached hereto or previously filed
with the Commission. Any such reference should be to the page and paragraph number or other specified portion of
the document where the information is located.

6. The appropriate filing fee required in Section 602(b.1)(ii) or (iii) must accompany the filing of this Form. Checks are
to be payable to the “Commonwealth of Pennsylvania.”

FILING FEE FOR SECTION 205:

Under Section 602(b.1)(ii) of the Act, the filing fee for a registration by coordination is based upon the maximum ag-
gregate offering price at which such securities are to be offered in Pennsylvania during the effective period of the
registration statement:

(A) Less than $10,000,000 $500
(B) $10,000,000 or more $750
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FILING FEE FOR SECTION 206:

Under Section 602(b.1)(iii) of the Act, the filing fee for a registration by qualification is $350 plus 1/20 of 1% of the
maximum aggregate offering price at which securities are to be offered in Pennsylvania, during the effective period
of the registration up to a maximum filing fee of $2,150.

7. Your attention is directed to the Commission’s Prospectus Guidelines for preparation of a prospectus; all items con-
tained therein should be covered to the extent applicable.

8. Submit herewith as part of this Form the following documents in addition to documents requested in Number 8 of
Form U-1 (documents on file may be incorporated by reference).

(@) Five copies of a prospectus prepared in accordance with the applicable prospectus guidelines. This includes the
copy required by Form U-1.

(b) An opinion of counsel as to whether the securities which are the subject of this offering will be, when sold and
paid for in accordance with this offering, validly issued and outstanding, fully-paid and non-assessable and, if
debt securities, will constitute a binding obligation.

(c) Copies of any voting trust agreement among or affecting the management of Issuer or otherwise described in the
prospectus, to the extent known by and available to Issuer.

(d) Copies of every material contract, whether or not made in the ordinary course of business, if:
(i) It is specifically referred to in the prospectus.
(ii) The issuer’s business is substantially dependent thereon (such as a license or requirements contract).

(iii) 1t involves acquisition or sale of assets for consideration exceeding 15% of all fixed assets of Issuer and its
subsidiaries.

(iv) It is a lease for a significant part of the property owned and/or occupied by Issuer.
(v) It is with the underwriter.

(e) The consent of each person named in the prospectus as an expert, or on whose opinion or certification any infor-
mation was included therein, to the use of such person’s name and opinion or certification.

(f) For an offering made pursuant to Section 504(d) of the Act and Regulation 504.060 promulgated thereunder, pro-
vide in columnar form the name and address of each Pennsylvania purchaser, the date of sale, and the dollar
amount of securities purchased.

9. Your attention is further directed to the following applicable provisions of the Act:
(@) Advertisements (Section 606(c), Regulation 606.031);
(b) Financial reports to security holders (Section 606(a), Regulation 606.011);
(c) Investor withdrawal rights (Section 207(m)(1), Regulation 207.130);
(d) Record keeping requirements (Section 209(a), Regulation 209.010(a));
(e) Post-effective reporting requirements (Section 209(c), Regulation 209.010(b) & (c)).
(6) Increases in offering amount (Section 207(1)).
(7) Escrow of promotional shares and escrow of proceeds (Section 207(g), Regulations 207.071 and 207.072).

10. Please remove this instruction sheet before filing this Form.

EACH PERSON COMPLETING THIS FORM OR PROVIDING INFORMATION TO BE INCLUDED IN THIS FORM
SHOULD BE FAMILIAR WITH THE PENALTIES CONTAINED IN THE ACT, AND ALL REGULATIONS ADOPTED
THEREUNDER FOR MAKING FALSE OR INCOMPLETE STATEMENTS IN CONNECTION WITH THE SALE OF A
SECURITY OR IN ANY FILING WITH THE COMMISSION.
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PSC FORM R

SUPPLEMENT TO FORM U-1 EFF:

COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA SECURITIES COMMISSION
APPLICATION TO REGISTER SECURITIES UNDER
THE PENNSYLVANIA SECURITIES ACT OF 1972

(CHECK ONLY ONE)
SECTION 205 - REGISTRATION BY COORDINATION [ ]
SECTION 206 - REGISTRATION BY QUALIFICATION [ ]

1. Legal Status of the Issuer

(A) Exact name of Issuer:
(B) State and Date of incorporation or formation:

State Date
2. Addresses
(A) Address of principal office of Issuer:
Number and Street
City State Zip Code Telephone No.
(B) Address of principal office of Issuer in Pennsylvania (if other than listed in (A)):
Number and Street
City State Zip Code Telephone No.
(C) Name and address of person to whom correspondence regarding this filing should be sent:
Name Title Number and Street
City State Zip Code Telephone No.
(D) Name and address of counsel to Issuer (if other than listed in (C)):
Name Title Number and Street
City State Zip Code Telephone No.
3. Information about the Executive Officers of the Issuer

(A) State the names and addresses of persons holding any of the following positions with the Issuer:

B

)
(ii)
(iii)
(iv)
v)
(vi)
(vii)

(viii)

General partner

Promoter (as defined in Section 102(0) of the Act)
Manager (if a limited liability company)
President

Chief executive officer

Chief operating officer

Chief financial officer

Director of the Issuer who owns 5% or more of any class of voting equity securities of the Issuer (exclusive
of any beneficial interest in a voting shareholder which is an institutional investor as defined in Section
102(k) of the Act and Regulation 102.111).

Indicate if any person described in (A) currently is registered as an agent under Section 301 of the Act or as a
principal of a broker-dealer registered under Section 301 of the Act.

NO

YES

If YES, provide the individual's name, employer and Central Registration Depository number.
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4. Prior Disciplinary History

(A) Indicate if any person described in Item 3(A) has been convicted of any crime or made the subject of any sanc-
tion described in Section 305(a)(ii)-(ix) of the Act.

NO YES If YES, describe fully.

(B) Indicate if any person described in Item 3(A) has been the subject of a Commission order issued under Section
512 (Statutory Bars) or Section 513 (Rescission Offer) of the Act or an order of a court of competent jurisdiction
under Section 509(c) of the Act (Civil Contempt).

NO___ YES If YES, describe fully.

5. Previous Sales of Securities in Pennsylvania
(A) By the Issuer

Describe all sales of securities made in Pennsylvania during the past two years that directly or indirectly benefitted
the Issuer. Include securities issued in exchange for property, services, or other securities and new securities result-
ing from the modification of outstanding securities. In each case, state:

(i)  The date of sale and description of the securities sold;

(i)  Underwriting or selling fees or commissions paid and to whom paid,;

(iii)  Section of the Act or regulation relied upon for the offer and sale of securities.

NO YES
(B) By a person related to the Issuer

Within the period of two years prior to the date of this Form, did any person described in Item 3(A) hold a position
as a general partner, promoter (as defined in Section 102(0) of the Act), manager (if a limited liability company),
president, chief executive officer, chief operating officer, chief financial officer or a director with a 5% or more owner-
ship of any class of voting equity securities of the issuer (exclusive of any beneficial interest in a voting shareholder
which is an institutional investor as defined in Section 102(k) of the Act and Regulation 102.111) with another per-
son, not the Issuer, at the time when that person sold securities in Pennsylvania for which a filing with the Commis-
sion was required?

NO YES
If YES, provide the following information:

(i)  Name of the other person that sold the securities;

(ii)  The position held with the other person;

(iii) Section of the Act or regulation relied upon for the offer and sale of securities;

(iv) If the proceeds from the sale were paid directly or indirectly to, or used directly or indirectly for, the ben-
efit of the Issuer, please describe in detail.

6. If an independent accountant has been engaged as the principal accountant to audit the most recent financial state-
ment of Issuer or, where Issuer is a partnership, the general partner(s) of Issuer, and such accountant was not the
principal accountant for the previous fiscal year’s certified financial statements, state the date upon which the suc-
cessor accountant was engaged and whether preceding such engagement there were any disagreements with the pre-
decessor accountant on any matter of accounting principles or practices, financial statement disclosure, or auditing
procedure, which disagreements, if not resolved to the satisfaction of the predecessor accountant would have caused
him to make reference in connection with his opinion to the subject matter of the disagreement.

In response to Items 7—16, please provide the following information or refer to the page of the prospectus where
complete information concerning each item may be found.

7. (A) If any non-cash consideration is to be paid for the securities offered, describe fully and indicate the method of
valuation.

(B) State whether any adverse order, judgement or decree has been entered, or any proceeding is pending, before the
United States Securities and Exchange Commission or any court in connection with the securities included within
this registration statement, or other securities of the same kind or class.

(C) State the names of all underwriters and broker-dealers proposing to sell or offer these securities for sale in
Pennsylvania. (If all such names are not known at the time of filing this Form, a supplemental list may be filed
prior to or after effectiveness; provided that no person may participate in this offering as an underwriter or dealer in
Pennsylvania until notice of such fact has been filed with the Commission.)

(D) With respect to any person receiving compensation who is not a broker-dealer registered under Section 301 of
the Act, explain why the person is not a promoter as that term is defined in Section 102(0) of the Act.
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State the class of person to whom this offering will be restricted, if any. State also whether any promoter, officer, di-
rector or controlling persons or other person occupying a similar position or performing a similar function, including
the spouse, minor children and relatives of such person living in the same household has committed himself or her-
self to purchase any securities in this offering. If so, describe the nature of such commitment.

Itemize below all expenses proposed to be incurred in this offering other than underwriting discounts, including
without limitation, legal, accounting and engineering fees, printing and engraving costs, expert and transfer agent
fees, state and Federal taxes, and other registration fees. Indicate the proportion of such expenses to be borne by
each person selling shares other than the Issuer.

If any expert named in the prospectus as having prepared or certified any part thereof or any counsel named therein
was employed for such purpose on a contingent fee basis, or, at the time of such preparation or certification has own-
ership or beneficial interest in Issuer or any of its parents, affiliates or subsidiaries, or was affiliated with the Issuer
as a promoter, voting trustee, director, officer, employe or underwriter, describe the nature of such contingent fee,
interest or affiliation.

List all parents, subsidiaries and other entities affiliated with the Issuer, indicating as to each the state of incorpora-
tion or formation and the percentage of voting securities owned or other basis of control exercised by the Issuer’s im-
mediate parent or general partner(s). Furnish a diagram where necessary for a clear understanding of relationships
between entities. Indicate, where applicable: (i) entities for which separate financial statements are being filed, (ii)
entities included in group financial statements filed for unconsolidated subsidiaries, and (iii) entities for which no
financial statements are filed, indicating the reason therefor.

If, within the last five years, the Issuer or, where the Issuer is a partnership, the general partner(s) of the Issuer or
any of its/their majority-owned subsidiaries or affiliated entities which have a common general partner with the Is-
suer has acquired or disposed of a material amount of assets from or to a promoter, officer, director or other person
who owns beneficially more than ten percent of any class of securities of the Issuer, furnish the following informa-
tion: (i) Identity of such promoter, officer, director or ten percent beneficial owner from whom the assets were ac-
quired or to whom they were sold; (ii) Date and manner of the acquisition or disposition and a brief description of
the assets; (iii) The nature and amount of the consideration given or received therefrom; and (iv) Method used in
valuing the consideration.

If, within the past two years, there has been any material default in the payment of principal, interest, sinking or
purchase fund installment, or any other material default (any of which were not cured within thirty days of occur-
rence), with respect to any indebtedness of the Issuer or, where the Issuer is a partnership, the general partner(s) of
the Issuer, or any of its/their wholly-owned subsidiaries or affiliated entities which have a common general partner
with the Issuer identify the indebtedness and state the nature of the default.

Provide the following information as to all securities of the Issuer sold within the past two (2) years by the Issuer or
proposed to be issued to a promoter, officer, director or other person who owns beneficially ten percent of any class of
securities of the Issuer whether they were reacquired by the Issuer or were new issues; securities issued in exchange
for property, services or other securities; and new securities resulting from the modification of outstanding securities:

(A) Name of each such promoter, officer, director or ten percent beneficial owner;
(B) Date of sale, type, class and amount of securities sold;

(C) Aggregate and per share price of securities sold; as to any securities sold for other than cash, state the aggregate
amount of consideration received by Issuer and the method for valuing such consideration;

(D) Nature of the transaction;

(E) State whether the securities were: (i) legended and stop-transfer instructions given in connection therewith, or
(ii) escrowed, and if so, the terms of the applicable escrow agreement.

Furnish information as to all direct remuneration paid by the Issuer and its subsidiaries (on an annualized basis) to
each executive officer of the Issuer during its last fiscal year or proposed to be paid under any plan or arrangement
during its next fiscal year. The term “executive officer” means the president, general partner, secretary, treasurer,
any vice-president in charge of a principal business function (such as sales, administration or finance) and any other
person occupying a similar status or performing similar functions for the Issuer.

Furnish information as to all qualified and non-qualified options to purchase any securities from Issuer or any of its
subsidiaries which were granted or proposed to be granted to or exercised by any executive officer, promoter, director
or affiliate of Issuer during the preceding five years. The term “executive officer” shall be as defined in Item 15. The
term “options” as used in this item includes all options, warrants or rights to acquire such securities.
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17. Issuer undertakes:

(A) To send its financial statements, which are audited or reviewed in accordance with generally accepted accounting
principles as provided by Section 606(a) of the Act and the regulations adopted thereunder, to each holder of the
class of securities sold in this offering not less than annually within 120 days after the close of Issuer’s fiscal year.

(B) To keep and maintain the books and records required by Section 209 and the regulations adopted thereunder
and will authorize the person having custody of such books and records to make them available to the Commission.

18. Affirmation

By executing this Form on behalf of the Issuer, the signatory affirms that:
(A) The undersigned is familiar with the provisions of Section 205 or Section 206 of the Act and the regulations

adopted thereunder.

(B) The statements made in this Form, including all attachments hereto, are not incomplete in any material respect

or false or misleading with respect to any material fact.

IN WITNESS WHEREOF, this Form has been duly executed on

§ 206.010. Registration by qualification.

(a) Except as specified in [ this section ] subsection
(b), registration by qualification shall be initiated by
filing with the Commission:

* * * * *

(2) A properly executed Uniform Application to Register
Securities (Form U-1) and relevant exhibits[ , prepared
by the Committee on State Regulation of Securities
of the Section on Corporation, Banking and Busi-
ness Law of the American Bar Association ].

* * * * *

(b) In [ order to effect the purposes of the act, the
Commission requires, as a condition of registration,
that for Classes of ] addition to the information and
form required in subsection (a), issuers in the
following offerings [ specified in subsection (c), issu-
ers ] shall execute and file with the Commission [ the
form, designated by the Commission as Form 206,
which follows this section. ] Form R as set forth in
§ 205.021 (relating to registration by coordination):

(1) Offerings made in reliance on section 3(a)(4)
of the Securities Act of 1933 (15 U.S.C.A. § 77c(a)(4).

(2) Offerings made in reliance on section 3(a)(11)
of the Securities Act of 1933.

(3) Offerings made in reliance on Rule 504 of SEC
Regulation D promulgated under section 3(b) of the
Securities Act of 1933.

(4) Offerings made in reliance on SEC Regulation
A promulgated under section 3(b) of the Securities
Act of 1933.

(c) [ Except as to classes of offerings set forth in
subsection (d), the filing of Form 206 is required for
the following classes of offerings:

(Insert Date)

(NAME OF ISSUER)
By:

(Title)

(1) Offerings which do not involve a firm under-
writing commitment by a broker-dealer for the
aggregate amount of securities to be offered to the
public.

(2) Offerings made under an exemption from reg-
istration under the Securities Act of 1933 (15
U.S.C.A. 8§ 77a—T77aa).

(3) Offerings made by or on behalf of issuers
which have not been in existence for the 3-year
period preceding the date of the filing of the
registration statement with the Commission.

(d) Filing of Form 206 is not required for classes
of offerings in which the issuer:

(1) Is an open-end or closed-end investment com-
pany, face amount certificate company or unit in-
vestment trust as those persons are classified in the
Investment Company Act of 1940 (15 U.S.C.A.
8§ 80a-1—80b-21).

(2) Is a wholly-owned subsidiary of an entity
whose securities are exempt from registration un-
der section 202(f) of the act (70 P. S. § 1-202(f)).

(3) Is a wholly-owned subsidiary of a reporting
company, as that term is defined in section 102(q) of
the act (70 P. S. § 1-102(Qq)).

(4) Has filed a registration statement with the
Commission designated as Form S-2 or S-3 by the
Securities and Exchange Commission (SEC).

(5) Has filed a registration statement with the
Commission designated as Form F-7, F-8, F-9 or
F-10 by the SEC.

(6) Has filed a registration statement with the
Commission for pass-through certificates evidenc-
ing undivided interests in trusts consisting of, or
debt securities secured by, specific categories of
receivables which securities, as a condition of issu-
ance, are to be rated in one of the three highest
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rating categories by one or more Nationally recog-
nized statistical rating organizations.

(e) ] Financial statements used in connection with an
offering under section 206 shall meet the requirements of
section 609(c) of the act (70 P.S. § 609(c)) and [ the
regulations adopted thereunder ] Chapter 609 (re-
lating to regulations, forms and orders) or as the
Commission shall, by order, require.

[ (f An] (d) During the period of the offering,
the issuer required to file Form [ 206 ] R shall take steps
necessary to ensure that all material information con-
tained in its Form [ 206 ] R remains current and accu-
rate. If a material statement made in the form or [in
attachments ] any attachment thereto becomes incor-
rect or inaccurate, the issuer shall file an amendment
[ on Form AM ] with the Commission in accordance
with § 609.011 (relating to amendments filed with
the Commission) within [ 10] 5 business days of the
occurrence of the event which required the filing of the
amendment.

[ (@) For the purpose of subsection (c)(3), an is-
suer shall be deemed to have been in existence for
less than 3 years if the issuer was organized within
3 years prior to the date of filing Form 206 with the
Commission. A corporation shall be deemed to have
been in existence for less than 3 years if the issuer
was incorporated or reincorporated within 3 years
prior to the date of filing with the Commission,
unless the reincorporation was effected solely for
the purpose of change of corporation name or state
of incorporation. ]

(Editor’s Note: As part of this proposed rulemaking, the
Commission is proposing to delete Form 206, which
appears at 64 Pa. Code pages 206-3—206-9 (serial pages
(200077)—(200082) and (252153).)

Subpart C. REGISTRATION OF BROKER-DEALERS,
AGENTS, [ AND ] INVESTMENT ADVISERS AND
INVESTMENT ADVISER REPRESENTATIVES AND
NOTICE FILINGS BY FEDERALLY COVERED
ADVISERS

CHAPTER 301. REGISTRATION REQUIREMENT
§ 301.201. (Reserved).

(Editor’s Note: As part of this proposed rulemaking, the
Commission is proposing to delete § 301.021, which ap-
pears at 64 Pa. Code pages 301-2 to 301-5 (serial pages
(252888) to (252891).)

CHAPTER 302. EXEMPTIONS
§ 302.063. Financial institutions exempt from
broker-dealer and agent registration.

* * * * *

(b) For purposes [in] of this section, the following
terms [ shall ] have the following meanings:

* * * * *

Networking arrangement or brokerage affiliate arrange-
ment—A contractual arrangement between a broker-
dealer registered under section 301 of the act and a
financial institution whereby the broker-dealer effects
transactions in securities for the account of customers of
the financial institution and the general public, which

transactions are effected on, or emanate from, the pre-
mises of a financial institution [ where retail deposits
are taken ].

CHAPTER 303. REGISTRATION PROCEDURE

§ 303.012. Investment adviser registration proce-
dure.

(&) An application for initial registration as an invest-
ment adviser shall contain the information requested in
and shall be made on the Uniform Application for Invest-
ment Adviser Registration (Form ADV), or a successor
form. The applicant shall complete and file with the
Commission or with a central registration depository
designated by order of the Commission one copy of
the form accompanied by the [ requisite filing fee,
exhibits and the statement of financial condition
required by subsection (b) or (c)] filing fee in
section 602(d.1) of the act (70 P. S. § 1-602(d.1)), the
compliance assessment in section 602.1(a)(4) of the
act and any exhibits required by this section.

(b) [ Except as] As set forth [in paragraphs (1)
and (2), each ] in this section, the following state-
ments of financial condition shall accompany an
application for initial registration as an investment ad-
viser [shall be accompanied by a statement of
financial condition of the applicant prepared in
accordance with generally accepted accounting
principles and accompanied by a standard compila-
tion report, standard review report or standard
audit report compiled, reviewed or examined by an
independent certified public accountant or public
accountant. The statement of financial condition
shall be as of the end of the applicant’s most recent
fiscal year, or the preceding fiscal year if the
statement of financial condition for the most recent
fiscal year is unavailable, and if the application is
filed within 14 months of the end of the preceding
fiscal year. In addition, if the date of the most
recent complied, reviewed or audited statement is
more than 45 days prior to the date of filing, the
applicant also shall file a statement of financial
condition, which may be unaudited and may be
prepared by management, as of a date within 45
days of filing. ]:

(1) [ In the case of an] An applicant [ who ] that
has custody of client funds or securities or an
applicant that requires payment of advisory fees 6
months or more in advance and in excess of $500
per client shall file an audited balance sheet of the
applicant prepared in accordance with generally
accepted accounting principles and accompanied
by a standard audit report containing an unquali-
fied opinion of an independent certified public
accountant or an independent public accountant.
The accountant shall submit, as a supplementary
opinion, comments based upon the audit as to
material inadequacies found to exist in the ac-
counting system, the internal accounting controls
and the procedures for safeguarding securities and
funds and shall indicate corrective action taken or
proposed. The balance sheet required by this para-
graph shall be as of the end of the applicant’'s most
recent fiscal year. If that balance sheet is as of a
date more than 45 days prior to the date of filing
the application, the applicant also shall file a subse-
quent balance sheet prepared in accordance with
generally accepted accounting principles as of a
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date within 45 days of the date of filing. This
balance sheet may be unaudited and may be pre-
pared by management of the applicant. If the appli-
cant is a certified public accountant or a public accoun-
tant or whose principals include one or more certified
public accountants or public accountants, the applicant,
in lieu of filing [ a compilation, review or ] an audit
report, may file a report modeled after the management
responsibility letter contained in Paragraph 9600.22 of
the American Institute of Certified Public Accountant’s
Technical Information Service and signed by a certified
public accountant or public accountant who either is the
applicant or one of the principals of the applicant.

2 [ In the case of an applicant who has custody
or possession of any funds or securities in which
any client has any beneficial interest, the applica-
tion shall be accompanied by a statement of finan-
cial condition of the applicant prepared in accord-
ance with generally accepted accounting principles
and accompanied by an audit report containing an
unqualified opinion of an independent certified
public accountant or independent public accoun-
tant. The audited statement of financial condition
shall be as of the end of the applicant’s most recent
fiscal year, or the preceding fiscal year if the
statement of financial condition for the most re-
cently ended fiscal year is unavailable and if the
application is filed within 14 months of the end of
the preceding fiscal year. In addition, if the date of
the most recent audited statement of financial con-
dition is more than 45 days prior to the date of
filing, the applicant also shall file an unaudited
statement of financial condition as of a date within
45 days of the date of filing. The accountant shall
submit as a supplementary opinion, comments
based upon the audit as to material inadequacies
found to exist in the accounting system, the inter-
nal accounting controls and procedures for safe-
guarding securities and funds, and shall indicate
corrective action taken or proposed. | An applicant
that has discretionary authority over client funds
or securities, but not custody, shall file a balance
sheet which need not be audited but must be
prepared in accordance with generally accepted
accounting principles. The balance sheet required
by this paragraph shall be as of the end of the
applicant’'s most recent fiscal year. If that balance
sheet is as of date more than 45 days prior to the
date of filing the application, the applicant also
shall file a subsequent balance sheet, which shall
be prepared in accordance with generally accepted
accounting principles as of a date within 45 days of
filing the application. Each balance sheet required
by this paragraph may be unaudited and prepared
by management of the applicant. Each balance
sheet required by this paragraph also shall contain
a representation by the applicant that the balance
sheet is true and accurate.

(3) An applicant whose proposed activities do not
come within paragraph (1) or (2) need not file a
statement of financial condition.

* * * * *

§ 303.014. [ Associated person ] Investment adviser
representative registration procedures.

(a) An application for initial registration as an [ asso-
ciated person ] investment adviser representative of
an investment adviser shall contain the information

requested in and shall be made on the Uniform Applica-
tion for Securities Industry Registration or Transfer
(Form U-4), or a successor form. The [ associated per-
son ] investment adviser representative and the in-
vestment adviser shall complete and file with the Com-
mission or a central registration depository
designated by order of the Commission one copy of
Form U-4 and exhibits thereto accompanied by the
[ requisite] filing fee [in] required by section
602(d.1) of the act (70 P.S. § 1-602(d.1)), the compli-
ance assessment required by section 602.1(a)(1) (70
P.S. § 1-602.1(a)(1)) and [ passing] the results evi-
dencing passage of the examinations required by
§ 303.032 (relating to qualification of and examination
requirement for investment advisers and [ associated

persons ] investment adviser representatives).

(b) [ Every investment adviser for whom associ-
ated persons are to be registered shall obtain from
the associated person and maintain the following
information with respect to each associated person.
While this information is required to be maintained
by the investment adviser, it otherwise is not re-
quired to be filed with the Commission on Form
uU-4.

(1) The name, address, date of birth, social secu-
rity number and the starting date of employment or
other association with the investment adviser.

(2) A complete educational background and a
complete statement of the associated person’s prin-
cipal business, occupation or employment for the
preceding 10 years, including the reason for leaving
each prior employment.

(3) A record of a denial of registration, disciplin-
ary action taken or sanction imposed by a Federal
or state agency, by a National securities exchange
or a National securities association, or by a foreign
country governing or regulating any aspect of the
business of securities, commodities or banking.

(4) A record of convictions for a felony or misde-
meanor, except minor traffic offenses, of which the
associated person has been the subject.

(c) Every investment adviser shall ensure that
each applicant for registration as an associated
person is familiar with the sections of the act and
regulations governing associated persons and in-
vestment advisers. Further, the investment adviser
shall have taken appropriate steps to verify the
items and attachments contained in Form U-4.

(d) ] An [ associated person] investment adviser
representative and an investment adviser shall take
necessary steps to ensure that material information con-
tained in Form U-4 remains current and accurate. If a
material statement made in the Form U-4 becomes
incorrect or incomplete, the [ associated person] in-
vestment adviser representative and the investment
adviser shall file with the Commission an amendment to
Form U-4 within 30 days of the occurrence of the event
which requires the filing of the amendment.

§ 303.015. Notice filing for Federally covered advis-
ers.

(a) The notice required by section 303(a)(iii) of
the act (70 P. S. § 1-303(a)(iii)) shall be the Uniform
Application for Investment Adviser Registration
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(Form ADV) as filed with the United States Securi-
ties and Exchange Commission.

(b) One executed Form ADV shall be filed annu-
ally with the Commission or a central registration
depository designated by order of the Commission.
The filing fee required by section 602(d.1) of the act
(70 P.S. 8 602(d.1)) shall accompany the filing of
Form ADV.

§ 303.021. [ Successor broker-dealer and invest-
ment adviser registration procedures] Registra-
tion and notice filing procedures for successors to
a broker-dealer, investment adviser or Federally
covered adviser.

(@) [ An application for registration under section
301 of the act (70 P. S. § 1-301) of a broker-dealer or
investment adviser to be formed or organized may
be made by a broker-dealer or investment adviser
to whose business the broker-dealer or investment
adviser to be formed or organized is to be the
successor. | The following applies with respect to
broker-dealers:

(1) When a broker-dealer is formed or proposed
to be formed for the purpose of succeeding to, and
continuing the business of, a broker-dealer regis-
tered under section 301 of the act (70 P. S. § 1-301)
and as a broker or dealer under section 15(b) of the
Securities Exchange Act of 1934 (15 U.S.C.A. § 770)
(successor broker-dealer) based solely on a change
in the predecessor’s date or state of incorporation,
form of organization or composition of a partner-
ship, the successor broker-dealer shall comply with
the requirements of SEC Rule 15bl-3(a) promul-
gated under the Securities Exchange Act of 1934 (15
U.S.C.A. 8§ 78a—78kk), except that the successor
broker-dealer shall file the amendments to Form
BD with the Commission.

(2) When a broker-dealer is formed or proposed
to be formed for the purpose of succeeding to, and
continuing the business of, a broker-dealer regis-
tered under section 301 of the act and as a broker
or dealer under section 15(b) of the Securities
Exchange Act of 1934 (successor broker-dealer) for
reasons other than a change in the predecessor’s
date or state of incorporation, form of organization
or composition of a partnership, the successor
broker-dealer shall comply with SEC Rule 15b1-3(b)
promulgated under the Securities Exchange Act of
1934, except that the successor shall file Form BD
with the Commission.

(b) [ If the successor to the business of a broker-
dealer registered under the act is filing for succes-
sor registration under the Securities Exchange Act
of 1934 (15 U.S.C.A. 8§88 78a—78kk) and SEC Rule
15b1-3 promulgated thereunder and files with the
Commission the prescribed amendments to Form
BD within the time period set forth in SEC Rule
15b1-3, the successor application shall become ef-
fective simultaneously with successor registration
under the Securities Exchange Act of 1934. The
amendments to Form BD shall be accompanied by
an unaudited statement of financial condition of
the successor which is prepared in accordance with
generally accepted accounting principles and dated
within 30 days of the filing date.] The following
applies to investment advisers:

(1) When an investment adviser is formed or
proposed to be formed for the purpose of succeed-

ing to, and continuing the business of, an invest-
ment adviser registered under section 301 of the
act (successor investment adviser) based solely on a
change in the predecessor’s date or state of incor-
poration, form of organization or composition of a
partnership, the successor investment adviser may
file an initial application for registration by amend-
ing Form ADV of the predecessor and, under sec-
tion 303(b) of the act (70 P. S. § 1-303(b)), succeed to
the unexpired portion of the predecessor’'s term of
registration.

(2) When an investment adviser is formed or
proposed to be formed for the purpose of succeed-
ing to, and continuing the business of, an invest-
ment adviser registered under section 301 of the
act for reasons other than a change in the prede-
cessor’'s date or state of incorporation, form of
organization or composition of a partnership, the
successor investment adviser shall file Form ADV
with the Commission. Upon registration, the suc-
cessor investment adviser, under section 303(b) of
the act, shall succeed to the unexpired portion of
the predecessor’s term of registration.

(¢) [ If the successor to the business of an invest-
ment adviser registered under the act is filing for
successor registration under the Investment Advis-
ers Act of 1940 (15 U.S.C.A. §§ 80b-1—80b-21) and
SEC Rule 203-1 promulgated thereunder and files
with the Commission the prescribed amendments
to Form ADV within the time period set forth in
SEC Rule 203-1, the successor application shall
become effective simultaneously with successor
registration under the Investment Advisers Act of
1940. The amendments to Form ADV shall be ac-
companied by an unaudited statement of financial
condition of the successor which is prepared in
accordance with generally accepted accounting
principles and dated within 30 days of the filing
date ] When a Federally covered adviser is formed
or proposed to be formed for the purpose of suc-
ceeding to, and continuing the business of, another
Federally covered adviser (successor Federally cov-
ered adviser), the successor Federally covered ad-
viser shall file with the Commission either Form
ADV or an amendment to Form ADV as required
under SEC Release No. 1A-1357 (December 28, 1992)
and, under section 303(b) of the act, shall succeed
to the unexpired portion of the predecessor’s notice
period.

§ 303.032. [ Qualification of examination require-
ments ] Examinations requirements for investment
advisers and [ associated persons ] investment ad-
viser representatives.

(8) Examination requirements. An individual may

be not registered as an investment adviser or invest-
ment adviser representative under the act unless the

person has [ all of ] met one of the following qualifica-
tions. The person has:

(1) Received, on or after January 1, 2000, and
within 2 years prior to the date of filing an applica-
tion with the Commission, a passing grade on [ each
of the following: ] The Uniform Investment Adviser

Law Examination (Series 65), or successor examina-
tion.

[ (i) The securities examination for registered
representatives or supervisors (Series 2,7,8 or 24),
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or successor examination, administered by the Na-
tional Association of Securities Dealers, Inc., within
2 years prior to the date of filing an application for
registration, has previously passed the Series 2,7,8
or 24, or the examination requirement has been
waived by the Commission and has not had a lapse
in employment as an investment adviser or associ-
ated person or principal or agent of a broker-dealer
for a period exceeding 2 years.

(ii) The Uniform Investment Adviser Law Exami-
nation (Series 65) or the Uniform Combined State
Law Examination (Series 66) or successor examina-
tion, administered by the National Association of
Securities Dealers, Inc., within 2 years prior to the
date of filing an application for registration, has
previously passed the Series 65 or Series 66 or the
examination requirement has been waived by the
Commission and has not had a lapse in employment
as an investment adviser or associated person or
principal or agent of a broker-dealer for a period
exceeding 2 years. ]

(2) [ Been engaged in business as a principal of a
broker-dealer or investment adviser or as an em-
ploye of a broker-dealer or investment adviser in
other than a clerical capacity or has occupied some
other position satisfactory to the Commission in the
securities, banking, finance or other related em-
ployment on a substantially full-time basis during
the 2-year period immediately prior to the filing of
the application or during 3 of the 5 years immedi-
ately preceding the filing. ] Received, on or after
January 1, 2000, and within 2 years prior to the
date of filing an application with the Commission, a
passing grade on the General Securities Represent-
ative Non-Member Examination (Series 7) adminis-
tered by the National Association of Securities
Dealers, Inc. and the Uniform Combined State Law
Examination (Series 66) or successor examinations.

(b) [ An individual may not be registered as an
associated person unless the person has met the
following requirements: | Grandfathering.

(1) [ satisfied the examination requirements of
subsection (a)(1). ] Compliance with subsection (a)
is waived if the individual meets the following
requirements:

(i) Prior to January 1, 2000, the individual had
received a passing grade on the Series 2, 7, 8 or 24
examination for registered representatives or su-
pervisors administered by the National Association
of Securities Dealers, Inc. and the Series 65 or
Series 66 examinations.

(ii) The individual has not had a lapse in employ-
ment as an investment adviser, investment adviser
representative or principal or agent of a broker-
dealer for any consecutive period exceeding 2 years
prior the date of filing an application with the
Commission.

(2) [ satisfied the experience requirement of sub-
section (a)(2). ] An individual need not comply with
subsection (a) if the individual meets the following
requirements:

(i) Prior to January 1, 2000, the individual was
registered as an investment adviser or investment
adviser representative in any state requiring the

licensing, registration or qualification of invest-
ment advisers or investment adviser representa-
tives.

(ii) The individual has not had a lapse in regis-
tration as an investment adviser or investment
adviser representative in another state for any
consecutive period exceeding 2 years prior to the
date of filing an application with the Commission.

(c) Waivers of exam requirements. Compliance
with subsection (a) is waived if:

(1) The individual meets the following require-
ments:

(i) Has no disciplinary history which requires an
affirmative response to the Disclosure Information
section of The Uniform Application for Securities
Industry Registration or Transfer (Form U-4).

(ii) Has been awarded any of the following desig-
nations which, at the time of filing of the applica-
tion with the Commission, is current and in good
standing:

(A) Certified Financial Planner (CFP) awarded
by the International Board of Standards and Prac-
tices for Certified Financial Planners, Inc.

(B) Chartered Financial Consultant (ChFC) or
Master of Science and Financial Services (MSFS)
awarded by the American College, Bryn Mawr,
Pennsylvania.

(C) Chartered Financial Analyst (CFA) awarded
by the Institute of Chartered Financial Analysts.

(D) Personal Financial Specialists (PFS) awarded
by the American Institute of Certified Public Ac-
countants.

(E) Chartered Investment Counselor (CIC)
awarded by the Investment Counsel Association of
America, Inc.

(2) The individual is licensed as a certified public
accountant, is currently in good standing and has
no disciplinary history that requires an affirmative
response to the Disclosure Information section of
Form U-4.

(3) The individual is licensed as an attorney, is
currently in good standing and has no disciplinary
history that requires an affirmative response to the
Disclosure Information section of Form U-4.

(4) The individual has received an order from the
Commission waiving compliance with subsection

(a).

§ 303.042. Investment adviser capital requirements.

(@) [ Except as set forth in paragraphs (1)—(3),
an ] Every investment adviser registered or required to
be registered under section 301 of the act (70 P.S.
§ 1-301) shall maintain [a minimum net capital of
$5,000 or a minimum tangible net worth of $12,500]
at all times the following net worth requirements:

(1) An investment adviser [ who is also registered
as a broker-dealer under section 301 of the act (70
P.S. § 1-301) shall maintain a minimum net capital
of $5,000 ] that has its principal place of business in
a state other than this Commonwealth shall main-
tain the net worth required by the state where the
investment adviser maintains its principal place of
business if the investment adviser currently is
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licensed in that state and is in compliance with
that state’s net worth requirements.

(2) [ An] Except as provided in subsection (e), an
investment adviser [ who holds custody of clients’
funds or securities and who is not registered as a
broker-dealer shall maintain a minimum net capital
of $50,000 or a minimum tangible net worth of
$125,000 ] that has its principal place of business in
this Commonwealth and also is registered as a
broker-dealer under section 301 of the act shall
maintain at all times a minimum net capital of
$25,000.

(3) An investment adviser [ who is vested with dis-
cretionary authority with respect to clients’ invest-
ments and who is not registered as a broker-dealer
shall maintain a minimum net capital of $20,000 or
a minimum tangible net worth of $50,000 ] that has
its principal place of business in this Common-
wealth and has custody of client funds or securities
shall maintain at all times a minimum net worth of
$35,000.

(4) An investment adviser that has its principal
place of business in this Commonwealth and has
discretionary authority over client funds or securi-
ties but does not have custody of client funds or
securities shall maintain at all times a minimum
net worth of $10,000. An investment adviser will not
be deemed to be exercising discretion and subject
to the requirements of this paragraph when it
places trade orders with a broker-dealer under a
third party trading agreement if the following re-
quirements are met:

(i) The investment adviser has executed a sepa-
rate investment adviser contract exclusively with
its clients that acknowledges that a third party
agreement will be executed to allow the investment
adviser to effect securities transactions for the
client in the client’s broker-dealer account.

(ii) The investment adviser contract specifically
states that the client does not grant discretionary
authority to the investment adviser and the invest-
ment adviser, in fact, does not exercise discretion
with respect to the account.

(iii) A third party trading agreement is executed
between the investment adviser, the client and the
broker-dealer which specifically limits the invest-
ment adviser’'s authority in the client's broker-
dealer account to the placement of trade orders
and deduction of investment adviser fees.

(5) An investment adviser that has its principal
place of business in this Commonwealth and ac-
cepts prepayment of advisory fees of more than 6
months in advance and more than $500 per client
shall maintain at all times a positive net worth.

(b) [ Unless otherwise exempted, as ] As a condition
of the right to continue to transact business in this
Commonwealth, an investment adviser registered [ or
required to be registered ] under the act shall [ im-
mediately ] notify, by the close of business on the
next business day, the Commission if the investment
adviser’s total net [ capital or tangible net] worth is
less than the minimum required net [ capital or mini-
mum required tangible net ] worth. Within 24 hours

after transmitting the notice, the investment adviser
shall file a report of its financial condition including the
following:

* * * * *

(2) A computation of net [ capital or tangible net ]
worth [ (See subsection (c)) ].

* * * * *

(6) A statement [ of the approximate] as to the
number of client accounts.

(c) For the purpose of this section, the following terms
have the following meanings:

[ (1) Net capital—Shall have the meaning set
forth in 17 CFR 240.15c3-1 (relating to net capital
requirements for brokers or dealers), promulgated
under the Securities Exchange Act of 1934 (15
U.S.C.A. §§ 78a—798KkK).

(2) Net worth—An excess of assets over liabilities,
as determined by generally accepted accounting
principles.

(3) Tangible net worth—The net worth of an in-
vestment adviser registered or required to be regis-
tered under the act reduced by the following:

(i) Prepaid expenses except items properly classi-
fied as current assets under generally accepted
accounting principles.

(ii) Deferred charges.

(iii) Goodwill, franchises, organizational ex-
penses, unamortized debt discount and expense
and other assets of an intangible nature.

(iv) Home, furnishings and automobile—less in-
debtedness secured by these assets but only to the
extent that the indebtedness does not exceed the
carrying value of the assets—and personal items
not readily marketable in the case of an individual;
advances or loans to stockholders and officers in
the case of a corporation; and advances or loans to
partners in the case of a partnership. ]

Custody—A person is deemed to have custody of
client funds or securities if the person directly or
indirectly holds clients funds or securities, has any
authority to obtain possession of them or has the
ability to appropriate them.

Net capital—The meaning set forth in 17 CFR
240.15c3-1 (relating to net capital requirements for
brokers or dealers), promulgated under the Securi-
ties Exchange Act of 1934 (15 U.S.C.A. 8§ 78a—
78KK).

Net worth—The excess of assets over liabilities as
determined by generally accepted accounting prin-
ciples reduced by the following:

(i) Prepaid expenses except items properly classi-
fied as current assets under generally accepted
accounting principles.

(ii) Deferred charges.

(iii) Goodwill, franchises, organizational ex-
penses, patents, copyrights, marketing rights,
unamortized debt discount and expense and all
other assets of an intangible nature.

(iv) Home furnishings, automobiles and other
personal items not readily marketable in the case
of an individual.
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(v) Advances or loans to stockholders and officers
in the case of a corporation; members and manag-
ers in the case of a limited liability company; and
advances or loans to partners in the case of a
partnership.

Principal place of business—The meaning set
forth in 17 CFR 275.203A-3(c) (relating to defini-
tions) promulgated under the Investment Advisers
Act of 1940 (15 U.S.C.A. 8§ 80b-1—80b-21).

(d) For investment advisers registered or required to be
registered under the act [ who maintain a minimum
tangible net worth requirement rather than a mini-
mum net capital requirement ], the Commission may
require that a current appraisal be submitted [in or-
der ] to establish the worth of an asset being calculated
under the [ tangible ] net worth formulation.

(e) Subsection (a)(2) does not apply to an invest-
ment adviser that has its principal place of busi-
ness in this Commonwealth and also is registered
as a broker-dealer under section 15 of the Securi-
ties Exchange Act of 1934 (15 U.S.C.A. § 780) if the
broker-dealer is one of the following:

(1) Subject to, and in compliance with, SEC Rule
15c3-1.

(2) A member of a National securities exchange
whose members are exempt from SEC Rule 15c3-1
under subsection (b)(2) thereof and the broker-
dealer is in compliance with all rules and practices
of the exchange imposing requirements with re-
spect to financial responsibility and the segregation
of funds or securities carried for the account of
customers.

§ 303.051. Surety bonds.

(@ [ An issuer who employs agents in connection
with any security or transaction not exempted by
section 202 or 203 of the act (70 P.S. § 1-202 or
§ 1-203) shall furnish and maintain for the entire
registration period a surety bond in the amount of
$10,000 issued by a corporate surety authorized to
transact business in this Commonwealth. ] The fol-
lowing applies with respect to the filing of a surety
bond with the Commission by an investment ad-
viser:

(1) An investment adviser that has its principal
place of business in this Commonwealth and does
not meet the minimum net worth requirements of
§ 303.042 (relating to investment adviser capital
requirements) may, by order of the Commission,
have and maintain a surety bond in the amount of
the net worth deficiency rounded up to the nearest
$5,000. The surety bond shall be [ submitted to ] filed
with the Commission on Uniform Surety Bond Form
(Form U-SB) or successor form thereto[ .]; shall be
subject to the claims of all clients of the investment
adviser regardless of the client’s state of residence;
and shall be issued by a person licensed to issue
surety bonds in this Commonwealth.

(2) An investment adviser that has its principal
place of business in a state other than this Com-
monwealth shall comply with paragraph (1) unless
the investment adviser meets the following qualifi-
cations:

(i) Is registered as an investment adviser in that
state.

(if) Is in compliance with the applicable net
worth and bonding requirements of the state in
which it maintains its principal place of business.

(3) For purposes of this section, the term “princi-
pal place of business” has the same meaning as set
forth in 17 CFR 275.203A-3(c) (relating to defini-
tions) promulgated under the Investment Advisers
Act of 1940 (15 U.S.C.A. §§ 80b-1—80b-21).

* * * * *

(b) A broker-dealer [ or investment adviser ] regis-
tered under the act but not registered as a broker or
dealer under the Securities Exchange Act of 1934
(15 U.S.C.A. 8§ 78a—78kk) may, by order of the Com-
mission, be permitted to have and maintain for the
registration period a surety bond in the amount[ , of the
type, and in the form described in subsection (a) in
order to facilitate compliance with the broker-
dealer minimum net capital requirements as set
forth in § 303.041 (relating to broker-dealer capital
requirements) or the investment adviser minimum
net capital or minimum net worth requirements set
forth in § 303.042 (relating to investment adviser
capital requirements ] of the net capital deficiency
rounded up to the nearest $5,000. The surety bond
shall:

(1) Be filed with the Commission on Form U-SB
or successor form thereto.

(2) Be subject to the claims of all clients of the
broker-dealer regardless of the client's state of
residence.

(3) Be issued by a person licensed to issue surety
bonds in this Commonwealth.

(¢) [ The Commission may require an issuer, ]
Upon request of the Commission, a broker-dealer or
investment adviser [ to demonstrate evidence of the
existence of a surety bond at the time of initial
registration and at another time the Commission
may request ] shall provide evidence of the exist-
ence of a surety bond.

[ (d) The Commission may, upon written applica-
tion, exempt an issuer from the requirements of
this section, or modify its application if the Com-
mission finds that, because of the special nature of
the person’s business, financial condition, and the
safeguards established by it for the protection of
investors’ funds, it is not necessary or appropriate
in the public interest or for the protection of
investors that the person be subject to this sec-
tion. ]

CHAPTER 304. POST-REGISTRATION
PROVISIONS
§ 304.012. Investment adviser required records.

(a) Every investment adviser registered [ or required
to be registered ] under the act shall make and keep
[ the books, ledgers and records required to be
maintained as described in Rules 204-2 and 204-3
(17 CFR 275.204-2 and 275.204-3) adopted under the
Investment Advisers Act of 1940 (15 U.S.C.A.
8§ 80b-1—80b-21).] true, accurate and current the
following books, ledgers and records:

(1) A journal or journals, including cash receipts
and disbursements records, and any other records
of original entry forming the basis of entries in any
ledger.
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(2) General and auxiliary ledgers (or other com-
parable records) reflecting asset, liability, reserve,
capital, income and expense accounts.

(3) A memorandum of each order given by the
investment adviser for the purchase or sale of any
security, of any instruction received by the invest-
ment adviser from the client concerning the pur-
chase, sale, receipt or delivery of a particular
security, and of any modification or cancellation of
any such order or instruction. The memoranda
shall show the terms and conditions of the order,
instruction, modification or cancellation; shall iden-
tify the person connected with the investment ad-
viser who recommended the transaction to the
client and the person who placed the order; and
shall show the account for which entered, the date
of entry, and the bank, broker-dealer by or through
whom executed when appropriate. Orders entered
under the exercise of discretionary power shall be
so designated.

(4) All check books, bank statements, canceled
checks and cash reconciliations of the investment
adviser.

(5) All bills or statements (or copies of), paid or
unpaid, relating to the investment adviser’s busi-
ness as an investment adviser.

(6) All trial balances, financial statements, net
worth computation and internal audit working pa-
pers relating to the investment adviser’'s business
as an investment adviser. For purposes of this
subsection, the term “financial statements” means a
balance sheet prepared in accordance with gener-
ally accepted accounting principles, an income
statement and a cash flow statement. The net worth
computation means the net worth required by
§ 303.042 (relating to investment adviser capital
requirements), if any.

(7) Originals of all written communications re-
ceived and copies of all written communications
sent by the investment adviser relating to one or
more of the following:

(i) Any recommendation made or proposed to be
made and any advice given or proposed to be given.

(if) Any receipt, disbursement or delivery of
funds or securities.

(iii) The placing or execution of any order to
purchase or sell any security, except that an invest-
ment adviser:

(A) May not be required to keep any unsolicited
market letters and other similar communications of
general public distribution not prepared by or for
the investment adviser.

(B) With respect to any notice, circular or other
advertisement offering any report, analysis, publi-
cation or other investment advisory service sent by
the investment adviser to more than 10 persons
(including transmission by electronic means), may
not be required to keep a record of the names and
addresses of the persons to whom it was sent.
However, if the notice, circular or advertisement is
distributed to persons named on any list, the in-
vestment adviser shall retain with the copy of the
notice, circular or advertisement a memorandum
describing the list and its source.

(8) A list or other record of all accounts which
list identifies the accounts in which the investment

adviser is vested with any discretionary power with
respect to the funds, securities or transactions of
any client.

(9) A copy of all powers of attorney and other
evidences of the granting of any discretionary au-
thority by any client to the investment adviser.

(10) A copy in writing of each agreement entered
into by the investment adviser with any client, and
all other written agreements otherwise relating to
the investment adviser’s business as an investment
adviser.

(11) A file containing a copy of each notice, circu-
lar, advertisement, newspaper article, investment
letter, bulletin or other communication including
by electronic media that the investment adviser
circulates or distributes, directly or indirectly, to
two or more persons (other than persons connected
with the investment adviser), and if the notice,
circular, advertisement, newspaper article, invest-
ment letter, bulletin or other communication in-
cluding by electronic media recommends the pur-
chase or sale of a specific security and does not
state the reasons for the recommendation, a memo-
randum of the investment adviser indicating the
reasons for the recommendation.

(12) Records of transactions as follows:

(i) A record of every transaction in a security in
which the investment adviser or investment adviser
representative of the investment adviser has, or by
reason of any transaction acquires, any direct or
indirect beneficial ownership except the following:

(A) Transactions effected in any account over
which neither the investment adviser nor any in-
vestment adviser representative of the investment
adviser has any direct or indirect influence or
control.

(B) Transactions in securities which are direct
obligations of the United States. The record shall
state:

(I) The title and amount of the security involved;
the date and nature of the transaction (that is
purchase, sale or other acquisition or disposition).

(1) The price at which it was effected.

(I11) The name of the broker-dealer or bank with
or through whom the transaction was effected.

(if) The record may also contain a statement
declaring that the reporting or recording of any
transaction will not be construed as an admission
that the investment adviser or investment adviser
representative has any direct or indirect beneficial
ownership in the security.

(iii) A transaction shall be recorded within 10
days after the end of the calendar quarter in which
the transaction was effected.

(iv) For purposes of this paragraph, the following
terms have the following meanings:

Control—The power to exercise a controlling in-
fluence over the management or policies of a com-
pany, unless the power is solely the result of an
official position with the company. A person who
owns beneficially, either directly or through one or
more controlled companies, more than 25% of the
voting securities of a company shall be presumed to
control the company.
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Investment adviser representative—A partner, of-
ficer or director of the investment adviser; any
employe who participates in any way in the deter-
mination of which recommendations shall be made;
any employe of the investment adviser who, in
connection with assigned duties, obtains any infor-
mation concerning which securities are being rec-
ommended prior to the effective dissemination of
the recommendations; and any of the following
persons who obtain information concerning securi-
ties recommendations being made by the invest-
ment adviser prior to the effective dissemination of
the recommendations:

() Any person in a control relationship to the
investment adviser.

(I1) Any affiliated person of a controlling person.
(111) Any affiliated person of an affiliated person.

(v) An investment adviser shall implement ad-
equate procedures and use reasonable diligence to
obtain promptly reports of all transactions re-
quired to be recorded.

(13) Records of transactions by investment advis-
ers primarily engaged in a business other than
advising clients as follows:

(i) Notwithstanding paragraph (12), when the in-
vestment adviser is primarily engaged in a business
or businesses other than advising investment advi-
sory clients, a record shall be maintained of every
transaction in a security in which the investment
adviser or an investment adviser representative of
the investment adviser has, or by reason of any
transaction acquires, any direct or indirect benefi-
cial ownership, except under the following condi-
tions:

(A) Transactions effected in any account over
which neither the investment adviser nor any in-
vestment adviser representative of the investment
adviser has any direct or indirect influence or
control.

(B) Transactions in securities which are direct
obligations of the United States. The record shall
state:

() The title and amount of the security involved.

(I1) The date and nature of the transaction (that
is, purchase, sale, or other acquisition or disposi-
tion).

(1) The price at which it was effected; and the
name of the broker-dealer or bank with or through
whom the transaction was effected.

(ii) The record may also contain a statement
declaring that the reporting or recording of any
transaction will not be construed as an admission
that the investment adviser or investment adviser
representative has any direct or indirect beneficial
ownership in the security.

(iii) A transaction shall be recorded within 10
days after the end of the calendar quarter in which
the transaction was effected.

(iv) An investment adviser is “primarily engaged
in a business or businesses other than advising
investment advisory clients” when, for each of its
most recent 3 fiscal years or for the period of time
since organization, whichever is lesser, the invest-

ment adviser derived, on an unconsolidated basis,
more than 50% of the following:

(A) Its total sales and revenues.

(B) Its income (or loss) before income taxes and
extraordinary items, from the other business or
businesses.

(v) For purposes of this paragraph, the following
terms have the following meanings:

Control—The power to exercise a controlling in-
fluence over the management or policies of a com-
pany, unless the power is solely the result of an
official position with such company. A person who
owns beneficially, either directly or through one or
more controlled companies, more than 25% of the
voting securities of a company shall be presumed to
control the company.

Investment adviser representative—When used in
connection with a company primarily engaged in a
business or businesses other than advising invest-
ment advisory clients, the term means any partner,
officer, director or employe of the investment ad-
viser who participates in any way in the determina-
tion of which recommendations shall be made; any
employe who, in connection with assigned duties,
obtains information concerning which securities
are being recommended prior to the effective dis-
semination of the recommendations; and any of the
following persons who obtain information concern-
ing securities recommendations being made by the
investment adviser prior to the effective dissemina-
tion of the recommendations:

(I) A person in a control relationship to the in-
vestment adviser.

(I1) An affiliated person of a controlling person.
(1) An affiliated person of an affiliated person.

(vi) An investment adviser shall implement ad-
equate procedures and use reasonable diligence to
obtain promptly reports of all transactions re-
quired to be recorded.

(14) A copy of each written statement and each
amendment or revision, given or sent to any client
or prospective client of the investment adviser in
accordance with 8§ 404.011 (relating to investment
adviser brochure rule), and a record of the dates
that each written statement, and each amendment
or revision, was given, or offered to be given, to any
client or prospective client who subsequently be-
comes a client.

(15) For each client that was obtained by the
adviser by means of a solicitor to whom a cash fee
was paid by the adviser shall maintain the follow-
ing:

(i) Evidence of a written agreement to which the
adviser is a party related to the payment of the fee.

(ii) A signed and dated acknowledgment of re-
ceipt from the client evidencing the client’'s receipt
of the investment adviser’'s disclosure statement
and a written disclosure statement of the solicitor.

(iii) A copy of the solicitor's written disclosure
statement if required by § 404.013 (relating to cash
payment for client solicitation).

(iv) For purposes of this paragraph, the term
“solicitor” means any person or entity who, for
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compensation, directly or indirectly solicits any
client for, or refers any client to, an investment
adviser.

(16) The accounts, books, internal working pa-
pers and other records or documents that are
necessary to form the basis for, or demonstrate the
calculation of, the performance or rate of return of
all managed accounts or securities recommenda-
tions in any notice, circular, advertisement, news-
paper article, investment letter, bulletin or other
communication including, but not limited to, elec-
tronic media that the investment adviser circulates
or distributes, directly or indirectly, to two or more
persons (other than persons connected with the
investment adviser). However, with respect to the
performance of managed accounts, the retention of
all account statements, if they reflect all debits,
credits and other transactions in a client’s account
for the period of the statement, and all worksheets
necessary to demonstrate the calculation of the
performance or rate of return of all managed ac-
counts shall be deemed to satisfy the requirements
of this paragraph.

(17) A file containing a copy of all written com-
munications received or sent regarding any litiga-
tion involving the investment adviser or any invest-
ment adviser representative or employe, and
regarding any written customer or client com-
plaint.

(18) Written information about each investment
advisory client that is the basis for making any
recommendation or providing any investment ad-
vice to the client.

(19) Written procedures to supervise the activi-
ties of employes and investment adviser representa-
tives that are reasonably designed to achieve com-
pliance with applicable securities laws and
regulations.

(20) A file containing a copy of each document
(other than any notices of general dissemination)
that was filed with or received from any State or
Federal agency or self-regulatory organization and
that pertains to the registrant or its investment
adviser representatives as that term is defined in
paragraph (12), which file should contain, but is not
limited to, the applications, amendments, renewal
filings and correspondence.

(b) [ As a condition of the right to continue to
transact business, each registered investment ad-
viser shall immediately notify the Commission if
the investment adviser shall fail to make and keep
current the books and records required by this
section. Within 24 hours after this notice, each
investment adviser shall file with the commission a
report stating what steps have been and are being
taken to fully comply with this section.] If an
investment adviser subject to subsection (a) has
custody or possession of securities or funds of any
client, the records required to be made and kept by
subsection (a) shall also include:

(1) A journal or other record showing all pur-
chases, sales, receipts and deliveries of securities
(including certificate numbers) for all accounts and
all other debits and credits to the accounts.

(2) A separate ledger account for each client
showing all purchases, sales, receipts and deliveries

of securities, the date and price of each purchase
and sale, and all debits and credits.

(3) Copies of confirmations of all transactions
effected by or for the account of any client.

(4) A record for each security in which any client
has a position, which record shall show the name of
each client having any interest in each security, the
amount or interest of each client, and the location
of each security.

(¢) [ Every investment advisor registered or re-
quired to be registered under the act shall make,
keep and preserve either a separate file of written
complaints of customers and action taken by the
investment adviser in response thereto, or a sepa-
rate record of the complaints and a clear reference
to the files containing the correspondence con-
nected with the complaint as maintained by the
investment adviser. A “complaint” shall be deemed
to include a written statement of a customer or
persons acting on behalf of a customer or a written
notation of a verbal communication alleging a
grievance involving the purchase or sale of securi-
ties, the solicitation or execution of a transaction,
the disposition of securities or funds of the cus-
tomer, or the rendering of investment advice. ]
Every investment adviser subject to subsection (a)
that renders any investment supervisory or man-
agement service to any client shall, with respect to
the portfolio being supervised or managed and to
the extent that the information is reasonably avail-
able to or obtainable by the investment adviser,
make and keep true, accurate and current:

(1) Records showing separately for each client
the securities purchased and sold, and the date,
amount and price of each purchase and sale.

(2) For each security in which any client has a
current position, information from which the in-
vestment adviser can promptly furnish the name of
each the client, and the current amount or interest
of the client.

(d) [ The term “customer” of an investment ad-
viser as used in this section includes persons to
whom the investment adviser has given investment
advice for which the investment adviser has re-
ceived compensation.] The books or records re-
quired by this section may be maintained by the
investment adviser in a manner that the identity of
any client to whom the investment adviser renders
investment supervisory services is indicated by
numerical or alphabetical code or some similar
designation.

(e) [ The records required to be maintained under
this chapter shall be retained and preserved for
inspection by the Commission for a period of 5
years, the period to be measured from the date of
the last entry therein or from the date of receipt of
the communication or other information contained
therein. The retention and preservation of records
required in this section may be upon microfilm,
computer disks or tapes or other similar recording
process if adequate facilities are maintained for the
examination of the facsimiles.] Every investment
adviser subject to subsection (a) shall preserve the
following records in the manner prescribed:

(1) The books and records required to be made
under subsection (a), (b) and (c)(1) (except for
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books and records required to be made under
subsection (a)(11) and (a)(16)), shall be maintained
and preserved in an easily accessible place for at
least 5 years from the end of the fiscal year during
which the last entry was made on record, the first 2
years being in the principal office of the investment
adviser.

(2) Partnership articles and any amendments, ar-
ticles of incorporation, charters, minute books and
stock certificate books of the investment adviser
and of any predecessor, shall be maintained in the
principal office of the investment adviser and pre-
served until at least 3 years after termination of the
enterprise.

(3) Books and records required to be made under
subsection (a)(11) and (18) shall be maintained and
preserved in an easily accessible place for at least 5
years, the first 2 years being in the principal office
of the investment adviser, from the end of the fiscal
year during which the investment adviser last pub-
lished or otherwise disseminated, directly or indi-
rectly, the notice, circular, advertisement, newspa-
per article, investment letter, bulletin or other
communication including by electronic media.

(4) Books and records required to be made under
subsection (a)(19) and (22) shall be maintained and
preserved in an easily accessible place for at least 5
years, the first 2 years being in the principal office
of the investment adviser, from the end of the fiscal
year during which the investment adviser last pub-
lished or otherwise disseminated, directly or indi-
rectly, the notice, circular, advertisement, newspa-
per article, investment letter, bulletin or other
communication including by electronic media.

(5) Notwithstanding other record preservation re-
quirements of this section, the following records or
copies shall be required to be maintained at the
business location of the investment adviser from
which the customer or client is being provided or
has been provided with investment advisory ser-
vices:

(i) Records required to be preserved under sub-
sections (a)(3), (7)—(10), (14), (15) and (17)—(19), (b)
and (c).

(ii) Records or copies required under subsection
(a)(11) and (16) which records or related records
identify the name of the investment adviser repre-
sentative providing investment advice from that
business location, or which identify the business
locations’ physical address, mailing address, elec-
tronic mailing address or telephone number.

(f) An investment adviser subject to subsection
(a), before ceasing to do business as an investment
adviser, shall arrange and be responsible for the
preservation of the books and records required to
be maintained and preserved under this section for
the remainder of the period specified in this sec-
tion, and shall notify the Commission in writing of
the exact address where the books and records will
be maintained during the period.

(g) The requirements for the storage of records
are as follows:

(1) Records required to be maintained and pre-
served under this section may be immediately pro-
duced or reproduced by photograph on film or, as
provided in paragraph (2), on magnetic disk, tape

or other computer storage medium, and shall be
maintained and preserved for the required time in
that form. If records are produced or reproduced
by photographic film or computer storage medium,
the investment adviser shall meet the following
conditions:

(i) Arrange the records and index the films or
computer storage medium so as to permit the
immediate location of any particular record.

(ii) Be ready at all times to provide, and promptly
provide, any facsimile enlargement of film or com-
puter printout or copy of the computer storage
medium which the Commission by its examiners or
other representatives may request.

(iii) Store separately from the original one other
copy of the film or computer storage medium for
the time required.

(iv) With respect to records stored on computer
storage medium, maintain procedures for mainte-
nance and preservation of, and access to, records so
as to reasonably safeguard records from loss, alter-
ation or destruction.

(v) With respect to records stored on photo-
graphic film, at all times have available for the
Commission’s examination of its records under sec-
tion 304(a) of the act (70 P.S. § 1-304(a)) facilities
for immediate, easily readable projection of the
film and for producing easily readable facsimile
enlargements.

(2) An investment adviser may maintain and pre-
serve on computer tape or disk or other computer
storage medium records which, in the ordinary
course of the adviser’s business, are created by the
adviser on electronic media or are received by the
adviser solely on electronic media or by electronic
data transmission.

(h) For purposes of this section, the following
terms have the following meanings:

Client—A person to whom the investment adviser
has given investment advice for which the invest-
ment adviser has received compensation.

Investment supervisory services—The giving of
continuous advice as to the investment of funds on
the basis of the individual needs of each client.
Discretionary power does not include discretion as
to the price at which or the time when a transac-
tion is or is to be effected, if, before the order is
given by the investment adviser, the client has
directed or approved the purchase or sale of a
definite amount of the particular security.

Principal place of business—The meaning set
forth in 17 CFR 275.203A-3(c) (relating to defini-
tions) promulgated under the Investment Advisers
Act of 1940 (15 U.S.C.A. §§ 80b-1—80b-21).

(i) Any book or other record made, kept, main-
tained and preserved in compliance with Rules
17a-3 (17 CFR 240.17a-3) (relating to records to be
made by certain exchange members, brokers and
dealers) and 17a-4 (17 CFR 240.17a-4) (relating to
records to be preserved by certain exchange mem-
bers, brokers and dealers) under the Securities
Exchange Act of 1934 (15 U.S.C.A. 88 78a—78kKk),
which is substantially the same as the book or
other record required to be made, kept, maintained
and preserved under this section, shall be deemed
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to be made, kept, maintained and preserved in
compliance with this section.

(j) This section does not apply to an investment
adviser registered under section 301 of the act that
meets the following conditions:

(1) Has its principal place of business in a state
other than this Commonwealth.

(2) Is licensed as an investment adviser in the
state where it has its principal place of business.

(3) Is in compliance with the record keeping
requirements of the state in which it has its princi-
pal place of business.

§ 304.022. Investment adviser required financial re-
ports.

(@) [ Every registered investment adviser shall
file annually with the Commission a statement of
its financial condition as of the end of its fiscal
year.] Except as provided in subsection (b), the
following investment advisers registered under sec-
tion 301 of the act (70 P.S. § 1-301) shall file the
following reports of financial condition with the
Commission within 120 days of the investment
adviser’s fiscal year end:

(1) An investment adviser that has custody of
client funds or securities or requires prepayment of
advisory fees 6 months or more in advance and in
excess of $500 per client shall file with the Commis-
sion an audited balance sheet as of the end of its
fiscal year. The balance sheet shall be prepared in
accordance with generally accepted accounting
principles and contain an unqualified opinion of an
independent certified public accountant or inde-
pendent public accountant. The accountant shall
submit, as a supplementary opinion, comments
based on the audit as to material inadequacies
found to exist in the accounting system, the inter-
nal accounting controls and procedures for safe-
guarding securities and funds, and shall indicate
corrective action taken or proposed. If the invest-
ment adviser is a certified public accountant or a
public accountant or whose principals include one
or more certified public accountants or public ac-
countants, the investment adviser, in lieu of filing
an audit report, may file a report modeled after the
management responsibility letter contained in
paragraph 9600.22 of the American Institute of
Certified Public Accountant’s Technical Informa-
tion Service signed by a certified public accountant
or public accountant or one of the principals of the
investment adviser.

(2) An investment adviser who has discretionary
authority over client funds or securities, but not
custody, shall file with the Commission a balance
sheet as of the end of its fiscal year. The balance
sheet need not be audited but shall be prepared in
accordance with generally accepted accounting
principles. The balance sheet shall contain a repre-
sentation by the investment adviser that it is true
and accurate.

(b) [ Except as set forth in subsection (c), the
annual statement of financial condition filed under
this section shall be prepared in accordance with
generally accepted accounting principles and may
be unaudited. ] The requirements of subsection (a)
do not apply to an investment adviser registered

under section 301 of the act whose principal place
of business is in a state other than this Common-
wealth if the investment adviser meets the follow-
ing conditions:

(1) Is registered in the state in which it maintains
its principal place of business.

(2) Is in compliance with the financial reporting
requirements of the state in which it maintains its
principal place of business.

(3) Has not taken custody of client assets at any
time during the preceding 12 month period.

(¢) [ With respect to an investment adviser who
has custody or possession of funds or securities in
which a client has a beneficial interest, the annual
statement of financial condition filed under this
section shall be prepared in accordance with gener-
ally accepted accounting principles and accompa-
nied by an auditor’s report containing an unquali-
fied opinion of an independent certified public
accountant or independent public accountant. The
accountant shall submit as a supplementary opin-
ion, comments based upon the audit as to material
inadequacies found to exist in the accounting sys-
tem, the internal accounting controls and proce-
dures for safeguarding securities and funds, and
shall indicate corrective action taken or proposed.

(d) The annual statement of financial condition
required by this section shall be filed within 120
days following the end of the investment adviser’s
fiscal year.] For purposes of this section, the fol-
lowing terms have the following meanings:

Principal—The chair, president, chief executive
officer, general manager, chief operating officer,
chief financial officer, vice president or other of-
ficer in charge of a principal business function
(including sales, administration, finance, market-
ing, research and credit), secretary, treasurer, con-
troller and any other natural person who performs
similar functions.

Principal place of business—The meaning set
forth in 17 CFR 275-203A-3(c) (relating to defini-
tions) promulgated under the Investment Advisers
Act of 1940 (15 U.S.C.A. §§ 80b-1—80b-21).

§ 304.052. Investment adviser compensation.

No investment adviser registered [ or required to be

registered | under the act may charge or receive com-
missions or other compensation in connection with the
giving of investment advice unless the compensation is
fair and reasonable and is determined on an equitable
basis[ , ] and adequately disclosed to each [ customer ]

client in writing [ provided that the charges, com-
missions or other compensation consistent with
rates set by a national securities exchange, when
applied to transactions on that exchange, or by the
Securities and Exchange Commission or national
securities association registered under the Securi-
ties Exchange Act of 1934 (15 U.S.C. §8 78a—78kk),
may not be deemed unreasonable ].
CHAPTER 305. DENIAL, SUSPENSION,

CONDITIONING AND REVOCATION OF
REGISTRATION

§ 305.011. Supervision of agents, investment adviser
representatives and employes.

(@) [ Every broker-dealer and investment adviser
registered or required to be registered under the
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act shall exercise diligent supervision over the
securities activities of its agents and employes. As
evidence of compliance with the requirement to
supervise the procedures and systems, the follow-
ing shall be implemented by the broker-dealer or
investment adviser:

(1) Every agent or employe shall be subject to the
supervision of a supervisor.

(2) Written procedures, a copy of which shall be
kept in each business office, shall be established,
maintained and enforced and shall set forth the
procedures adopted to comply with the following
duties imposed by this section:

(i) The review and written approval by the desig-
nated supervisor of the opening of each new cus-
tomer account.

(ii) The frequent examination of customer ac-
counts to detect and prevent irregularities or
abuses.

(iii) The prompt review and written approval of
the handling of customer complaints.

(iv) The prompt review and written approval by
the designated supervisor of all correspondence
pertaining to the solicitation and execution of all
securities transactions.

(v) The review and written approval by the desig-
nated supervisor of the delegation by a customer of
discretionary authority with respect to his account
and the frequent examination of discretionary ac-
counts to prevent irregularities or abuses.

(3) Each office location shall be periodically in-
spected to insure that the written procedures are
enforced. ]

Every broker-dealer and investment adviser reg-
istered under section 301 of the act (70 P. S. § 1-301)
shall exercise diligent supervision over the securi-
ties activities and securities related activities of its
agents, investment adviser representatives and em-
ployes.

(1) Each broker-dealer and investment adviser, in
exercising diligent supervision, shall establish and
maintain procedures, and a system for applying
and enforcing those procedures, which would rea-
sonably be expected to timely detect and prevent
any violations of statutes, rules, regulations or
orders described in section 305(a)(v)and (ix) of the
act (70 P.S. § 1-305(a)(v) and (ix)), the Conduct
Rules of the National Association of Securities Deal-
ers, Inc., or any applicable fair practice or ethical
standard promulgated by the United States Securi-
ties and Exchange Commission or by a National
securities exchange registered under the Securities
Exchange Act of 1934 (15 U.S.C.A. 88 78a—78Kkk).

(2) Final responsibility for proper supervision
shall rest with the broker-dealer and investment
adviser.

(b) Every issuer who employes agents [ in connection
with a security or transaction not exempted by
section 202 or 203 of the act (70 P.S. § 1-202 or
1-203) ] registered under section 301 of the act shall
be subject to the supervision requirements of subsection
(a) with respect to those agents.

(c) As evidence of compliance with the supervi-
sory obligations imposed by this section, every

broker-dealer and investment adviser shall imple-
ment written procedures, a copy of which shall be
kept in each location at which the broker-dealer or
investment adviser conducts business, and shall
establish, maintain and enforce those procedures
designed to timely detect and prevent any viola-
tions of law described in subsection (a). These
written procedures, at a minimum, shall address:

(1) The supervision of every agent, investment
adviser representative, employe and supervisor by
a designated qualified supervisor.

(2) Methods to be used to determine that all
supervisory personnel are qualified by virtue of
character, experience and training to carry out
their assigned responsibilities.

(3) Methods to be used to determine the good
character, business repute, qualifications and expe-
rience of any person prior to making application
for registration of that person with the Commission
or hiring that person, or both.

(4) The review and written approval by the desig-
nated supervisor of the opening of each new cus-
tomer account.

(5) The frequent examination of customer ac-
counts to detect and prevent violations, irregulari-
ties or abuses.

(6) The prompt review and written approval of
the handling of customer complaints.

(7) The prompt review and written approval by
the designated supervisor of all securities transac-
tions and all correspondence pertaining to the
solicitation or execution of all securities transac-
tions.

(8) The review and written approval by the desig-
nated supervisor of the delegation by a customer of
discretionary authority with respect to the custom-
er's account and frequent examination of discre-
tionary accounts to prevent violations, irregulari-
ties or abuses.

(9) The participation of each agent and invest-
ment adviser representative either individually or
collectively, no less than annually, in an interview
or meeting conducted by persons designated by the
broker-dealer or investment adviser at which com-
pliance matters relevant to the activities of the
agents and investment adviser representatives are
discussed. Written records shall be maintained re-
flecting the interview or meeting.

(10) The periodic inspection of each location in
this Commonwealth from which business is con-
ducted to ensure that the written procedures and
systems are enforced.

(i) The obligation of diligent supervision required
by this section may require that one or more
locations in this Commonwealth receive more than
one inspection per year and that one or more of
these inspections be unannounced.

(ii) It is the responsibility of the broker-dealer or
investment adviser to determine the required num-
ber of inspections each location is to receive each
year to ensure that the written procedures and
systems are enforced and the supervisory obliga-
tions imposed by this section are being honored.

(iii) Written records shall be maintained reflect-
ing each inspection conducted.
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§ 305.019. Dishonest and unethical practices.

* * * * *

(b) Under section 305(a)(ix) of the act (70 P.S. § 1-
305(a)(ix)), the Commission may deny, suspend, condi-
tion or revoke a broker-dealer, agent, investment adviser
or [associated person] investment adviser repre-
sentative registration or censure a broker-dealer, agent,
investment adviser or [ associated person] invest-
ment adviser representative registrant if [ that per-
son] the registrant or applicant, or [an] in the
case of any broker-dealer or investment adviser,
any affiliate thereof, has engaged in dishonest or unethi-
cal practices in the securities business or has taken
unfair advantage of a customer.

(¢) The Commission, for purposes of [issuing an
order under ] section 305(a)(ix) of the act, will consider
the actions in paragraphs (1)—(3) to constitute dishonest
or unethical practices in the securities business or taking
unfair advantage of a customer. The conduct described in
paragraphs (1)—(3) is not exclusive. Engaging in other
conduct inconsistent with the standards in subsection (a),
such as forgery, embezzlement, nondisclosure, incomplete
disclosure or misstatement of material facts, or manipula-
tive or deceptive practices or taking unfair advantage of a
customer or former customer in any aspect of a tender
offer also constitutes grounds for denial, suspension,
conditioning or revocation of any registration or
application for registration of a broker-dealer, agent,
investment adviser or [ associated person registra-

tion ] investment adviser representative.
(1) Broker-dealers. Includes the following actions:

* * * * *

(xxii) Failing to comply with investor suitability
standards imposed as a condition of the registra-
tion of securities under section 205 or 206 of the act
(70 P.S. 8§ 1-205 or § 1-206) in connection with the
offer, sale or purchase of a security in this Com-
monwealth.

(2) Agents. Includes the following actions:

* * * * *

(vi) Engaging in conduct specified in paragraph (1)(ii)—
(vi), (ix), (x), (xiv)—(xvii) [ and ], (xxi) and (xxii).

(3) Investment advisers and investment adviser rep-
resentatives. Includes the following actions:

(i) Recommending to a client to whom investment
supervisory, management or consulting services are pro-
vided the purchase, sale or exchange of a security without
reasonable grounds to believe that the recommendation is
suitable for the client on the basis of information fur-
nished by the client after reasonable inquiry concerning
the client's investment objectives, financial situation and
needs, and any other information known by the invest-
ment adviser or investment adviser representative.

(i) Exercising any discretionary power in placing an
order for the purchase or sale of securities for a client
without obtaining written discretionary authority from
the client within 10 business days after the date of the
first transaction placed under oral discretionary author-
ity, unless the discretionary power relates solely to the
price at which, or the time when, an order involving a
definite amount of a specified security shall be executed,
or both.

(viii) Misrepresenting to an advisory client, or prospec-
tive advisory client, the qualifications of the investment
adviser, investment adviser representative or an em-
ploye of the investment adviser or misrepresenting the
nature of the advisory services being offered or fees to be
charged for the service, or to omit to state a material fact
necessary to make the statements made regarding qualifi-
cations, services or fees, in light of the circumstances
under which they are made, not misleading.

(ix) Providing a report or recommendation to an advi-
sory client prepared by someone other than the invest-
ment adviser or investment adviser representative
without disclosing that fact. This prohibition does not
apply to a situation where the investment adviser or
investment adviser representative uses published re-
search reports or statistical analyses to render advice or
where an investment adviser or investment adviser
representative orders [such a] the report in the
normal course of providing advice.

* * * * *

(xi) Failing to disclose to clients in writing before
advice is rendered a material conflict of interest relating
to the investment adviser [or its employes], the
investment adviser representative or an employe of
the investment adviser which could reasonably be
expected to impair the rendering of unbiased and objec-
tive advice including:

* * * * *

(B) Charging a client an advisory fee for rendering
advice when a commission for executing securities trans-
actions pursuant to the advice will be received by the
investment adviser [or its employes], the invest-
ment adviser representative or any employe of the
investment adviser.

* * * * *

(xv) Taking an action, directly or indirectly, with re-
spect to those securities or funds in which a client has a
beneficial interest, [ where ] when the investment ad-
viser has custody or possession of the securities or funds
when the adviser’'s action is subject to, and does not
comply with [ the requirements of Rule 206(4)-2 un-
der the Investment Advisers Act of 1940] § 404.014
(relating to investment adviser custody or posses-
sion of funds or securities of customers).

* * * * *

(xvii) Failing to establish, maintain and enforce
written policies and procedures reasonably de-
signed to prevent the misuse of material nonpublic
information contrary to section 204A of the Invest-
ment Advisers Act of 1940 (15 U.S.C.A. § 80b-4a) and
the rules and regulations of the United States
Securities and Exchange Commission promulgated
thereunder.

(xviii) Entering into, extending or renewing any
advisory contract contrary to the provisions of
section 205 of the Investment Advisers Act of 1940
(15 U.S.C.A. § 80b-5) and the rules and regulations
of the United States Securities and Exchange Com-
mission promulgated thereunder. This applies to all
investment advisers and investment adviser repre-
sentatives registered under section 301 of the act
(70 P.S. § 1-301) notwithstanding whether the in-
vestment adviser is exempt from registration with
the United States Securities and Exchange Commis-
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sion under section 203(b) of the Investment Advis-
ers Act of 1940 (15 U.S.C.A. § 80b-3).

(xix) To indicate, in an advisory contract, any
condition, stipulation or provision binding any per-
son to waive compliance with any provision of the
act.

(xx) Engaging in any act, practice or course of
business which is fraudulent, deceptive or manipu-
lative or contrary to the provisions of section 206(4)
of the Investment Advisers Act of 1940 (15 U.S.C.A.
§ 80b-6(4)) and the rules and regulations of the
United States Securities and Exchange Commission
promulgated thereunder. This applies to all invest-
ment advisers and investment adviser representa-
tives registered under section 301 of the act not-
withstanding whether the investment adviser is
exempt from registration with the United States
Securities and Exchange Commission under section
203(b) of the Investment Advisers Act of 1940.

(xxi) Engaging in conduct or committing any act,
directly, indirectly or through or by another per-
son, which would be unlawful for the person to do
directly under the act or a rule, regulation or order
issued thereunder.

§ 305.061. [ Application to withdraw ] Withdrawal
of registration or notice filing.

* * * * *

() To withdraw a notice filing, a Federally cov-
ered adviser shall file Form ADV-W or successor
form thereto.

(d) An application to withdraw as an [ associated
person ] investment adviser representative of an
investment adviser or Federally covered adviser or
from registration as an agent of a broker-dealer or issuer
shall contain the information requested in and shall be
made on Uniform Termination Notice for Securities/
Futures Industry Registration, (Form U-5) or a successor
form. Form U-5 shall be filed by the broker-dealer, issuer
[ or], investment adviser or Federally covered ad-

viser with whom the agent or [ associated person ]
investment adviser representative was employed
within 30 days from the date of termination.

(e) Filings required by subsections (a)—(d) shall
be filed with the Commission or with a central
registration depository designated by order of the
Commission.

Subpart D. FRAUDULENT AND PROHIBITED
PRACTICES

CHAPTER 404. PROHIBITED ACTIVITIES;
INVESTMENT ADVISERS AND INVESTMENT
ADVISER REPRESENTATIVES

§ 404.010. Advertisements by investment advisers and
investment adviser representatives.

(@) It shall constitute a fraudulent, deceptive, or ma-
nipulative act, practice or course of [ business ] conduct
within the meaning of section 404 of the act (70 P.S.
§ 1-404), for any investment adviser or investment
adviser representative, directly or indirectly, to pub-
lish, circulate or distribute any advertisement:

(1) Which refers, directly or indirectly, to any testimo-
nial of any kind by any customer concerning the invest-
ment adviser or investment adviser representative
concerning any advice, analysis, report or other service

rendered to the customer by the investment adviser or
investment adviser representative.

(2) Which refers, directly or indirectly, to past specific
recommendations of the investment adviser or invest-
ment adviser representative which were or would
have been profitable to any person; provided, however,
that this [ shall ] does not prohibit an advertisement
which sets forth or offers to furnish a list of all recom-
mendations made by [ such ] the investment adviser or
investment adviser representative for the 12 month
period immediately preceding the date of the publication
of the advertisement, and which:

* * * * *

(if) Contains the following cautionary legend promi-
nently displayed on the first page thereof in print or
type as large as the largest print or type used in the body
or text stating: “IT SHOULD NOT BE ASSUMED THAT
RECOMMENDATIONS MADE IN THE FUTURE WILL
BE PROFITABLE OR WILL EQUAL THE PERFOR-
MANCE OF THE SECURITIES IN THIS LIST.”

* * * * *

(4) Which contains any statement to the effect that any
report, analysis[ , ] or other service will be furnished free
or without charge, unless [such] the report, analy-
sis[,] or other service actually is or will be furnished
absolutely without any condition or obligation[, di-
rectly or indirectly ].

(5) Which contains any untrue statement of a material
fact, or which is otherwise false or misleading in any
material respect, including the failure to disclose
compensation (including free or discounted securi-
ties) received directly or indirectly in connection
with making a recommendation concerning a spe-
cific security[ ; or ].

(6) Which recommends the purchase or sale of any
security unless the investment adviser or investment
adviser representative simultaneously offers to furnish
to any person upon request a tabular presentation of:

(i) The total number of shares or other units of
[ such ] the security held by the investment adviser or
investment adviser representative for its own account
or for the account of officers, directors, trustees, partners
or affiliates of the investment adviser or for discretionary
accounts of the investment adviser or investment ad-
viser representative maintained for [ customers] cli-
ents.

* * * * *

(b) For the purpose of this [ chapter] section, the
term “advertisement” shall include any notice, circular,
letter or other written communication addressed to more
than one person, or any notice or other announcement in
any publication, [or] by radio or television, or by
electronic means, which offers:

* * * * *

(c) For the purpose of this section, the term
“client” means a person to whom the investment
adviser or investment adviser representative has
given investment advice for which the investment
adviser or investment adviser representative has
received compensation.

§ 404.011. Investment adviser brochure disclosure.

(a) Failure of an investment adviser to provide
each advisory client or prospective advisory client
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the disclosure required by this section shall consti-
tute a fraudulent, deceptive or manipulative act,
practice or course of business, within the meaning
of section 404 of the act (70 P. S. § 1-404).

(b) Unless otherwise provided in this section, an
investment adviser registered under section 301 of
the act (70 P. S. § 1-301) shall furnish each advisory
client and prospective advisory client with a writ-
ten disclosure statement which may be a copy of
Part Il of its Form ADV or written documents
containing at least the information required by
Part Il of Form ADV.

(c) Except as provided in subsection (d), an in-
vestment adviser:

(1) Shall deliver the disclosure described in sub-
section (b) to an advisory client or prospective
advisory client and meet the following conditions:

(i) Not less than 48 hours prior to entering into
any investment advisory contract with the client or
prospective client.

(ii) At the time of entering into the contract, if
the advisory client has a right to terminate the
contract without penalty within 5 business days
after entering into the contract.

(2) Annually and without charge, shall deliver, or
offer in writing to deliver, upon written request to
each of its advisory clients the disclosure described
in subsection (b). Any statement requested in writ-
ing by an advisory client under this paragraph
shall be mailed or delivered within 7 days of the
receipt of the request.

(d) Delivery of the disclosure described in subsec-
tion (b) need not to be made to advisory clients
receiving advisory services solely pursuant to a
contract for impersonal advisory services requiring
a payment of less than $200.

(e) If an investment adviser renders substantially
different types of investment advisory services to
different advisory clients, any information required
by Part Il of Form ADV may be omitted from the
disclosure to be furnished to an advisory client or
prospective advisory client if the information is
applicable only to a type of investment advisory
service or fee which is not rendered or charged, or
proposed to be rendered or charged, to that client
or prospective client.

(f) Nothing in this section relieves an investment
adviser from any obligation under the act or this
title or other Federal or State law to disclose any
information to its advisory clients or prospective
advisory clients not specifically set forth in this
section.

(g) For the purpose of this section, the following
terms have the following meanings:

Client—A person to whom the investment adviser
has given investment advice and for which the
investment adviser has received compensation.

Contract for impersonal advisory services—A con-
tract relating solely to the provision of investment
advisory services meeting one of the following con-
ditions:

(i) By means of written material or oral state-
ments which do not purport to meet the objectives
or needs of specific individuals or accounts.

(if) Through the issuance of statistical informa-
tion containing no expression of opinion as to the
investment merits of a particular security.

(iii) Any combination of the foregoing services.

Entering into—In reference to an investment ad-
visory contract, the term does not include an exten-
sion or renewal without material change of the
contract which is in effect immediately prior to the
extension or renewal.

§ 404.012. Wrap fee brochure disclosure.

(a) Failure by an investment adviser that spon-
sors a wrap fee program to provide each client or
prospective client of a wrap fee program the disclo-
sure required by this section shall constitute a
fraudulent, deceptive or manipulative act, practice
or course of business, within the meaning of section
404 of the act (70 P. S. § 1-404).

(b) The investment adviser shall, in lieu of the
written disclosure statement required by § 404.011
(relating to investment adviser brochure disclo-
sure), furnish each client or prospective client of a
wrap fee program, a separate written disclosure
statement containing at least the information re-
quired by Schedule H of Form ADV. Any informa-
tion included in the disclosure statement that is not
specifically required by Part Il of Form ADV should
be limited to information concerning wrap fee pro-
grams for which the investment adviser is required
to furnish disclosure statements under this section.

(c) If an investment adviser sponsors or orga-
nizes more than one wrap fee program, the invest-
ment adviser may omit from the disclosure state-
ment furnished to clients and prospective clients of
a particular wrap fee program or programs any
information required by Schedule H of Form ADV
that is not applicable to clients or prospective
clients of that wrap fee program or programs.

(d) An investment adviser need not furnish the
written disclosure statement required by subsec-
tion (b) to clients and prospective clients of a wrap
fee program if another investment adviser is re-
quired to furnish and does furnish the written
disclosure statement to all clients and prospective
clients of the wrap fee program.

(e) The wrap fee disclosure statement shall be
attached to Part Il of Form ADV and filed with the
Commission. If the investment adviser prepared
separate wrap fee brochures for clients of different
programs, each brochure shall be filed with the
Commission. An investment adviser shall deliver
the statement required by this section to a client or
prospective client meeting the following conditions:

(1) Not less than 48 hours prior to entering into a
wrap fee program contract with a client or prospec-
tive client.

(2) At the time of entering into any wrap fee
program contract, if the advisory client has the
right to terminate the contract without penalty
within 5 business days after entering into the
contract.

(f) If information contained in the wrap fee dis-
closure statement becomes inaccurate in a material
manner, the investment adviser shall promptly file
an amendment to Form ADV with the Commission
correcting the information. An investment adviser
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may update the wrap fee disclosure statement by
using a supplement or “sticker” that indicates what
information is being added or updated and states
the new or revised information, as long as the
resulting brochure is readable.

(g) For purposes of this section, the following
terms have the following meanings:

Portfolio management—The process of determin-
ing or recommending securities transactions for
any portion of a client’s portfolio.

Sponsor—An investment adviser that is compen-
sated under a wrap fee program for administering,
organizing or sponsoring the program, or for select-
ing or providing advice to clients regarding the
selection of other investment advisers in the pro-
gram.

Wrap fee program—A program under which any
client is charged a specified fee or fees not based
directly upon transactions in a client’s account for
investment advisory services (which may include
portfolio management or advice concerning the
selection of other investment advisers) and execu-
tion of client transactions.

§ 404.013. Cash payment for client solicitation.

(a) Failure of an investment adviser to comply
with this section concerning cash payments for
client solicitation shall constitute a fraudulent, de-
ceptive or manipulative act, practice or course of
business, within the meaning of section 404 of the
act (70 P. S. § 1-404).

(b) An investment adviser may not pay a cash fee,
directly or indirectly, to a solicitor with respect to
solicitation activities unless the following condi-
tions are met:

(1) The investment adviser is registered under
the act.

(2) The solicitor, unless exempted, is registered
under the act.

(3) The cash fee is paid pursuant to a written
agreement to which the investment adviser is a
party.

(4) The written agreement required by paragraph
(3) shall:

(i) Describe the solicitation activities to be en-
gaged in by the solicitor on behalf of the invest-
ment adviser and the compensation to be received
therefor.

(ii) Contain an undertaking by the solicitor to
perform its duties under the agreement in a man-
ner consistent with the instructions of the invest-
ment adviser and the act and this title.

(iii) Require that the solicitor, at the time of any
solicitation activities for which compensation is
paid or to be paid by the investment adviser,
provide the client with a current copy of the
following:

(A) The investment adviser’'s written disclosure
statement required by § 404.011 or § 404.012 (relat-
ing to investment adviser brochure rule; and wrap
fee brochure).

(B) A separate written disclosure document
which contains the following:

(I) The name of the solicitor.

(1) The name of the investment adviser.

(111) The nature of the relationship, including any
affiliation, between the solicitor and the investment
adviser.

(IV) A statement that the solicitor will be com-
pensated for his solicitation services by the invest-
ment adviser.

(V) The terms of the compensation arrangement,
including a description of the compensation paid or
to be paid to the solicitor.

(V1) The amount, if any, for the cost of obtaining
his account the client will be charged in addition to
the advisory fee, and the differential, if any, among
clients with respect to the amount or level of the
advisory fees charged by the investment adviser if
the differential is attributable to the existence of
any arrangement pursuant to which the investment
adviser has agreed to compensate the solicitor for
soliciting clients for, or referring clients to, the
investment adviser.

(5) The investment adviser receives from the cli-
ent prior to, or at the time of, entering into any
written or oral investment advisory contract with
the client, a sighed and dated acknowledgment of
receipt of the investment adviser’s written disclo-
sure statement required by § 404.011 (relating to
investment adviser brochure disclosure) and the
solicitor’s written disclosure document required by

paragraph (4)(iii)(B).
(c) For purposes of subsection (b)(4), this section

does not apply to an investment adviser when the
cash fee is paid to a solicitor:

(1) With respect to solicitation activities for the
provision of impersonal advisory services only.

(2) Who is one of the following:

(i) A partner, officer, director or employe of the
investment adviser.

(ii) A partner, officer, director or employe of a
person which controls, is controlled by, or is under
common control with the investment adviser. The
status of the solicitor as a partner, officer, director
or employe of the investment adviser or other
person, shall be disclosed to the client at the time
of the solicitation or referral.

(d) Nothing in this section relieves a person of
fiduciary or other obligations to which the person
may be subject under the law.

(e) For purposes of this section, the following
terms have the following meanings:

Client—A prospective client.

Impersonal advisory services—Investment advi-
sory services provided solely by means of one of the
following:

(i) Written materials or oral statements which do
not purport to meet the objectives or needs of the
specific client.

(ii) Statistical information containing no expres-
sions of opinions as to the investment merits of
particular securities.

(iii) Any combination of the services in subpara-
graphs (i) and (ii).
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Solicitor—A person or entity who, for compensa-
tion, directly or indirectly, solicits any client for, or
refers any client to, an investment adviser.

§ 404.014. Investment adviser custody or possession
of funds or securities of clients.

(a) Failure of an investment adviser not regis-
tered as a broker dealer that has custody or posses-
sion of funds or securities in which a client has a
beneficial interest to comply with this section con-
stitutes a fraudulent, deceptive or manipulative act,
practice or course of business, within the meaning
of section 404 of the act (70 P. S. § 1-404).

(b) An investment adviser registered under sec-
tion 301 of the act (70 P. S. § 1-301) that has custody
or possession of funds or securities in which any
client has any beneficial interest shall:

(1) Notify the Commission in writing that the
investment adviser has or may have custody. The
notification shall be given on Form ADV.

(2) Segregate the securities of each client marked
to identify the particular client having the benefi-
cial interest therein and hold in safekeeping in
some place reasonably free from risk of destruction
or other loss.

(3) Deposit all client funds in one or more bank
accounts containing only client’s funds.

(4) Maintain the accounts described in paragraph
(3) in the name of the investment adviser as agent
or trustee for the clients.

(5) Maintain a separate record for each account
described in paragraph (3) showing the name and
address of the bank where the account is main-
tained, the dates and amounts of deposits in and
withdrawals from the account and the exact
amount of each client’s beneficial interest in the
account.

(6) Immediately after accepting custody or pos-
session of funds or securities from a client, notify
the client in writing of the place where and the
manner in which the funds and securities will be
maintained and subsequently, if and when there is
a change in the place where or the manner in
which the funds or securities are maintained, the
investment adviser will give written notice thereof
to the client.

(7) At least once every 3 months, send each client
an itemized statement showing the funds and secu-
rities in the investment adviser’s custody at the end
of each period and all debits, credits and transac-
tions in the client’s account during the period.

(8) At least once every calendar year, engage an
independent certified public accountant or inde-
pendent public accountant to verify all client funds
and securities by actual examination at a time
chosen by the accountant without prior notice to
the investment adviser. A report stating that an
accountant has made an examination of the client
funds and securities, and describing the nature and
extent of the examination, shall be filed with the
Commission within 30 days after each examination.

(c) For purposes of this section, a person will be
deemed to have custody if the person directly or
indirectly holds client funds or securities, has any
authority to obtain possession of them, or has the
ability to appropriate them.

§ 404.020. [ Investment adviser custody or posses-
sion of funds or securities of customers] (Re-
served).

[ It shall constitute a fraudulent, deceptive or
manipulative act, practice or course of business,
within the meaning of section 404 of the act (70 P. S.
§ 1-404), for any investment adviser not registered
as a broker-dealer to have custody or possession of
any funds or securities in which any customer has
any beneficial interest unless the investment ad-
viser has complied with the requirements described
in Rule 206(4)-2 (17 CFR 275.206(4)-2) adopted un-
der the Investment Advisers Act of 1940 (15 U.S.C.A.
§§ 80b-1—80b-21). ]

SUBPART F. ADMINISTRATION
CHAPTER 602. FEES
§ 602.060. Charges for Commission publications.

Under section 602(f) of the act (70 P. S. § 1-602(f)), the
Commission has fixed the following charges for publica-
tions, issued under its authority:

(1) [ PSC Monthly Bulletin and Annual Report
Service: $35 per annual subscription.

(2) ] Compendium of Commission and Staff Positions,
Summary of Significant Commission Orders and Compila-
tion of Staff No-Action Letters (Compendium), including
annual supplement service for the calendar year in which
Compendium was purchased: $95.

[®@]@ >~

[@]@E) *=**
CHAPTER 603. ADMINISTRATIVE FILES
§ 603.031. Public inspection of records.

* * * * *

(b) The Commission may withhold from public inspec-
tion[, for time as in its judgment is necessary,
public records the disclosure of which the Commis-
sion determines would be unfairly prejudicial to a
person or his personal safety or detrimental to the
public interest as determined by a court of compe-
tent jurisdiction] those records which it deter-
mines are excluded from the definition of public
records in section 1 of the act of June 21, 1957 (P. L.
390, No. 212) (65 P.S. § 66.1(2)), known as the
Right-to-Know Law.

* * * * *

(f) The Commission has determined to treat con-
fidential the Social Security Number, the date of
birth and home address of a person registered or
applying for registration as an agent or an invest-
ment adviser representative that appears on the
Uniform Application for Securities Industry Regis-
tration or Transfer (Form U-4) or successor form
thereto required to be filed with the Commission
under § 303.013 or § 303.014 (relating to agent reg-
istration procedures; and investment adviser repre-
sentative registration procedures). This informa-
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tion will not be available for public inspection
under any provision of the act.
[Pa.B. Doc. No. 00-743. Filed for public inspection May 5, 2000, 9:00 a.m.]

STATE BOARD OF
AUCTIONEER EXAMINERS

[49 PA. CODE CH. 1]
Application Fees

The State Board of Auctioneer Examiners (Board)
proposes to amend 8§ 1.41 (relating to fees) by revising
those fees which are not related to license renewals but
reflect the cost of processing applications and providing
services. The proposed changes are to read as set forth in
Annex A.

A. Effective Date.

This amendment will take effect when published as
final rulemaking in the Pennsylvania Bulletin.

B. Statutory Authority.

Section 6(a) of the Auctioneer and Auction Licensing
Act (act) (63 P.S. § 734.6(a)), requires the Board to
establish fees by regulation. The same provision requires
the Board to increase fees to meet or exceed projected
expenditures if the revenues raised by fees, fines and civil
penalties are not sufficient to match expenditures.

C. Background and Purpose.

The act requires the Board to set fees by regulation so
that revenues meet or exceed expenditures. General
operating expenses of the Board are funded through
biennial license renewal fees which are paid by all
licensees. Expenses of the Board which are related to
processing individual applications or providing certain
services directly to individual licensees or applicants are
excluded from general operating revenues. These ex-
penses are funded through fees which are based on the
cost of providing the service. These application and
service fees are the focus of this proposed rulemaking.

A recent systems audit of the operations of this and
other boards within the Bureau of Professional and
Occupational Affairs analyzed the fees for services to
licensees and applicants to determine if the fees reflected
the actual cost of providing the services. Actual cost
calculations are based on the following formula:

number of minutes to perform the function
X

pay rate of personnel performing the function
+

a proportionate share of administrative overhead.

The Board’s fee schedule in § 1.41 was last amended in
1998 when the Board adopted biennial renewal fee in-
creases to balance a projected deficit in the Board's
anticipated revenues and expenses. However, the fee
structure of 8§ 1.41 incorporated that established by the
Bureau of Professional and Occupational Affairs Fee Act
(63 P.S. § 1401-203) which established fees only for
examination, licenses and renewals. The present auction-
eer law was enacted in 1983 and among other things gave
the Board authority to regulate auction houses and
companies and approved schools. As a result of the

systems audit referred to previously, the Board identified
activities resulting from regulatory requirements for
these entities.

In this proposal, the Board would establish six new fees
identified in the Bureau audit as attributable to requests
by individual licensees for services or Board approval or
action required by the act or regulation. By establishing
these fees the Board proposes that these licensees will
pay their proportionate share of the cost to provide the
service and reserve renewal revenue for general operating
and enforcement expenses.

The Board mandates prescribed programs of study in
§ 1.11 (relating to approved course of study). The Board
now proposes a fee to cover the costs of the approval
process in reviewing a course for which an applicant
wants to receive credit, when the course is outside the
prescribed course of study.

The Board also proposes a fee for applications to
change sponsor. Sponsors are licensed auctioneers who
agree to supervise apprentice auctioneers under section
5(b) of the act (63 P. S. § 734.5(b)), an apprentice auction-
eer license is valid only when that apprentice has a
sponsoring auctioneer; the apprentice must submit a
transfer form and obtain a reissued license each time the
apprentice secures a new Sponsor.

Sections 9 and 10(d) of the act (63 P.S. 88 734.9 and
734.10(d)), require auction house and auction company
licensees to notify the Board of change in ownership,
name and location of the auction house or company. The
Board now proposes a fee to process these applications for
changes in auction house or company licenses.

Section 11 of the act (63 P.S. § 734.11) provides for
licensure of nonresidents upon their compliance with the
conditions for licensure required of Commonwealth resi-
dents. The Board currently does not charge a fee for the
time involved in reviewing nonresident qualifications to
determine eligibility to sit for the licensing exam. The
Board now proposes a fee for this service.

Currently the Board charges no fees for the actual cost
of processing the following: an application to approve
course; an application to change sponsor; an application
to change auction house or auction company license;
nonresident examination eligibility review; certification of
scores, permit or registration; and verification of license
registration, permit or approval.

Verification of scores, permit or registration involves a
brief and simple electronic search of the Board’'s comput-
erized licensure records for the subject licensee. This
process takes about 5 minutes. Certification of scores,
permit or registration is a more labor intensive function
which may require Board staff to search electronically
and manually through extensive computer, microfilm and
paper files to compile various pieces of information re-
garding the subject’s education, examination and/or train-
ing. That information is then compiled into one document.
The certification process takes about 45 minutes.

The Bureau’s costs calculations allowed the Board to
establish fees for the services identified in this proposal,
which fees would allocate costs to those who use the
service or submit the application.

The Board proposes a new fee of $45 to cover the cost of
processing applications to approve a course; a $15 fee to
cover the cost of processing applications to change spon-
sors and a $15 fee to cover the cost of processing an
application to change auction house or auction company
license. In addition, the Board proposes a new fee of $25
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to cover the cost of performing nonresident examination
eligibility review; a new fee of $25 to cover the cost of
processing certifications of scores, permits or registration;
and a new fee of $15 to cover the cost of processing
verification of license, registration, permit or approval.
The Board currently incurs staff costs in administrative
overhead in providing these services without fee.

The following table outlines the new application fees:

Current Proposed
Application or Service Fee Fee
Application to approve course $0 $45
Application to change sponsor $0 $15
Application to change auction $0 $15
house or auction company license
Nonresident exam eligibility $0 $25
review
Certification of scores, permit or  $0 $25
registration
Verification of license, or $0 $15
approval

D. Compliance with Executive Order 1996-1.

In accordance with Executive Order 1996-1 (February
1, 1996), in drafting and promulgating the proposal, the
Board considered the amendment as both required by law
and the least restrictive means of covering the costs of
services requested by licensees and applicants.

E. Fiscal Impact and Paperwork Requirements

The proposed amendment will have no adverse fiscal
impact on the Commonwealth or its political subdivisions.
The fees will have a very modest fiscal impact on those
members of the private sector who apply for services from
the Board. This amendment will not impose additional
paperwork requirements upon the Commonwealth, politi-
cal subdivisions or the private sector.

F. Sunset Date.

The Board continuously monitors the cost effectiveness
of its regulations. Therefore, no sunset date has been
assigned.

G. Regulatory Review.

Under section 5(a) of the Regulatory Review Act (71
P. S. § 745.5(a)), on April 20, 2000, the Board submitted a
copy of this proposed amendment to the Independent
Regulatory Review Commission (IRRC) and to the Chair-
persons of the House Professional Licensure Committee
and to the Senate Consumer Protection and Professional
Licensure Committee. In addition to submitting the pro-
posed amendment, the Board has provided IRRC and the
Committees with a copy of a detailed Regulatory Analysis
Form prepared by the Board in compliance with Execu-
tive Order 1996-1, “Regulatory Review and Promulga-
tion.” A copy of the material is available to the public
upon request.

Under section 5(g) of the Regulatory Review Act, if
IRRC has objections to any portion of the proposed
amendment, it will notify the Board within 10 days after
the expiration of the Committees’ review period. The
notification shall specify the regulatory review criteria
which have not been met by that portion. The Regulatory
Review Act specifies detailed procedures for review of
objections prior to final publication of the regulation, by
the Board, the General Assembly and the Governor, of
objections raised.

H. Public Comment.

Interested persons are invited to submit written com-
ments, suggestions or objections regarding this proposed
rulemaking to Linda Dinger, Administrative Assistant,
State Board of Auctioneer Examiners, P. O. Box 2649,
Harrisburg, PA 17105-2649 within 30 days following
publication of this proposed rulemaking in the Pennsylva-
nia Bulletin. Please reference No. 16A-644 (Application
Fees) when submitting comments.

RALPH M. STEWART,
Chairperson

Fiscal Note: 16A-644. No fiscal impact; (8) recom-
mends adoption.

Annex A

TITLE 49. PROFESSIONAL AND
VOCATIONAL STANDARDS

PART |I. DEPARTMENT OF STATE

Subpart A. PROFESSIONAL AND
OCCUPATIONAL AFFAIRS

CHAPTER 1. STATE BOARD OF
AUCTIONEER EXAMINERS

FEES
§ 1.41. Schedule of fees.
Applicants shall pay the following fees:

[ (1) ] Examination fee for auctioneer li-

cense $87
[ @ ] Application fee for auctioneer license . $50
[ (3)] Biennial renewal fee for auctioneer

HCBNSE $200
[ (4)] Application fee for apprentice auction-

eerlicense.................. ... .. $30
[ (5) ] Biennial renewal fee for apprentice

auctioneer license. .......... ... ... $100
[ (6) ] Application fee for auction house and

auction CompPany. .........oviiiieeeainnnn... $200
[ ()] Special license to conduct auction .. .. $200
Application fee to approve course....... $45
Application fee to change sponsor....... $15
Application fee to change auction house

or auction company license................ $15
Nonresident exam eligibility review. . ... $25
Certification of scores, permit or regis-

tration ........... . $25
Verification of license, registration, per-

mitorapproval ............................ $15

[Pa.B. Doc. No. 00-744. Filed for public inspection May 5, 2000, 9:00 a.m.]

STATE BOARD
OF NURSING

[49 PA. CODE CH. 21]
Biennial Renewal Fees

The State Board of Nursing (Board) proposes to amend
8§ 21.5, 21.147 and 21.253 (relating to fees) by revising
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biennial renewal fees to read as set forth in Annex A. The
proposed amendments would increase the biennial license
renewal fee for registered nurses from $21 to $45, for
licensed practical nurses from $16 to $40, and for certi-
fied registered nurse practitioners (CRNPs) from $26 to
$50.

A. Effective Date

The new fees would be effective on final publication in
the Pennsylvania Bulletin and will apply to the biennial
renewals commencing after July 1, 2000.

B. Statutory Authority

The proposed amendments are authorized under section
11.2(a), (b) and (d) of The Professional Nursing Law (63
P.S. 8 221.2(a), (b) and (d)) and section 17.5(a) and (b) of
the Practical Nurse Law (63 P.S. § 667.5(a) and (b)).
Section 11.2(a), (b) and (d) of The Professional Nursing
Law and section 17.5(a) and (b) of the Practical Nurse
Law require the Board to fix the fees required for renewal
of licenses and certificates by regulation. In addition,
these provisions require the Board to increase fees by
regulation to meet or exceed projected expenditures if the
current revenues raised by fees, fines and civil penalties
are not sufficient to meet projected expenditures and to
increase fees in an amount to insure that adequate
revenues are raised to meet the required enforcement
efforts.

C. Background and Need for Amendments

As noted previously, the Board’s licensure laws require
that the Board fund enforcement and operating expenses
through biennial renewal fees, fines and penalties. The
biennial renewal fees fund nearly all of the Board’s costs.

In accordance with these laws, the Board in conjunction
with the Department of State’s Budget and Financial
Management Office and its Revenue Office has reviewed
biennially the actual expenditures and revenue history of
the Board against its projected expenses and revenue. For
the past 4 biennial renewal periods, the Board's license
renewal fees, which were established by regulation in
1992, were sufficient to meet expenditures.

At its September 28, 1999, Board meeting, the Board
reviewed a summary of the Board's revenues and ex-
penses since the last biennial cycle. The summary, pre-
pared by the Offices of Revenue and Budget and pre-
sented in the following table format, demonstrated that
the Board must raise fees to meet or exceed projected
expenditures and thereby comply with section 11.2(a) and
(b) of The Professional Nursing Law and section 17.5(a)
and (b) of the Practical Nurse Law.

FY98-99 FY99-00

(Actual) (Projected)
Beginning Balance $429,038.32 ($802,116.45)
Revenue $2,713,548.01 $3,510,613.00
Prior Year returned $93,297.22 $43,650.20

Funds

Total Revenue $3,235,883.55 $2,752,146.75
Expenses $4,038,000.00 $4,486,000.00

Remaining Balance ($802,116.45) ($1,733,853.25)

As the foregoing indicates, the Board last recorded a
positive revenue/expenditure balance on June 30, 1998, of
$429,038.32. As of June 30, 1999, the Board had a
negative revenue/expenditure balance and experienced a
deficit of $802,116.45. The Budget Office projects a 1999-
2000 fiscal year deficit of $1,733,853.25.

During the fiscal year ending June 30, 1999, Board
costs showed a substantial increase over the prior fiscal

year in Board administration costs and investigation and
hearing costs. Board administration included the costs of
making licensing information available on the Internet
($37,000) and a new phone system ($60,000), which
greatly enhance customer service; new software and
computers ($16,000), which are an investment in the
future of the Board; and newsletter mailing ($118,206.40).
Additionally, the Board experienced a fire in 1994. Since
that time, the Board has been absorbing the increased
costs of obtaining new equipment and leasing office space
without a corresponding increase in biennial renewal fees.
The following chart shows the increase in disciplinary
actions relating to the law enforcement and hearing costs
centers.

Increase

Fy 92-93 Fy 98-99 (% increase)

Cases opened 327 596 269 (82.27%)

Cases closed 281 604 323 (114.95%)

Disciplinary 76 176 100 (131.58%)
actions

The following is a summary of expenditure charges for
fiscal year June 30, 1998, to June 30, 1999:

BPOA Administration $348,774.20
Commissioner’s office $256,959.70
Law Enforcement $358,841.24
Board Member Expenses $46,405.61
Test Administration $200.00
Hearing Expenses $139,732.47
Central Support Services $746,420.07
Board Administration $1,120,566.14
Professional Health Monitoring $271,608.77
Program
Public Information Office $4,522.54
Legislative and Regulatory Analysis $60,647.56
Legal Office $595,189.82
Rolled Expenditures $44,481.67

Total Board Costs
D. Description of Proposed Amendments

The proposed amendments would increase the biennial
renewal fee for practical nurses, professional nurses and
CRNPs. The following table outlines the affected biennial
renewal fees and proposed changes:

$3,994,349.80

License Current Fee Proposed Fee
Licensed Practical Nurse $16 $40
Registered Nurse $21 $45
CRNP $26 $50

The Budget Office anticipates that the proposed new
fees will enable the Board to recapture the current deficit
and meet its estimated expenditures for the 2000-2002
biennial cycle.

The proposed new fees will affect a total licensee
population of 257,986 (197,171 registered nurses, 4,422
CRNPs and 56,393 licensed practical nurses). The Board
estimates these fees will generate $13,175,515 in biennial
revenue. If the proposal is effectuated, the revenue would
be used to recapture projected deficits totaling $2.8
million by the end FY 00-01 and to fund anticipated
expenditures from FY 01-02 through FY 03-04 of $12.7
million.

E. Compliance with Executive Order 1996-1

In accordance with Executive Order 1996-1 (February
6, 1996), in drafting and promulgating the regulations the
Board considered the regulations as both required by law
and the least restrictive means of covering the costs of
services required to be performed by the Board.
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F. Fiscal Impact

The proposed amendments will increase the biennial
renewal fees for licensed practical nurses, registered
nurses and CRNPs. Licensed practical nurses, registered
nurses and CRNPs will pay an additional $24 for biennial
renewal. The proposed amendments should have no other
fiscal impact on the private sector, the general public or
political subdivisions.

G. Paperwork Requirements

The proposed amendments will require the Board to
alter some of its forms to reflect the new biennial renewal
fees; however, the proposed amendments should not cre-
ate additional paperwork for the private sector.

H. Sunset Date

The Professional Nursing Law and the Practical Nurse
Law require that the Board monitor its revenue and cost
on a fiscal year and biennial basis. Therefore, no sunset
date has been assigned.

I. Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P. S. § 745.5(a)), on April 20, 2000, the Board submitted a
copy of these proposed amendments to the Independent
Regulatory Review Commission (IRRC) and to the Chair-
persons of the House Professional Licensure Committee
and Senate Consumer Protection and Professional
Licensure Committee for review and comment. In addi-
tion to submitting the proposed amendments, the Board
has provided IRRC and the Committees with a copy of a
detailed Regulatory Analysis Form prepared by the Board
in compliance with Executive Order 1996-1, “Regulatory
Review and Promulgation.” A copy of this material is
available to the public upon request.

Under section 5(g) of the Regulatory Review Act, if
IRRC has objections to any portion of the proposed
amendments, it will notify the Board within 10 days after
the expiration of the Committees’ review period. The
notification shall specify the regulatory review criteria
which have not been met by that portion. The Regulatory
Review Act specifies detailed procedures for review, prior
to final publication of the amendments, by the Board, the
General Assembly and the Governor of objections raised.

J. Public Comment

Interested persons are invited to submit written com-
ments, suggestions or objections regarding this proposed
rulemaking to Ann Steffanic, Administrator, State Board
of Nursing, P. O. Box 2649, Harrisburg, PA 17105-2649,
within 30 days following publication of this proposed
rulemaking in the Pennsylvania Bulletin. Please reference

No. 16A-5113 (Biennial Renewal Fees), when submitting
comments.

SUSANNE M. KELLY, BSN, RN,
Chairperson

Fiscal Note: 16A-5113. No fiscal impact; (8) recom-
mends adoption.

Annex A

TITLE 49. PROFESSIONAL AND
VOCATIONAL STANDARDS

PART I. DEPARTMENT OF STATE

Subpart A. PROFESSIONAL AND
OCCUPATIONAL AFFAIRS

CHAPTER 21. STATE BOARD OF NURSING
Subchapter A. REGISTERED NURSES
GENERAL PROVISIONS

§ 21.5. Fees.
(@) The following fees are charged by the Board:
* * * * *
Biennial renewal of license ................. $[21] 45
* * * * *

Subchapter B. PRACTICAL NURSES
GENERAL PROVISIONS
§ 21.147. Fees.
(@) The following fees are charged by the Board:

* * * * *
Biennial renewal of license ................. $[ 16] 40
* * * * *

Subchapter C. CERTIFIED REGISTERED NURSE
PRACTITIONERS

GENERAL PROVISIONS
§ 21.253. Fees.
The following fees are charged by the Board:

* * * * *
Biennial renewal of certification ............ $[26] 50
* * * * *

[Pa.B. Doc. No. 00-745. Filed for public inspection May 5, 2000, 9:00 a.m.]
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