
RULES AND REGULATIONS
Title 22—EDUCATION

PUBLIC EMPLOYEES’ RETIREMENT BOARD
[ 22 PA. CODE CHS. 201, 211, 213 AND 215 ]

Formalization and Clarification of Current Prac-
tices

The Public School Employees’ Retirement Board
(Board) is submitting this final-form rulemaking under 24
Pa.C.S. § 8502(h) (relating to administrative duties of
board) to amend its Chapters 201, 211, 213 and 215 to
read as set forth in Annex A.
Statutory Authority

This final-form rulemaking is promulgated under 24
Pa.C.S. § 8502(h).
Purpose

The primary purpose of this final-form rulemaking is to
formalize and clarify current practices, remedy problems
that have arisen and reflect issues unique to the Public
School Employees’ Retirement System (PSERS). A defini-
tion is deleted if it merely repeats the definition in 24
Pa.C.S. Part IV (relating to Public School Employees’
Retirement Code) (Retirement Code). Outdated regula-
tions were deleted and new regulations were added to
provide a clear, concise understanding of the Board’s
policies and procedures in accordance with the Retire-
ment Code. In addition, editorial amendments have been
made for improved readability.
Summary of Amendments
Chapter 201. Applicability of General Rules

Amendments to § 201.1 (relating to applicability of
general rules) were made for the purpose of addressing
grammatical errors and clarity.

Sections 201.2—201.5 are rescinded.

Final-form § 201.2a (relating to definitions) contains
terms used only in the hearing and appeal process. The
definition section of the Retirement Code does not provide
a definition of the terms used in the hearing and appeal
process. The definitions were added in the beginning of
this chapter to provide clarification and understanding of
the terms regarding the hearing and appeal process. The
distinction between a matter before the Executive Staff
Review Committee (ESRC) and a matter appealed to the
Board is made through the use of the terms ‘‘adjudicatory
benefit appeal’’ and ‘‘nonadjudicatory benefit appeal.’’

Final-form § 201.3a (relating to nonadjudicatory ben-
efit appeal) sets out the procedure before the ESRC for a
nonadjudicatory benefit appeal.

Final-form § 201.4a (relating to adjudicatory benefit
appeal and request for administrative hearing) clarifies
the procedure required of a claimant to file an adjudica-
tory benefit appeal within the prescribed time.

Final-form § 201.5 (relating to authorization of Secre-
tary of the Board) was taken from an existing Board
resolution and added to clarify the Secretary’s powers and
duties regarding the appeal process in approving uncon-
tested orders.

Final-form § 201.6 (relating to motions practice) pro-
vides for the Board to rule directly on a preliminary
objection or summary judgment or to delegate the recom-

mendation to the hearing examiner. This section provides
more flexibility and clarity in the motions process.

Final-form § 201.7 (relating to service and return of
subpoenas) conforms the method of service of subpoenas
to the Pennsylvania Rules of Civil Procedure. See 231 Pa.
Code.

Final-form § 201.8 (relating to dismissal for nonappear-
ance) was moved from § 201.4 for organizational pur-
poses.

Final-form § 201.9 (relating to introduction of docu-
ments from the System’s records) clarifies the method of
authenticating PSERS’ documents to be admitted as
evidence in an adjudicatory benefit appeal hearing.

Final-form § 201.10 (relating to briefs) clarifies the
process of filing briefs after a hearing. Section (a) supple-
ments 1 Pa. Code Part II (relating to General Rules of
Administrative Practice and Procedure) in requiring that
the claimant shall file the first brief.

Final-form § 201.11 (relating to proposed opinion and
recommendation) clarifies the requirements of the hear-
ing examiner’s proposed opinion.

Final-form § 201.12 (relating to oral argument before
the Board) was added to clarify the process for requesting
oral argument before the Board and the procedure to be
followed when presenting oral argument. It is adopted
from an existing Board resolution.

Chapter 211. Preliminary Provisions

Section 211.1(a) (relating to short title of part) is
amended to clarify the chapters to which the definitions
are applied.

Section 211.2 (relating to definitions) is amended to
delete definitions that repeat the Retirement Code defini-
tions or that are outdated. Some existing definitions are
amended to correct grammatical errors. Some definitions
are amended to conform to the Internal Revenue Code of
1986 (26 § U.S.C.A.). Some definitions are added or
amended for clarification.

Final-form § 211.3 (relating to construction) is moved
from § 215.35 (relating to general regulations) for organi-
zational purposes. Section 215.35 is rescinded in this
final-form rulemaking.

Chapter 213. Contributions and Benefits

Section 213.1(a) (relating to mandatory and optional
membership) is amended to correct grammatical errors.
Subsection (b) was moved from § 215.36 (relating to
optional alternate retirement programs) for organiza-
tional purposes. Section 215.36 is rescinded in this final-
form rulemaking.

Sections 213.2 and 213.3 (relating to credited school
service; and eligibility points for retention and reinstate-
ment of service credits) are amended to correct grammati-
cal errors and for clarification.

Final-form § 213.3a (relating to waiver of adjustments)
reflects the Board’s policies in interpreting 24 Pa.C.S.
§ 8303.1 (relating to waiver of adjustments) regarding
adjustments to a member’s account that would cause an
undue hardship for the member.

Amendments to § 213.4 (relating to creditable
nonschool service) correct grammatical errors and the
deletion of outdated provisions.
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Section 213.5 (relating to classes of service) is to be
rescinded because it is outdated.

Section 213.6 (relating to eligibility points) is amended
to correct grammatical errors.

Section 213.9 (relating to eligibility for death benefits)
is amended to comply with the wording of 20 Pa.C.S.
§ 3101 (relating to payments to family and funeral
directors).

Section 213.23 (relating to member contributions for
creditable school service) is rescinded because it is out-
dated and does not supplement 24 Pa.C.S. § 8323 (relat-
ing to member contributions for creditable school service).

Section 213.24 (relating to contributions for the pur-
chase of credit for creditable school and nonschool service)
is amended to correct grammatical errors and clarifica-
tion. Subsection (b) is amended to clarify the require-
ments of 24 Pa.C.S. § 8324(b) (relating to contributions
for purchase of credit for creditable nonschool service) to
receive credit for nonintervening military service. The
section was also amended to reflect changes in legislation
to include service as a Class T-D member.

The amendments to § 213.25 (relating to incomplete
payments) clarify that a member’s estate may not com-
plete payments of purchasable service but that the annu-
ity benefit will be reduced by the debt, provided that in
the case of nonschool service, which purchase is discre-
tionary, the reduction does not negatively impact the
present value.

Section 213.27 (relating to payments by employers) is
amended to correct grammatical errors and for clarity.
Subsection (a) reduces the time for an employer to file
monthly reports from 15 days to 10 days following the
end of the month to comport with PSERS’ current
practice. An amendment has also been made to comply
with 24 Pa.C.S. § 8535 (relating to payments to school
entities by Commonwealth) that requires the employer to
pay the bill issued by the Board within 5 business days.

Section 213.30 (relating to appropriations by the Com-
monwealth) is amended to correct grammatical errors.

Section 213.41 (relating to return of accumulated de-
ductions) is amended to clarify that the member must
also qualify for membership into PSERS upon return to
service.

Section 213.44 (relating to disability annuities) is
amended to be consistent with amendments to the perti-
nent sections of the Retirement Code.

Section 213.45 (relating to change in benefit payment
plan) is amended to correct grammatical errors and to
provide consistency with the Retirement Code. Subsection
(h)(1) provides that an annuitant has 30 days following
certification of the amount due to return money received
by PSERS or elect an actuarial reduction to the annu-
itant’s account, in default of which, an actuarial reduction
shall be applied.

Section 213.46 (relating to termination of annuities) is
amended to reflect changes in the Retirement Code.

Sections 213.47 and 213.49 (relating to death benefits;
and payment of benefits) are amended to correct gram-
matical errors and for clarification.

Chapter 215. General Administration

Section 215.2(a) (relating to administrative duties of
the Board) is deleted because it is inconsistent with act of

June 21, 1957 (P. L. 390, No. 212) (65 P. S. §§ 66.1—66.9),
known as the Right-to-Know Law, which controls the
subject matter.

Section 215.5 (relating to duties of the Board) is
amended for clarification and correction of grammatical
errors. This section is also generally amended for consis-
tency with the Retirement Code to clarify that the
effective date of a member’s disability will be the day
after the last day of compensation. Subsections (a)(5) and
(b) were amended for purposes of clarity.

Section 215.6 and 215.7 (relating to duties of employ-
ers; and rights and duties of school employees and
members) are amended to correct grammatical errors.
Amendments and deletions were also made to be consis-
tent with changes made to the Retirement Code. Section
215.7(d) is also amended to clarify that a nomination of
beneficiary must be in writing but is not required to be on
a form issued by the Board.

Section 215.33 (relating to taxation, attachment and
assignment of funds) is amended because it is outdated.

Fiscal Impact

The final-form rulemaking is not expected to have
significant negative fiscal impact upon the Common-
wealth, its political subdivisions or the general public.

Comment and Response Summary

No comments were received from the Committees or
the public for the Board to consider in preparing these
final-form regulations.

The PSERS received comments from Independent
Regulatory Review Commission (IRRC) on the proposed
rulemaking. Those comments were reviewed and are
discussed in detail as follows.

IRRC’s Comments: § 201.2a. Definitions.—Clarity.

The definition of ‘‘nonadjudicatory benefit appeal’’
states in part, ‘‘the action of the ESRC will be deemed
final unless a claimant files a timely adjudicatory benefit
appeal from that action and seeks an administrative
hearing.’’ This portion of the definition is substantive.
Substantive provisions in definitional sections are unen-
forceable. Moreover, this substantive rule is also ex-
pressed in § 201.4a(c). In the final-form regulation, the
Board should strike the last sentence from this definition.

Response:

The PSERS has deleted the second sentence from the
definition of ‘‘nonadjudicatory benefit appeal.’’

IRRC’s Comments: § 201.3a. Nonadjudicatory benefit ap-
peal.—Reasonableness; Clarity.

Subsection (e) provides that the ESRC will meet ‘‘as
necessary to review and decide’’ appeals under this
section; the claimant will be notified if the appeal is
granted; and the claimant will be notified by means of a
denial letter if the appeal is denied. The provision is
vague and, consequently, fails to impart useful informa-
tion to members of the regulated community or their
representatives. What is the allowable time period for the
ESRC to make a determination regarding an appeal and
notify the claimant? If the appeal is granted, how will the
claimant be notified? Also, must the claimant exercise his
right to appeal within 30 days of the denial letter being
written, or within 30 days of the denial letter being
postmarked? IRRC recommended that the Board amend
this provision for clarity.
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Response:
The PSERS has inserted the words ‘‘in writing’’ in

§ 201.3a(e) after the word ‘‘will be notified’’ in the third
line. As to the other questions raised by IRRC, PSERS
has made no changes. There is no specific allowable time
for the ESRC to make a determination. In addition, the
regulations continually use the term ‘‘the date of the
letter,’’ which we believe makes clear that it is the date on
the letter not the date of postmark or receipt that
governs. The PSERS internally has procedures in place to
ensure that the date of an ESRC letter coincides with the
date of the postmark.
IRRC’s Comments: § 201.4a. Adjudicatory benefit appeal

and request for administrative hearing.—Clarity.
Subsection (a) requires that the Board must receive an

appeal and request for administrative hearing under this
section ‘‘within 30 days after the date of the ESCR denial
letter.’’ The regulation should specify whether the 30-day
time period for appeal begins on the date noted on the
letter, or the date the letter is postmarked.
Response:

The same comment applies as to ‘‘the date of the letter’’
under § 201.4(a).
IRRC’s Comments: § 201.7. Service and return of subpoe-

nas.—Reasonableness; Clarity.
Subsection (a) requires a subpoenaing party to ‘‘furnish

the fees promptly upon the written request of the witness
after service of the subpoena.’’ IRRC had three concerns.
First, the term ‘‘promptly’’ was vague. In the final-form
regulation, the Board should provide a specific time
period for response.

Second, the final-form regulation should address how a
witness will be notified of his obligation to request fees in
writing. Will the subpoenaing party be required to alert
the witness to the requirement?

Third, the final sentence of subsection (a) is a run-on
sentence and is unclear. The Board should revise it in the
final-form regulation.
Response:

The PSERS have taken into consideration IRRC’s com-
ments, and have revised the proposed rulemaking in
response to the comments, as follows:

§ 201.7 Service and return of subpoenas.

(a) Service of subpoenas will be made by any of the
methods authorized by Pa.R.C.P. No. 234.2(b) (relat-
ing to Subpoena. Issuance. Service. Compliance. Fees.
Prisoners.). It will not be necessary that witness fees
be tendered at the time of service of the subpoena,
but the subpoena shall include a notice that the
witness may request in writing the payment of the
witness fees provided in Pa.R.C.P. No. 234.2(c). The
written request shall be made to the party (or his
counsel) on whose behalf the subpoena is issued. The
party (or his counsel) on whose behalf the subpoena
is issued shall remit the witness fees to the witness
within 14 days after the date of the letter requesting
payment of witness fees or before the date of the
hearing, whichever comes first.

(b) This section supersedes 1 Pa. Code § 35.142(b)
(relating to service and return of subpoenas) and
supplements 1 Pa. Code §§ 35.139 and 35.142(c) (re-
lating to fees of witnesses; and subpoenas).

In response to the first comment, PSERS has inserted
the requirement that the party on whose behalf the

subpoena is issued must remit the witness fee within 14
days of written request from the subpoenaed witness
seeking the fees, or prior to the hearing, whichever comes
first.

In response to the second comment, PSERS has added
the requirement that the subpoena itself contain a notice
of the right of the witness to make a written request to
receive the witness fees.

In response to the third comment, PSERS has revised
the referenced run-on sentence.

Finally, to stress the mandatory requirements of the
regulation, we have substituted the word ‘‘shall’’ for the
word ‘‘will’’ in the final form regulation.
IRRC’s Comments: § 201.11. Proposed opinion and recom-

mendation.—Clarity.
Subsection(c) stated, ‘‘[w]hen exceptions are filed, the

Board will rule on the exceptions.’’ This is the sole
mention of exceptions in this chapter. With which entity
should exceptions be filed, and within what time limita-
tions? What information and documentation must be
included with the exceptions? How long does the Board
have to rule on exceptions? The final-form regulation
should provide clear guidance on the substance and
procedure of the exceptions process. It should also provide
a definition of ‘‘exceptions’’ in the definitional section or a
cross-reference to a definition located elsewhere.
Response:

The intention was to incorporate the exceptions proce-
dure already set forth in the General Rules of Adminis-
trative Practice and Procedure (GRAPP). IRRC’s comment
is well-taken and a new § 201.11(e) has been inserted
that provides: ‘‘(e). Any party may file exceptions in
accordance with 1 Pa. Code §§ 35.211—35.212.’’

The cited GRAPP provisions will answer the question
as to the entity with which exceptions should be filed and
what information and documentation must be included.
As to the question how long the Board has to rule on
exceptions, the GRAPP does not address this issue and
PSERS does not believe it is appropriate to impose such a
requirement. The Board has authority to review recom-
mended decisions, to table them, to require additional
information and take other actions within its plenary
power. It would, therefore, be inappropriate to impose a
requirement that does not otherwise exist in the Retire-
ment Code, GRAPP or other applicable law or regula-
tions.

No change in the application of 1 Pa. Code §§ 35.211
and 35.213 (relating to procedure to except to proposed
report; and effect of failure to except to proposed report)
is intended. The regulation, however, preserves the
Board’s discretion to accept, reject or supplement the
opinion and recommendation of the hearing examiner, or
to issue its own opinion and order, without having to
‘‘initiate’’ the review set forth in 1 Pa. Code § 35.226(a)(2)
(relating to final orders). This provision is not intended to
relieve the parties from filing exceptions to the proposed
opinion and recommendation of the hearing examiner.
IRRC’s Comments: § 201.12. Oral argument before the

Board.—Clarity.
Subsection (a) stated, ‘‘[t]he right to oral argument will

be discretionary with the Board.’’ This provision was
vague and therefore provided insufficient guidance to the
regulated community. The final-form regulation should
include criteria the Board will consider in determining
whether oral argument is necessary or appropriate in a
given case.
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Subsection (b) requires a party requesting oral argu-
ment in a case when exceptions have been filed to file the
request for oral argument ‘‘with the exceptions.’’ As noted
previously, the Board should provide further detail con-
cerning the exceptions process.

Subsection (e) provided that, following oral argument,
the Board ‘‘may table the case for further consideration at
its next meeting.’’ If the Board does choose to table a case,
must it decide the case at the next meeting? In other
words, may the Board table the case for multiple meet-
ings, or does it have a finite time period during which it
must act?

Subsection (f) required that, in accordance with the
Board’s decision in a case, the ‘‘Board’s counsel will draft
a proposed adjudication’’ that ‘‘will be presented for the
Board’s approval’’ at the Board meeting immediately
following the meeting in which the Board made its
determination in the case. Must the Board vote on the
proposed adjudication in the meeting when it is pre-
sented, or may it table the matter for one or more
meetings? Is there a time period during which the Board
is required to act?
Response:

The PSERS notes that § 201.12, the provision in
question, supersedes 1 Pa. Code § 35.214 (relating to oral
argument on exception). That GRAPP provision states
simply that the agency head may order oral argument,
without giving any additional guidance. The PSERS
therefore does not believe it is necessary to add anything
to this provision, but will accede to IRRC’s request by
amending the first sentence of § 201.12(a) to read:

‘‘The right to oral argument is discretionary with the
Board and will be granted to the extent the Board
believes it will be helpful in enabling the Board to
acquire an understanding of and to resolve the
issues.’’ This standard is taken from Pa.R.A.P. 2315(a)
(relating to oral arguments).
The comment regarding § 201.12(b) has been addressed

in the response previously.
The next comment questioned how long a case may be

tabled. As set forth previously, the Board has discretion
as to when it will decide a case and can continue tabling
a case if it cannot get a consensus to vote on a matter. To
resolve any question, the PSERS has deleted the words
‘‘at its next meeting’’ from § 201.12(e).

The next comment questioned whether under
§ 201.12(f), the Board must vote on a proposed adjudica-
tion at the meeting where it is presented. The answer is
no. There is no time period. To address IRRC’s concerns,
PSERS has deleted the words ‘‘for the Board’s approval’’
and have inserted the words ‘‘to the Board’’ in § 201.12(f).

IRRC’s Comments: § 211.2. Definitions.—Clarity. Certi-
fied members.
The final sentence of the definition of this term stated,

‘‘[a]ll other members are noncertified members.’’ The
definition of ‘‘nonprofessional members’’ also refers to the
meaning of ‘‘noncertified members’’ found in this defini-
tion. The final-form regulation should strike the final
sentence from this definition and provide for a separate
and distinct definition of ‘‘noncertified members.’’

Nonprofessional members. The Board should clarify the
purpose and meaning of the final sentence of this defini-
tion. It is unclear whether the Board intended ‘‘noncerti-
fied members’’ to be included in the definition of ‘‘nonpro-
fessional members,’’ or whether the Board intended the
terms to have the same meaning.

Pickup contributions. The Board proposed to delete the
definition of ‘‘pickup contributions’’ currently included in
this section. However, this term is used in the definition
of ‘‘inactive member.’’ The final-form regulation should
either maintain this definition, provide a cross-reference
to when an applicable definition of the term is found
elsewhere, or delete the use of the term in the definition
of ‘‘inactive member.’’

Professional members. The Board should clarify the
purpose and meaning of the final sentence of this defini-
tion. It is unclear whether the Board intended ‘‘certified’’
member to be included in the definition of ‘‘professional
members,’’ or whether the Board intended the terms to
have the same meaning.

School year. The final sentence of this definition was
substantive. Substantive provisions in definitional sec-
tions are unenforceable. The Board should strike this
sentence from the definition and relocate it to a substan-
tive section of the final-form regulation.
Response:

Addressing the first, second and fourth comments,
relating to certified members, nonprofessional members
and professional members, the intention is that profes-
sional members and certified members are the same and
nonprofessional members and noncertified members are
the same. To clarify this, PSERS has changed the defined
words and definitions to read as follows:

Nonprofessional members or noncertified members—
The term includes all school [ employes ] employ-
ees who are not ‘‘professional [ members ] employ-
ees,’’ as defined in section 1101 of the Public
School Code of 1949, 24 P. S. § 11-1101, and who
also qualify for membership in the System under
section 8301 of the Retirement Code (relating to
mandatory and optional membership).

Professional members or certified members—[ As ]
‘‘Professional employees,’’ as defined in section
1101 of the Public School Code of 1949, 24 P. S.
§ 11-1101, including all temporary professional [ em-
ployes ] employees, professional [ employes ] em-
ployees, substitutes and commissioned officers cur-
rently employed by a school district or intermediate
unit and qualifying for membership in the System
under section 8301 of the Retirement Code (relating
to mandatory and optional membership).

The third comment related to the deletion of ‘‘pickup
contributions,’’ a term defined in the Retirement Code and
used in the definition of an ‘‘inactive member’’ and an
‘‘active member.’’ The recommendation of IRRC has been
accepted, and the phrase: ‘‘, as defined in section 8102 of
the Retirement Code,’’ has been inserted after ‘‘pickup
contributions’’ in the definitions for ‘‘inactive member’’
and ‘‘active member.’’

The fifth comment related to the definition of ‘‘school
year’’ and states this is substantive and should be moved
to a substantive section. The PSERS has moved this
provision to § 211.3(h) (relating to construction).
IRRC’s Comments: § 213.1. Mandatory and optional

membership.—Clarity.

Subsection (b)(2) required that the remittance of certain
contributions or the reinstatement of former credited
service ‘‘shall be made in accordance with the applicable
provisions of the Retirement Code.’’ The final-form regula-
tion should specify the applicable Retirement Code provi-
sions.

4086 RULES AND REGULATIONS

PENNSYLVANIA BULLETIN, VOL. 38, NO. 31, AUGUST 2, 2008



Response:

This recommendation has been adopted. The penulti-
mate sentence now reads:

Remittance of contributions or reinstatement of
former credited service shall be made in accordance
with 24 Pa.C.S. §§ 8303(c) and 8323(a) (relating to
eligibility points for retention and reinstatement of
service credit; and contributes for purchase of credit
for creditable nonschool service).

IRRC’s Comments: § 213.3a. Waiver of adjustments.—
Clarity; Protection of the public welfare.

Subsection (a) provided the standard for determining
whether an adjustment meets the undue hardship test
under section 8303.1(a)(l) of the Retirement Code. Under
subsection (a)(l), the undue hardship test is met if the
‘‘adjustment causes a reduction in excess of 5% of the
monthly annuity or other relevant amount.’’ How and why
did the Board determine that a 5% reduction was the
appropriate benchmark for ‘‘undue hardship’’? What ef-
fect, if any, will this provision have on members who have
already experienced an adjustment under section 8534(b)
of the Retirement Code (relating to fraud and adjustment
of errors) leading to a 5% reduction in monthly benefit?

Additionally, PSERS has a clarity concern. Section (a)(l)
references a reduction of the monthly annuity ‘‘or other
relevant amount.’’ The final-form regulation should clarify
whether ‘‘other relevant amount’’ modifies 5%, or whether
it modifies ‘‘monthly annuity.’’ At a minimum, the final-
form regulation should provide criteria to assist the
regulated community in ascertaining what might be a
‘‘relevant amount.’’

Response:

Section 213.45(b)(1) of the Board’s current regulations
uses 5% as the difference between a finally-calculated
monthly annuity and an originally-estimated monthly
annuity as the significant difference that will allow an
annuitant to change an otherwise irrevocable benefit
payment plan election. The Board has utilized the 5%
difference, by analogy, to determine undue hardship
under section 8303.1 of the Retirement Code.

In answer to what effect this provision will have, if a
person seeks a waiver, under section 8303.1 of the
Retirement Code, of an adjustment made by PSERS
under section 8534(b) of the Retirement Code, the Board
will apply this percentage to determine whether the
undue hardship test under section 8303.1(a)(1) of the
Retirement Code (one of the four tests that must be met)
has been met. The PSERS has already been applying this
standard as a policy and is now seeking to make it a
regulation to gain added legal support.

With respect to the second paragraph, the PSERS noted
IRRC’s concern, and since any adjustment will ultimately
impact the annuity, has changed § 213.3.1(a)(1) to read:

(1) The adjustment causes a reduction in excess of
five percent of the monthly annuity;

IRRC’s Comments: § 213.25. Incomplete payments—
Clarity; Protection of the public welfare.

Subsection (c) provided that if a member applies for the
purchase of service and dies prior to certification by the
Board, ‘‘purchase of service shall be completed . . . by
reducing the annuity benefit by the actuarial equivalent
of the debt . . . provided, in the case of nonschool service,
the purchase does not negatively impact the present
value.’’ There were two concerns.

First, the regulation currently states that if a member
dies after applying for the purchase of service but before
certification by the Board, ‘‘the members legally consti-
tuted representative may purchase the service by pay-
ment of a lump sum’’ or by reducing the annuity benefit.
(Emphasis added.) Will the change from permissive to
mandatory language prevent a deceased member’s legally
constituted representative from opting out of the transac-
tion?

Second, while § 213.24 allowed members to purchase
creditable school service as well as nonschool service, the
amendment only protected against a purchase of
nonschool service that would negatively impact the
present value. Why does the final clause not address the
purchase creditable school service that would negatively
affect the present value?

The preamble did not provide a clear explanation of the
reason for either of these changes. In the submittal of the
final-form regulation, the Board should further explain
the amendments to this section.

Response:

In answer to the first concern, the intent was to
prevent a member’s legally constituted representative
from opting out of a nonschool purchase transaction
unless the transaction has a negative impact on present
value. The current regulation already is mandatory as to
school service, as provided in section 8325 of the Retire-
ment Code. The existing permissive language relates only
to how the representative may purchase the service.

Regarding the second concern, PSERS has amended the
preamble to read:

The amendments to § 213.25 (relating to incomplete
payments) clarify that a member’s estate may not
complete payments of purchasable service but that
the annuity benefit will be reduced by the debt,
provided that in the case of nonschool service,
which purchase is discretionary, the reduction
does not negatively impact the present value.

IRRC’s Comments: § 213.27. Payments by employers.—
Clarity; Reasonableness.

This section reduced the time period for employers to
file reports with the Board and to pay the amount billed
by the Board. The preamble does not provide a clear
explanation of the reason for the reduction of the time
period or whether the time period is reasonable. In the
submittal of the final-form regulation, the Board should
further explain the amendments to this section.

Response:

The time in which to file reports with the Board is not
statutorily mandated; however, PSERS’ current standard
practice requires that the reports to be filed within 10
days instead of 15 days because PSERS’ computer system
in place allows the employers to streamline the process of
reporting. The employers have consistently been filing
their reports within 10 days without delay or problems.
The Board is merely seeking to solidify the current
practice.

Section 8535, which was added to the Retirement Code
in 1994, requires school entities to make payment for the
employer’s liability within 5 days after receipt of the
Commonwealth’s portion. The Board has already been
applying this statutory requirement and is now updating
the regulations.
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IRRC’s Comments: § 213.46. Termination of annuities.—
Clarity.

Subsection (d) included a definition of ‘‘extracurricular
position.’’ IRRC recommended that the Board move the
definition from this section to § 211.2. Moreover, the
definition of ‘‘extracurricular position’’ references an ‘‘es-
tablished academic course structure.’’ The final-form regu-
lation should specify criteria for what the ‘‘established
academic course structure’’ includes. For instance, does it
include fine arts electives?

Response:

The definition of ‘‘extracurricular position’’ under sub-
section (d) questioned by IRRC is taken from the defini-
tion in section 8346(b.1) of the Retirement Code. The
Board does not believe it is advisable, nor is it prepared,
to develop specific criteria for this definition at this time,
but will rather consider each case individually on its own
merits to develop a consistent interpretation.

In preparing the final-form rulemaking, the Board has
considered all comments from IRRC, the House and
Senate Committees and the public.

Additional Amendments:

In addition to the previous amendments, the Board
made some additional revisions.

The definition of ‘‘beneficiary’’ in § 211.2 was amended
to read as follows:

Beneficiary—The person (as defined in the Statutory
Construction Act, 1 Pa.C.S. § 1991) last designated
by a member in writing to the Board to receive
accumulated deductions or a lump sum benefit upon
the member’s death.

In reviewing IRRC’s comments to § 201.11, the PSERS
noticed that the proposed regulation also supplements 1
Pa. Code § 35.226(a)(2) (relating to final orders). The
PSERS has added this cross-reference to the final-form
regulation in § 201.11(d).

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P. S. § 745.5(a)), on July 6, 2007, the Board submitted a
copy of the notice of proposed rulemaking, published at 37
Pa.B. 3423 (July 21, 2007) and a copy of a Regulatory
Analysis Form to the IRRC and to the Chairpersons of
the House Education Committee and the Senate Finance
Committee for review and comment. A copy of this
material is available to the public upon request.

Under section 5.1(j.2) of the Regulatory Review Act (71
P. S. § 745.5a(j.2)), on June 4, 2008 the final-form rule-
making was deemed approved by the Committees.

Under section 5.1(e) of the Regulatory Review Act,
IRRC met on June 5, 2008 and approved the final-form
rulemaking.

Effective Date

This final-form rulemaking will go into effect upon
final-form publication in the Pennsylvania Bulletin.

Contact Person

For further information, contact Frank Ryder, Director
of Government Relations, Public School Employees’ Re-
tirement System, 5 North Fifth Street, P. O. Box 125,
Harrisburg, PA 17108, (717) 720-4733; or Charles K.
Serine, Deputy Chief Counsel, Public School Employees’
Retirement System, 5 North Fifth Street, P. O. Box 125,
Harrisburg, PA 17108, (717) 720-4679.

Findings

The Board finds that:

(1) Public notice of intention to amend these chapters
was given under sections 201 and 202 of the act of July
31, 1968 (P. L. 769, No. 240) (45 P. S. §§ 1201 and 1202)
and the regulations thereunder, 1 Pa. Code §§ 7.1 and
7.2.

(2) The final-form rulemaking is necessary and appro-
priate for the administration of the Retirement Code.

Order

The Board, acting under the authorizing statutes,
orders that:

(a) The regulations of the Board, 22 Pa. Code Chapters
201, 211, 213 and 215, are amended by amending
§§ 201.1, 211.1, 211.2, 213.1—213.4, 213.9, 213.24,
213.25, 213.27, 213.41, 213.44, 213.45—213.47, 213.49,
215.2, 215.5—215.7 and 215.33; by deleting §§ 201.2—
201.5, 213.5, 213.23, 215.35 and 215.36; and by adding
§§ 201.2a—201.5a, 201.6—201.12, 211.3 and 213.3a to
read as set forth in Annex A, with ellispses referring to
the existing text of the regulations.

(b) The final-form amendments shall be submitted to
the Office of Attorney General for approval as to legality
as required by law.

(c) The Secretary of the Board shall certify this order
and Annex A and deposit them with the Legislative
Reference Bureau as required by law.

(d) This order shall take effect upon publication in the
Pennsylvania Bulletin.

JEFFREY B. CLAY,
Secretary

(Editor’s Note: For the text of the order of the Indepen-
dent Review Commission relating to this document, see
38 Pa.B. 3461 (June 21, 2008).)

Fiscal Note: Fiscal Note 43-10 remains valid for the
final adoption of the subject regulations.

Annex A

TITLE 22. EDUCATION

PART XIII. PUBLIC SCHOOL EMPLOYEES’
RETIREMENT BOARD

CHAPTER 201. PRACTICE AND PROCEDURE

§ 201.1. Applicability of general rules.

Under 1 Pa. Code § 31.1 (relating to scope of part), 1
Pa. Code Part II (relating to General Rules of Administra-
tive Practice and Procedure), is applicable to the activities
of and proceedings before the Board, except as provided
in, or inconsistent with, this chapter.

§ 201.2. (Reserved).

§ 201.2a. Definitions.

(a) In addition to the definitions in 1 Pa. Code § 31.3
(relating to definitions), as used in this chapter, the
following words and terms have the following meanings,
unless the context clearly indicates otherwise:

Adjudicatory benefit appeal—An appeal from the ESRC
to the Board in which a formal hearing is requested and
in which an adjudication of the Board is issued under 2
Pa.C.S. §§ 501—508 and 701—704 (relating to Adminis-
trative Agency Law) and 1 Pa. Code Part II (relating to
General Rules of Administrative Practice and Procedure).
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Board—The Public School Employees’ Retirement
Board.

Claimant—An individual who, or entity that, has re-
quested an adjudicatory benefit appeal.

Executive Director—The appointed executive director of
the System. The Executive Director of the System is also
the Secretary of the Board.

ESRC—The Executive Staff Review Committee, which
consists of the Executive Director and additional senior
staff members as appointed by the Executive Director.

Hearing examiner—A presiding officer appointed to
hear an adjudicatory benefit appeal in accordance with 1
Pa. Code § 35.185 (relating to designation of presiding
officers).

Nonadjudicatory benefit appeal—An appeal to the
ESRC, which is resolved without conducting a hearing or
issuing an adjudication.

Party—An individual or entity participating in an
adjudicatory benefit appeal, including an intervenor and
any person or entity joined to the appeal.

Retirement Code—The Public School Employees’ Retire-
ment Code (24 Pa.C.S. §§ 8101—8535).

Secretary of the Board—The appointed Secretary of the
Board as provided in the Retirement Code. The Secretary
of the Board is also the Executive Director of the System.

Subordinate officer—

(i) An officer or employee of the System.

(ii) The term does not include the Executive Director,
Secretary of the Board or the Board.

System—The Public School Employees’ Retirement Sys-
tem.

(b) This section supplements 1 Pa. Code § 31.3; the
definition of ‘‘subordinate officer’’ supersedes the defini-
tion in 1 Pa. Code § 31.3.
§ 201.3. (Reserved).
§ 201.3a. Nonadjudicatory benefit appeal.

(a) Benefit appeals from actions of subordinate officers
of the System shall be made to the ESRC and shall be
nonadjudicatory.

(b) A letter from the System taking an action or
making a determination on behalf of the System shall
constitute action of a subordinate officer. A letter shall
constitute action of a subordinate officer whether or not
the letter states that an appeal must be taken within 30
days.

(c) An appeal to the ESRC shall be received by the
System within 30 days after the date of the letter from
the System taking an action or making a determination
on behalf of the System. If a claimant fails to appeal an
action or determination by a subordinate officer to the
ESRC within the prescribed time, the action of the
subordinate officer will become final.

(d) An appeal to the ESRC must be made in writing
and addressed to:

Executive Staff Review Committee
Public School Employees’
Retirement System
P. O. Box 125
Harrisburg, Pennsylvania 17108-0125

(e) The ESRC will meet as necessary to review and
decide nonadjudicatory benefit appeals. If the appeal is

granted, the claimant will be notified in writing and the
matter will be closed. If the appeal is denied, in full or in
part, the claimant shall have the right to appeal the
denial to the Board. The ESRC will send the claimant a
denial letter explaining why the appeal is denied, and
advise the claimant of the right to appeal to the Board
and request an adjudicatory benefit appeal and adminis-
trative hearing within 30 days after the date of the denial
letter.

(f) The Executive Director or a designee will maintain
a record of the decisions of the ESRC and report to the
Board the results of each decision by the ESRC, which
will include a brief summary of the issues involved.

(g) This section supersedes 1 Pa. Code § 35.20 (relating
to appeals from actions of the staff).

§ 201.4. (Reserved).

§ 201.4a. Adjudicatory benefit appeal and request
for administrative hearing.

(a) An adjudicatory benefit appeal and request for
administrative hearing from a denial letter from the
ESRC must be in writing and received by the Board
within 30 days after the date of the ESRC denial letter.

(b) An adjudicatory benefit appeal and request for
administrative hearing must be addressed to:

Appeal Docket Administrator
Public School Employees’ Retirement Board
P. O. Box 125
Harrisburg, Pennsylvania 17108-0125

(c) If a claimant fails to appeal a decision of the ESRC
to the Board within the prescribed time, the decision of
the ESRC is deemed final.

(d) Appeals to the Board from the ESRC as to which no
motions are filed under § 201.6 (relating to motions
practice) will be referred to a hearing examiner under 1
Pa. Code Chapter 35, Subchapter E (relating to presiding
officers) to conduct a hearing and prepare a recommended
decision to the Board under 1 Pa. Code §§ 35.202 and
35.205 (relating to proceedings in which proposed reports
are prepared; and contents of proposed reports).

§ 201.5. (Reserved).

§ 201.5a. Authorization of Secretary of the Board.

The Secretary of the Board will be authorized to
execute and issue routine and uncontested orders on
behalf of the Board, including, but not limited to, the
following:

(1) An order to dismiss when a claimant has with-
drawn a request for an adjudication.

(2) An order granting an extension of time to file a
document.

(3) An order granting the right of a third party to
intervene in a pending appeal.

§ 201.6. Motions practice.

(a) Preliminary objections. The System may, before
filing an answer, file preliminary objections directly with
the Board. The preliminary objections will conform to
Pa.R.C.P. No. 1028 (relating to preliminary objections).

(b) Summary judgment. The System or the claimant
may file a motion for summary judgment directly with
the Board. The motion must conform to Pa.R.C.P. Nos.
1035.1—1035.5.
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(c) The Board will rule directly on preliminary objec-
tions or motions for summary judgment unless, by order,
it delegates the matter to a hearing examiner to prepare
a proposed opinion and recommendation under § 201.12
(relating to oral argument before the Board).

(d) This section supersedes 1 Pa. Code § 35.54 (relat-
ing to motions as to complaint).
§ 201.7. Service and return of subpoenas.

(a) Service of subpoenas will be made by any of the
methods authorized by Pa.R.C.P. No. 234.2(b) (relating to
Subpoena. Issuance. Service. Compliance. Fees. Prison-
ers.). It will not be necessary that witness fees be
tendered at the time of service of the subpoena, but the
subpoena must include a notice that the witness may
request in writing the payment of the witness fees
provided in Pa.R.C.P. No. 234.2(c). The written request
shall be made to the party (or his counsel) on whose
behalf the subpoena is issued. The party (or his counsel)
on whose behalf the subpoena is issued shall remit the
witness fees to the witness within 14 days after the date
of the letter requesting payment of witness fees or before
the date of the hearing, whichever comes first.

(b) This section supersedes 1 Pa. Code § 35.142(b) (re-
lating to service and return of subpoenas) and supple-
ments 1 Pa. Code §§ 35.139 and 35.142(c) (relating to
fees of witnesses; and subpoenas).
§ 201.8. Dismissal for nonappearance.

(a) Whenever a claimant fails to appear, either in
person or through counsel, for a scheduled hearing with-
out good cause, the hearing examiner will issue a recom-
mendation to dismiss the case, without considering the
merits of the claim.

(b) This section supplements 1 Pa. Code §§ 35.125,
35.187 and 35.205 (relating to order of procedure; author-
ity delegated to presiding officers; and contents of pro-
posed reports).
§ 201.9. Introduction of documents from the Sys-

tem’s records.
(a) Documents from the System’s records need not be

certified or authenticated under 42 Pa.C.S. §§ 6103 and
6104(a) (relating to proof of official records; and effect of
official records generally) to be admitted into evidence in
an administrative hearing.

(b) Any subordinate officer who has access to the
System’s records, and has knowledge regarding the iden-
tity and mode of preparation of the records prepared by
the System and the filing with, and maintenance of
records by the System in the regular course of the
System’s business will be qualified to identify any docu-
ments or other records on file with the System in any
hearing and to testify regarding the documents or other
records.

(c) This section supplements 1 Pa. Code §§ 35.161 and
35.164 (relating to form and admissibility of evidence;
and documents on file with agency).
§ 201.10. Briefs.

(a) After the close of the testimony, the hearing exam-
iner will fix a briefing schedule. Unless otherwise agreed
to by all parties and the hearing examiner, the claimant,
or other party upon whom rests the burden of proof, shall
file the first brief, followed by the brief of the System and
a reply brief by the claimant or other party who filed the
first brief. Briefs must conform to 1 Pa. Code § 35.192
(relating to content and form of briefs). A party upon
whom rests the burden of proof may not be denied the

right to file a reply brief. Any party may waive the right
to file a brief or reply brief, either on the record, or in
writing to the hearing examiner, in either of which
events, the hearing examiner will note that fact on the
record, deduct the time allotted for the filing of the briefs
from the briefing schedule and prepare an opinion and
recommendation for the Board without the benefit of a
brief on behalf of the party who elected to waive the filing
of a brief.

(b) Both the claimant and the System shall be entitled
to file letter briefs to the hearing examiner. The letter
briefs need not conform to 1 Pa. Code §§ 35.191 and
35.192 (relating to proceedings in which briefs are to be
filed; and content and form of briefs), but the letter briefs
may not be more than 3 pages in length.

(c) This section supplements 1 Pa. Code §§ 35.191 and
35.192.
§ 201.11. Proposed opinion and recommendation.

(a) Unless otherwise ordered by the Board, the hearing
examiner will file a proposed opinion and recommenda-
tion to the Board in cases when an administrative
hearing has been held before a hearing examiner. The
contents of the proposed opinion and recommendation will
be in accordance with 1 Pa. Code § 35.205 (relating to
contents of proposed reports) and will also include a
discussion of the matter. The proposed opinion and
recommendation will not become the opinion and order of
the Board unless it is adopted by the Board.

(b) The proposed opinion and recommendation shall be
filed with the System, together with the transcript of
testimony, exhibits and briefs, all of which shall become
part of the record. At the same time the proposed opinion
and recommendation is filed with the System, the hearing
examiner will serve copies upon all parties and staff
counsel.

(c) The Board may adopt or reject, in whole or in part,
or supplement the proposed opinion and recommendation
or issue its own opinion and order, whether or not
exceptions to the proposed opinion and recommendation
are filed by any party. When exceptions are filed, the
Board will rule on the exceptions.

(d) Any party may file exceptions in accordance with 1
Pa. Code §§ 35.211 and 35.212 (relating to procedure to
except to proposed report; and content and form of briefs
on exceptions).

(e) This section supplements 1 Pa. Code §§ 35.202,
35.207 and 35.226(a)(2) (relating to proceedings in which
proposed reports are prepared; service of proposed re-
ports; and relating to final orders).
§ 201.12. Oral argument before the Board.

(a) The right to oral argument is discretionary with the
Board and will be granted to the extent the Board
believes it will be helpful in enabling the Board to acquire
an understanding of and to resolve the issues. When oral
argument is granted, the Secretary of the Board will
schedule the argument for the next available Board
meeting.

(b) If a party filing exceptions to a recommendation of
the hearing examiner wishes oral argument before the
Board, the party shall file the request for oral argument
with the exceptions.

(c) If a party seeks oral argument in a case in which
exceptions have been filed by the System to a recommen-
dation of the hearing examiner that is in favor of a
claimant, the request for oral argument shall be filed
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with or before the party’s response to the System’s
exceptions. In that case, the Secretary of the Board will
grant oral argument and schedule it for the next avail-
able Board meeting.

(d) Oral argument will be limited to a maximum of 10
minutes for each party, unless otherwise directed by the
Board. The claimant, as the party with the burden of
proof, shall argue first. If there are more than two parties
to the appeal, the Secretary of the Board will establish
the order of argument consistent with who has the
burden of proof. New evidence will not be accepted at the
oral argument.

(e) At the conclusion of the oral argument, the Board
will discuss and decide the case. The Board may table the
case for further consideration at a future meeting. The
Board may also elect to discuss all or part of the case in
executive session in accordance with 65 Pa.C.S. Chapter 7
(relating to the Sunshine Act).

(f) The Board’s counsel will draft a proposed adjudica-
tion in accordance with the Board’s decision. The pro-
posed adjudication will be presented to the Board at the
Board meeting next following the Board’s determination
of the case, unless the Board agrees to have the proposed
adjudication issued without further review by the Board.

(g) This section supersedes 1 Pa. Code §§ 35.214 and
35.226(a)(2) (relating to oral argument on exceptions; and
final orders).

CHAPTER 211. PRELIMINARY PROVISIONS

§ 211.1. Short title of part.

(a) Chapters 211, 213 and 215 (relating to preliminary
provisions; contributions and benefits; and general admin-
istration) are promulgated under the Retirement Code.

(b) Retirement Code reference: Section 8101 of the Re-
tirement Code (relating to short title of part).

§ 211.2. Definitions.

(a) The definitions in section 8102 of the Retirement
Code (relating to definitions) are applicable to Chapters
211, 213 and 215 (relating to preliminary provisions;
contributions and benefits; and general administration) as
clarified or supplemented by the definitions in subsection
(b).

(b) The following words and terms, when used in this
part, have, consistent with the Retirement Code defini-
tions, the following meanings, unless the context clearly
indicates otherwise:

Active member—

(i) A school employee for whom pickup contributions, as
defined in section 8102 of the Retirement Code (relating
to definitions), are properly being made to the Fund,
including those granted a sabbatical leave of absence, or
who are on an approved leave of absence for professional
study, as an exchange teacher, or service with a collective
bargaining organization, under section 8102 and section
8302 of the Retirement Code (relating to credited school
service), or for whom the contributions otherwise required
for current school service are not being made solely by
reason of any provision in the Retirement Code relating
to the limitations under sections 401(a)(17) or 415(b) of
the IRC (26 U.S.C.A. §§ 401(a)(17) and 415(b)).

(ii) The term excludes employees who are on leave of
absence without pay.

Actuarially equivalent—Two benefits are said to be
actuarially equivalent if they have equal present values,

computed on the basis of statutory interest and the
mortality tables currently adopted and used by the Board.

Annuitant—A member on or after the effective date of
retirement, until the annuity is terminated, but excludes
a beneficiary or survivor annuitant.

Beneficiary—The person, (as defined in 1 Pa.C.S.
§ 1991 (relating to definitions)), last designated by a
member in writing to the Board to receive accumulated
deductions or a lump sum benefit upon the member’s
death.

Board—The Public School Employees’ Retirement
Board.

Certified members—See definition of ‘‘professional mem-
bers’’ in this section.

Employer—
(i) A governmental entity directly responsible for the

employment and payment of the school employee and
charged with the responsibility of providing public educa-
tion within this Commonwealth.

(ii) The term includes all governmental entities whose
employees under prior law and regulations are members
of the System as of the effective date of the Retirement
Code.

Final average salary—The highest average compensa-
tion received as an active member during any three
nonoverlapping periods of 12 consecutive months. In the
case of a part-time employee, compensation shall be
annualized by multiplying actual earnings by the recipro-
cal of the fractional portion of time worked during
nonoverlapping periods of 12 consecutive months or
equivalent consecutive pay periods during which compen-
sation is received; and, in the case of a member with
multiple service credit, the salary shall be determined by
reference to include compensation received as a school
employee or a State employee, or both. In the case of a
member who first became a member on or after July 1,
1996, compensation shall be subject to the application of
section 8325.1 of the Retirement Code (relating to annual
compensation limit under section 401(a)(17) of the IRC).
Final average salary is an average of the 3 highest school
years. For terminations before the end of the school year,
salary for that part of the year may be used in combina-
tion with a proportionate percentage of a prior year.
School years with part-time service may be annualized for
salary calculation. Either annualized or actual
retirement-covered compensation is allocated to months
for each school year. For final average salary purposes,
retirement-covered compensation is credited in the school
year in which it is earned, not paid. Retirement-covered
compensation is not recognized for any period of credit-
able nonschool service purchased by a member.

Full-day session—That period of time determined by
the employer, without objection from the Department of
Education, during which a school employee is employed
daily for instructional purposes.

Full time employee—An employee employed at least 5
hours per day or 25 hours per week or its equivalent.

* * * * *
Governmental entity—In addition to those enumerated

in the Retirement Code, the term includes any agency or
authority, being a corporate body or body politic created
by law, or any entity created by those agencies or
authorities, charged with the responsibility of providing
public education within this Commonwealth.

* * * * *
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Inactive member—
(i) A member for whom no pickup contributions, as

defined in section 8102 of the Retirement Code, are being
made, who has accumulated deductions standing to the
member’s credit in the Fund and for whom no pickup
contributions have been made within the last 2 school
years, except in the case of an active member for whom
the contributions otherwise required for current school
service are not being made solely by reason of any
provision in the Retirement Code relating to the limita-
tions under sections 401(a)(17) of the Internal Revenue
Code, who has accumulated deductions standing to his
credit in the Fund and for whom contributions have been
made within the last 2 school years or a multiple service
member who is active in the State Employees’ Retirement
System.

(ii) The term also includes a member who is on fur-
lough and has elected to leave the accumulated deduc-
tions in the Fund at statutory interest during the fur-
lough period, which period may not exceed 2 school years;
or a member who is on leave of absence without pay.

IRC—Internal Revenue Code—26 U.S.C.A. §§ 1—7872.

Member’s annuity—An amount determined by dividing
the accumulated deductions of the member by the cost of
a $1 annuity based on the nearest age of the member at
the effective date of retirement and computed on the
basis of statutory interest and mortality tables adopted
and used by the Board.

Noncertified members—See definition of ‘‘nonprofes-
sional members’’ in this section.

Nonprofessional members or noncertified members—The
term includes school employees who are not ‘‘professional
employees,’’ as defined in section 1101 of the Public
School Code of 1949 (24 P. S. §11-1101), and who also
qualify for membership in the System under section 8301
of the Retirement Code (relating to mandatory and
optional membership).

Professional members or certified members—‘‘Profes-
sional employees,’’ as defined in section 1101 of the Public
School Code of 1949, including all temporary professional
employees, professional employees, substitutes and com-
missioned officers currently employed by a school district
or intermediate unit and qualifying for membership in
the System under section 8301 of the Retirement Code
(relating to mandatory and optional membership).

* * * * *

Retirement Code—The Public School Employees’ Retire-
ment Code, 24 Pa.C.S. §§ 8101—8535.

* * * * *

School employee—

(i) A person engaged in work relating to a public school
for any governmental entity and for which work the
person is receiving regular remuneration as an officer,
administrator or employee excluding, however, any inde-
pendent contractor or a person compensated on a fee
basis.

(ii) The term does not include a person who is render-
ing services to the school district on a commission or fee
basis, whether an elected official or not.

School year—The 12-month period which the govern-
mental entity uses for purposes of administration, regard-
less of the actual time during which a member renders
service. A member will not be credited, during a school
year, with credited service in excess of 1 year.

Statutory interest—As applied to contributions of mem-
bers, interest at 4% per annum compounded annually.

(b) Retirement Code reference: Section 8102 of the Re-
tirement Code.

§ 211.3. Construction.

(a) Former annuitants who are active members of the
System on October 2, 1975, are not subject to the
recalculation of annuities of annuitants who return to
school service thereafter.

(b) The rights of members of Class T-B, as provided in
section 301(2)(c) and (d) of the Public School Employees’
Retirement Code of 1959 (24 P. S. § 3301(2)(c) and (d)
(repealed)) shall continue.

(c) The provisions relating to former teachers as pro-
vided in sections 303(3) and 407(1) of the Public School
Employees’ Retirement Code of 1959 (24 P. S. §§ 3303(3)
and 3407(1) (repealed)), shall continue.

(d) As applicable to members terminating school ser-
vice on or after March 1, 1974, the provisions relating to
the purchase of credit for previous school or creditable
nonschool service and the calculation of benefits shall be
effective March 1, 1974.

(e) The provisions relating to the crediting of statutory
interest to the accounts of members on leave without pay
shall become effective on July 1, 1975.

(f) Part-time employee membership, as provided by the
Retirement Code, shall become effective with the begin-
ning of the school year 1975-76, subject to the limitations
based upon qualification, as provided in this part.

(g) For the purpose of the Retirement Code, the school
year commences on July 1 and ends on June 30 of the
following year.

(h) The provisions relating to eligibility for disability
annuities, shall be effective, as applied to all active or
inactive members, from December 1, 1974.

CHAPTER 213. CONTRIBUTIONS AND BENEFITS

GENERAL PROVISIONS

§ 213.1. Mandatory and optional membership.

(a) Membership shall be mandatory, as of the effective
date of school employment, for all school employees,
except the following categories:

(1) An officer or employee, who is a member of the
State Employees’ Retirement System under any of the
categories enumerated under section 8301(a)(1) of the
Retirement Code (relating to mandatory and optional
membership); or an officer or employee who is a member
of an employer approved retirement program as provided
under subsection (b).

(2) A person employed on a per diem or hourly basis for
less than 80 full-day sessions or 500 hours in a fiscal
year. In all cases, a school district shall report to the
Board whether a school employee annually qualifies
under this section based on the service rendered during a
school year. A per diem or hourly school employee em-
ployed for less than the minimum eligibility requirements
established in this paragraph will not be eligible for
membership for that fiscal year period, but shall, if the
employee exceeds the minimums stated in this para-
graph, be a mandatory member for that fiscal year period
only.
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(3) Employees in Federal programs shall conform with
the following:

(i) A school employee who has joined the System and is
employed by a governmental entity in a wholly or partly-
funded Federal program, during the period December 22,
1965, and prior to July 1, 1975, may continue member-
ship in the program for continuous service rendered after
July 1, 1975, and until termination of service.

(ii) From and after July 1, 1975, an employee entering
school service shall be required to join the System until
termination of service, although the program in which he
is employed is financed, in whole or in part, by the
Federal government.

(b) Under section 8301(a)(1) of the Retirement Code,
certain school employees may elect not to join the System
in favor of an optional alternate retirement program
approved by the employer.

(1) Every employee who is eligible for membership in
the optional alternate retirement program shall make the
election within 30 days of the first date of active employ-
ment. Employees not exercising the option to join the
optional alternate retirement program shall be deemed to
have chosen to commence active membership in the
System, unless they have elected membership in the
State Employees’ Retirement System.

(2) When an eligible employee has elected to partici-
pate in the optional alternate retirement program in
accordance with paragraph (2) of former § 215.36, as it
existed on April 15, 2005, or paragraph (4) of former
§ 215.36, as it existed on April 15, 2005, or elects to
participate in the optional alternate retirement program
in accordance with paragraph (1), the election is final and
binding so long as the employee remains eligible to
remain in the optional alternate retirement program.
When an employee later is employed in a capacity which
does not qualify for membership in the optional alternate
retirement program, the employee shall, upon meeting
the qualifications for membership in the system, either
make contributions to the fund or reinstate the former
credited service for which contributions had been with-
drawn. Remittance of contributions or reinstatement of
former credited service shall be made in accordance with
sections 8303(c) and 8323(a) of the Retirement Code
(relating to eligibility points for retention and reinstate-
ment of service credits; and member contributions for
creditable school service). Service, salary or other compen-
sation paid to an employee while a member of the
optional alternate retirement program will not be credited
toward membership in, or retirement benefit from, this
System.

(c) Retirement Code reference: Section 8301 of the Re-
tirement Code.
§ 213.2. Credited school service.

(a) Computation. For the purposes of computing cred-
ited school service, the following conditions apply:

(1) A full-time salaried employee shall receive 1 year of
credited service for each nonoverlapping period of 12
consecutive employable months for which the employee
contributes for at least 180 full-day sessions of employ-
ment. A full-time salaried employee is not eligible to earn
more than 1 year of credited service during 12 consecu-
tive months although the employee may be employed for
full-day sessions or for hours in excess of the limitations
set forth in this section.

(2) A part-time salaried employee, that is, one who is
compensated as a percentage of annual salary, shall

receive credited service based on the proportion of full-
time service for which the employee is employed during a
school year.

(3) A per diem employee, having achieved eligibility by
virtue of being employed for at least 80 full-day sessions
during the fiscal year, shall receive a portion of credited
service based on the relationship of actual full-day ses-
sions worked as it relates to the 180 full-day session
limitation.

(4) An hourly school employee, having achieved mem-
bership eligibility by virtue of being employed at least 500
hours in a fiscal year, shall receive a proportion of
credited service based on the actual hours worked as it
relates to 1,100 hours.

(5) A member with credit for multiple service or with
credit in the School Employees’ Retirement Program who
is employed on a concurrent basis, in one or more
districts or with this Commonwealth, is not entitled to
more than 1 year of credited service for a consecutive
12-month period.

(6) Notwithstanding the limitations in paragraphs (1)—
(5), employees who may be on strike will not be eligible
for credited service during a strike period unless the days
or hours lost by virtue of the strike are actually served
and compensation paid.

(b) Approved leaves of absence. Credited service will be
granted to an active member for an approved leave of
absence as authorized under sections 8102 and 8302 of
the Retirement Code (relating to definitions; and credited
school service). Members may be granted other types of
leaves of absence, not authorized by the Retirement Code,
but the leaves will not entitle the member to any credited
service, during the period of the leave. Credited service
for the approved leaves of absence will be granted under
the following conditions only:

(1) The member shall return to the school district for a
period at least equal to the length of the leave or 1 year,
whichever is less, unless this condition is waived by the
employer.

(2) Proper contributions, based on the salary the mem-
ber would have received had the member been in regular
full-time employment with the employer during the pe-
riod of the leave, are made by the member and by the
employer if required. An employer may not be permitted
to suspend the requirement of making its required contri-
butions during the period of the leave. Contributions
made by the member during the period of the leave shall
be transmitted through the school district on a monthly
basis in the same manner as active members.

(c) Cancellation. In all cases when a member with-
draws accumulated deductions, all credited service shall
be canceled. A member who has so withdrawn accumu-
lated deductions and has credited service canceled shall,
upon a reentry into the System, be eligible to purchase
this service under this section 8303 of the Retirement
Code (relating to eligibility points for retention and
reinstatement of service credit).

(d) Improperly credited service. If the Board finds that
any school service has been improperly credited, it will
cancel the credit and refund to the member accumulated
deductions attributable thereto.

(e) Retirement Code reference: Section 8302 of the Re-
tirement Code.
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§ 213.3. Eligibility points for retention and rein-
statement of service credits.

(a) Every active member shall accrue one eligibility
point for each year of credited school service although the
actual service rendered may exceed 180 full-day sessions
or 1,100 hours of employment during any period of 12
consecutive months.

(b) Every active member or multiple service member
who is active in the State Employees’ Retirement System,
on or subsequent to March 1, 1974, may purchase credit
upon which eligibility points shall be applied, as a
member of Class T-C for any periods of previous school
service or permissible creditable nonschool service, as
provided in this part, on the condition that the member
pay for the service as provided in this part. An active
member or multiple service member seeking to reinstate
previous service shall be required to purchase and pay for
all the service previously credited. The member is not
permitted to purchase only a portion of previously cred-
ited service to be reinstated.

(c) In all instances when creditable school or nonschool
service may be purchased, an active member, having
elected to purchase the service, is not permitted to cancel
the purchase.

(d) Retirement Code reference: Section 8303 of the Re-
tirement Code (relating to eligibility points for retention
and reinstatement of service credits).

§ 213.3a. Waiver of adjustments.

(a) To find that an adjustment made under section
8534(b) of the Retirement Code (relating to fraud and
adjustment of errors) meets the undue hardship test
under section 8303.1(a)(1) of the Retirement Code (relat-
ing to waiver of adjustments), the Board requires that
either:

(1) The adjustment causes a reduction in excess of 5%
of the monthly annuity.

(2) The adjustment results in the member losing eligi-
bility for a benefit other than an annuity.

(b) Retirement Code reference: Section 8303.1 of the
Retirement Code.

§ 213.4. Creditable nonschool service.

(a) Creditable nonschool service may be purchased only
by an active member or a multiple service active member
of the State Employees’ Retirement System.

(b) Creditable nonschool service shall be available to all
members identified in subsection (a), except those who
may be entitled to receive, eligible to receive, now or in
the future, or are currently receiving retirement or
pension benefits for the service under a retirement or
pension program administered and wholly or partially
paid for by another governmental agency or by a private
employer or by a retirement program approved by the
employer in accordance with the optional retirement
provisions authorized in section 8301(a)(1) of the Retire-
ment Code (relating to mandatory and optional member-
ship).

(c) Intervening military service shall be service of an
active nature rendered to the armed forces of the United
States for which an active member had school service
interrupted so that the member could serve voluntarily or
otherwise to fulfill a draft obligation in time of war or
armed conflict. Intervening military service shall be disal-
lowed or canceled when the required military tour of duty

has been voluntarily extended beyond the time of military
obligation, with or without the implied or express consent
of the employer.

(d) An active member may purchase other military
service, of a nonintervening nature, not exceeding 5
years, for service rendered only to the armed forces of the
United States before the member commenced his most
recent school employment. An active member who is
receiving disability compensation based on a service-
connected injury or illness as a result of active military
service shall be eligible for credit for intervening or
nonintervening military service.

(e) Purchase limitations for intervening and noninter-
vening military service and conditional credit shall be as
follows:

(1) An active member may not purchase intervening or
nonintervening military service, if the member has ob-
tained credit and is eligible now or in the future to
receive a pension for this service from another employer
or governmental agency. Upon application to purchase
this service, the member shall be required to submit proof
as to eligibility or ineligibility for any pension benefits
from the other employer or governmental agency, as the
Board may require. If the Board determines that this
service is ineligible, the application will be denied. If the
Board later determines that the purchased service should
have been ineligible, it will cancel the service purchased
and refund to the member the accumulated deductions
attributable to this service at the time of retirement or
termination of service, unless cancellation and refund is
requested prior thereto. If subsequent to retirement, the
Board learns that a member has falsified a record, it may
take action as is otherwise provided in the Retirement
Code.

(2) Conditional credit for nonintervening military ser-
vice shall be available for all active military service
actually rendered for which purchase shall be requested
but may not exceed 5 years of the service, provided the
member has 3 years of credited school service subsequent
to the military service for which credit is requested.

(f) Nonschool service may be purchased by an active
member who was a teacher or instructor in a public
school or public educational institution in a state other
than this Commonwealth or in a territory or area under
the jurisdiction of the United States and the service may
also be purchased by an active member who was an
administrator, teacher or instructor in the field of public
school education for an agency or department of the
United States Government whether under its jurisdiction
or not. The nonschool service rendered shall be for not
less than 1 full year. The total service purchased may not
exceed 12 years or the number of years of school service
credited in the system, whichever is less.

(g) Nonschool service in the Cadet Nurse Corps may be
purchased by an active member for a period of training as
a student or graduate nurse under a plan approved under
section 2 of the act of June 15, 1943 (Pub. L. No. 78-73,
57 Stat. 153), if the total period of training under the
plan was at least 2 years, and the credit for the service
does not exceed 3 years.

(h) Previous nonschool service as a nurse in the employ
of a county may be purchased by an active member as
follows: For every 3 years or major fraction thereof in
previous work experience, an individual may buy 1 year
of creditable service, not to exceed a total of 5 years.

(i) Creditable nonschool service may also be purchased
for previous service as an employee of a county board of

4094 RULES AND REGULATIONS

PENNSYLVANIA BULLETIN, VOL. 38, NO. 31, AUGUST 2, 2008



school directors whose employment was terminated be-
cause of a transfer of the administration of the service or
of the entire agency to another governmental unit. This
service is not limited to or subject to the conditions of
section 8304(c) of the Retirement Code (relating to credit-
able nonschool service), dealing with total permissible
nonschool service credit.

(j) The total credit of nonschool service, identified in
subsections (a)—(i) may not exceed the actual number of
years of school service in the System, rendered within
this Commonwealth, plus, in the case of an active mul-
tiple service member, additional years of State service
rendered the Commonwealth and credited in the State
Employees’ Retirement System. This limitation on total
permissible nonschool service credit does not apply to the
service provided in subsection (i).

(k) Retirement Code reference: Section 8304 of the
Retirement Code.
§ 213.5. (Reserved).
§ 213.6. Eligibility points.

(a) An active member shall accrue one eligibility point
for each year of credited service or fractional part of a
year of credited service based on the corresponding
fractional eligibility point, as a member of the System or
State Employees’ Retirement System. A member shall
also accrue an additional 2/3 of an eligibility point for
each year of credited Class D-3 service under the State
system.

(b) Retirement Code reference: Section 8306 of the
Retirement Code (relating to eligibility points).
§ 213.9. Eligibility for death benefits.

(a) In the event of the death of a member, the mem-
ber’s beneficiary, or estate shall be entitled to death
benefits if the member was eligible for an annuity in
accordance with section 8307(a) or (b) of the Retirement
Code (relating to eligibility for annuities). If the deceased
member is not eligible for an annuity, the member’s
beneficiary or estate shall only be entitled to receive the
accumulated deductions standing to the member’s credit
in the Fund. The Board may pay the next of kin, in the
absence of a beneficiary, under the special circumstances
provided in 20 Pa.C.S. § 3101 (relating to payments to
family and funeral directors).

(b) Retirement Code reference: Section 8309 of the
Retirement Code (relating to eligibility for death ben-
efits).

CONTRIBUTIONS
§ 213.23. (Reserved).
§ 213.24. Contributions for the purchase of credit

for creditable school and nonschool service.

(a) Source of contributions. As provided in sections
8303 and 8304 of the Retirement Code (relating to
eligibility points for retention and reinstatement of ser-
vice credits; and creditable nonschool service), creditable
school and nonschool service shall be purchased entirely
by the member, except in the following cases:

(1) In the case of former uncredited school service,
when an employer has failed to credit service through
administrative error, the employer is required to pay its
share of the contributions for the service, although the
active member is responsible for the member’s share.

(2) In the case of service rendered by an active member
to a county board of school directors, now designated an
intermediate unit, the member is only responsible for the

purchase of the member’s share for the previous service
rendered to the county board of directors.

(3) Except for sabbatical leaves of absence, in the case
of approved leaves of absence, the employee is required to
pay for the purchase of creditable nonschool service, both
the member’s share and the employer’s share if it is
purchased after the leave of absence has expired. If the
employer reports the leaves currently based on the em-
ployee’s salary as if the employee had been in full-time
employment during the leave period, the employee is only
required to pay the employee share, whereupon the
employer has a corresponding liability based on normal
contribution rate.

(b) Contributions for purchase of nonintervening mili-
tary service. The amount due for the purchase of
nonintervening military service shall be calculated as
follows: The average of the first 3 years’ salaries subse-
quent to the military service, multiplied by the sum of the
member’s basic contribution rate and the normal contri-
bution rate as determined by section 8328 of the Retire-
ment Code (relating to actuarial cost method), relating to
Commonwealth and district shares, and multiplied by the
number of years or fractional years of military service. All
amounts certified by the Board for the purchase of the
service shall be in accordance with methods approved by
the actuary. Nonintervening military service may not be
purchased unless the active member has received at least
3 years of salary and completed at least 3 years of
subsequent credited school service as either a Class T-C
or Class T-D member.

(c) Contributions for purchase of intervening military
service. An active member eligible to purchase credit for
intervening military service shall pay the amount due in
accordance with the following formula: The member’s
basic contribution rate at the time of entry into the active
military service multiplied by the member’s then compen-
sation and by years of the military service together with
statutory interest during all periods of subsequent school
and State service to the date of purchase, if all the
amounts due shall be in accordance with methods certi-
fied and approved by the actuary.

(d) Contributions for purchase of other creditable
nonschool service. An active member shall pay the
amount due for creditable nonschool service in accordance
with the following formula: The member’s basic contribu-
tion rate plus the normal contribution rate, applied to the
member’s first year salary of credited school service
subsequent to the creditable nonschool service sought to
be purchased, multiplied by the number of years or
fractional parts of a year of the service purchased,
together with statutory interest during all subsequent
years of school or State service to the date of purchase.
This formula for purchase does not apply in the case of
purchase of creditable nonschool service rendered to a
county board of school directors. In this event, the
member shall only pay the amount due based on the
member’s basic contribution rate exclusive of the normal
contribution rate.

(e) Retirement Code reference: Section 8324 of the Re-
tirement Code (relating to contributions for purchase of
credit for creditable nonschool service).
§ 213.25. Incomplete payments.

(a) Right to make incomplete payments. The right of a
member to complete payments, once commenced, within
30 days after termination of school service, as provided in
section 8325 of the Retirement Code (relating to incom-
plete payments), shall be available only to the member
and to no other person, including a beneficiary.
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(b) Result of incomplete payments. If a member fails to
pay the balance of the agreed-upon payments due within
30 days of termination of school service, or if a member
dies in school service, or 30 days thereafter, the annuity
benefit to which the member would otherwise be entitled
shall be reduced by the actuarial equivalent of the debt,
including statutory interest.

(c) Death of a member. If a member applies for the
purchase of service and dies prior to certification by the
Board of the amount due for the service, the purchase of
service shall be completed after the certification is made,
by reducing the annuity benefit by the actuarial equiva-
lent of the debt, including statutory interest; provided, in
the case of nonschool service, the purchase does not
negatively impact the present value.

(d) Retirement Code reference: Section 8325 of the
Retirement Code.

§ 213.27. Payments by employers.

(a) To facilitate the payment by employers of the
contributions required quarterly based on the compensa-
tion paid during the pay period representing that quarter,
each employer shall be required to file monthly reports
representing the total compensation paid for that month
no later than 10 days following the end of that month.
The Board will, upon receipt of the monthly reports
comprising each quarter, bill the employer no later than
45 days subsequent to the end of the preceding quarter,
the billing to be either an actual billing based on payroll
for the preceding quarter or an estimated billing, as the
case may be. Subsequent to the billing, the employer
shall pay the billed amount no later than 5 business days
after the employer’s receipt of the Commonwealth em-
ployer contribution reimbursement subsidy for the quar-
ter. If an employer fails to make timely payments, the
Board will certify to the State Treasurer and Secretary of
Education, the name of that delinquent employer, where-
upon the Commonwealth employer contribution reim-
bursement subsidy due to that employer nearest the date
following the delinquency shall be reduced by the amount
of the delinquency or amount found owing.

(b) If an employer is delinquent in paying employer
contributions as provided in subsection (a) or in failing to
remit employee contributions in a timely manner as
required in section 8506(c) of the Retirement Code (relat-
ing to duties of employers), the Board will impose an
interest charge of 6% per annum to the date of payment,
to be added to the amount of the delinquency, whether
payment shall occur through the subsidy deduction
method or shall be made directly to the Board by the
delinquent employer.

(c) Retirement Code reference: Section 8327 of the Re-
tirement Code (relating to payments by employers).

BENEFITS

§ 213.41. Return of accumulated deductions.

(a) A member who elected to receive only accumulated
deductions, in lieu of any other benefit to which the
member would otherwise be entitled, shall, by the elec-
tion, be deemed to have irrevocably waived entitlement to
the other benefits except as otherwise provided in the
event a member returns to school service and qualifies for
membership in the System.

(b) Retirement Code reference: Section 8341 of the
Retirement Code (relating to return of accumulated de-
ductions).

§ 213.44. Disability annuities.
(a) An active or inactive member with at least 5 years

of credited school service shall be eligible, upon submit-
ting appropriate medical evidence, to a disability annuity,
but may not be entitled to elect any option on any portion
of the disability annuity. A member entitled to a disability
annuity, having five or more eligibility points, is entitled
to select a joint and survivor option on that portion of the
annuity to which the member is otherwise entitled.

(b) A disability annuitant no longer entitled to disabil-
ity annuity in accordance with section 8505(c)(2) or
8508(b) or (c) of the Retirement Code (relating to duties of
board regarding applications and elections of members;
and rights and duties of annuitants), is entitled to either
file an application for the election of optional modification
of the annuity to which the annuitant would be otherwise
entitled in accordance with section 8342 of the Retire-
ment Code (relating to maximum single life annuity) or
vest the benefit, if the annuitant has at least five or more
eligibility points. If a disability annuity ceases and the
member does not return to school service, the member is,
if the member has not already received on account of the
member’s annuity the amount of the accumulated deduc-
tions, entitled to the difference upon application.

(c) Payments on account of disability shall be reduced
by that amount by which the earned income of the
annuitant, as reported in accordance with section 8505(b)
of the Retirement Code, for the preceding year together
with the disability annuity payments for the year, exceeds
the greater of $5,000 or the last year’s salary of the
annuitant as a school employee, provided, the annuitant
will not receive less than his member’s annuity or the
amount to which the annuitant may be entitled under
section 8342 of the Retirement Code whichever is greater.

(d) Retirement Code reference: Sections 8307(d) and
8344 of the Retirement Code (relating to eligibility for
annuities; and disability annuities).
§ 213.45. Change in benefit payment plan.

(a) Notwithstanding the otherwise irrevocable nature
of the election of a benefit payment plan, an annuitant
may declare an intent to change the final terms of the
benefit payment plan by filing a written intent with the
System within 30 days of the annuitant’s receipt of the
initial benefit letter sent to the annuitant by the System.
The letter will be deemed to be received by the annuitant
3 business days after the date of mailing.

(b) Notwithstanding the otherwise irrevocable nature
of the election of a benefit payment plan, an annuitant
may declare an intent to change the final terms of the
benefit payment plan by filing a written intent with the
System within 30 days of the annuitant’s receipt of the
statement provided for in section 8505(g) of the Retire-
ment Code (relating to duties of board regarding applica-
tions and elections of members), which statement will be
deemed to be received by the annuitant 3 business days
after the date of mailing, if one of the following conditions
are met:

(1) The annuitant’s retirement records contain an error
regarding service credit, salary or accumulated deduc-
tions that was not corrected by the System until after the
application for an annuity was filed, and either of the
following exists:

* * * * *

(d) An annuitant who has declared an intent to change
under subsection (a) or (b) will not be permitted to
complete the change unless the annuitant receives coun-
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seling on the benefits available under the Retirement
Code, or executes a written waiver of counseling on a
form prescribed by the System. The counseling is subject
to the following rules:

(1) The counseling is provided by an employee or
authorized representative of the System.

* * * * *

(3) The Secretary of the Board or a designee may
extend the period for counseling upon written request
filed within the 30-day period, but in no case will the
period for counseling be greater than 90 days.

* * * * *

(5) If the annuitant fails to receive counseling, or to file
a written waiver of counseling within the allowed time
period, the intent to change will be deemed withdrawn.

* * * * *

(h) Changes will be retroactive to the member’s origi-
nal effective date of retirement unless the date is changed
as part of the changed application for an annuity.

(1) For a changed application to become effective, the
annuitant shall either return any excess monthly annuity
payments or moneys withdrawn under Option 4 within 30
days after the date of certification of the amount due or
elect an actuarial reduction to be applied to the annu-
itant’s account.

(2) For an annuity to be voided, the annuitant shall
either return all moneys received in a lump sum within
30 days after the date of certification of the amount due
or elect an actuarial reduction to be applied to the
annuitant’s account.

(3) If the annuitant fails to return the required
amounts or elect an actuarial reduction as set forth in
paragraphs (1) and (2), as the case may be, within 30
days, an actuarial reduction shall be applied to the
annuitant’s account.

(i) For purposes of this section, the System will con-
sider a document as filed only upon actual receipt by the
System. For a document properly sent by certified mail,
return receipt requested, the System will deem the
postmark date to be the date of filing. For a document
sent by facsimile, the System will accept the date of the
facsimile as the date of filing, if the original document is
actually received within 10 days of the date of the
facsimile.

* * * * *

§ 213.46. Termination of annuities.

(a) Return to school service or entering school service.
An annuity payable under the Retirement Code will be
automatically discontinued if the annuitant returns to
school service or enters State service and elects multiple
service except as otherwise provided in section 8346 of
the Retirement Code (relating to termination of annu-
ities).

(b) Entering State service. An annuity payable under
the Retirement Code shall also cease if the annuitant
enters State service and elects multiple service member-
ship within 365 days thereafter, which shall cover all
periods of subsequent State service until there is a
discontinuance thereof. An annuitant entering State ser-
vice, who has failed to elect multiple service membership
within 365 days thereafter, is not eligible to elect the
membership.

(c) Return to school service in the event of emergency or
shortage. An annuitant returning to school service in an
emergency or shortage situation, as provided in section
8346(b) of the Retirement Code, and who works beyond
the school year during which the emergency or shortage
occurs, shall suffer discontinuance of an annuity thereaf-
ter, and the Board will make adjustment as the case may
warrant.

(d) Return to school service in an extracurricular posi-
tion. An annuitant may be employed under separate
contract by a public school or charter school in an
extracurricular position that is performed primarily out-
side regular instructional hours and is not part of a
mandated curriculum without loss of annuity. For pur-
poses of this section, the term ‘‘extracurricular position’’
means a contract position, including the position of
athletic director, filled by an annuitant that is separate
from the established academic course structure.

(e) Termination of annuitants—independent contractor.
An annuitant may render service without discontinuance
of an annuity if the annuitant renders it in the capacity
of an independent contractor for a sum certain and for a
specific period of time, under a contract approved by the
employer. The Board has the right to determine whether
the services to be performed are such as to warrant the
conclusion that it is an independent contract relationship.
The Board may also inquire as to the circumstances
surrounding an annuitant who seeks to render services as
an independent contractor to determine whether the
relationship does exist, thereby entitling the person to
both an annuity and the contractor or consultant fees
simultaneously. In any case in which the Board finds that
the relationship may be contrary to the intent of this
section, the Board has the right to discontinue the
annuity or make the adjustment as the circumstances
warrant.

(f) Retirement Code reference: Section 8346 of the Re-
tirement Code.
§ 213.47. Death benefits.

(a) If a beneficiary is not designated, or if a designated
beneficiary predeceases the member or fails to survive the
member by 30 days, the benefits shall be payable to the
estate of the member, or to the next of kin, 20 Pa.C.S.
§ 3101 (relating to payments to family and funeral
directors), as the case may be.

(b) If a maximum single life annuitant dies before
receiving in monthly annuity payments the total amount
of the accumulated deductions, the balance of the total
accumulated deductions less total annuity payments re-
ceived shall be paid to the designated beneficiary without
regard to the actual proportion the employer’s share
represents to the total monthly annuity payments actu-
ally received before death.

(c) Retirement Code reference: Sections 8347 and 8349
of the Retirement Code (relating to death benefits; and
payment of benefits).
§ 213.49. Payment of benefits.

(a) An annuity granted under the Retirement Code will
not be paid in other than equal monthly payments.
Option 4 may provide for lump sum installments of no
more than the accumulated deductions to be paid to the
member before or after equal monthly payments com-
mence.

(b) If a beneficiary predeceases a member, or dies
within 30 days of the member’s death, or if there is no
valid beneficiary designation on file to take effect at
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death, money payable from the account of the member
shall be paid to the estate of the member or next of kin,
under 20 Pa.C.S. § 3101 (relating to payments to family
and funeral directors) as the case may be.

(c) As in the case of a member, an election by a
beneficiary for an annuity, when made, shall be deemed
to be irrevocable.

(d) Retirement Code reference: Section 8349 of the
Retirement Code (relating to payment of benefits).

CHAPTER 215. GENERAL ADMINISTRATION

GENERAL PROVISIONS

§ 215.2. Administrative duties of the Board.

(a) The Board will furnish, to the extent required by
Federal law, information to members concerning those
provisions of the Internal Revenue Code which may
impose a tax liability upon a member or beneficiary. The
sole responsibility for the tax liability, including the tax
computation, is imposed upon the member and not the
Board and the member should consult tax counsel or legal
counsel for advice in these matters since the Board is not
qualified or required to offer advice.

(b) Under section 8502(g) of the Retirement Code (re-
lating to administrative duties of board), an employer
failing to comply with procedures as mandated in the
Retirement Code dealing with duties imposed upon em-
ployers, shall pay for the cost of performing these duties,
if the Board initiates action to perform the duties on
behalf of the employer not doing so. If an employer is
delinquent in the payment of contributions in accordance
with section 8327 of the Retirement Code (relating to
payments by employers), the Board will notify the Secre-
tary of Education and the State Treasurer of the delin-
quency for the action as those officials are required to
take hereunder, consistent with the billing and delin-
quency requirements in § 213.27(a) (relating to payments
by employers).

(c) Regulations adopted and promulgated for the uni-
form administration of the System shall be subject to
prior approval by the actuary with respect to all computa-
tional procedures used in the calculation of contributions,
benefits and related matters.

(d) The Board will, each year, in addition to its item-
ized budget, which is submitted through the Governor’s
Office for General Assembly approval, also certify to the
employers and the Commonwealth that percentage of
total member’s payroll necessary for the funding of
prospective annuities for active members and the rates
and amounts of normal accrued liability and supplemen-
tal contributions to be paid to the Fund, which actuarial
certification will be regarded as final after Board ap-
proval. It is not subject to modification by the Budget
Secretary or any other Commonwealth official.

(e) The Board will, in compliance with the percentage
certifications in subsection (e), determine within 30 days
following the end of each quarter the amount due based
thereon, taking into consideration the member’s total
payroll and shall submit simultaneously therewith a
requisition for the amount determined to be due from the
Commonwealth.

(f) The Board will credit to the account of each member
all amounts paid by the member into the fund, including
the member’s contributions for current service, payroll
deductions for the purchase of service as otherwise pro-
vided in this part or lump sum payments for the purchase
of service. A person or governmental employer may not

make payments on behalf of the member unless autho-
rized by the Retirement Code or this part. Member
contributions shall be credited with statutory interest
until the date of termination of service, except in the case
of the vestee. In that event, statutory interest shall be
credited until the effective date of retirement or until a
return of the accumulated deductions, if the member so
elects. In the case of a multiple service member, interest
shall be credited to the member’s accounts in each system
until a termination of State and school service.

(g) Retirement Code reference: Section 8502 of the
Retirement Code.

§ 215.5. Duties of the Board.

(a) Application, elections and disability annuities. Du-
ties of the Board regarding applications and elections of
members and disability annuities include the following:

(1) Subsequent to the receipt of an application for a
disability annuity based on physical and mental incapac-
ity for the performance of a job for which the member is
employed, the Board will, through its chief medical
examiner, and other medical examiners it may engage,
cause the applicant to be examined. On the basis of the
medical evidence submitted, a recommendation shall be
submitted to the Board stating whether a disability
should be granted, together with a report as to the
permanency of the disability or the need for periodic
examinations as well as the time interval for the exami-
nations. The Board will also establish an effective date of
disability which shall be the day following the last day of
compensation.

(2) A disability applicant who is required by the Board
to furnish additional medical documentation to support
the application, shall provide the documentation within
30 days of the request, or the Board may render the
disability application void.

(3) The chief medical examiner, or other medical exam-
iners the Board may engage, may recommend to the
Board, on the basis of subsequent medical examinations,
whether a disability annuitant should continue on disabil-
ity or whether a finding of nondisability may be appropri-
ate. In the latter event, the Board will establish the date
of termination of disability, based on the recommendation
of the medical examiner, whereupon the disability annu-
ity shall be discontinued in excess of any annuity to
which the member may be otherwise entitled under
section 8342 of the Retirement Code (relating to maxi-
mum single life annuity).

(4) If the Board denies a disability applicant for insuffi-
cient medical evidence, the applicant may still file, within
90 days after notification of the denial, an application to
vest or take an annuity, if the applicant is eligible. The
filing shall be considered timely, as of the original
eligibility date, for the purposes of payment of other
benefits or vesting, as the case may be.

(5) A disability annuity may also be subject to a
disability annuity adjustment depending upon the earned
income of the annuitant, as provided in section 8505(c)(3)
of the Retirement Code (relating to duties of board
regarding applications and elections of members).

(b) Refund to members. If the Board finds that a
member is terminating service at the end of a school year
intending to return the subsequent school year, following
vacation periods, and to reinstate accumulated deduc-
tions, the Board may choose not to pay the deductions in
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the first instance. The Board may require certification
from the employer that these events are not intended.

(c) Payment of annuities. Payment of annuities shall
include tax information required by the Internal Revenue
Code.

(d) Miscellaneous duties. Miscellaneous duties include
the following:

(1) If a member dies in service and is eligible for a
death benefit, the Board will, within 60 days after receipt
of the necessary data and death certificate, pay the death
benefit to the designated beneficiary or survivor annu-
itant, as the case may be.

(2) If the Board receives notification from an insurance
carrier approved by the Board that an annuitant has
elected appropriate hospitalization insurance coverage,
the Board will deduct from the annuity payments the
appropriate monthly installment and forward the deduc-
tion to the particular insurance carrier at times as the
Board and carrier mutually agree.

(3) In cases of doubt, the Board will determine whether
any person is a school employee within the meaning of
the Retirement Code. The Board will also determine
whether a person is an independent contractor or a
person compensated on a fee basis upon review of all the
circumstances surrounding the employment of the person
seeking membership in the program.

(e) Retirement Code reference: Section 8505 of the Re-
tirement Code.
§ 215.6. Duties of employers.

(a) The following procedures shall be employed for
reporting salaried, per diem and hourly employees:

(1) Salaried employees. Reporting procedures for sala-
ried employees must comply with the following:

(i) Part time salaried employees, irrespective of the
percentage of time employed, shall be reported based on
the percentage of time employed, as it relates to full time
salaried employees. If requested, the employer shall
furnish, under section 508 of the Public School Code of
1949 (24 P. S. § 5-508), minutes of board meetings indi-
cating the conditions of employment of the individuals.

(ii) This procedure does not affect the enrollment of
salaried employees who are currently members of the
System. The member’s purchase of the previous part time
salaried service in the 1975-76 school year shall be either
a lump sum payment or a method agreed upon by the
System and the member without application of interest.

(2) Per diem and hourly employees. Since a per diem or
hourly employee is required to become a member of the
System during a school year in which the employee works
80 days or 500 hours, an employer is responsible for
determining if that person becomes eligible for member-
ship during the fiscal year.

(i) If the employer anticipates that an employee shall
become eligible for membership during the school year,
the employee shall be enrolled as a member at the
beginning of the school year, or upon employment, and
contributions shall be deducted on a current basis. This
service shall be counted for retirement purposes.

(ii) If an employee is enrolled as a member at the
beginning of the school year, or when employed, and does
not qualify during that school year, the employee is then
entitled to a refund of accumulated deductions. If an
employee is not enrolled at the beginning of the school
year, or date of employment, but qualifies during the

school year, the employer shall make deductions from
that time forward and the employee and employer shall
be billed for the first 500 hours or 80 days.

(b) Retirement Code reference: Section 8506 of the
Retirement Code (relating to duties of employees).

§ 215.7. Rights and duties of school employees and
members.

(a) Information on new employees. Each new school
employee shall provide the employer with a complete
record of previous school or State service, or creditable
nonschool service, proof of date of birth, in the order of
preference set forth in subsection (b), home address,
current status in the System and other information the
Board may require. Willful failure to provide the informa-
tion required by this subsection, to the extent available,
or the furnishing of erroneous information upon entrance
into the System shall result in the forfeiture of the right
of the member to subsequently assert any right to
benefits based on the erroneous information or on any of
the required information which the member failed to
provide, intentionally or otherwise. If the Board finds
that a member is receiving an annuity based on false,
misleading or improper information, the additional
amounts received predicated on the information together
with statutory interest doubled and compounded shall be
deducted from the present value of any remaining ben-
efits to which the member is legally entitled and the
remaining benefits shall be correspondingly decreased.

(b) Proof of date of birth. Proof of date of birth will be
accepted in the following order of preference:

(1) Birth certificate.

(2) Baptismal record.

(3) Selective service record.

(4) Armed forces discharge.

(5) Passport.

(6) School record.

(7) Life insurance policy.

(8) Naturalization record.

(9) Alien registration record.

(10) Other records as may be submitted by the mem-
ber, which are acceptable to the Board.

(c) Election of multiple service. An active member from
and after the effective date of the Retirement Code who
was formerly a member in the State Employees’ Retire-
ment System, may elect multiple service coverage if the
election is made no later than 365 days after active
membership in this System.

(d) Beneficiaries. Every member shall nominate a ben-
eficiary and, if desired, a contingent beneficiary, in writ-
ing with the Board. In all these cases, the designated or
contingent beneficiary, as the case may be, shall be the
only one entitled to receive the accumulated deductions or
the death benefit for those who die in service or those
who would be entitled to a benefit under Option 1 under
section 8345 of the Retirement Code (relating to member’s
options). If the beneficiary or designated contingent ben-
eficiary fails to survive the member, the payment, subject
to the limitation in 20 Pa.C.S. § 3101 (relating to pay-
ments to family and funeral directors) shall be paid to the
next of kin. If the applicable limitation cannot be met, the
payment, in the absence of a designated beneficiary, shall
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be paid to the estate upon the submission of documents
required by the Board to authorize payment.

(e) Termination. Upon termination of service, a mem-
ber, by written application, may elect to do one of the
following:

(1) Withdraw the accumulated deductions, thereby for-
feiting other benefit, to which the member would other-
wise be entitled.

(2) Vest the retirement account, thereby making the
member eligible for the vesting benefits as otherwise
provided in this part. If the member is a joint coverage
member, the member may elect to become a full-coverage
member and to pay the lump sum required within 30
days subsequent to termination of service.

(3) Receive an immediate annuity and, in the case of
joint coverage membership, pay the lump sum required to
become a full-coverage member within 30 days of termi-
nation of service.

(f) Rights of vestees. A vestee may, subsequent to
vesting, and at any time during the vesting period,
withdraw the accumulated deductions, thereby forfeiting
other benefits to which the vestee would be otherwise
entitled, or apply for an annuity, if the vestee has at least
five eligibility points. The vestee shall also nominate a
beneficiary to receive the vested benefits should the
vestee fail to survive the receipt of the benefit.

(g) Right of vestee at superannuation age. For a vestee
to be entitled to, and receive, an annuity, effective the
date the vestee attains superannuation age, the vestee
shall file an application no later than 90 days thereafter.
An application subsequently filed shall be effective upon
the date filed. If a vestee dies within the 90-day period
subsequent to superannuation age, not having filed an
application for benefits, the vestee shall be deemed to
have elected the automatic death benefit Option 1.

(h) Nomination of beneficiary or survivor annuitant. A
member in receipt of a reduced annuity, under any of the
options, shall have the following rights with regard to
designation of a beneficiary or survivor annuitant:

(1) If a member elects Option 1, the member may
change the designated beneficiary at any time.

(2) If the member elects a survivor annuity option, a
new survivor annuitant may not be named except when
the survivor annuitant predeceases the member or the
member has a change in marital status subsequent to the
election of the option. In these cases, the annuity shall be
recomputed to be actuarially equivalent as of the date of
recomputation to the annuity in effect immediately prior
thereto. In this case, the member may elect a new option
in addition to the new survivor annuitant. A benefit plan
may not be changed by an annuitant.

(3) An annuitant having a right to reelect an option
and name a new survivor annuitant under the circum-
stances in paragraphs (1) and (2), may do so at any time
after the death of the beneficiary or change in marital
status.

(i) Retirement Code reference: Section 8507 of the Re-
tirement Code (relating to rights and duties of school
employees and members).

MISCELLANEOUS PROVISIONS
§ 215.33. Taxation, attachment and assignment of

funds.
(a) The exemption provided in this section also includes

a spouse’s election authorized under 20 Pa.C.S. §§ 6108
and 6111 (relating to designation of beneficiaries of
insurance or employee death benefits not testamentary;
and, 6109 = combination of charitable trusts (repealed),
6111 = conveyances to defeat marital rights (repealed)) to
the extent applicable.

(b) Retirement Code reference: Section 8533 of the
Retirement Code (relating to taxation, attachment and
assignment of funds).
§ 215.35. (Reserved).

§ 215.36. (Reserved).
[Pa.B. Doc. No. 08-1411. Filed for public inspection August 1, 2008, 9:00 a.m.]
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