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READER’S GUIDE TO THE
PENNSYLVANIA BULLETIN
AND PENNSYLVANIA CODE

Pennsylvania Bulletin

The Pennsylvania Bulletin is the official gazette of
the Commonwealth of Pennsylvania. It is published
every week and includes a table of contents. A
cumulative subject matter index is published quar-
terly.

The Pennsylvania Bulletin serves several pur-
poses. First, it is the temporary supplement to the
Pennsylvania Code, which is the official codification
of agency rules and regulations and other statuto-
rily authorized documents. Changes in the codified
text, whether by adoption, amendment, repeal or
emergency action must be published in the Pennsyl-
vania Bulletin. Further, agencies proposing changes
to the codified text do so in the Pennsylvania
Bulletin.

Second, the Pennsylvania Bulletin also publishes:
Governor’s Executive Orders; State Contract No-
tices; Summaries of Enacted Statutes; Statewide
and Local Court Rules; Attorney General Opinions;
Motor Carrier Applications before the Pennsylvania
Public Utility Commission; Applications and Actions
before the Department of Environmental Protection;
Orders of the Independent Regulatory Review Com-
mission; and other documents authorized by law.

The text of certain documents published in the
Pennsylvania Bulletin is the only valid and enforce-
able text. Courts are required to take judicial notice
of the Pennsylvania Bulletin.

Adoption, Amendment or Repeal of
Regulations

Generally an agency wishing to adopt, amend or
repeal regulations must first publish in the Pennsyl-
vania Bulletin a Notice of Proposed Rulemaking.
There are limited instances when the agency may
omit the proposal step; it still must publish the
adopted version.

The Notice of Proposed Rulemaking contains the
full text of the change, the agency contact person, a
fiscal note required by law and background for the
action.

The agency then allows sufficient time for public
comment before taking final action. An adopted
proposal must be published in the Pennsylvania
Bulletin before it can take effect. If the agency

wishes to adopt changes to the Notice of Proposed
Rulemaking to enlarge the scope, it must repropose.

Citation to the Pennsylvania Bulletin

Cite material in the Pennsylvania Bulletin by
volume number, a page number and date. Example:
Volume 1, Pennsylvania Bulletin, page 801, January
9, 1971 (short form: 1 Pa.B. 801 (January 9, 1971)).

Pennsylvania Code

The Pennsylvania Code is the official codification
of rules and regulations issued by Commonwealth
agencies and other statutorily authorized docu-
ments. The Pennsylvania Bulletin is the temporary
supplement to the Pennsylvania Code, printing
changes as soon as they occur. These changes are
then permanently codified by the Pennsylvania
Code Reporter, a monthly, loose-leaf supplement.

The Pennsylvania Code is cited by title number
and section number. Example: Title 10 Pennsylva-
nia Code, § 1.1 (short form: 10 Pa.Code § 1.1).

Under the Pennsylvania Code codification system,
each regulation is assigned a unique number by
title and section. Titles roughly parallel the organi-
zation of Commonwealth government. Title 1 Penn-
sylvania Code lists every agency and its correspond-
ing Code title location.

How to Find Documents

Search for your area of interest in the Pennsylva-
nia Code. The Pennsylvania Code is available at
www.pacode.com.

Source Notes give you the history of the docu-
ments. To see if there have been recent changes, not
yet codified, check the List of Pennsylvania Code
Chapters Affected in the most recent issue of the
Pennsylvania Bulletin.

A chronological table of the history of Pennsylva-
nia Code sections may be found at www.legis.state.
pa.us.

The Pennsylvania Bulletin also publishes a quar-
terly List of Pennsylvania Code Sections Affected
which lists the regulations in numerical order,
followed by the citation to the Pennsylvania Bulle-
tin in which the change occurred. The Pennsylvania
Bulletin is available at www.pabulletin.com.

SUBSCRIPTION INFORMATION: (717) 766-0211
GENERAL INFORMATION AND FINDING AIDS: (717) 783-1530
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Printing Format
Material proposed to be added to an existing rule or regulation is printed in bold face and material proposed to be
deleted from such a rule or regulation is enclosed in brackets [ ] and printed in bold face. Asterisks indicate ellipsis
of Pennsylvania Code text retained without change. Proposed new or additional regulations are printed in ordinary style
face.

Fiscal Notes

Section 612 of The Administrative Code of 1929 (71 P. S. § 232) requires that the Office of Budget prepare a fiscal
note for regulatory actions and administrative procedures of the administrative departments, boards, commissions or
authorities receiving money from the State Treasury stating whether the proposed action or procedure causes a loss
of revenue or an increase in the cost of programs for the Commonwealth or its political subdivisions; that the fiscal note
be published in the Pennsylvania Bulletin at the same time as the proposed change is advertised; and that the fiscal
note shall provide the following information: (1) the designation of the fund out of which the appropriation providing for
expenditures under the action or procedure shall be made; (2) the probable cost for the fiscal year the program is
implemented; (3) projected cost estimate of the program for each of the five succeeding fiscal years; (4) fiscal history of
the program for which expenditures are to be made; (5) probable loss of revenue for the fiscal year of its
implementation; (6) projected loss of revenue from the program for each of the five succeeding fiscal years; (7) line item,
if any, of the General Appropriation Act or other appropriation act out of which expenditures or losses of Commonwealth
funds shall occur as a result of the action or procedures; (8) recommendation, if any, of the Secretary
of the Budget and the reasons therefor.

The required information is published in the foregoing order immediately following the proposed change to which it
relates; the omission of an item indicates that the agency text of the fiscal note states that there is no information
available with respect thereto. In items (3) and (6) information is set forth for the first through fifth fiscal years; in that
order, following the year the program is implemented, which is stated. In item (4) information is set forth for the
current and two immediately preceding years, in that order. In item (8) the recommendation, if any, made by the
Secretary of Budget is published with the fiscal note. See 4 Pa. Code § 7.231 et seq. Where “no fiscal impact” is
published, the statement means no additional cost or revenue loss to the Commonwealth or its local political subdivision
is intended.

Reproduction, Dissemination or Publication of Information
Third parties may not take information from the Pennsylvania Code and Pennsylvania Bulletin and reproduce,
disseminate or publish such information except as provided by 1 Pa. Code § 3.44. 1 Pa. Code § 3.44 reads as follows:

§ 3.44. General permission to reproduce content of Code and Bulletin.

Information published under this part, which information includes, but is not limited to, cross references, tables of
cases, notes of decisions, tables of contents, indexes, source notes, authority notes, numerical lists and codification
guides, other than the actual text of rules or regulations may be reproduced only with the written consent of the
Bureau. The information which appears on the same leaf with the text of a rule or regulation, however, may be
incidentally reproduced in connection with the reproduction of the rule or regulation, if the reproduction is for the
private use of a subscriber and not for resale. There are no other restrictions on the reproduction of information
published under this part, and the Commonwealth hereby consents to a reproduction.

PENNSYLVANIA BULLETIN, VOL. 42, NO. 32, AUGUST 11, 2012



5143

List of Pa. Code Chapters Affected

The following numerical guide is a list of the chapters of each title of the Pennsylvania Code affected by documents

published in the Pennsylvania Bulletin during 2012.

4 Pa. Code (Administration)

................................................ 1631
5 PP 3559, 3561, 5146
6 1633, 3199, 3559, 3561, 3563, 5146
T 5148
2 P 3566, 5148
Statements of Policy
9..... 217, 935, 1246, 2039, 2749, 4181, 4476, 4916, 5239
B8 5242
7 Pa. Code (Agriculture)
Proposed Rules
AB 5218
T6 e 5218
143 1378
22 Pa. Code (Education)
Adopted Rules
Ao 1859
10 o 4574
25 Pa. Code (Environmental Protection)
Adopted Rules
121 o 4459
126 4459
128 4462
180 o 4463
806 .. 2193
Proposed Rules
A 553
BB . e 1228
08 4367
105 553
121 779, 3596, 4363
128 3596
12 779
180 o 779
189 L 3596, 4363
Statements of Policy
16 4187
34 Pa. Code (Labor and Industry)
Adopted Rules
28 2273
Proposed Rules
B 2378
22D 4468
A0 L 1861
5 1861
40 Pa. Code (Liquor)
Adopted Rules
P 388
1] 4465
Proposed Rules
1 1504

49 Pa. Code (Professional and Vocational Standards)

.............................................. 2955
18 2955
22 5182
5 1 769
3 15 1376
Proposed Rules
16 o 1122, 2469, 3597
18 e 2469, 3597
275 J 2474, 3607
52 Pa. Code (Public Utilities)
Adopted Rules
B 5185
BT e 9
B 9
B e 2159
B 3728
B e 9
BT e 9
1055 777
Proposed Rules
B 796, 3458
5 3454
B L 2034, 3458
B L 3458, 3458
/2P 3458
1005 L 2746

69 .. 1034, 1044

.............................................. 3230
B 2730
16D 1992
188 e 2000
209 L 2007
T10T oo 2010
1121 o 2015
1168 o 2023
1187 673, 3733
1189 L 3733
3041 .. 2000, 2029
6210 .. 3261
Statements of Policy
1187 e 3748
3270 675
3280 . 675
3200 . 675
58 Pa. Code (Recreation)

Adopted Rules

B 3445
B L 1502
T 1859
1 3 P 5213
18D 3581
180 3581
141 .00 3588, 3590, 3591, 3592, 3593, 5214
148 5215

PENNSYLVANIA BULLETIN, VOL. 42, NO. 32, AUGUST 11, 2012



147 o 3594, 4305, 5216
4018 . 2585
461a .. 2585, 4305
ABBA i 2585
ABTA it 2585
D21 L 2585, 2629
D2 2649
D24 L 2675, 4305
D2 2585
D26 2629
DT e 2629
D28 2675, 4305
B2 2675, 4305
5T 1 P 2877
D33 e 2877
DD 2886
5 3 PP 2886
B8O 2886
DA 2906
DA 2906
DD 2906
DAY L 2922, 4320
55 3 PP 2686
BB 2686
Y5 4320, 4584
51 P 4333
5151 P 4333
BBl L 2922, 4320
BB 4320, 4584
BB 4333
BT e 2877
BB 4333
BT 2686
B 2686
T 4697
B01a .. 2629
B08a i e 2649
6058 . 2675, 4305
B098 .. 2629
6108 . 2629
6188 i 2675, 4305
6158 . 2675, 4305
6178 2877
6198 .. 2877
B21a o 2886
6238 . 2886
B2 2886
B27a 2906
6208 . 2906
B31a 2906
B38a i 2922, 4320
B3B8 2686
B3Ta ot 2686
B398 . 4320, 4584
B41a . 4333
B48a 4333
6458 L. 2922, 4320
BATA 4320, 4584
6498 . 4333
B51a . 2877
B58a 4333
BBBa 2686
BBTa 2686
Proposed Rules

20 4720
Bl 1862
BB e 3449
T 3449
O3 3446

00 3446
105 . 3446
109 .o 3446
115 4472
131 3268, 5236
183 5238
135 1238, 5235
189 1238, 1864
141 ......... .. 1231, 1232, 1233, 1235, 1236, 3268, 5234
143 3267
147 o 1244, 3270, 5236
401a .o 2962
4352 .. 2962
43Ta oo 2962
441la .. 2962

61 Pa. Code (Revenue)
Proposed Rules

T 1222
117 2381
119 L 2381
121 2381
901 ..o 1222

67 Pa. Code (Transportation)
Adopted Rules

28l 25
Proposed Rules

B 3746
5 4704
A48 4702

Statements of Policy
190 .o 2481

101 Pa. Code (General Assembly)
Statements of Policy
5 8 29

201 Pa. Code (Rules of Judicial Administration)

................................................ 4907
5 S 4907
204 Pa. Code (Judicial System General Provisions)
Adopted Rules
8l o 1637, 2186, 3127, 3431
8 1638
83 i 1637, 1639, 2186, 3127, 3431
8D 5156
8T i 5156
8O 5156
Ol 5156
0 i 5156
Proposed Rules
21 658
308 L 1798, 4846
210 Pa. Code (Appellate Procedure)
Adopted Rules
L o 2269
B 374, 4693
L5 2269
5 N 2269
5 2269
3 3569
BT o 1642, 4450
B L e 4450

PENNSYLVANIA BULLETIN, VOL. 42, NO. 32, AUGUST 11, 2012



Proposed Rules

1o 1640
B 1360
15 o 1360
10 1986
21 1640
BT 659

225 Pa. Code (Rules of Evidence)
Adopted Rules
Article VI ... .. 1858

231 Pa. Code (Rules of Civil Procedure)
Adopted Rules

200 .. 377, 1363
1700 oo 2954
1910 .o 379, 545, 930
3000 ... 4907
4000 ..o 3574
Part IT ... 4908
Proposed Rules

200 .. 377
1900 oo 3722
1910 ..o 1642, 3722, 3724, 3726
1915 o 1660

234 Pa. Code (Rules of Criminal Procedure)
Adopted Rules

3 1364, 4140
D 2465, 4140
B 545, 4140
O 4140
10 o 4140
Proposed Rules

L o 380, 5164
D 1369, 4568
B e 380, 1369, 4568
B 4568

5145

237 Pa. Code (Juvenile Rules)
Adopted Rules

P 547, 3203
2 4908, 4909
N 3203, 4909
4o 664, 4909
D 1214, 4909
B 1214
8 4909

246 Pa. Code (Minor Court Civil Rules)
Adopted Rules
1000 .. 4913

Proposed Rules

249 Pa. Code (Philadelphia Rules)
Unclassified ... 1217, 1372, 2186, 2188, 2467, 3130, 4160

252 Pa. Code (Allegheny County Rules)
Unclassified . . ... 930, 2727, 3436, 3437, 3438, 3439, 3440

255 Pa. Code (Local Court Rules)

Unclassified .......................... 8, 203, 550, 551,
669, 670, 671, 762, 766, 768, 934, 1033, 1121, 1219, 1375,
1500, 1661, 1662, 1989, 1990, 1991, 2189, 2270, 2271,
2371, 2372, 2374, 2728, 3134, 3136, 3206, 3228, 3440,
3443, 3576, 3579, 4162, 4164, 4177, 4457, 4570, 4913,

4914, 5167, 5179, 5180

PENNSYLVANIA BULLETIN, VOL. 42, NO. 32, AUGUST 11, 2012



5146

THE GOVERNOR

Title 4—ADMINISTRATION

PART I. GOVERNOR’S OFFICE
[ 4 PA. CODE CHS. 5 AND 6 ]
[ EXECUTIVE ORDER NO. 2012-10]
Governor’s Advisory Commission on Latino Affairs

July 9, 2012

Whereas, Latinos in Pennsylvania make unique, diverse and valuable
contributions to the culture, society and economy of Pennsylvania, which
have a beneficial impact on life in the Commonwealth; and

Whereas, the Commonwealth is committed to providing equality and
opportunity for all its citizens, including increased access for Latinos to
civic, economic and educational opportunities in Pennsylvania; and

Whereas, it will benefit the Commonwealth to define and address the
unique contributions, needs and concerns of the Latino community, in order
to improve the lives of all Pennsylvanians.

Now, Therefore, I, Tom Corbett, Governor of the Commonwealth of
Pennsylvania, by virtue of the authority vested in me by the Constitution of
the Commonwealth of Pennsylvania and other laws, do hereby reestablish
the Governor’s Advisory Commission on Latino Affairs as the Common-
wealth’s advocate agency for Latinos as herein set forth.

D V. e

Governor
Fiscal Note: 2012-10. No fiscal impact; (8) recommends adoption.
Annex A
TITLE 4. ADMINISTRATION
PART I. GOVERNOR’S OFFICE
CHAPTER 5. COUNCILS AND COMMITTEES

Subchapter T. (Reserved)

Sec.
5.212—5.219. (Reserved).

CHAPTER 6. ADDITIONAL COUNCILS AND COMMITTEES

Subchapter QQ. GOVERNOR’S ADVISORY COMMISSION ON
LATINO AFFAIRS

Sec.

6.521. Functions.

6.522. Composition.

6.523. Terms of membership.

6.524. Compensation.

6.525. Relationship with other agencies.
6.526. Reports.

6.527. Procedures.

6.528. Effective date.

6.529. Rescission.

§ 6.521. Functions.
The Governor’s Advisory Commission on Latino Affairs shall:

(1) Advise the Governor on policies, procedures, legislation and regula-
tions that impact the Latino community.
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(2) Develop, review and recommend to the Governor policies in the areas
of health and human services, housing, education, employment, business
formation and other relevant areas which impact the Latino community.

(3) Provide appropriate assistance and advice to the Pennsylvania
Minority Business Development Authority and work with the Bureau of
Equal Employment Opportunity within the Office of Human Resources
Management in the Governor’s Office of Administration to strengthen the
enforcement of the Commonwealth’s antidiscriminatory hiring, retention
and promotion policies.

(4) Serve as a liaison to Federal, State and local agencies to ensure that
programs impacting the Latino community are effectively utilized and
promoted.

(5) Serve as a resource for community groups and provide forums for
developing strategies and programs that will expand and enhance the civic,
social, educational, cultural and economic status of the Latino community.

(6) Identify programs, scholarships, mentoring programs, sources of fund-
ing or other resources for the benefit and advancement of Latinos.

(7) Promote the cultural arts of the Latino community throughout this
Commonwealth.

§ 6.522. Composition.

(a) The Governor’s Advisory Commission on Latino Affairs (Commission)
shall consist of no more than 25 members appointed by the Governor who
are representatives of the Latino community in this Commonwealth or
others who have an interest in the success of the Latino community and
provide value to the work of the Commission.

(b) The Governor will designate one Commission member or the Execu-
tive Director of the Commission to serve as chairperson. The Governor may
designate one Commission member or the Executive Director of the
Commission to serve as vice-chairperson of the Commission. The chairper-
son and vice-chairperson serve at the pleasure of the Governor.

(¢) The Governor will appoint an Executive Director of the Commission
who serves at the pleasure of the Governor and who may be a member of
the Commission.

§ 6.523. Terms of membership.

(a) Members will be appointed for terms of 2 years and continue to serve
until successors are appointed. A member may be reappointed for one or
more additional terms. Members serve at the pleasure of the Governor.

(b) If a vacancy occurs on the Governor’s Advisory Commission on Latino
Affairs (Commission), the Governor will appoint a successor. The successor
will be appointed for a full 2-year term. A successor may be reappointed for
one or more additional terms.

(¢) A member who is absent from two consecutive meetings of the
Commission, without excuse, shall forfeit membership on the Commission.

§ 6.524. Compensation.

Members of the Governor’s Advisory Commission on Latino Affairs will
not receive compensation for their service except that members may be
reimbursed for travel in accordance with Commonwealth policy. See Chapter
40 (relating to travel and subsistence).

§ 6.525. Relationship with other agencies.

Agencies under the Governor’s jurisdiction shall cooperate with and
provide assistance and support as needed by the Governor’s Advisory
Commission on Latino Affairs to carry out its functions effectively.

§ 6.526. Reports.

The Governor’s Advisory Commission on Latino Affairs may submit
reports to the Governor or the Governor’s designee, as it deems necessary,
on issues affecting Latinos in this Commonwealth.
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§ 6.527. Procedures.

(a) The Governor’s Advisory Commission on Latino Affairs (Commission)
is authorized to establish subcommittees and rules and procedures for the
effective implementation of its functions consistent with this subchapter.
Subcommittees may include advisory nonmembers, if approved by the
Commission chairperson.

(b) A majority of the Commissioners serving at any time constitutes a
quorum.

§ 6.528. Effective date.

This subchapter takes effect July 9, 2012, and remains in effect unless
revised or rescinded by the Governor.

§ 6.529. Rescission.
Executive Order 2003-9 is rescinded.

[Pa.B. Doc. No. 12-1498. Filed for public inspection August 10, 2012, 9:00 a.m.]

PART I. GOVERNOR’S OFFICE
[ 4 PA. CODE CHS. 7 AND 7a ]
[ EXECUTIVE ORDER NO. 2012-11 ]

Permit Decision Guarantee for the Department of Environ-
mental Protection

July 24, 2012

Whereas, it is the Commonwealth’s constitutional responsibility to con-
serve and maintain Pennsylvania’s public natural resources for generations
yet to come; and

Whereas, the Commonwealth fulfills this mission in part through the
granting of permits and other approvals (“permits”) by the Department of
Environmental Protection (the “Department”) for specific regulated activi-
ties; and

Whereas, the Department’s permitting function places significant respon-
sibilities and obligations on the regulated community-individuals, small
businesses, local governments and industry alike; and

Whereas, delays in making permitting decisions often have significant
impacts on the individual, government and business planning processes and
do not enhance the ability of the Department to protect the Common-
wealth’s natural resources; and

Whereas, both the Commonwealth and its diverse population have a vital
interest in timely answers within reasonable time frames, but not at the
expense of public comment and good environmental decisions; and

Whereas, permit applicants have the responsibility to submit applications
that are complete and meet all requirements and include all information
necessary for the agency to make a decision; and

Whereas, Executive Order 1995-5 Money-Back Guarantee Permit Review
Program for the Department of Environmental Protection issued by Gover-
nor Thomas J. Ridge on August 23, 1995, established definitive processing
times for permit applications under review by the Department; and

Whereas, the Department has identified further improvements to its
permitting processes that can build on the successes of Executive Order
1995-5, Money-Back Guarantee Permit Review Program for the Department
of Environmental Protection.
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Now, Therefore, 1, Tom Corbett, Governor of the Commonwealth of
Pennsylvania, by virtue of the authority vested in me by the Constitution of
the Commonwealth of Pennsylvania and other laws, do hereby establish the
Permit Decision Guarantee for the Department of Environmental Protec-

tion, as hereinafter set forth.
/ W
/ Sz

Governor
Fiscal Note: 2012-11. No fiscal impact; (8) recommends adoption.
Annex A
TITLE 4. ADMINISTRATION
PART I. GOVERNOR’S OFFICE
CHAPTER 7. MISCELLANEOUS PROVISIONS

Subchapter RR. (Reserved)

Sec.
7.651—7.659. (Reserved).

CHAPTER 7a. ADDITIONAL MISCELLANEOUS PROVISIONS

Subchapter H. PERMIT DECISION GUARANTEE FOR THE
DEPARTMENT OF ENVIRONMENTAL PROTECTION

Sec.

7a.91. Types of permits covered.

7a.92. Applicant responsibilities.

7a.93. Department of Environmental Protection responsibilities.
7a.94. Coordinated permits.

7a.95. Staff evaluation.

7a.96. Information technology tools.
7a.97. Effective date.

7a.98. Termination date.

7a.99. Rescission.

§ 7a.91. Types of permits covered.

This subchapter authorizes the Department of Environmental Protection
(Department) to establish by policy, using an open and participatory process,
the elements of the Permit Decision Guarantee Program and the specific
permits covered by the permit decision guarantee. Permits may include
those with the most direct impacts on protection of public health, safety and
the environment, as well as economic development. The Department will
periodically revise and republish the policy as needed. Notice of these
actions will be published in the Pennsylvania Bulletin.

§ 7a.92. Applicant responsibilities.

The permit applicant is responsible for submitting an application that
contains the information needed by the Department of Environmental
Protection (Department) to make a decision and meets applicable environ-
mental statutory and regulatory requirements. The applicant is encouraged
to schedule a preapplication conference with the Department as soon as
practicable to discuss the permitting needs for the total project.

§ 7a.93. Department of Environmental Protection responsibilities.

The Department of Environmental Protection (Department) will establish
clear guidance that describes permit application requirements. The permit
decision guarantee policy (policy) developed by the Department for imple-
mentation of this subchapter must include a predictable processing time for
each permit application covered by the permit decision guarantee. The
policy must establish that the Department will strive to process
environmentally-protective applications as expeditiously as possible but no
longer than the established processing times. The policy must indicate that
only applications that are complete and technically adequate are eligible for
the permit decision guarantee and that incomplete or severely deficient
applications will be returned to the applicant. The processing time is the
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total number of business days beginning with the receipt of an application
and ending with the final action by the Department.

§ 7a.94. Coordinated permits.

The Department of Environmental Protection (Department) will coordi-
nate the review of applications for projects with multiple permits. The
Department will develop and update, as needed, a permit coordination
policy that is consistent with the permit decision guarantee.

§ 7a.95. Staff evaluation.

The Department of Environmental Protection will establish performance
standards for staff engaged in permit reviews and consider compliance with
the review deadlines a factor in job performance evaluations.

§ 7a.96. Information technology tools.

The Department of Environmental Protection will develop, implement and
improve available information tools to include an automated system, when
possible, for notifications, permit applications, form letters regarding appli-
cation completeness and technical deficiency, and general permit registra-
tion notifications.

§ 7a.97. Effective date.

This subchapter takes effect July 24, 2012. Applications received by the
Department of Environmental Protection on or after July 24, 2012, are
included in the Permit Decision Guarantee Program.

§ 7a.98. Termination date.

This subchapter remains in effect until amended or rescinded by the
Governor.

§ 7a.99. Rescission.

Executive Order 1995-5 is rescinded.

[Pa.B. Doc. No. 12-1499. Filed for public inspection August 10, 2012, 9:00 a.m.]
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Recent Actions during the 2012 Regular Session of the General Assembly

The following is a summary of recent actions of the General Assembly during the 2012 Regular Session

Doc.
No.

075

076

077

078

079

080

081

082

083

084

085

086

087

088

089
090

091

092

Date of

Action

Jun 29

Jun 29

Jun 29

Jun 29

Jun 30

Jun 30

Jun 30

Jun 30

Jun 30

Jul 2

Jul 2

Jul 2

Jul 2

Jul 5

Jul 5
Jul 5

Jul 5

Jul 5

Subject Matter

Judicial Code (42 Pa.C.S.)—expert testi-
mony in certain criminal proceedings

Regulatory Review Act—legislative intent
and proposed regulations and procedures
for review

Kyle D. Pagerly Memorial Highway—
designation

Health and Safety (35 Pa.C.S.)—Volunteer
Companies Loan Fund, scope of chapter,
establishment and award of grants, addi-
tional funding, allocation of appropriated
funds and for expiration of authority and
editorial changes

Judicial Code (42 Pa.C.S.)—oaths and
acknowledgements, senior judge opera-
tional support grants and expiration of
provisions relating to access to justice

Public Welfare Code—omnibus amend-
ments

Crimes Code (18 Pa.C.S.)—gambling de-
vices, gambling, etc.

Public School Code of 1949—omnibus
amendments

Municipal Waste Planning, Recycling and
Waste Reduction Act—municipal imple-
mentation of recycling programs

Vehicle Code (75 Pa.C.S.)—display of reg-
istration plate, learners’ permits, auto-
mated red light enforcement systems in
certain municipalities and specific powers
of department and local authorities

Tax Reform Code of 1971—omnibus
amendments

Department of Banking Code—conflicts of
interest and penalty, reorganizing the De-
partment of Banking and the Pennsylva-
nia Securities Commission and related
repeals

Fiscal Code—omnibus amendments

Transportation (74 Pa.C.S.)—public-
private transportation partnerships and a
related repeal

Robert V. Cotton Bridge—designation

Medical Practice Act of 1985—Ilicensure of
prosthetists, orthotists, pedorthists and
orthotic fitters

Crimes Code (18 Pa.C.S.) and Judicial
Code (42 Pa.C.S.)—omnibus amendments

Bill Printer’s Effective
Number Number Date
2012 General Acts of Regular Session Enacted—Act 075 through 143

HB1264 PN3643 60 days
HB1349 PN3773 60 days
HB2027 PN2776 60 days
SB0866 PN2270 Immediately
HB1026 PN3876 Immediately™
HB1261 PN3884 Immediately*
HB1893 PN3877 Immediately
HB1901 PN3885 Immediately™
HB1934 PN3589 60 days
HB0254 PN3874 Immediately*
HB0761 PN3894 Immediately*
HB2438 PN3659 Immediately™
SB1263 PN2351 Immediately
HB0003 PN3769 Immediately*
HB0017 PN2466 60 days
HB0048 PN3846 Immediately
HBO0075 PN3827 Immediately*
HB0197 PN3834 Immediately*

General Local Government Code (53
Pa.C.S.)—review of agreements by Local
Government Commission and hotel room
rental
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Doc.
No.

093

094

095

096

097

098

099

100

101

102
103

104

105

106

107

108

109

110

111

112

Date of
Action

Jul 5

Jul 5

Jul 5

Jul 5

Jul 5

Jul 5

Jul 5

Jul 5
Jul 5

Jul 5
Jul 5

Jul 5

Jul 5

Jul 5
Jul 5

Jul 5

Jul 5
Jul 5
Jul 5

Jul 5

Bill
Number
HB0208

HB0532

HB0608

HBO0807

HB0823

HB0864

HB0869

HB0970

HB0973

HB1055
HB1269

HB1343

HB1363

HB1525

HB1539

HB1720

HB1820

HB1908

HB1960

HB2135

THE GENERAL ASSEMBLY

Printer’s
Number

PN3491

PN3601

PN0592

PN3586

PN3792

PN3875

PN3891

PN3493

PN3835

PN3577
PN2161

PN3828

PN3837

PN3714

PN3790

PN2589

PN3687

PN3842

PN2674

PN3603

Effective
Date

60 days

180 days

60 days

30 days

60 days

60 days

60 days

Immediately
Immediately

180 days
120 days

60 days

Immediately

60 days
Immediately

60 days

Immediately*
60 days
Immediately

120 days

Subject Matter

Vehicle Code (75 Pa.C.S.)—driving while
operating privilege is suspended or re-
voked, duties of drivers in accidents in-
volving death or personal injury and sub-
sequent convictions of certain offenses

Children and Developmentally Disabled
Patient Access to Quality Dental Care Act

Surface Mining Conservation and Recla-
mation Act—mining permit and bioenergy
crop bonding

Biofuel Development and In-State Produc-
tion Incentive Act—omnibus amendments

Pennsylvania Municipalities Planning
Code—notice to school district, application
for final approval and wastewater process-
ing cooperative planning

Vehicle Code (75 Pa.C.S.)—Pedalcycle and
Pedestrian Advisory Committee

Vehicle Code (75 Pa.C.S.)—drivers in fu-
neral processions and for use and display
of illuminated signs

Uniform Real Property Electronic Record-
ing Act

Vital Statistics Law of 1953—omnibus
amendments

Professional Employer Organization Act

Vehicle Code (75 Pa.C.S.)—special license
plate for recipients of the Silver Star,
Bronze Star and Bronze Star for Valor
and special plates for recipients of the
Distinguished Service Cross, Distin-
guished Flying Cross, Navy Cross or Air
Force Cross

Commonwealth Higher Education Mod-
ernization Act

Public School Code of 1949—certain cir-
cumstances in which strikes are prohib-
ited, continuing professional development
and program of continuing professional
development

Health Club Act—employee available to
administer CPR

Workforce Development Act—Keystone
Works Program

Probate, Estates and Fiduciaries Code (20
Pa.C.S.)—uniform adult guardianship and
protective proceedings jurisdiction

Minimum Wage Act of 1968—minimum
wages and exemptions

Towing and Towing Storage Facility Stan-
dards Act

Prescribed Pediatric Extended Care Cen-
ters Act—regulations

Portable Electronics Insurance Act
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No.
113

114

115

116
117
118

119

120

121

122

123

124

125

126

127
128

129

130

131

132

133

Date of
Action

Jul 5

Jul 5

Jul 5

Jul 5
Jul 5
Jul 5

Jul 5
Jul 5
Jul 5

Jul 5

Jul 5

Jul 5

Jul 5

Jul 5

Jul 5
Jul 5

Jul 5

Jul 5

Jul 5

Jul 5

Jul 5

Bill
Number
HB2151

HB2199

HB2215

HB2267
HB2345
HB2349

HB2390

HB2406

SB0008

SB0100

SB0157

SB0237

SB0351

SB0449

SB0637
SB0707

SB0887

SB1174

SB1301

SB1308

SB1321

THE GENERAL ASSEMBLY

Printer’s
Number

PN3333

PN3888

PN3110

PN3786
PN3473
PN3476

PN3604

PN3829

PN2269

PN2272

PN2289

PNO0722

PN2326

PN2248

PN2347
PN0694

PN0903

PN2350

PN2334

PN1732

PN2237

Effective
Date

120 days

60 days

60 days

Immediately*
60 days
60 days

Immediately
Immediately
Immediately

Immediately*

60 days

60 days

60 days

180 days

Jan 1, 2013
60 days

60 days

60 days

Immediately

60 days

60 days

5153

Subject Matter

Vehicle Code (75 Pa.C.S.)—registration of
snowmobile or ATV, certificate of title for
snowmobile or ATV, fees and records, vin-
tage snowmobile permits and operation by
persons under age sixteen

Vehicle Code (75 Pa.C.S.)—schedule of
convictions and points and obedience to
traffic control devices warning of hazard-
ous conditions

Officer John David Dryer Memorial Inter-
change—designation

Liquor Code—omnibus amendments
Albert Earl Momme Bridge—designation

Purple Heart Memorial Bridge of Jef-
ferson County—designation

General Local Government Code (53
Pa.C.S.)—omnibus amendments

Conveyance—Commonwealth property in
multiple counties

Pennsylvania eHealth Information Tech-
nology Act

Crimes Code (18 Pa.C.S.), Judicial Code
(42 Pa.C.S.) and Prisons and Parole Code
(61 Pa.C.S.)—omnibus amendments

Task force on homeless children’s educa-
tion—establishment, powers and duties
and administrative support

Judicial Code (42 Pa.C.S.)—Common-
wealth portion of fines

Judicial Code (42 Pa.C.S.)—Good Samari-
tan civil immunity for use of automated
external defibrillator and nonmedical good
Samaritan civil immunity

Public School Code of 1949—child abuse
recognition and reporting training

Public Works Employment Verification Act

Military and Veterans Code (51 Pa.C.S.)—
educational leave of absence

Landlord and Tenant Act of 1951—
disposition of abandoned personal prop-
erty

Housing Authorities Law—omnibus
amendments

General Local Government Code (53
Pa.C.S.)—cities and counties of the first
class, administration and procedure and
applicability

State System of Higher Education Intel-
lectual Property Act

Municipalities Financial Recovery Act—
contents, plan not affected by certain col-
lective bargaining agreements or settle-
ments, filing municipal debt adjustment
under Federal law, collective bargaining
agreements, furlough of employees and
disputes
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Doc.
No.
134

135

136

137

138

139

140

141

142

143

008A

009A

010A

011A

012A

013A

014A

THE GENERAL ASSEMBLY

Subject Matter

Public School Code of 1949—purposes and
general powers

Air Pollution Control Act—Department of
Environmental Protection and control of
volatile organic compounds from gasoline-
dispensing facilities

Insurance Company Law of 1921—omni-
bus amendments

Representative Sam Morris and Eleanor
Morris Memorial Bridge—designation

Occupational Therapy Practice Act—
creation of board, requirements for
licensure, practice and referral, renewal of
license, refusal, suspension or revocation
of license and impaired professionals pro-
gram

Judicial Code (42 Pa.C.S.)—subpoena of
records

Transportation (74 Pa.C.S.)—designation
of U.S. Route 202 Parkway in Montgom-
ery and Bucks County as scenic byway
and designation of bridge on U.S. Route
202 Parkway in Montgomery Township,
Montgomery County as the Chief Richard
J. Brady Bridge

Public School Code of 1949—omnibus
amendments

County Code—authorization of five per
centum hotel tax in certain counties of the
fifth class

County Code—authorization of hotel tax

Department of Labor and Industry and
Department of Community and Economic
Development—workers’ compensation, oc-
cupational diseases and Office of Small
Business Advocate

General Appropriation Act of 2012—
enactment

Pennsylvania State University—education
and general expenses, agricultural re-
search and extension services and Penn-
sylvania College of Technology

University of Pittsburgh—education and
general expenses and rural education out-
reach

Temple University—education and general
expenses

Lincoln University—education and gen-
eral expenses

Date of Bill Printer’s Effective
Action Number Number Date
Jul 5 SB1322 PN1743 60 days
Jul 5 SB1386 PN2247 Immediately
Jul 5 SB1464 PN2238 Immediately*
Jul 5 SB1465 PN2059 60 days
Jul 5 SB1528 PN2213 60 days
Jul 5 SB1535 PN2299 60 days
Jul 5 SB1551 PN2332 60 days
Jul 12 HB1307 PN3771 Immediately*
Jul 12 HB1588 PN3346 Immediately
Jul 12 HB1749 PN2238 60 days

2012 Appropriation Acts of Regular Session Enacted—Act 008A through 014A
Jun 29 SB1478 PN2244 Immediately*
Jun 30 SB1466 PN2335 Immediately*
Jul 2 SB1122 PN2312 Immediately*
Jul 2 SB1123 PN2313 Immediately*
Jul 2 SB1124 PN2314 Immediately*
Jul 2 SB1125 PN2315 Immediately*
Jul 2 SB1126 PN2316 Immediately*

* denotes an effective date with exceptions

University of Pennsylvania—veterinary
activities and Center for Infectious Dis-
eases
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Effective Dates of Statutes

The effective dates specified previously for laws and appropriation acts were contained in the applicable law or
appropriation act. Where no date is specified or where the effective date specified is prior to the date of enactment, the
effective date is 60 days after final enactment except for statutes making appropriations or affecting budgets of political
subdivisions. See 1 Pa.C.S. §§ 1701—1704 (relating to effective dates of statutes).

Advance Copies of Statutes

Section 1106 of Title 1 of the Pennsylvania Consolidated Statutes provides that the prothonotaries of each county shall
file advance copies of statutes in their offices for public inspection until the Laws of Pennsylvania are generally available.
Section 2406(h) of The Administrative Code of 1929 provides that the Department of General Services (Department) shall
distribute advance sheets of the Laws of Pennsylvania to each law judge of the courts, to every county and public library
of this Commonwealth and to each member of the General Assembly. These copies shall be furnished without charge. The
Departrgent shall also mail one copy of each law enacted during any legislative session to any person who pays to it the
sum of $25.

Requests for annual subscriptions for advance copies of statutes should be sent to the State Bookstore, Commonwealth
Keystone Building, 400 North Street, Harrisburg, PA 17120, accompanied by a check or money order in the sum of $25,
payable to the “Commonwealth of Pennsylvania.”

ROBERT ZECH, Jr.,
Director
Legislative Reference Bureau
[Pa.B. Doc. No. 12-1500. Filed for public inspection August 10, 2012, 9:00 a.m.]
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Title 204—JUDICIAL
SYSTEM GENERAL
PROVISIONS

PART V. PROFESSIONAL ETHICS AND CONDUCT
[ 204 PA. CODE CHS. 85, 87, 89, 91 AND 93]

Amendments to Rules of Organization and Proce-
dure of the Disciplinary Board of the Supreme
Court of Pennsylvania; Order No. 73

The Rules of Organization and Procedure of the Board
have been drafted to restate in full the substance of the
Pennsylvania Rules of Disciplinary Enforcement. By Or-
ders dated March 19, 2012, April 9, 2012, and May 17,
2012, the Supreme Court of Pennsylvania amended
Pa.R.D.E. 216, 218, 214, 219, 102, 203, 204, 205, 207, 208,
215 and 402, respectively. By this Order, the Board is
making conforming changes to its Rules to reflect the
adoption of those amendments. This order also updates
the address of the Board’s District III Office, reduces the
number of briefs required to be filed with the Board and
makes clarifying corrections to Rule 89.4(c) and the third
official note to Rule 89.273.

The Disciplinary Board of the Supreme Court of Penn-
sylvania finds that:

(1) To the extent that 42 Pa.C.S. § 1702 (relating to
rule making procedures) and Article II of the act of July
31, 1968 (P.L. 769, No. 240), known as the Common-
wealth Documents Law, would otherwise require notice of
proposed rulemaking with respect to the amendments
adopted hereby, those proposed rulemaking procedures
are inapplicable because the amendments adopted hereby
relate to agency procedure and are perfunctory in nature.

(2) The amendments to the Rules of Organization and
Procedure of the Board adopted hereby are not inconsis-
tent with the Pennsylvania Rules of Disciplinary Enforce-
ment and are necessary and appropriate for the adminis-
tration of the affairs of the Board.

The Board, acting pursuant to Pa.R.D.E. 205(c)(12),
orders:

(1) Title 204 of the Pennsylvania Code is hereby
amended as set forth in Annex A hereto.

(2) The Secretary of the Board shall duly certify this
Order, and deposit the same with the Administrative
Office of Pennsylvania Courts as required by Pa.R.J.A.
103(c).

(3) The amendments adopted hereby shall take effect
upon publication in the Pennsylvania Bulletin.

(4) This Order shall take effect immediately.

By The Disciplinary Board of the
Supreme Court of Pennsylvania

ELAINE M. BIXLER,
Secretary

Annex A

TITLE 204. JUDICIAL SYSTEM GENERAL
PROVISIONS

PART V. PROFESSIONAL ETHICS AND CONDUCT

Subpart C. DISCIPLINARY BOARD OF THE
SUPREME COURT OF PENNSYLVANIA

CHAPTER 85. GENERAL PROVISIONS
§ 85.2. Definitions.

(a) Subject to additional definitions contained in subse-
quent provisions of this subpart which are applicable to
specific chapters, subchapters or other provisions of this
subpart, the following words and phrases, when used in
this subpart shall have, unless the context clearly indi-
cates otherwise, the meanings given to them in this
section:

* & * *k *

Prothonotary—The Prothonotary of the Supreme Court
of Pennsylvania.

Public Reprimand—Public reprimand by the
Board.

Respondent-attorney—Includes any person subject to
the Enforcement Rules (See § 85.3(a) (relating to jurisdic-
tion)).

* & * * *

§ 85.5. Location of Office of Disciplinary Counsel.
* * *k & Ed

(b) Disciplinary District Offices. The present locations
of the district offices of the Office of Disciplinary Counsel
and the office of the Assistant Disciplinary Counsel for
each such disciplinary district are:

* & * *k *

(3) District IIT Office

Office of Disciplinary Counsel
The Disciplinary Board of the
Supreme Court of Pennsylvania
[ 100 Pine Street

Suite 400

Harrisburg, PA 17101-1228 ]
Pennsylvania Judicial Center
601 Commonwealth Avenue, Suite 5800
PO Box 62675

Harrisburg, PA 17106-2675
(717) 772-8572

(fax: (717) 772-7463)

* & * kS *

§ 85.7. Grounds for discipline.

* ES * ES ES
(b) Enforcement Rule 203(b) provides that the following
shall also be grounds for discipline:
(1) Conviction of a crime.

(2) Wilful failure to appear before the Supreme Court,
the Board or Disciplinary Counsel for censure, public or
private reprimand, or informal admonition.

* * * *k *
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§ 85.8. Types of discipline.

(a) General rule. Enforcement Rule 204(a) provides
that misconduct shall be grounds for any of the following:
ES * ES Ed *

(5) Public reprimand by the Board with or with-
out probation.

(6) Private reprimand by the Board with or without
probation.

[6) ] (7 Private informal admonition by [ the ]
Disciplinary Counsel.

[ (@1 (8) Revocation of an attorney’s admission or
license to practice law in the circumstances provided in
§ 85.7(b)(6) (relating to grounds for discipline).

(b) Conditions attached to discipline. Enforcement Rule
204(b) provides that conditions may be attached to an
informal admonition [ or ], private reprimand, or public
reprimand and that failure to comply with such condi-
tions shall be grounds for reconsideration of the matter
and prosecution of formal charges against the respondent-
attorney.

& * & * *

CHAPTER 87. INVESTIGATIONS AND INFORMAL
PROCEEDINGS

Subchapter A. PRELIMINARY PROVISIONS
COMPLAINTS

§ 87.7. Notification to respondent-attorney of com-
plaint and duty to respond.

(a) Condition precedent to recommendation for disci-
pline. Disciplinary Counsel shall not recommend or un-
dertake a disposition of discipline under Enforcement
Rule 204 (relating to types of discipline) until the [ ac-

cused attorney ] respondent-attorney has been noti-
fied of the allegations and the time for response under
[ § 89.54 (relating to answer) ] subdivision (b)(2) of
this rule, if applicable, has expired.

& * * *k &

§ 87.8. District office action or recommendation.

(a) General rule. Enforcement Rule 208(a)(2) provides
that upon the conclusion of an investigation, Disciplinary
Counsel may dismiss the complaint as frivolous, as falling
outside the jurisdiction of the Board, or on the basis of
Board policy or prosecutorial discretion. Disciplinary
Counsel may recommend:

(1) Dismissal of the complaint.

(2) A conditional or unconditional informal admonition
of the attorney concerned.

(3) A conditional or unconditional private reprimand by
the Board of the attorney concerned.

(4) A conditional or unconditional public repri-
mand by the Board of the attorney concerned.

(5) The prosecution of formal charges before a hearing
committee or special master.

(b) District office procedure. Following completion of
any investigation of the complaint and after consideration
of any statement of position filed by the respondent-
attorney pursuant to § 87.7 (relating to notification to
respondent-attorney of complaint) the Assistant Disciplin-
ary Counsel assigned to the district office shall promptly

complete the appropriate form specified in subsection (c).
The action taken or disposition recommended shall be one
of the following:

* & * kS &

(6) Conditional or unconditional informal admonition
[ or], private reprimand, or public reprimand. An
informal admonition [ or ], private reprimand, or public
reprimand shall be administered in those cases in which
a violation of § 85.7 (relating to grounds for discipline) is
found, but which is determined to be of insufficient
gravity to warrant prosecution of formal charges.

£l & * * *

Subchapter B. REVIEW OF RECOMMENDED
DISPOSITION OF COMPLAINT

§ 87.32. Action by reviewing hearing committee
member.

* & * b *

(¢) Modification. If the reviewing hearing committee
member determines to modify the recommendation of the
Office of Disciplinary Counsel, the member shall set forth
the determination on Form DB-3 (Referral of Complaint
to Reviewing Hearing Committee Member) together with
a brief statement of the reasons therefor. Such determina-
tion shall be one of the following:

(1) Dismissal of the complaint.
(2) A conditional or unconditional informal admonition.
(3) A conditional or unconditional private reprimand.

(4) A conditional or unconditional public repri-
mand.

(5) Prosecution of formal charges.
* * *k * *k

§ 87.33. Appeal by Office of Disciplinary Counsel [ for ]
from modification of recommendation.
* * ES * ES

(¢) Action by Board. The Office of the Secretary shall
transmit the Form DB-8 and related file to a panel of
three members of the Board designated by the Chairman,
who shall consider the appeal and, as provided by
Enforcement Rule 208(a)(4), order that the matter be
concluded by dismissal, conditional or unconditional infor-
mal admonition [ or ], conditional or unconditional pri-
vate reprimand, or conditional or unconditional pub-
lic reprimand, or direct that a formal proceeding be
instituted before a hearing committee or special master in
the appropriate disciplinary district.

* & * & *

§ 87.34. Review of recommendation of private reprimand
or public reprimand.

(a) General rule. Enforcement Rule 208(a)(5) provides
that a recommendation by a reviewing hearing committee
member for a conditional or unconditional private or
public reprimand shall be reviewed by a panel composed
of three members of the Board who may approve or
modify.

(b) Procedure. Where a recommendation by a reviewing
hearing committee member for a conditional or uncondi-
tional private or public reprimand is not appealed by
Disciplinary Counsel, the Office of the Secretary shall
transmit the file to a panel of three members of the Board
designated by the Chairman, who shall consider the
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matter and, as provided by Enforcement Rule 208(a)(5),
approve or modify the recommendation for private or
public reprimand.

(c) Notice of Board [ Action ] action. The Office of the
Secretary shall return the file, showing the action of the
reviewing panel of the Board, to the Office of Disciplinary
Counsel and shall notify the reviewing hearing committee
member of the action taken by the Board.

Subchapter C. FINAL DISPOSITION WITHOUT
FORMAL PROCEEDINGS

§ 87.51. Notification of disposition of complaint.

(a) General [ Rule] rule. Upon completion of the
procedures prescribed by Subchapter B (relating to review
of recommended disposition of complaint), the Office of
the Secretary or the Office of Disciplinary Counsel, as
appropriate, shall:

(1) Notify the complainant of the disposition of the
complaint.

(2) Unless the disposition involves the institution of
formal proceedings, notify the respondent-attorney:

(i) that the complaint has been dismissed; or

(ii) that the respondent-attorney shall appear in person
before the Chief Disciplinary Counsel [ or Board ] for
the purpose of receiving an informal admonition or
before the Board for the purpose of receiving a
private or public reprimand. The respondent-attorney
shall also be notified of the place and date to appear. The
date fixed shall be not earlier than 20 days after the date
of the notice to the respondent-attorney of the disposition
of the complaint.

(b) Contents of notice.

(1) The notice to appear for public reprimand
shall be on Form DB-12.2(IP) (Notice to Appear for
Public Reprimand Following Informal Proceedings)
and shall contain the statement required by
§ 89.205(c)(1) (relating to notice to appear).

(2) The notice to appear for private reprimand shall be
on Form DB-12(IP) (Notice to Appear for Private Repri-
mand Following Informal Proceedings) and shall contain
the statement required by [ § 89.205(c)(1) (relating to
informal admonition or private reprimand follow-
ing formal hearings) ] § 89.205(c)(2) (relating to
notice to appear).

[ ) ] (3) The notice to appear for informal admonition
shall be given by the Office of Disciplinary Counsel on
Form DB-12.1(IP) (Notice to Appear for Informal Admoni-
tion Following Informal Proceedings) and shall contain
the statement required by [§ 89.205(c)(2) ]
§ 89.205(c)(3) (relating to notice to appear).

[ 3) 1 ) The notice to appear for informal admonition

or private reprimand shall advise the respondent-attorney
of:

(i) The right of the respondent-attorney under § 87.54
(relating to demand by respondent-attorney for formal
proceedings) to demand the institution of formal proceed-
ings.

(i1) The limited availability of the record of informal
admonition or private reprimand under § 93.104(d) (re-
lating to restrictions on available information).

(5) The notice to appear for public reprimand
shall advise the respondent-attorney of the right of
the respondent-attorney under § 87.54 (relating to

demand by respondent-attorney for formal proceed-
ings) to demand the institution of formal proceed-
ings.

§ 87.53. Private reprimand or public reprimand with-
out formal hearing.

(a) General rule relating to private reprimand. A
respondent-attorney who is given notice of private repri-
mand pursuant to § 87.51 (relating to notification of
disposition of complaint) and who does not timely demand
the institution of a formal proceeding pursuant to § 87.54
(relating to demand by respondent-attorney for formal
proceedings) shall appear in person before the Board, at
the time and place fixed for the administration of the
private reprimand. A record shall be made of the fact of
and basis for the private reprimand, which record shall
be available only as provided in § 93.104(d) (relating to
restrictions on available information).

(b) General rule relating to public reprimand. A
respondent-attorney who is given notice of public
reprimand pursuant to § 87.51 (relating to notifica-
tion of disposition of complaint) and who does not
timely demand the institution of a formal proceed-
ing pursuant to § 87.54 (relating to demand by
respondent-attorney for formal proceedings) shall
appear in person before the Board, at the time and
place fixed for the administration of the public
reprimand, which proceeding shall be open to the
public as provided in § 93.102(a) (relating to access
to disciplinary information and confidentiality). A
record shall be made of the fact of and basis for the
public reprimand, which record shall be public.

(¢) Failure to appear. The neglect or refusal of the
respondent-attorney to appear for the purposes of private
or public reprimand without good cause shall (as pro-
vided by Enforcement Rule 203(b)(2)) constitute an inde-
pendent act of professional misconduct and shall auto-
matically result in the institution of formal proceedings
relating to such act of misconduct and to the grievance
upon which such private or public reprimand was to
relate.

§ 87.54. Demand by respondent-attorney for formal
proceedings.

(a) General rule. Enforcement Rule 208(a)(6) provides
that in cases where no formal proceeding has been
conducted, a respondent-attorney shall not be entitled to
appeal an informal admonition, a private reprimand, a
public reprimand, or any conditions attached thereto
[in cases where no formal proceeding has been
conducted ], but may demand as of right that a formal
proceeding be instituted against such attorney in the
appropriate disciplinary district; and that in the event of
such demand, the respondent-attorney need not appear
for the administration of the informal admonition [ or ],
private reprimand, or public reprimand, and the mat-
ter shall be disposed of in the same manner as any other
formal proceeding, but any expenses of the proceeding
taxed against the respondent-attorney shall be paid as
required by § 89.205(b) (relating to taxation of expenses).

bl & * & *
Subchapter D. ABATEMENT OF INVESTIGATION
§ 87.74. Discipline on consent.

* & * b *

(d) Private discipline. Enforcement Rule 215(f) provides
that if a panel approves a Petition consenting to an
informal admonition or private reprimand, with or with-
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out probation, the Board shall enter an appropriate order,
and [it] the Board shall arrange to have the
respondent-attorney appear before Disciplinary Counsel
for the purpose of receiving an informal admonition or
before a designated panel of three members selected by
the Board Chair for the purpose of receiving a private
reprimand.

(e) Public discipline. Enforcement Rule 215(g) provides
that[, ]: (1) if a panel approves a Petition consent-
ing to a public reprimand, the Board shall enter an
appropriate order, and the Board shall arrange to
have the attorney appear before the Board or a
designated panel of three members selected by the
Board Chair for the purpose of receiving a public
reprimand; and (2) if a panel approves a Petition
consenting to public censure or suspension, the Board
shall file the recommendation of the panel and the
Petition with the Supreme Court; [ and that, ] if the
Court grants the Petition, the Court shall enter an
appropriate order disciplining the respondent-attorney on
consent.

* * & Ed &

CHAPTER 89. FORMAL PROCEEDINGS
Subchapter B. INSTITUTION OF PROCEEDINGS

§ 89.51. Grounds for institution of formal proceed-
ings.

[ The ] (a) Except where the Office of Disciplinary
Counsel and the respondent-attorney file a joint
petition in support of public discipline on consent
pursuant to § 87.74 (relating to discipline on con-
sent) or the respondent-attorney submits a resigna-
tion statement under § 87.73 (relating to voluntary
resignation by attorneys under disciplinary investi-
gation and disbarment on consent), the Office of
Disciplinary Counsel shall institute formal disciplinary
proceedings by filing with the Board a petition under
§ 89.52 (relating to petition for discipline) in [ either of ]
the following cases:

(1) [ Pursuant to a referral from the Supreme
Court under § 91.35(a) (relating to institution of
formal proceedings upon conviction of serious
crime) following the conviction of the respondent-
attorney for a crime. See Chapter 91 Subchapter B
(relating to attorneys convicted of crimes). ] Where
a certificate of conviction is filed with the Supreme
Court under § 91.33 (relating to notification by
Office of Disciplinary Counsel of conviction of at-
torneys) and the Supreme Court directs that formal
proceedings be instituted;

(2) After the Supreme Court has entered an order
temporarily suspending the respondent-attorney
under § 91.34(c) (relating to temporary suspension
following the conviction of the respondent-attorney
for a crime) or § 91.34(f) (relating to joint petition
for temporary suspension); or

(3) Pursuant to a determination to institute formal
proceedings made under Chapter 87 (relating to investi-
gations and informal proceedings).

(b) Except where the Office of Disciplinary Coun-
sel shall institute formal disciplinary proceedings
pursuant to the provisions of subsection (a), the
Office of Disciplinary Counsel may, upon the filing
of a certificate of conviction with the Supreme
Court under § 91.33 (relating to notification by

Office of Disciplinary Counsel of conviction of at-
torneys), institute formal disciplinary proceedings
by filing with the Board a petition under § 89.52
(relating to petition for discipline). See § 91.35(a)
(relating to authority of Office of Disciplinary
Counsel to commence a formal proceeding follow-
ing the conviction of a respondent-attorney for a
crime).

Subchapter C. HEARING PROCEDURES
ABBREVIATED PROCEDURE
§ 89.181. Abbreviated procedure.

(a) Scope. [ Experience has shown that frequently

at the conclusion of the hearings it ] At the conclu-
sion of the hearing, it may be obvious to all partici-
pants that no showing of misconduct has been made or
that there has been adequate proof of a violation of
§ 85.7 (relating to grounds for discipline) and that some
form of private discipline or a public reprimand would
be appropriate. In such circumstances the cost and delay
of the preparation of a formal transcript is unnecessary
and the preparation of a detailed report as provided by
§ 89.172 (relating to contents of report) is an unnecessary
and time-consuming burden on the hearing committee
and others. Where the participants can stipulate to an
acceptable determination the procedures of this section
minimize cost, effort and time for all participants. This
section may be applicable to combined reinstatement and
disciplinary hearings conducted before a hearing commit-
tee pursuant to § 89.273(b)(4) (relating to combined
hearings in reinstatement matters where formal disciplin-
ary proceedings are then pending or have been authorized
against the formerly admitted attorney).

* & * kS *

(¢) Procedures.
* * ES * %

(8) Thereafter the Board shall either:

(i) affirm the finding that no violation of § 85.7 has
been shown and dismiss the proceeding;

(i1) impose or cause to be imposed the type of private
discipline, stipulated by the participants; [ or ]

(iii) impose the public reprimand, stipulated by
the participants; or

(iv) remand the record to the hearing committee with
instructions to fix a briefing schedule and to proceed as
provided in paragraph (6), if for any reason the type of
discipline stipulated by the parties is not accepted by the
Board.

(9) Where the proceeding is disposed of as provided by
paragraph (8)4) [ or 1, (ii), or (iii), the official reporter
shall preserve the untranscribed notes or recording of
testimony in the manner and for the duration specified by
the Office of the Secretary.

Subchapter D. ACTION BY BOARD AND SUPREME
COURT
§ 89.202. Content and form of briefs on exceptions.
* & Ed & *

(d) Copies. [ Fourteen ] Three copies of each brief
shall be filed with the Office of the Secretary in addition
to the copies served on the participants in the proceed-
ings.
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§ 89.205. Informal admonition [ or ], private reprimand
or public reprimand following formal hearing.

(a) General rule. Enforcement Rule 208(d)(2)(ii) pro-
vides that in the event that the Board determines that
the proceeding should be concluded by informal admoni-
tion [ or ], private reprimand, [it] or public repri-
mand, the Board shall arrange to have the respondent-
attorney appear in person before Disciplinary Counsel for
the purpose of receiving informal admonition or before a
designated panel of three members selected by the
Board Chair pursuant to Pa.R.D.E. 205(c)(11) for the
purpose of receiving private reprimand or public repri-
mand, in which case the [ Chairman ] designated
member shall deliver the private reprimand or public
reprimand. [ In such event the Office of the Secre-
tary shall notify the respondent-attorney and staff
counsel by means of Form DB-12 (Notice to Appear
for Admonition or Reprimand). The notice shall
state that Enforcement Rule 203(b)(2) and (c) ex-
pressly provides that wilful failure to appear before
the Board or Disciplinary Counsel for private repri-
mand or informal admonition shall be an indepen-
dent ground for discipline and that the Board and
(when administering informal admonitions) Disci-
plinary Counsel are “tribunals” within the meaning
of the Disciplinary Rules (see, e.g. DR 7-106(C)). ]

(b) Taxation of expenses. Enforcement Rule 208(g)(2)
provides that in the event a proceeding is concluded by
informal admonition [ or ], private reprimand, or public
reprimand, the Board in its discretion may direct that
the necessary expenses incurred in the investigation and
prosecution of the proceeding shall be paid by the
respondent-attorney, and that all expenses so taxed shall
be paid by the respondent-attorney on or before the date
fixed for the appearance of the respondent-attorney before
Disciplinary Counsel for informal admonition or the
Board for [ informal admonition or ] private or public
reprimand. The expenses taxable under this subsection
shall be those prescribed by § 93.111 (relating to determi-
nation of reimbursable expenses).

(c) Notice to appear.

(1) In the event that the Board determines that
the proceeding should be concluded by public rep-
rimand, the Office of the Secretary shall notify the
respondent-attorney and staff counsel by means of
Form DB-12.2 (FP) (Notice to Appear for Public
Reprimand Following Formal Proceedings) which
shall state that Enforcement Rule 203(b)(2) and (c)
expressly provides that willful failure to appear
before the Board for public reprimand shall be an
independent ground for discipline and that the
Board is a “tribunal” within the meaning of the
Disciplinary Rules (see, e.g., Rules 3.3, 3.4(¢c) and
3.5).

(2) In the event that the Board determines that the
proceeding should be concluded by private reprimand, the
Office of the Secretary shall notify the respondent-
attorney and staff counsel by means of Form DB-12(FP)
(Notice to Appear for Private Reprimand Following For-
mal Proceedings) which shall state that Enforcement Rule
203(b)(2) and (c) expressly provides that willful failure to
appear before the Board for private reprimand shall be an
independent ground for discipline and that the Board is a
“tribunal” within the meaning of the Disciplinary Rules
(see, e.g. [ § 81.4 (relating to rules of professional

conduct) ], Rules 3.3, 3.4(c) and 3.5).

[ 2) 1 (3) In the event that the Board determines that
the proceeding should be concluded by informal admoni-
tion, the Office of Disciplinary Counsel shall notify the
respondent-attorney and staff counsel by means of Form
DB-12.1(FP) (Notice to Appear for Informal Admonition
Following Formal Proceedings), which shall state that
Enforcement Rule 203(b)(2) and (c¢) expressly provides
that willful failure to appear before Disciplinary Counsel
for informal admonition shall be an independent ground
for discipline and that Disciplinary Counsel, when admin-
istering informal admonitions, constitutes a “tribunal”
within the meaning of the Disciplinary Rules (see, e.g.
[ § 81.4,] Rules 3.3, 3.4(c) and 3.5).

[ 3) ] (4) The Office of the Secretary shall notify the
respondent-attorney of the expenses of the proceeding
which have been taxed pursuant to subsection (b) by
means of Form DB-41 (Notice of Taxation of Expenses),
which shall state that if the respondent-attorney fails to
pay the taxed expenses on or before the date fixed for the
appearance of the respondent-attorney before the Board
[ or Disciplinary Counsel ] for private or public repri-
mand or before Disciplinary Counsel for informal
admonition, action will be taken by the Board pursuant to
§ 93.112 (relating to failure to pay taxed expenses) which
will result in the entry of an order placing the
respondent-attorney on administrative suspension.

(d) Appearance. An attorney who is given notice to
appear for informal admonition or private reprimand
shall appear in person at the time and place fixed in such
notice, for the purpose of receiving such informal admoni-
tion or private reprimand. A permanent record shall be
made of the fact of and basis for such action as is taken.
The fact of receipt of such informal admonition or
private reprimand shall not affect the good standing of
the [ respondant attorney ] respondent-attorney as
an attorney and shall be kept confidential to the extent
provided in Chapter 93 Subchapter F (relating to confi-
dentiality). An attorney who is given notice to ap-
pear for public reprimand shall appear in person at
the time and place fixed in such notice, for the
purpose of receiving such public reprimand. The
proceeding shall be open to the public as provided
in § 93.102(a) (relating to access to disciplinary
information and confidentiality), and a record shall
be made of the fact of and basis for the public
reprimand, which record shall be public.

(e) Failure to appear. The neglect or refusal of the
respondent-attorney to appear before Disciplinary Coun-
sel for the purposes of informal admonition without good
cause shall automatically convert the decision of the
Board on informal admonition into one for private repri-
mand. The neglect or refusal of the respondent-attorney
to appear before the Board for the purposes of private or
public reprimand without good cause shall automatically
convert the decision of the Board on private or public
reprimand into a recommendation to the Supreme Court
for censure, and the Office of the Secretary shall notify
the respondent-attorney, and the Office of Disciplinary
Counsel accordingly. [ The intention of a respondent-
attorney to proceed further under subsection (d)
shall not excuse the neglect or failure of the
respondent-attorney to appear before the Board
under this section. ]

(f) Demand for Supreme Court review.

(1) Enforcement Rule 208(d)(2)(iii) provides that a
respondent-attorney who is unwilling to have the matter
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concluded by an informal admonition or private repri-
mand must file, within 30 days after notice of the
determination of the Board, a notice of appeal in the
Supreme Court. Enforcement Rule 208(d)(2)(iii) pro-
vides that within 30 days after notice of the deter-
mination of the Board, the respondent-attorney
must file a notice of appeal with the Supreme
Court.

(2) A respondent-attorney who objects to an order
taxing expenses in connection with a matter concluded by
informal admonition or private reprimand may file a
petition for review of such order in the Supreme Court
under 42 Pa.C.S. §§ 725(5) and 5105(a)(2) (relating to
direct appeals from constitutional and judicial agencies
and right to appellate review). See 210 Pa. Code Chapter
15 (relating to judicial review of governmental determina-
tions) with respect to the time limits for seeking review
and other applicable procedures.

§ 89.206. Transmission of record to Supreme Court.

(a) General rule. Enforcement Rule 208(d)(2)(iii) pro-
vides that in the event that the Board shall determine
that the matter should be concluded by probation, cen-
sure, suspension, disbarment, or by informal admonition
[ or ], private reprimand, or public reprimand in cases
where the respondent-attorney is unwilling to have the
matter concluded by informal admonition [ or ], private
reprimand, or public reprimand, [ it ] the Board shall
file its findings and recommendations, together with the
briefs, if any, before the Board and the entire record, with
the Supreme Court.

ES * ES Ed *

Subchapter F. REINSTATEMENT AND
RESUMPTION OF PRACTICE

REINSTATEMENT OF FORMERLY ADMITTED
ATTORNEYS

§ 89.272. Waiting period.

(a) General rule. Enforcement Rule 218(b) provides
that a person who has been disbarred may not apply for
reinstatement until the expiration of at least five years
from the effective date of the disbarment, except that a
person who has been disbarred pursuant to § 91.51
(relating to reciprocal discipline and disability) may
apply for reinstatement at any earlier date on which
reinstatement may be sought in the jurisdiction of initial
discipline.

* * * * *

§ 89.273. Procedures for reinstatement.

(a) Enforcement Rule 218(c) provides that the proce-
dure for petitioning for reinstatement from suspension for
a period exceeding one year or disbarment is as follows:

& * S * &

(3) The hearing committee shall promptly schedule a
hearing at which a disbarred or suspended attorney shall
have the burden of demonstrating by clear and convincing
evidence that such person has the moral qualifications,
competency and learning in law required for admission to
practice law in this Commonwealth and that the resump-
tion of the practice of law within the Commonwealth by
such person will be neither detrimental to the integrity
and standing of the bar or the administration of justice
nor subversive of the public interest. When the petitioner-
attorney is seeking reinstatement from disbarment, the
threshold inquiry articulated in Office of Disciplinary

[ counsel 1 Counsel v. Keller, 509 Pa. 573, [ 576 ] 579,
506 A.2d 872, 875 (1986) and its progeny applies.

Official Note: The requirement that a hearing be
scheduled “promptly” means that a hearing should ordi-
narily be held within 60 days after [ the response to ]
the petition for reinstatement has been filed with the
Board and the response from Disciplinary Counsel
has been received, unless the [ chair ] chairman of
the hearing committee extends that time for good cause
shown.

£l * * * *

CHAPTER 91. MISCELLANEOUS MATTERS

Subchapter B. ATTORNEYS CONVICTED OF
CRIMES

§ 91.31. Notification by attorneys convicted of
crimes.

Enforcement Rule 214(a) provides that an attorney
convicted of a [ serious ] crime shall report the fact of
such conviction within 20 days to the [ Secretary of the
Board ] Office of Disciplinary Counsel; and that the
responsibility of the attorney to make such report shall
not be abated because the conviction is under appeal or
the clerk of the court has transmitted a certificate to
Disciplinary Counsel pursuant to § 91.32 (relating to
notification by clerks of conviction of attorneys).

§ 91.32. Notification by clerks of conviction of at-
torneys.

Enforcement Rule 214(b) provides that the clerk of any
court within the Commonwealth in which an attorney is
convicted of any crime, or in which any such conviction is
reversed, shall within 20 days after such disposition
transmit a certificate thereof to Disciplinary Counsel, who
shall file such certificate with the Supreme Court

[ (Form DB-18) (Certification of Conviction of Attor-
ney) ].

§ 91.33. Notification by Office of Disciplinary Coun-
sel of conviction of attorneys.

Enforcement Rule 214(c) provides that upon being
advised that an attorney has been convicted of a crime
[ within this Commonwealth ], Disciplinary Counsel
shall secure and file a [ Form DB-18 (Certification of
Conviction of Attorney) in accordance with the
provisions of § 91.32 (relating to notification by
clerks of conviction of attorneys); and that if the
conviction occurred in another jurisdiction, it shall
be the responsibility of Disciplinary Counsel to
secure and file a ] certificate of such conviction with
the Supreme Court.

§ 91.34. Temporary suspension upon conviction of [ seri-
ous | a crime.

(a) Commencement of summary | proceeding] pro-
ceedings Enforcement Rule [ 214(d)] 214(d)(1) pro-
vides that upon the filing with the Supreme Court of a
certified copy of an order demonstrating that an attorney
has been convicted of a [ serious ] crime, the Court may
enter a rule directing the respondent-attorney to show
cause why the respondent-attorney should not be placed
on temporary suspension, which rule shall be returnable
within ten days.

(b) Subject of summary proceeding. The Note to En-
forcement Rule 214(d) provides that the subject of the
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summary proceedings authorized by this section [is ]
will ordinarily be limited to whether the [ conditions ]
condition triggering the application of this section [ ex-
ist ] exists, i.e., proof that the respondent-attorney is the
same person as the individual convicted of the offense
charged [ and that the offense is a serious crime ],

[ and will not include ] although the Court has the
discretion to consider such subjects as mitigating or
aggravating circumstances.

* * k * *k

() [ At ] Joint petition for temporary suspension.
Enforcement Rule 214(d)(5) provides that at any
time before a plea or verdict or after a guilty plea or
verdict of guilt in the criminal proceeding, Disciplinary
Counsel and the respondent-attorney may file with the
Court a joint petition for temporary suspension of the
respondent-attorney on the ground that the
respondent-attorney’s temporary suspension is in the best
interest of the respondent and the legal system.

§ 91.35. Institution of formal proceedings upon convic-
tion of [ serious ] a crime.

(a) General rule. Enforcement Rule 214(f)(1) provides
that upon [ receipt] the filing of a certificate of
conviction of an attorney for a [ serious ] crime, [ the
Court shall, in addition to any order of suspension
it may enter in accordance with the provisions of
§ 91.34 (relating to temporary suspension upon con-
viction of serious crime), also refer the matter to
the Board for the institution of a formal proceeding
before a hearing committee in the appropriate
disciplinary district in which the sole issue to be
determined shall be the extent of the final disci-
pline to be imposed, except that a disciplinary
proceeding so instituted shall not be brought to
hearing until sentencing and all appeals from the
conviction are concluded. The Office of the Secre-
tary shall transmit the file to the Office of Disci-
plinary Counsel by means of Form DB-31 (Refer-
ence for Proceedings in Response to Conviction). ]
Disciplinary Counsel may commence either an in-
formal proceeding under Chapter 87 (relating to
investigations and informal proceedings) or a for-
mal proceeding under Subchapter 89B (relating to
institution of formal proceedings), except that Dis-
ciplinary Counsel may institute a formal proceed-
ing before a hearing committee or special master
by filing a petition for discipline under § 89.52
(relating to petition for discipline) without seeking
approval for the prosecution of formal charges
under Subchapter 87B (relating to review of recom-
mended disposition by reviewing hearing commit-
tee member). If a petition for discipline is filed, a
hearing on the petition shall be deferred until
sentencing and all direct appeals from the convic-
tion have been concluded. The sole issue at the
hearing shall be the extent of the discipline or,
where the Court has temporarily suspended the
attorney under § 91.34(c), the final discipline to be
imposed.

§ 91.36. [Proceedings upon conviction of other
crimes | (Reserved).

[ (a) Enforcement Rule 214(g) provides that upon
receipt of a certificate of conviction of any attorney

for a crime other than a serious crime, the Court
shall take such action as it deems warranted; and
that the Court may in its discretion take no action
with respect to convictions for minor offenses.

(b) The Official Note to Enforcement Rule 214(g)
provides that the actions the Court may take under
Subsection (a) include reference of the matter to
the Office of Disciplinary Counsel for investigation
and possible commencement of either a formal or
informal proceeding, or reference of the matter to
the Board with direction that it institute a formal

proceeding. ]
[§ 91.837] § 91.86. Effect of reversal of conviction.

(a) General rule. Enforcement Rule [ 214(h) ] 214(g)
provides that an attorney suspended under the provisions
of § 91.34 (relating to temporary suspension upon convic-
tion of [ serious ] a crime) may be reinstated immedi-
ately upon the filing by the Board with the Supreme
Court of a certificate demonstrating that the underlying
conviction has been reversed, but that the reinstatement
shall not terminate any formal proceeding then pending
against the attorney.

* & * & *

[ § 91.38 ] § 91.87. Definition of “[ serious ] crime.”

As [used in this Subchapter 91B, ] Enforcement
Rule [ 214() ] 214(h) provides [ that ] and as used in
this Subchapter 91B, the term “[ serious] crime”
means a crime that is punishable by imprisonment [ for
one year or upward in this or any other jurisdic-
tion ] in the jurisdiction of conviction, whether or
not a sentence of imprisonment is actually imposed.
It does not include parking violations or summary of-
fenses, both traffic and non-traffic, unless a term of
imprisonment is actually imposed.

[ § 91.39 ] § 91.38. Definition of “conviction.”

As [used in this Subsection 91B,] Enforcement
Rule [214(j)] 214(i) provides [ that ] and as used in
this Subchapter 91B, the term “conviction” means any
guilty verdict, whether after trial by judge or jury, or
finding of guilt, and any plea of guilty or nolo contendere
that has been accepted by the court, whether or not
sentence has been imposed.

Subchapter C. RECIPROCAL DISCIPLINE AND
DISABILITY

§ 91.51. Reciprocal discipline and disability.
Enforcement Rule 216 provides as follows:

(1) Upon receipt of a certified copy of [ an order,
judgment or disciplinary directive of another court,
a federal government] a final adjudication any
court or any body authorized by law or by rule of
court to conduct disciplinary proceedings against
attorneys by any state or territory of the United
States or of the District of Columbia, a United
States court, or government administrative agency
or a military tribunal demonstrating that an attorney
admitted to practice in this Commonwealth has been
disciplined by suspension, disbarment, [ or ] revocation of
license or pro hac vice admission, or has resigned from
the bar or otherwise relinquished his or her license to
practice while under disciplinary investigation in another
jurisdiction or has been transferred to disability
inactive status, the Supreme Court shall forthwith issue
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a notice (Form DB-19) (Notice of Reciprocal Discipline)
directed to the respondent-attorney containing:

(i) A copy of [ said order, judgment or directive
from the other court, federal government agency or
military tribunal ] the final adjudication described
in paragraph (a).

(i) An order directing that the respondent-attorney
inform the Court within 30 days from service of the
notice, of any claim by the respondent-attorney that the
imposition of the identical or comparable discipline or
disability inactive status in the Commonwealth would
be unwarranted, and the reasons therefor. The Office of
the Secretary shall cause this notice to be served upon
the respondent-attorney by mailing it to the address
furnished by the respondent-attorney in the last registra-
tion statement filed by such person in accordance with
§ 93.142(b) (relating to filing of annual [ statement ]
form by attorneys) or, in the case of a foreign legal
consultant, by serving it pursuant to the designation filed
by the foreign legal consultant under Pennsylvania Bar
Admission Rule 341(b)(8) (relating to licensing of foreign
legal consultants).

(2) In the event the discipline imposed in the [ other
court, federal government agency or military tribu-
nal ] original jurisdiction has been stayed there, any
reciprocal discipline imposed in the Commonwealth shall
be deferred until such stay expires.

(3) Upon the expiration of 30 days from service of the
[ Form DB-19 ] notice issued pursuant to the provi-
sions of subdivision (1), the Supreme Court may
impose the identical or comparable discipline or transfer
to disability inactive status unless Disciplinary Coun-
sel or the respondent-attorney demonstrates, or the Court
finds that upon the [ face ] fact of the record upon which
the discipline is predicated it clearly appears:

% * % % %

(5) An attorney who has been transferred to disabil-
ity inactive status or disciplined in another court or by
any body authorized by law or by rule of court to
conduct disciplinary proceedings against attorneys
by any state or territory of the United States or of
the District of Columbia, a United States court, or
by a federal [ government ] administrative agency or
a military tribunal, by suspension, disbarment, or revoca-
tion of license or pro hac vice admission, or who has
resigned from the bar or otherwise relinquished his or her
license to practice while under disciplinary investigation
in another jurisdiction, shall report the fact of such
transfer, suspension, disbarment, revocation or resigna-
tion to the Secretary of the Board within 20 days after
the date of the order, judgment or directive imposing or
confirming the discipline or transfer to disability inac-
tive status.

CHAPTER 93. ORGANIZATION AND
ADMINISTRATION

Subchapter B. THE DISCIPLINARY BOARD
§ 93.23. Powers and duties.

(a) General rule. Enforcement Rule 205(c) provides that
the Board shall have the power and duty:

& * & * *

(7) To assign periodically, through its Secretary, senior
or experienced hearing committee members within each
disciplinary district to:

(i) review and approve or modify recommendations by
Disciplinary Counsel for dismissals, informal admoni-
tions, private reprimands, public reprimands and insti-
tution of formal charges;

(i1) hear and determine attacks on the validity of
subpoenas issued pursuant to § 91.2 (relating to subpoe-
nas and investigations), as provided in [ § 91.3(2) ]
§ 91.3(a)(2) (relating to determination of wvalidity of
subpoena; or

(iii) consider a petition for reinstatement to active
status from retired or inactive status, or administrative
suspension, under § 89.273(b) (relating to procedures for
reinstatement).

(8) To review, through a designated panel of three
members, and approve or modify a determination by a
reviewing hearing committee member that a matter
should be concluded by dismissal, private informal admo-
nition, private reprimand, public reprimand or the
institution of formal charges before a hearing committee.

(9) To review, through a designated panel of three
members, and approve or reject a joint petition in support
of discipline on consent filed with the Board pursuant to
Enforcement Rule 215(d).

(10) To review, through a single member designated by
the Board Chair, and approve or reject a certification filed
by Disciplinary Counsel under Enforcement Rule
218(d)(2)(i1) indicating that Disciplinary Counsel has de-
termined that there is no impediment to reinstatement of
the petitioner, and to issue the report and recommenda-
tion required by subdivision (d) of Enforcement Rule 218.

(11) To administer, by the Board or through a
designated panel of three members selected by the
Board Chair, private reprimands or public repri-
mands to attorneys for misconduct.

* & * k *

Subchapter D. OFFICE OF DISCIPLINARY
COUNSEL

§ 93.63. Powers and duties of Office of Disciplinary
Counsel.

(a) General rule. The Office of Disciplinary Counsel
shall have the power and duty (pursuant to Enforcement
Rule 207(b)):

(1) To investigate all matters involving alleged miscon-
duct called to its attention whether by complaint or
otherwise except, unless as otherwise directed by the
Supreme Court or the Board, complaints against Disci-
plinary Counsel and members of the Board.

(2) To dispose of any matter that is governed by
Enforcement Rules 214 (Attorneys convicted of
crimes), 215 (Discipline on Consent), and 216 (Re-
ciprocal discipline) in accordance with the substan-
tive and procedural provisions of those rules, and
to dispose of all other matters [ (subject to review by
a senior or experienced hearing committee matter
when required by these rules) ] involving alleged
misconduct by dismissal[ , ] or (subject to review by a
senior or experienced hearing committee member)
by recommendation for informal admonition, [ recom-
mendation for ] private or public reprimand, or the
prosecution of formal charges before a hearing committee
or special master.

* b * k *
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(b) Party status of Disciplinary Counsel. Enforcement
Rule 207(c) provides that Disciplinary Counsel:

(1) Shall be a party to all proceedings and other
matters before the Board or the Supreme Court under the
Enforcement Rules.

(2) May urge in the Supreme Court a position inconsis-
tent with any recommendation of the Board where in the
judgment of Disciplinary Counsel a different disposition
of the matter is warranted by the law or the facts.

(3) May within the time and in the manner prescribed
by [ 210 Pa. Code ] Title 210 (relating to the Pennsylva-
nia Rules of Appellate Procedure) obtain in the Supreme
Court judicial review of any final determination of the
Board, except a determination to conclude a matter by
dismissal, informal admonition [ or ], private reprimand,
or public reprimand.

(4) May within the time and in the manner prescribed
by [210 Pa.Code] Title 210 petition the Supreme
Court for allowance of an appeal from any final determi-
nation of the Board to conclude a matter by dismissal,
informal admonition [ or ], private reprimand, or public
reprimand.

Subchapter F. CONFIDENTIALITY

§ 93.102. Access to disciplinary information and
confidentiality.

(a) General rule. Enforcement Rule 402(a) provides
that, except as provided in subsections (b) and (d) and
§§ 93.104 (relating to access by judicial system agencies
to confidential information) and 93.108 (relating to resto-
ration of confidentiality), all proceedings under these
rules shall be open to the public after:

(1) the filing of an answer to a petition for discipline;

(2) the time to file an answer to a petition for discipline
has expired without an answer being filed;

(3) the filing and service of a petition for reinstate-
ment; [ or]

(4) the Board has entered an Order determining a
public reprimand; or

(5) after the expiration of any order restricting access
to disciplinary information.

& * b * *

Subchapter G. FINANCIAL MATTERS
TAXATION OF COSTS

§ 93.111. Determination of reimbursable expenses.

& * b * *

(¢) Administrative fee. Enforcement Rule 208(g)(3) pro-
vides that the expenses taxable under § 89.205(b) (relat-
ing to informal admonition [ or 1, private reprimand, or
public reprimand following formal hearing) or § 89.209
(relating to expenses of formal proceedings) may include
an administrative fee except that an administrative fee
shall not be included where the discipline imposed is an

informal admonition; and that the administrative fee
shall be $250.

[Pa.B. Doc. No. 12-1501. Filed for public inspection August 10, 2012, 9:00 a.m.]

Title 234—RULES OF
CRIMINAL PROCEDURE

[ 234 PA. CODE CH. 1]

Proposed New Pa.R.Crim.P. 151 and Revision of
the Comment to Pa.R.Crim.P. 150

The Criminal Procedural Rules Committee is planning
to recommend that the Supreme Court of Pennsylvania
adopt new Rule of Criminal Procedure 151 (Bench War-
rant Procedures When Witness is Under Age of 18 Years)
and to revise the Comment to Rule of Criminal Procedure
150 (Bench Warrants). The proposed new rule and cor-
relative Comment revision establish new procedures for
court cases after the execution of a bench warrant that
was issued for a witness who is under the age of 18 years.
This proposal has not been submitted for review by the
Supreme Court of Pennsylvania.

The following explanatory Report highlights the Com-
mittee’s considerations in formulating this proposal.
Please note that the Committee’s Report should not be
confused with the official Committee Comments to the
rules. Also note that the Supreme Court does not adopt
the Committee’s Comments or the contents of the ex-
planatory Reports.

The text of the proposed changes to the rules precedes
the Report. Additions are shown in bold; deletions are in
bold and brackets.

We request that interested persons submit suggestions,
comments, or objections concerning this proposal in writ-
ing to the Committee through counsel,

Jeffrey M. Wasileski, Counsel
Supreme Court of Pennsylvania
Criminal Procedural Rules Committee
Pennsylvania Judicial Center
601 Commonwealth Ave., Suite 6200, P. O. Box 62635
Harrisburg, PA 17106-2635
fax: (717) 231-9521 or e-mail: criminal.rules@pacourts.us

no later than Friday, August 31, 2012.

By the Criminal Procedural
Rules Committee

PHILIP D. LAUER,
Chair

Annex A
TITLE 234. RULES OF CRIMINAL PROCEDURE

CHAPTER 1. SCOPE OF RULES, CONSTRUCTION
AND DEFINITIONS, LOCAL RULES

PART E. Miscellaneous Warrants
Rule 150. Bench Warrants.
* * £ * £
Comment

This rule addresses only the procedures to be followed
after a bench warrant is executed, and does not apply to
execution of bench warrants outside the Commonwealth,

PENNSYLVANIA BULLETIN, VOL. 42, NO. 32, AUGUST 11, 2012



THE COURTS 5165

which are governed by the extradition procedures in 42
Pa.C.S. § 9101 et seq., or to warrants issued in connection
with probation or parole proceedings.

For the bench warrant procedures when a wit-
ness is under the age of 18 years, see Rule 151.

& * & * *

Official Note: Adopted December 30, 2005, effective
August 1, 2006; Comment revised , 2012, effec-
tive , 2012.

Committee Explanatory Reports:

Report explaining the Comment revision adding a
cross-reference to new Rule 151 published for com-
ment at 42 Pa.B. 5165 (August 11, 2012).

(Editor’s Note: The following rule is new and printed in
regular type to enhance readability.)

Rule 151. Bench Warrant Procedures When Witness
is Under Age of 18 Years.

(A) In a court case when a bench warrant for a witness
under the age of 18 years is executed, except as provided
in this rule, the case is to proceed in accordance with the
procedures in Rule 150.

(B) Upon execution of the warrant for a minor witness,
the arresting officer immediately shall inform the proper
judicial officer and a parent or guardian of the minor
witness of the arrest of the minor witness.

(C) Execution of Bench Warrant in County of Issuance

(1) If the judicial officer who issued the bench warrant,
or another judicial officer designated by the president
judge or by the president judge’s designee, is not avail-
able to conduct the bench warrant hearing without
unnecessary delay, the minor witness shall be taken
before the on-call judge of the court of common pleas.

(a) The on-call judge shall determine whether to re-
lease the witness or to detain the witness pending the
bench warrant hearing. If the bench warrant specifically
orders detention of the minor witness, the on-call judge
shall not release the witness.

(b) If the on-call judge determines the witness must be
detained, the witness shall be detained in a detention
facility. The on-call judge shall notify the parent or
guardian of the minor witness of the detention.

(2) The minor witness shall not be detained without a
bench warrant hearing on that bench warrant longer
than 24 hours, or the close of the next business day if the
24 hours expires on a non-business day.

(D) Execution of Bench Warrant Outside County of
Issuance

(1) The minor witness shall be taken before a common
pleas court judge of the county of arrest without unneces-
sary delay and in no case later than the end of the next
business day.

(2) The judge shall identify the minor witness as the
subject of the bench warrant, decide whether detention as
a minor witness is necessary, and order that arrange-
ments be made immediately to transport the minor
witness to the county of issuance.

(3) If transportation cannot be arranged immediately,
the minor witness shall be released unless the bench
warrant specifically orders detention of the witness. In
this case, the minor witness shall be detained in an
out-of-county detention facility.

(4) If detention is ordered, the minor witness shall be
brought to the county of issuance within 72 hours from
the execution of the bench warrant.

(5) If the time requirements of this paragraph are not
met, the minor witness shall be released.

Comment

This rule was adopted in 2012 to establish the proce-
dures when a witness subject to a bench warrant is under
the age of 18. The procedures following the execution of a
bench warrant set forth in Rule 150 apply to cases when
the witness is under the age of 18, except as otherwise
provided in this rule.

Paragraph (B) ensures that the judicial officer who
issued the bench warrant is aware that the minor witness
has been arrested, and that a parent or guardian of the
arrested minor witness is notified of the arrest.

The procedures in paragraph (C) for cases in which the
bench warrant is executed in the county of issuance,
recognize the need, when the issuing judicial officer is
unavailable to conduct the bench warrant hearing, for the
common pleas court judge who is on call to determine
whether a minor witness may be released or must be
detained. If the minor witness is detained, the bench
warrant hearing must be held no later than the end of
the next business day. If the bench warrant hearing is not
conducted within this time period, the minor witness
must be released.

The minor witness may not be detained in an adult
facility pending a bench warrant hearing unless the
witness is separated by sight and sound from incarcer-
ated adult offenders and is under continuous visual
supervision by facility staff.

In cases in which the bench warrant is executed outside
the county of issuance, the minor witness must be
transported to the county of issuance within 72 hours of
the execution of the bench warrant, and the bench
warrant hearing must be conducted by the end of the
next business day.

As used in this rule, “minor witness” means a witness
who is under the age of 18 years, and “proper judicial
officer” means the judicial officer who issued the bench
warrant, or, another judicial officer designated by the
president judge or by the president judge’s designee.

Official Note: Adopted , 2012, effective
, 2012.

Committee Explanatory Reports:

Report explaining proposed new Rule 151 providing
procedures for bench warrants when a witness is under
the age of 18 published for Comment at 42 Pa.B. 5165
(August 11, 2012).

REPORT

Proposed new Pa.R.Crim.P. 151, and Proposed Revisions
to the Comment to Pa.R.Crim.P. 150

Bench Warrant Procedures for Witnesses Who are
Under the Age of 18 Years

1. Background

For the past several years, the Committee has been
developing procedures governing the use of subpoenas in
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the courts of common pleas and in magisterial district
courts.! During that time, Rule of Juvenile Court Proce-
dure (“Juvenile Rule”) 123 was amended to require
parental notification when a subpoena is issued for a
minor witness.? The Committee agreed a comparable
procedure should be included in the proposed changes to
Rule 107 that were being developed.

Correlative to this discussion, the Committee also
discussed procedures for the issuance of bench warrants
for witnesses under the age of 18 who have failed to
appear when issued a subpoena. The Committee reviewed
the provisions for bench warrants in Juvenile Rule 140
(Bench Warrants for Failure to Appear at Hearings),
specifically in paragraph (D) for witnesses. The Commit-
tee agreed there should be comparable special procedures
for bench warrants for minor witnesses in the Rules of
Criminal Procedure, and that these special procedures
should be set forth in a separate rule, proposed new Rule
151.

II. Discussion

Proposed new Rule 151 sets forth the procedures after
a bench warrant for a witness who is under the age of 18
years is issued and executed.

Paragraph (A) establishes that, except as provided in
Rule 151, the bench warrant procedures in Rule 150
govern cases in which the bench warrant is for a witness
under the age of 18 years.

Paragraph (B) requires the arresting officer to notify
the judicial officer that the minor witness has been
arrested on the bench warrant. The arresting officer also
is required to notify the parent or guardian of the minor
witness. This parental notification requirement is compa-
rable to the requirements in Juvenile Rule 140(D)(3).

The Committee discussed at length the procedure when
a minor witness is arrested on a bench warrant and the
issuing judicial officer is not available. The issue was
whether magisterial district judges (MDdJs) are permitted
to lodge juveniles in detention facilities. The consensus
was that MDJs do not have the authority to lodge
juveniles in a detention facility on these bench warrants.

The Committee also discussed the issue of detention of
underage witnesses in common pleas court cases in
judicial districts without easy access to detention facil-
ities. The members opined that alternatives to detention
should be considered such as release on an electronic
monitor.

The Committee agreed that the best resolution of issues
related to the detention of a minor witness when the
issuing judicial officer is not available, whether the bench
warrant was issued by an MDJ or by a common pleas
court judge, is to require that the minor witness be taken
before the on-call the emergency common pleas court
judge for a bail decision, including release on an electric
monitor, or a detention decision. Paragraph (C)(1) and
paragraph (C)(1)(a) require the minor witness to be taken
to the on-call common pleas court judge for a determina-
tion whether to set bail or to detain the witness pending

1See Committee explanatory Report at 35 Pa.B. 1557 (March 5, 2005) and
Suzpplemental Report at 35 Pa.B. 5677 (October 15, 2005).

The Committee also looked at Act 98 of 2008 that amended 42 Pa.C.S. § 6333 to
require notice to a parent or guardian of the subpoena issued to any witness who is
under the age of 18 years. Changes correlative to this statutory provision also have
been added to Civil Rule 234.2 and MDJ Rule 214.

the bench warrant hearing if the judicial officer who
issued the bench warrant, or, another judicial officer
designated by the president judge or by the president
judge’s designee, is not available to conduct the bench
warrant hearing without unnecessary delay. Paragraph
(C)1)(a) also limits the on-call judge’s ability to release
when the bench warrant specifically orders the detention
of the minor witness. See also Juvenile Rule 140(D)(1)(b).
If the on-call judge determines that the minor witness
must be detained, paragraph (C)(1)(b) requires that the
witness be detained in a detention facility.

Paragraph (C)(2) is taken from Juvenile Rule 140(D)(2)
(Prompt Hearing) that requires the bench warrant hear-
ing to be conducted “by the next business day” when the
minor witness is detained, and if the hearing is not
conducted within this time frame, the witness must be
released. This language has been modified slightly in
Rule 151(C)(2) to provide that the hearing be conducted
“before the end of the next business day.” The Committee
believes this language is clearer.

Paragraph (D) (Execution of Bench Warrant Outside
County of Issuance) is taken from Juvenile Rule 140(D)(4)
(Out-of-County Custody). Rule 140(D)(4)(a) is addressed
in Rule 151(B) by the requirement that the arresting
officer notify the proper judicial officer of the arrest of the
minor witness.

Paragraphs (D)(2), (D)(3), (D)(4), and (D)(5) follow the
requirements in Rule 140(D)(4)(b), (¢), (d), (e), (f), and (g).
When a minor witness is arrested on a bench warrant out
of the county of issuance, paragraph (D)(1) requires the
minor witness to be taken before a judge of the county of
arrest without unnecessary delay. In no case may there
be a delay longer than the end of the next business day.
When the minor witness appears before the judge, the
judge is required to confirm that the minor witness is the
subject of the bench warrant, must decide whether to
detain the minor witness, and make arrangements to
transport the minor witness to the county of issuance. If
the judge is not able to arrange transport, the minor
witness must be released unless the bench warrant
specifically orders detention. In these cases, the minor
witness must be brought to the county of issuance within
72 hours from the execution of the bench warrant or be
released.

Because Rule 151 is a court case rule and not a
Juvenile Court rule, the Committee did not included the
provisions in Juvenile Rule 140(D) for a master or for an
“other order of court.” Rule 151 applies only to bench
warrants issued in court cases unlike the bench warrants
that are issued pursuant to Juvenile Rule 140.

The Rule 151 Comment elaborates on the provisions of
the new rule and includes a cross-reference to Rule 150.
The fourth paragraph explains that a minor witness may
only be detained in an adult facility pending the bench
warrant hearing if the witness is separated by sight and
sound from the incarcerated adult offenders and is under
continuous visual supervision by facility staff.

The Rule 150 Comment would be revised to include a
cross-reference to new Rule 151 and to cross-reference
Rule 107.

[Pa.B. Doc. No. 12-1502. Filed for public inspection August 10, 2012, 9:00 a.m.]
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Title 255—LOCAL
COURT RULES

BEAVER COUNTY

Local Rules of Civil Procedure; No. 11379 Misc.
2012

Administrative Order

The following amendments to the Beaver County Local
Rules of Civil Procedure are hereby adopted, effective
thirty (30) days after publication in the Pennsylvania
Bulletin, in accordance with Pa.R.C.P. No. 239(d). Local
Rules of Civil Procedure previously adopted are hereby
repealed as of the effective date of the following Rules.

The District Court Administrator is Directed to:

(1) file one (1) certified copy of the Local Rules with the
Administrative Office of Pennsylvania Courts;

(2) submit two (2) certified copies of the Local Rules
and a copy on computer diskette or CD-ROM containing
the text of the Local Rules to the Legislative Reference
Bureau for publication in the Pennsylvania Bulletin;

(3) submit one (1) certified copy of the Local Rules to
the Civil Procedural Rules Committee of the Pennsylva-
nia Supreme Court;

(4) submit one (1) certified copy of the Local Rules to
the Domestic Relations Procedural Rules Committee of
the Pennsylvania Supreme Court;

(5) keep a copy continuously available for public inspec-
tion and copying in the Office of the Prothonotary of
Beaver County;

(6) keep a copy continuously available for public inspec-
tion and copying in the Beaver County Law Library.

By the Court

JOHN D. McBRIDE,
President Judge

BEAVER COUNTY

Local Rules of Civil Procedure
Local Rules of Judicial Administration

PREFACE

The Local Rules of the Court of Common Pleas of
Beaver County are intended to supplement the Pennsyl-
vania Rules of Civil Procedure. The latter’s system of
numbering has been preserved. A local rule dealing with
the same or related subject matter as that dealt with by a
Pennsylvania rule of Civil Procedure has been given the
same number as the Pennsylvania Rule of Civil Proce-
dure and is preceded by the letter “L” to indicate its local
character. All local rules should be read in connection
with the Pennsylvania Rules of Civil Procedure bearing
the same numbers.

The rules of construction found in the Pennsylvania
Rules of Civil Procedure shall apply to all Local Rules of
the Court of Common Pleas of Beaver County. The Local
Rules may be cited as “Beaver County L.R. No.

BUSINESS OF THE COURTS
LR205.1. Court Action On Legal Papers.

Any party who desires the signature of, or action by a
judge on a legal paper and who has delivered or will
deliver the paper to the Prothonotary for filing in accord-

ance with Pa. R.C.P. No. 205.1, must present the paper in
motions court for entry of the order.

Note: The paper must be presented to the court person-
ally by or through counsel. After action is taken on the
paper, the court will return the paper to counsel for filing
and service. This rule does not apply to motions for
summary judgment, motions for judgment on pleadings or
post-trial motions.

LR 206.1(b). Presentation of Petitions.

The Court will be available to receive petitions at the
times and in accordance with the practice which is
published for the presentation of motions in the annual
Court Calendar.

Note: The prescribed time to receive motions appears
on the Beaver County web site: http:/www.beavercounty
courts.org/motions.htm

LR 206.1(c). Notice to All Parties.

The Court will not entertain a petition in any matter
unless the opposing party or his counsel has consented in
writing or has received three (3) business days written
notice of the intention to present the petition. The
petition shall set forth the manner in which notice has
been given, attaching a copy thereof. Counsel may
present a petition after oral notice only in emergency
situations. Ex parte petitions will not be entertained
without prior notice unless notice is not possible.

LR207.1. Motions to Exclude Expert Testimony
Which Relies Upon Novel Scientific Evidence.

All motions to exclude expert testimony authorized by
Pa. R.C.P. No. 207.1 shall be filed and served no later
than 30 days after the pre-trial conference unless other-
wise directed by Court or the case management order.
The content of the motion shall be in accordance with
Pa.R.C.P. 207.1 (a).

Note: This rule is intended to require a party to raise
the issue of the admissibility of testimony of an expert
witness prior to trial pursuant to Pa. R.C.P. No. 207.1(b).
If a motion is filed untimely, the issue will be deemed
waived and the motion dismissed sua sponte.

LR208.3(a). Procedure Governing Motions.

(1) All motions, as defined in Pa.R.C.P. No. 208.1,
whether or not they have been filed, shall be presented to
the Court by the moving party.

(2) The Court will be available to receive motions at
the times and in accordance with the practice which is
published in the annual Court Calendar.

Note. The prescribed time to receive motions appears
on the Beaver County web site: www.beavercountycourts.
org. Links are available to the Court and then to Motions
Court.

(3) Notice to All Parties.

The Court will not entertain a motion in any matter
unless the opposing party or his counsel has consented in
writing or has received three (3) business days written
notice of the intention to present the motion. The motion
shall set forth the manner in which notice has been
given, attaching a copy thereof. Counsel may present a
motion after oral notice only in emergency situations. Ex
parte motions will not be entertained without prior notice
unless notice is not possible.

LR211A. Oral Arguments.

The court will be available to hear oral arguments on
the dates designated on the court calendar or such other
dates as may be determined by the court.LR211B Argu-
ment Lists.
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(1) Cases shall be placed on the argument list by
Praecipe of a party or by order of court. Immediately after
the last day to file a praecipe for argument, the Court
Administrator shall compile a list of cases to be argued.
Thereafter, the Court Administrator shall assign the cases
to those judges assigned to preside over civil cases,
schedule the cases for oral argument, cause notice of the
assignment and the time and place for oral argument to
be mailed to all parties unrepresented by counsel as well
as all counsel of record, and publish the assigned list in
the Beaver County Legal Journal.

(2) The praecipe for argument shall be in the form
approved and revised from time to time by the court. The
original praecipe for argument shall be filed with the
Prothonotary and a copy thereof delivered to the Court
Administrator.

(3) All interested parties must be present for the oral
argument; failure to appear may result in an order being
entered against the party.

(4) Cases may be submitted on briefs only without oral
argument upon written, filed stipulation of all parties
filed with the Prothonotary and a copy of the stipulations
shall be delivered to the Court Administrator.

LR211C. Briefing Schedule.

(1) The moving party’s brief shall be submitted to the
Court Administrator and served in accordance with the
following schedule:

(a) where the moving party files the praecipe for
argument, not later than simultaneously therewith;

(b) where the responding party files the praecipe for
argument or the court orders the matter on the argument
list, at least twenty (20) days prior to the argument date;

If the moving party fails to timely submit a brief, the
court may deny the relief sought or impose other sanc-
tions.

(2) The responding party’s brief shall be submitted to
the Court Administrator and served at least ten (10) days
prior to the argument date provided that the moving
party’s brief has been timely served. If the brief is not
timely submitted, the court may prohibit the responding
party from presenting oral argument or may impose other
sanctions.

LR211D. Miscellaneous Provisions.

(1) Any issue which has not been raised and properly
discussed in a timely submitted brief may be deemed
absolutely to have been waived.

(2) Each party will be allowed fifteen (15) minutes to
present oral argument subject, however, to the court’s
power to limit or extend the time for argument. The time
for argument shall be limited to not more than thirty (30)
minutes for each side notwithstanding the existence of
more than two moving or responding parties. The maxi-
mum time shall be divided between or among the moving
parties or between or among the responding parties as
they may decide.

(3) Oral argument will not be continued except on
written motion, for cause shown. Such motion shall be
subject to L208.3(a).

LR212.1. Civil Actions. Certification For Trial. Time
for Initiating Motions for Pre-Trial Judgment or
Discovery.

A. All civil actions which are to be tried by a jury may
be tried, at the earliest, during the term of trials next
following the filing of a Certificate of Readiness for Trial.

Note: This provision is intended to constitute the No-
tice Required by Pa. R.C.P. No. 212.1(a).

B. (1) A civil action shall be certified for trial by jury,
judge or board of arbitration, by filing with the Prothono-
tary of Beaver County a Certificate of Readiness for Trial.
A copy of the Certificate of Readiness for Trial shall
likewise be transmitted by the moving party to the Court
Administrator of Beaver County.

(2) No case may be certified for trial without having
first given at least sixty (60) days written notice of
intention to do so to all other parties or their counsel of
record.

The notice of intent to certify for trial shall be given to
counsel for all parties in all companion cases. Thereafter,
the filing of a certificate of readiness for trial shall
operate as the certification for trial of all companion cases
unless exceptions thereto are filed pursuant to subdivi-
sion five (5) hereof.

(3) After a case has been certified for trial, no motion
for judgment on the pleadings or for summary judgment
may be filed without having first secured leave of court to
do so for cause shown.

(4) After a case has been certified for trial, no discov-
ery, including an independent medical examination, may
be initiated without having first secured leave of court to
do so for cause shown.

(5) Any other party may file exceptions to the certifi-
cate of readiness within ten (10) days of the filing thereof.
The exceptions shall be presented to the judge assigned to
receive civil motions after notice pursuant to Rule
L208.3(a) has been given.

Note: The purpose of subdivision (2) is to provide
parties with an opportunity to initiate appropriate pre-
trial procedures prior to the certification of the case for
trial. Failure to do so prior to certification for trial may
result in the waiver of the right to do so under subdivi-
sions (3) and (4).

LR212.2A. Pre-Trial Conference and Pre-Trial State-
ments.

A. Unless otherwise directed by the court, a Pre-Trial
Conference shall be scheduled by the Court Administrator
for every case certified for jury trial. Pre-Trial Confer-
ences shall be scheduled on those dates designated for
that purpose on the court calendar and on such other
dates as may from time to time be designated by the
court.

(1) Prior to the Pre-Trial Conference, a party shall
provide the opposing party with a copy of all documents
or records secured through an authorization of the oppos-
ing party. Any such documents or records not so provided
may not be used at trial for any purpose.

(2) Pre-Trial statements which comply with Pa.R.C.P.
No. 2I2. Shall be submitted to the judge assigned to
conduct the Pre-Trial Conference not later than seven (7)
days prior thereto. Failure to file a timely pre-trial
statement may result in continuance of the Pre-Trial
Conference and sanctions in the form of counsel fees
payable to opposing counsel. In addition, to the require-
ments of Pa.R.C.P. No. 212.2, the Pre-Trial Statement
shall contain:

(a) A statement of legal and evidentiary issues which
are anticipated to arise together with a citation to
authority:

(b) An itemized statement of all medical and hospital
and other bills and expenses claimed,;
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(c) An itemized statement of lost earnings and impair-
ment of earning power together with the basis therefore;

(d) A statement, if applicable, as to the plaintiff’s
selection of the limited or full tort option. If a limited tort
option applies, a statement to support eligibility for
recovery of non-economic damages shall be included;

Note: Although Pa.R.C.P. No. 212.2(a)(5) requires the
inclusion of an expert report or proper answer to inter-
rogatory, and the note thereto permits physician notes or
records in lieu of a report, neither copies of hospital
records, nor illegible office notes, are to be included.

(e) All trial exhibits are to be marked for identification
but need not be attached to the Pre-Trial Statement.

(3) Unless excused by the court upon cause shown, the
Pre-Trial Conference shall be attended by trial counsel as
well as the plaintiff, a representative of the defendant’s
insurance carrier who has settlement authority, a repre-
sentative of the MCARE Fund and any defendant whose
personal approval of a settlement offer is required and
has not been given.

Note: Where a liability insurance carrier, the MCARE
Fund or a party has given counsel written authority to
settle in an amount deemed by the court to be reasonable,
the court will probably excuse attendance at the Pre-Trial
Conference. All requests to be excused should be by
formal motion setting forth the reasons for the request
and shall be presented in accordance with LR 208.3 (a).

If trial counsel is excused by the court from attending,
substitute counsel shall be equally familiar with the case
and its issues or sanction may be imposed.

(4) After the Pre-Trial Conference has concluded, no
Supplemental Pre-Trial Statement may be filed without
leave of court for cause shown.

LR212.2B. Case Management Conferences and Com-
plex Cases.

A. At any time after the pleadings have closed (e.g.
Complaint, Answer and New Matter and Reply to New
Matter), any party may move the Court, or the Court may
move on its own, to schedule a case management confer-
ence, without the need for consent from the other party or
parties.

B. After receiving the motion, the Court shall schedule
a case management conference, at which the Court will
set a discovery schedule, date for filing of dispositive
motions, date for exchange of expert reports, and a date
for a pretrial conference. Said dates will only be extended
for good cause shown.

C. If the case is a complex case (one that involves
significant legal and factual issues, has multiple experts,
will take more than several days to try and requires
significant attention of the Court in connection with
pretrial and trial motions), the party filing the motion for
a case management conference should advise the Court of
that fact in the motion so that a special schedule and
trial date can be set.

LR212.3. Pre-Trial Conference—Imposition of Sanc-
tions for Obdurate Conduct.

A. The Court may request the presence of an official
court stenographer, or utilize the digital audio recording
system, during a pre-trial conference. The record shall not
be transcribed unless ordered by the presiding judge.

B. The presiding judge shall recommend a settlement
amount to counsel for parties if the judge determines that
he or she can fairly evaluate the case for settlement
purposes. The recommendation and the reasons in sup-
port thereof shall be included in the stenographer’s notes
as well as the parties’ settlement positions and the
reasons therefore.

C. The court may make a finding that a party has
engaged in obdurate conduct in regard to the party’s
settlement position either sua sponte or on petition of
another party. In either event, not later than ten (10)
days after a jury verdict or a decision of the court, upon
petition of a party or the court, a rule shall be issued to
show cause why counsel fees should not be awarded
under 42 Pa.C.S.A. § 2503(7). The Petition Practice set
forth in Pa.R.C.P. No. 206.1 et seq. will apply.

D. The court should consider and weigh the following
factors determining whether or not to impose sanctions:

1. The facts and circumstances which existed at the
time of the pre-trial conference;

2. Whether there was a change in such facts or circum-
stances to account for a variation between the plaintiff’s
demand, the defendant’s offer and the jury’s verdict;

3. The final settlement demand and offer;
4. The settlement value;

5. Whether there was substantial merit to the parties’
claim or defense, and;

6. Whether a party’s settlement position had a reason-
able basis in law or in fact.

LR213. Joinder of Cases.

All Orders which join separately filed actions shall
specify whether the joinder is intended to provide for a
joint trial or hearing, or is intended to consolidate the
actions for all purposes. The Order shall further specify
the caption(s) and court number(s) to be utilized thereaf-
ter.

LR213A. Motion for Joint Hearing or Trial.

All Motions for a Joint Hearing or Trial shall contain a
Proposed Order of Court in substantially the following
form:

(Caption)
ORDER

AND NOW, this day of , upon consider-
ation of the foregoing Motion for Joint Hearing or Trial, it
is hereby ORDERED and DECREED that a joint hearing
or trial shall be held in the cases of |

filed at No. , and , filed at No.

. Each case shall maintain its separate caption
and case number. The Prothonotary shall docket this
Order at both case numbers and shall place a duplicate
copy of same in the file at No. ___ . All future filings
shall be docketed and maintained separately at the case
number they relate to.

BY THE COURT

J.
LR213B. Motion For Consolidation.

All Motions to Consolidate shall contain a Proposed
Order of Court in substantially the following form:
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(Caption)
ORDER

AND NOW, this day of , upon consider-
ation of the foregoing Motion to Consolidate, it is hereby
ORDERED and DECREED that the cases of at
No. , and at No. __, shall be
consolidated for all purposes at No. . The Protho-
notary shall transfer all previous filings at No.

to the consolidated case number at No.
. All future filings shall be captioned and dock-
eted as follows:

VS.

and No.

VS.

BY THE COURT

J.

Note: Rules LR213, LR213A and LR213B are intended
to clarify for the parties, Court, Prothonotary and Appel-
late Courts, the intended effect of a joinder and whether
the cases are to have a separate or consolidated identity

as discussed by the Pennsylvania Superior Court in
Keefer v. Keefer, 741 A.2d 808 (Pa. Super. 1999).

LR214. Trial Lists.

A. The Court Administrator shall maintain a master
list of cases to be tried before a jury and a master list of
cases to be tried by a judge without a jury. Cases shall be
placed on either list pursuant to order of court.

B. After consultation with the court, the Court Admin-
istrator shall prepare a list of cases to call for trial before
a jury from the master list. The trial list shall be
prepared so as to give preference in accordance with Pa.
R.C.P. No. 214 and then as the court may see fit. Cases
that have not been given preference shall be listed for
trial, as nearly as possible, in the chronological order in
which they were placed on the master trial list.

The Court Administrator shall then mail a notice of
trial to counsel for each party and to each party not
represented by counsel. Notice may be by regular mail
addressed to counsel or the party at the address they
have endorsed on their last pleading.

C. The Court Administrator shall assign cases from the
master list of non-jury cases to a judge and give notice of
the assignment by regular mail to counsel for each party
and each party not represented by counsel. All scheduling
of such cases will be done by the assigned judge.

LR217. Costs on Continuance.

A. Bills of costs must set forth the names of witnesses,
the dates of their attendance the number of miles actu-
ally traveled by them, and the place from which mileage
is claimed. The bill shall be verified by the affidavit of the
party filing it or his attorney that the witnesses named
were actually present in Court, and that, in his opinion
they were material witnesses. A copy of the bill of costs
shall be served on opposing counsel pursuant to Pa.R.C.P.
440.

B. The party upon whom a bill of costs has been served
waives all objections to it unless, within ten (10) days
after such service, exceptions thereto are filed. Thereafter,

the issue shall be determined by the Court in accordance
with Pa.R.C.P. No. 206.1-206.7.

C. Where the plaintiff resides out of the state, or is a
foreign corporation, the defendant, upon filing a petition,
may have a rule issued on the plaintiff to enter security
for costs within twenty (20) days after notice. In the
meantime, all proceedings may be stayed. Upon proof of
default filed, the court may enter a judgment of non pros.

LR220.1. Voir Dire of Prospective Jurors.

Voir Dire of Prospective Jurors will be conducted in
accordance with Pa.R.C.P. 220.1.

The standard questions in Pa. R.C.P. 220.1 may be
deleted or revised to accommodate the particular case
either by agreement of counsel for all parties or by leave
of court. Additional questions may be posed to prospective
jurors by agreement of counsel for all parties or by leave
of court. Such deletions, revisions or additions may be
requested orally during voir dire provided that all parties
or their counsel consent thereto. Otherwise, all deletions,
revisions and additions to the list of questions shall be in
writing, filed with the Prothonotary and submitted to the
trial judge or, if unknown, to the Court Administrator and
served on all other parties or their counsel at least seven
(7) days prior to the first day of trial term and, unless
agreed upon by counsel for all parties, shall not be
propounded to the prospective jurors without court ap-
proval.

LR223. Custody and Storage of Trial Exhibits.

A. All non-documentary exhibits and documentary ex-
hibits larger than 8.5 x 11 inches shall remain in the
custody of the moving party and shall be removed from
the courthouse at the conclusion of the trial. Such
exhibits shall be retained by the moving party until
conclusion of the case and shall be produced upon order of
the trial judge to do so when necessary.

B. Any party desiring to utilize a magnified copy of a
document or photograph or image at trial, either in hard
copy or on a projection screen, shall first submit the
original or a copy thereof to be marked as an exhibit for
receipt into evidence.

Note: The purpose of this rule is to eliminate problems
encountered by the court stenographers relating to cus-
tody and storage of large exhibits. The rule is not
intended to limit the exhibits which are either shown to
the jury or sent out with the jury during deliberation.

C. A hard copy of any photograph or document admit-
ted into evidence at a trial must be provided to the court.

LR229.1. Sanctions For Failure to Pay an Award
From an Arbitration or Dispute Resolution From
Which No Appeal Has Been Taken.

A. As used in this rule, the following words shall have
the following meaning:

“Award.” The finding of a Board of Arbitration, an
arbitrator(s), or a dispute resolution proceeding which
compels payment, in any form of monetary exchange,
to a prevailing party from a non-prevailing party.

B. The provisions of this rule shall not apply to the
annuity or future installment portion of a structured
settlement award.

C. The Prevailing Party and Non-prevailing Party may
agree in writing to modify or waive any of the provisions
of this rule.
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D. A Non-prevailing Party shall have thirty-five (35)
calendar days from receipt of an award within which to
deliver the award to the prevailing Party or its counsel.

E. If awarded funds are not delivered to the Prevailing
Party or its counsel within aforesaid thirty-five day
period, the Prevailing Party may present to the Court a
Petition for Sanctions which shall include: (a) an affidavit
attesting to nonpayment; (b) a copy of any document
evidencing the procedural history of the matter; (c) a copy
of the award; (d) a copy of a receipt reflecting delivery of
the award more than thirty-five (35) days prior to the
date of filing of the Petition; and (e) the form of Order
specified in paragraph (G) below. The attorney shall
certify to the Court the applicable interest rate specified
in paragraph F below and shall certify that the Petition
and its accompanying documents have been served on all
interested counsel.

F. Upon receipt of the Rule to Show Cause, the Petition
and its supporting documentation required by paragraph
(E) above, the Non-prevailing Party shall have twenty
(20) days to file an Answer to the Rule and thereafter
shall conduct discovery and appear for a hearing, if the
Court deems necessary. If the Court finds that the
Non-prevailing Party has violated this local rule and that
there is no material dispute as to the terms of the award,
the Court shall impose sanctions in the form of simple
interest calculated at the rate equal to the prime rate as
listed in the first edition of the Wall Street Journal
published for the calendar year last preceding the date on
which the Petition was filed, running from the thirty-fifth
day to the date of delivery of the award; reasonable
attorneys’ fees incurred in the preparation and presenta-
tion of the Petition and any subsequent action related
thereto; and such other sanction as the Court deems
necessary, including liquidated damages not in excess of
10% of the award.

G. The Petition shall be accompanied by two Orders in
substantially the following form:

ORDER

AND NOW, this day of , 20 , a
Rule is issued upon to show cause why sanc-
tions should not be imposed for failure to deliver awarded
funds to or within thirty-five (35) days
after receipt of an award. Rule returnable twenty (20)
days hereafter, or , 20 , by which time
an Answer shall be filed. If necessary, a hearing or
discovery on this matter will be held following the return
of the Rule at a time or in a manner to be designated by
the Court. Thereafter, an appropriate Order shall be
entered.

BY THE COURT

J.
ORDER

AND NOW, this day of 20

upon consideration of the Petition for Sanctions and its
attachments, the Answer thereto, and upon a finding that
payment was not made to or within
thirty-five days of receipt of the award in the above
captioned action, and conduct in failing to de-
liver the awarded funds is dilatory, obdurate and vexa-
tious, it is hereby ORDERED and DECREED that in
addition to the award of $( ), is ordered
to pay forthwith simple interest thereon at the rate of

on () from __ to the date of delivery of
the awarded funds, together with $( ) in attor-

neys’ fees, and $ in liquidated damages, pursu-
ant to Beaver County Local Rule 229.1.

BY THE COURT

J.
SERVICE OF ORIGINAL PROCESS
LR430. Service By Publication.

The Beaver County Legal Journal is designated as the
publisher of legal notices in Beaver County. Unless the
manner of publication of service of process or notice is
otherwise specified by law or rule of court, such service or
notice shall be made by publishing the same once in the
Beaver County Legal Journal and once in a newspaper of
general circulation in Beaver County.

CIVIL ACTION
LR1018.1. Notice To Defend.

The following organization shall be named in the Notice
to Defend as the organization from whom legal help can
be obtained:

Lawyer Referral Service of the Beaver County Bar
Association, 788 Turnpike Street Beaver, PA 15009 Tele-
phone Number: (724) 728-4888

MORTGAGE FORECLOSURE
LR1147(a)(2). Mortgage Foreclosure.

1. In order to comply with Pa.R.C.P. No. 1147(a)(2),
every complaint in mortgage foreclosure shall contain a
full and complete description of the land subject to the
mortgage. Note: A Metes and bounds description of the
land is preferable. The attachment as an Exhibit to the
complaint of a copy of the deed which conveyed the land
to the mortgagor(s) will usually constitute compliance
with this rule. A reference in the complaint to a recorded
deed or mortgage for a fuller description will not consti-
tute compliance with this rule)

2. The Prothonotary of Beaver County shall not accept
for filing a complaint in mortgage foreclosure which does
not contain a full and complete description of the land
subject to the mortgage.

COMPULSORY ARBITRATION

LR1301A. These Rules apply to the following civil
matters or issues which shall be submitted to
compulsory arbitration under Section 7361 of the
Judicial Code.

1. All civil actions, as defined in Pa. R.C.P. No. 1001(a)
and (b)(1), as amended, for money damages where the
amount in controversy on any claim is $25,000.00 or less,
exclusive of interest and costs. The amount in controversy
shall be determined from the pleadings, by agreement of
the parties or by the court.

2. Where no appearance has been entered or a default
judgment has been entered in a civil action and the
plaintiff desires to have the damages assessed in an
amount not to exceed $25,000.00.

3. By agreement of reference signed by the parties or
their counsel. Such agreement shall define the issues and
contain such stipulation as to facts, admissions or waivers
of defenses or proofs as are agreed upon.

4. Cases in which the amount in controversy exceeds
$25,000.00 but does not exceed $50,000.00 may be sub-
mitted to arbitration under these rules where all parties
have consented thereto in writing and such written
consent is filed.
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LR1301B. Exceptions.
These rules shall not apply to the following matters:
Action in Ejectment;
Action to Quiet Title;
Action in Replevin, unless authorized by the court;
Action in Mandamus;
Action in Quo Warranto;
Action of Mortgage Foreclosure;

Actions upon Ground Rent;

® o oA

Foreign Attachment;
9. Fraudulent Debtors Attachment; and

10. Where claims for relief were heretofore asserted in
an action in equity.

LR1301C. Compensation of Board.

Each member of the Board of Arbitration who has
signed an award, whether as a majority or as a dissenter,
shall receive as compensation a daily fee in an amount as
set by the Court from time to time by special order.
Where hearings exceed one day, the arbitrators may
petition the court for additional compensation which may
be granted for cause shown. Any such request should be
made prior to submitting the award to the Court Admin-
istrator as required by Local Rule 1306.

LR1301D. Procedure for Payment.

Upon the filing of the arbitrator’s award, the Prothono-
tary shall certify such filing to the County Commissioners
and to the County Controller, together with the names of
the members of the Board and an Order for payment. The
County Commissioners and Controller shall thereupon
pay the applicable fee to each member of the Board. Such
fees shall not be taxed as costs in the case.

LR1301E. Discovery.

Discovery in cases subject to these rules shall be
governed by LR4011.

LR1302A. Eligibility to Serve as Arbitrators.

Only persons actively engaged in the practice of law in
Beaver County shall be eligible to serve as Arbitrators.
For purposes of this rule, “persons actively engaged in the
practice of law” is defined as: persons who are authorized
by the Pennsylvania Supreme Court to practice law and
who regularly maintain their principal office in Beaver
County for the practice of law, excluding all attorneys
employed full time by Beaver County unless their Depart-
ment Head consents in writing to their eligibility.

LR1302B. Qualifications as Chairman.

Only persons admitted to the practice of law for at least
fifteen (15) years and who have extensive civil trial
experience are eligible to serve as Chairman of the
Boards of Arbitrators.

LR1302C. List of Arbitrators.

The Court Administrator of Beaver County shall, with
the approval of the President Judge, on or before October
1 of each year, compile a list of persons eligible to serve
as Arbitrators including persons eligible to serve as
Chairmen of Boards of Arbitrators. Persons who have
been determined to be eligible shall file a written consent
to serve as an Arbitrator or Chairman with the Court
Administrator. Arbitrators and Chairmen shall be se-
lected alphabetically as nearly as possible by the Court

Administrator in accordance with L1302D from the per-
sons who have filed a consent to serve.

LR1302D. Selection of Board.

Boards of Arbitrators shall be selected by the Court
Administrator to serve on each arbitration day designated
by the Court. Two Arbitrators and a Chairman shall be
selected from the list of eligible persons who have con-
sented to serve and appointed to each Board. At least one
of the two other arbitrators shall have significant civil
trial experience. The Court Administrator shall give each
Arbitrator at least ninety (90) days written notice of the
date the Arbitrator is to serve.

LR1302E. Scheduling of Cases.

Upon the filing of a Certificate of Readiness as provided
in LR212.1.B., the Court Administrator shall schedule the
case of arbitration.

The Court Administrator shall schedule a sufficient
number of cases for hearing on each arbitration day and
give at least 45 days written notice of the hearing date to
counsel for the parties and to pro se litigants. All requests
for a continuance must be submitted to and approved by
the Court to a date to be selected by the Court Adminis-
trator. Copies of all hearing notices shall be filed with
proof of mailing.

When scheduling cases for hearing, the Court Adminis-
trator shall avoid the creation of conflicts of interest with
Arbitrators. The notice of hearing shall identify the
members of the Board of Arbitration. Any objection to an
Arbitrator shall be made to the Court within twenty (20)
days of mailing the notice and, if sustained, will be
grounds to continue the hearing.

LR1302F. Vacancies.

Should a vacancy on the Board of Arbitration occur for
any reason prior to hearing, or should a member of the
Board be unable to serve or fail to attend on the
arbitration day, the Court Administrator shall be notified
and shall appoint a substitute. The appointment of the
substitute Arbitrator shall be communicated to all parties
or their counsel prior to the commencement of the
hearing. If a party has an objection to the substitute, it
shall be made forthwith or be waived.

Should an Arbitrator fail to appear on the scheduled
arbitration day, without good cause or without having
notified the Court Administrator at least ten (10) days
prior thereto, that Arbitrator shall be removed from the
list of eligible Arbitrators. In the event a substitute
Arbitrator cannot be appointed, sanctions may be imposed
against the delinquent Arbitrator.

LR1303. Arbitration Hearings.

Arbitration hearings shall be conducted at the Beaver
County Courthouse pursuant to assignment by the Court
Administrator. Prior to the commencement of the hearing,
the Prothonotary shall administer the oath of office in the
form mandated by Pa.R.C.P. 1312, to each arbitrator and
deliver the file to the Chairman.

LR1304. Powers of Arbitrators.

The Board of Arbitrators shall have the powers con-
ferred upon them by law, including the power to permit
the amendment of any pleading. The Arbitrators’ permis-
sion and the amendment must be filed in writing
promptly.

Note: 1. See Pa.R.C.P. Nos. 1303(b) and 1304(a) for the
power of arbitrators to act when a party fails to appear or
is not ready.
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LR1306. Arbitration Award.

The Board shall submit its award to the Court Admin-
istrator who shall note the same on its records and
forthwith file the award with the Prothonotary. Failure to
submit the Award promptly may result in the imposition
of sanctions, including forfeiture of the Arbitrator’s fees.

CLASS ACTIONS
LR1703. Class Actions—Assignment to a Judge.

A party who commences a class action shall forthwith
deliver a copy of the complaint to the Court Administrator
who shall forthwith assign the case to a Judge of the
Court assigned to preside over civil cases.

ACTIONS PURSUANT TO PROTECTION FROM
ABUSE ACT

LR1901.5. Procedure for Enforcement of Protection
From Abuse Orders.

A. When a defendant is arrested for violation of a
Protection From Abuse Order issued by the Court or a
Temporary Protection Order issued by a District Justice,
the defendant shall be preliminarily arraigned by a
District Justice forthwith.

B. In that event, a complaint for a violation of an
existing order must be filed with the District Justice by
the plaintiff in such action or by the police. The complaint
shall be substantially in following form:

(Caption)

COMPLAINT FOR INDIRECT CRIMINAL
CONTEMPT FOR VIOLATION OF PROTECTION
FROM ABUSE ORDER

I, the undersigned, do hereby state:
1. My name is and [ liveat

2. T accuse , who lives at
with violating a Protection From Abuse Order entered by
Judge on the _ day of |
20 (attach a copy of the Order if available);

3. The date (and the day of the week) when the
accused committed the offense was on or about ;

4. The place where the offense was committed in the
County of Beaver;

5. The acts committed by the accused were ;
all of which were in violation of the Protection From
Abuse Order entered in accordance with the Protection
From Abuse Act, 35 P. S. § 10181, et seq.;

6. If the defendant has not already been arrested, I ask
that a warrant of arrest be issued and that the accused
be required to answer the charges I have made.

I verify that the statements made in the complaint are
true and correct to the best of my knowledge, information
and belief. I further understand that any false statements
made herein are subject to the penalties of 18 Pa.C.S. §
4904 relating to unsworn falsification to authorities.

Date (Signature of Affiant)

The above subscribed affiant personally appeared be-
fore me on . signed the complaint in
my presence and asserted that the facts therein are true
and correct; and wherefore it appears that there is
probable cause for the issuance of process.

__ (SEAL) (Issuing Authority)

C. At the Preliminary Arraignment, the defendant
shall be notified:

(a) that he or she is charged with indirect criminal
contempt for violation of the Protection From Abuse
Order. A copy of the complaint shall be given to the
defendant;

(b) that a hearing will be held before a judge of the
Court on the first available date; and

(c) that the defendant is entitled to be represented by
counsel and, if unable to afford counsel and otherwise
qualifies, counsel will be appointed.

D. Bail shall be set to insure defendant’s presence at
the contempt hearing in accordance with Pennsylvania
Rule of Criminal Procedure No. 4004 including, without
limitation, the condition that the defendant not contact
the petitioner or members of the petitioner’s household, or
anyone with whom the petitioner then resides, directly or
indirectly.

E. If the defendant is not able to post bail, he shall be
committed to the Beaver County Jail. Bail may be
thereafter posted through Beaver County Pre-Trial Ser-
vices at the earliest appropriate time.

F. The office of the District Justice shall cause the
following completed forms and bail, if entered, to be
forwarded immediately to the Beaver County Court Ad-
ministrator’s Office, Beaver County Courthouse: (a) com-
plaint charging a violation of the Protection From Abuse
Order; (b) probable cause affidavit, if any; and (c) certifi-
cate of bail and commitment.

G. Upon receipt of papers from the District Justice, the
Office of the Beaver County Court Administrator will
forward said papers to the appropriate Judge of the Court
who will set a hearing on the contempt charge at the
earliest possible time.

ACTIONS FOR SUPPORT
LR1910A. Procedure.

(a) Actions for support shall proceed as prescribed by
PA.R.C.P. 1910.11.

(b) A conference scheduled as a result of the filing of a
complaint or petition shall be continued by the Domestic
Relations Section only if the parties, or their counsel,
agree thereto in writing or if an order of Court is obtained
directing the same. A motion seeking such an order shall
be presented in Motions Court after appropriate notice of
same is given to the opposing party or that party’s lawyer
pursuant to local rule LR208.3(a)3.

(¢) A demand for de novo hearing filed after the entry
of an Interim Order following a Domestic Relations
conference should set forth the issues to be raised with
specificity. A copy of the demand for de novo hearing is to
be served within five days of its filing upon the opposing
party or that party’s counsel of record.

LR1910B. Appearance of Counsel.

(a) All counsel shall file a Praecipe for Appearance with
the Domestic Relations Section, which includes the attor-
ney’s name, business address, telephone and facsimile
numbers, and Supreme Court identification number. If
counsel fails to enter his or her appearance as prescribed
by this Rule, he or she shall not be entitled to receive
copies of orders, notices, or other record matters.

(b) Following entry of a final order from the matter for
which counsel entered his or her appearance as set forth
in LR1910B(a) counsel may withdraw his or her appear-
ance by filing of record a praecipe to withdraw to which is
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attached a certificate of service on that attorney’s client
as well as on the opposing party or that party’s counsel
forthwith.

LR1910C. Special Relief Orders.

All motions seeking immediate relief shall be presented
to the assigned Motions Judge after notice of same is
given to the opposing party or that party’s counsel of
record pursuant to local rule LR208.3(a)3.

A copy of any such motion which is anticipated to be
contested shall be delivered to the Motions Judge at least
twenty four hours prior to presentation.

LR1910D. Temporary Suspension of Order.

(a) An enforcement officer of the Domestic Relations
Division who suspends or adjusts any order in the
absence of an order to do so, must send written notifica-
tion of the suspension or adjustment, and the reason
therefore, to all parties the same day that the action is
taken.

(b) Under circumstances where it is anticipated that
continuation of a support order will result in an uncollect-
ible overpayment of that obligation any party may move
the court for a suspension of the obligation in accordance
with Rule 1L1910C.

LR1910E. Review of Court Files.

Parties, and their attorneys of record in the Domestic
Relations action, may upon written request at the Domes-
tic Relations Office view the entire file maintained by the
Domestic Relations Office, with the exception of the
confidential notes of the hearing officers. No documents
from the file may be removed from the Domestic Rela-
tions Office.

LR1910F. Marriage Settlement Agreement and Di-
vorce Decree.

A party who wishes to terminate an alimony pendente
lite obligation or to initiate enforcement of an alimony
obligation in accordance with the terms of a divorce
decree or a decree with marriage settlement agreement
shall forward a true and correct copy of the decree to the
Domestic Relations Division with a copy of the request
forwarded to the opposing counsel or the opposing party if
not represented by counsel. Unless the decree or decree
with marriage settlement agreement specifically directs
collection of alimony by the Domestic Relations Division,
the Domestic Relations Division will not enforce collection
without a court order.

ACTIONS FOR CUSTODY, PARTIAL CUSTODY AND
VISITATION OF MINOR CHILDREN

LR1915A. Custody.
1. Scheduling the Custody Conference

When filing a claim for custody, partial custody, or
visitation in a Complaint or a subsequent claim, the
moving party shall:

(a) Present the pleading to the Administrative Custody
Judge during Motion’s Court to obtain the court’s signa-
ture on the scheduling Order. Immediately thereafter,
obtain a date and time for the conference from the
Administrative Custody Judge. The judge’s chambers will
make a copy of the pleading and Order to be forwarded to
Juvenile Services Division.

(b) File the original pleading and Order in the Protho-
notary’s Office.

(c) Serve a clocked copy of the pleading and Order on
counsel of record and/or unrepresented parties, with proof

of service to be filed in the Prothonotary’s Office, and a
copy of the proof of service to be provided to the Child
Custody Conference Officer at or prior to the time set for
the Conference.

(d) When a petition for contempt of a custody Order is
filed, the judge shall schedule the contempt petition for a
status conference or hearing before the court, or for a
conciliation conference before a conference officer. If a
petition for contempt is filed at or about the same time as
a petition for modification of a custody order, the judge
may order the contempt petition to be mediated by the
conference officer at the same time as the petition for
contempt. If the matter is not resolved at the conciliation
conference, the court shall schedule a status conference or
a hearing on the contempt matter, or if exceptions are
filed to the proposed order of custody, the judge may
consolidate the contempt matter with the pre-trial confer-
ence and/or trial scheduled on the modification petition.

(e) In order to facilitate compliance with the require-
ments of the Uniform Child Custody Jurisdiction Act, a
party shall provide the Court with all known information
concerning a Custody proceeding pending in another state
which involves the same parties or children.

Note: In particular, the Court should be informed of the
following: (1) the name and address of the Court in which
such case is pending; (2) the caption of such case; (3) the
name, address and telephone number of the Judge to
whom the case might have been assigned, and (4) any
Orders entered in such case. Information provided under
this Rule should be submitted in writing and attached to
the Complaint/Petition

2. Preliminary Objections.

Any party filing Preliminary Objections raising issues
of jurisdiction or venue of the court to act, shall, concur-
rently with filing the same with the Prothonotary, deliver
a true and correct copy of the Preliminary Objections to
the Judge assigned to handle Custody matters and to
opposing counsel and/or to any party not represented by
counsel. The Judge will schedule the matter for Argument
on a priority schedule to dispose of the issues as expedi-
tiously as possible.

3. Conduct of Conciliation Conference Officer

(a) The Child Custody Conference Officer will convene
a Conciliation Conference, as scheduled by the Court,
which Conference shall be attended by the parties and
their legal counsel, if any.

(b) Before counsel appears before the Child Custody
Conference Officer, counsel must enter his/her Appear-
ance on the record in the Prothonotary’s Office, provide
notice to all opposing counsel or party(ies) and have proof
of entry of Appearance available at the Conference.

(¢) Counsel for the parties, or the parties themselves if
unrepresented, are to provide true and correct copies of
any exhibits to be shown to the Child Custody Conference
Officer at the Conference, to counsel for the opposing
party or to the opposing party if unrepresented, at least
five (5) days prior to the scheduled Conference. Failure to
comply may, at the discretion of the Child Custody
Conference Officer, result in the exclusion of the exhibit
from consideration, the rescheduling of the Conference to
allow the opposing party an opportunity to respond or
other action deemed appropriate by the Child Custody
Conference Officer, keeping in mind the Officer’s need to
evaluate the best interest of the child(ren).

(d) The parties, counsel and the Child Custody Confer-
ence Officer, as mediator or conciliator, shall make a
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good-faith effort to resolve the issues and reach agree-
ment on custody, partial custody and/or visitation. The
Child Custody Conference Officer shall conduct the Con-
ciliation Conference as an informational and conciliatory
proceeding rather than confrontational or adversarial.

(e) No scheduled Custody Conference shall be resched-
uled by any party or counsel without the prior expressed
consent of the opposing party or counsel or Order of Court
issued upon a Motion to Continue submitted in accord-
ance with LR 208.3(a)3.

4. Procedure After Conciliation Conference.

(a) If the parties reach agreement, the Child Custody
Conference Officer shall submit an Agreed Order to the
Court bearing the written consents, evidenced by signa-
tures of the parties and their counsel, if any. Neither the
parties nor counsel need to appear before the Court for
the Court’s approval of the Agreed Order.

(b) If, for any reason, the parties do not reach agree-
ment, the Child Custody Conference Officer shall file a
written report with the Court within five (5) business
days, unless otherwise extended by agreement of counsel,
or the parties if unrepresented. The report shall be in a
narrative form and shall include the positions of the
parties, proposed settlements of the parties, if any, and
the recommendation of the Child Custody Conference
Officer, together with reasoning for the recommendations
and either a Proposed Order or a proposed Temporary
Order. Upon receipt and review of the report, the Court
shall issue a Proposed Order or a Temporary Order and
promptly provide a copy thereof, together with a copy of
the Child Custody Conference Officer’s report, except for
that portion of the report relating to comments from the
minor child(ren), to counsel for the parties, or the parties
themselves if not represented by counsel.

(¢) A Proposed Order shall be entered as a Final Order
unless Exceptions thereto are filed by either party within
twenty (20) days after the effective date set forth in the
Proposed Order. Exceptions may also be filed to a Tempo-
rary Order at any time during the existence of the
Temporary Order, but the Court will decide whether the
Exceptions will be remanded back to the Child Custody
Conference Officer for further proceedings and recommen-
dation or set down by the court for a Pre-Hearing
Conference as provided for herein. The Court may Order,
if circumstances warrant, that should Exceptions be filed,
the Proposed Order shall be effective as a Temporary
Order pending further Order of Court.

(d) Exceptions to the Proposed Order or Temporary
Order must be in writing and should state, with particu-
larity, the portion(s) of the Order objected to. The Excep-
tions must be filed with the Prothonotary, and copies
thereof must be delivered forthwith to the Court Adminis-
trator’s Office, as well as to all counsel and/or
unrepresented parties of record.

(e) Failure of any party, having primary or shared
physical custody of a child, to appear at a scheduled
Conciliation Conference or Pre-Trial Conference will re-
sult in the scheduling of the matter for a Hearing before
the Court and may result in imposition of sanctions by
the Court.

(f) Failure of any party, not having primary physical
custody of a child, to appear at a scheduled Conciliation
Conference or Pre-Trial Conference may result in the
Court’s entry of a Proposed Final Order or a Temporary
Order, as the Court determines to be warranted under
the circumstances found to be present and may result in
the imposition of sanctions.

5. Pre-Trial Conference.

(a) Upon receipt of the Exceptions by the Court Admin-
istrator’s Office, the Court will schedule a Pre-Trial
Conference to be attended by all counsel and parties,
whether represented by counsel or not. A Pre- Trial
Conference with the Court will be scheduled in every case
and will be waived only with the consent of the Court.

(b) No later than five (5) days prior to the date
scheduled for Pre-Trial Conference, each attorney and
each party not represented by counsel must file a com-
pleted Pre- Hearing Information Statement, on or in a
form approved by the Court, at the Court Administrator’s
Office for the Presiding Judge, with copies provided to
opposing counsel and/or unrepresented parties of record.

(¢c) Failure of any party, having primary or shared
physical custody of a child, to appear at a scheduled
Conciliation Conference or Pre-Trial Conference will re-
sult in the scheduling of the matter for a Hearing before
the Court and may result in imposition of sanctions by
the Court.

(d) Failure of any party, not having primary physical
custody of a child, to appear at a scheduled Pre-Trial
Conference may result in the Court’s entry of a Proposed
Final Order or a Temporary Order, as the Court deter-
mines to be warranted under the circumstances found to
be present and may result in the imposition of sanctions.

LR1915B. Reduced Fee Program.

1. Any individual who is referred under Neighborhood
Legal Services Association’s Pro Bono or Reduced-Fee
Programs to a participating member of the Beaver
County Bar Association for representation as a litigant in
a Custody Action and who is certified by NLSA to be
income eligible under Legal Services regulations, shall be
granted leave to proceed In Forma Pauperis. Counsel
representing these individuals shall present to the Pro-
thonotary a Praecipe for Permission to Proceed In Forma
Pauperis, which shall be endorsed by counsel, and which
shall have attached to it a Certificate of Eligibility
prepared by NLSA. The Praecipe shall be substantially in
the following form:

(Caption)
Praecipe to Proceed in Forma Pauperis

To the Prothonotary: Kindly allow ({Plaintiff’s/
Defendant’s Name}, the Plaintiff/Defendant, to proceed In
Forma Pauperis.

I, {Attorney’s Name}, attorney for the party proceeding
In Forma Pauperis, certify that I believe the party is
unable to pay the costs and that I am providing free legal
services or reduced-fee legal services to the party pursu-
ant to the Reduced-Fee or Pro Bono Referral Programs of
Neighborhood Legal Services Association. The party’s
Certificate of Eligibility prepared by Neighborhood Legal
Services Association is attached hereto.

Name of Attorney for
{Plaintiff/Defendant}

Address

Telephone Number

Supreme Court ID Number

2. Any participating member of the Beaver County Bar
Association who provides representation to a Custody
litigant on a Motion for Special Relief or at a Child
Custody Conference pursuant to a referral from NLSA’s
Pro Bono or Reduced-Fee Programs, shall be permitted to
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enter a Limited Appearance. The Praecipe for Entry of
Limited Appearance shall be substantially in the follow-
ing form:
(Caption)
Praecipe for Entry of Limited Appearance

To the Prothonotary: Kindly enter my Limited Appear-
ance for {Plaintiff’s/Defendant’s Name}, the Plaintiff/
Defendant, in the above-captioned matter.

This Appearance is limited to providing representation
{on the filed on behalf of this party/at
the Custody Conference scheduled in this matter for [date
of Conferencel]}.

Name of Attorney for

{Plaintiff/Defendant}
Address

Telephone Number
Supreme Court ID Number

3. Upon completion of the representation under the
above-described referral programs, the attorney shall file
a Praecipe for Withdrawal of Limited Appearance. This
Praecipe shall be filed without leave of Court, and it shall
not be required to, but may, contain information about
another attorney who may be entering his/her Appear-
ance at the same time. This Praecipe shall direct the
Prothonotary to send all future notices directly to the
client and shall set forth the client’s last-known address.
The Praecipe for Withdrawal of Limited Appearance shall
be substantially in the following form:

(Caption)

Praecipe for Withdrawal of Limited Appearance

To the Prothonotary: Kindly withdraw my Limited
Appearance for {Plaintiff’s/Defendant’s Name}, the
Plaintiff/Defendant, in the above-captioned matter. With-
drawal of this Limited Appearance is permitted pursuant
to Miscellaneous Order No. _ of __ . All future
notices should be sent directly to {Plaintiff’s/Defendant’s
Name}, the Plaintiff/Defendant, at {set forth last-known
address for this party}.

Name of Attorney for

{Plaintiff/Defendant}
Address

Telephone Number
Supreme Court ID Number

LR1915C. Educational Seminar Pertaining to Chil-
dren of Divorcing Parents.

All parties to Custody Actions filed on or after June 1,
1994 where the interests of children under the age of
eighteen (18) years are involved, shall, unless excused by
the Court, complete a program which we have entitled
the Educational Seminar Pertaining to Children of Di-
vorcing Parents (the “Seminar”).

All parties shall register for the first available Seminar
after the date the Defendant has been served with
process. Counsel for the Plaintiff shall require the Plain-
tiff to register for the Seminar and shall have a copy of
the attached Notice and Registration Form served on the
Defendant at the same time as the Complaint.

Failure of a party to successfully complete the Seminar
will result in sanctions by the Court, including Contempt.
ACTIONS OF DIVORCE OR ANNULMENT OF
MARRIAGE

LR1920.33(b). Pre-Trial Conference.

When a divorce case which contains contested claims is
at issue, either party may present to the judge assigned

to divorce matters a motion for a pre-trial conference. A
party requesting a pre-trial conference must first have
filed an inventory prepared in compliance with Pa.R.C.P.
No. 1920.33(a); the motion requesting the pre-trial confer-
ence must so certify.

Advance notice must be given in accordance with
LR208.3(a)3. At least five (5) calendar days prior to a
scheduled pre-trial conference, each party shall file, serve,
and deliver to the trial judge a pre-trial statement
prepared in compliance with Pa.R.C.P. No. 1920.33(b).
This requirement will be strictly enforced. The issues to
be addressed at a pre-trial conference shall include
settlement, simplification of any unresolved issues, and
whether the court or a Master will hear any unresolved
issues.

LR1920.42. Affidavit under Section 3301(d) of the
Divorce Code.

The affidavit required under Section 3301(d) of the
Divorce Code (the “Affidavit”) shall be filed with the
Prothonotary before it is served. The opposing party must
be served with a certified copy of the Affidavit. The
moving party must wait a minimum of twenty (20) days
after service of the Affidavit before serving the Notice of
Intention to File Praecipe to Transmit the Record and
Counter Affidavit or filing the Waiver of Notice autho-
rized by Pa.R.C.P. 1920.42(e).

LR1920.43. Special Relief.

A party seeking special relief must give notice to
opposing counsel, or to an unrepresented opposing party,
of his or her intention to seek such special relief in
accordance with LR206.1(c). If immediate relief is re-
quested, or if the request for relief is such as would likely
be opposed, a copy of the notice, the petition, and the
proposed order shall be delivered to the judge to whom
the request is to be made at least three (3) business days
before the request is to be presented.

LR1920.51. Proceedings Before Master.

If a party seeks to continue a hearing or other proceed-
ing which has been set by the Master, and the other party
opposes the continuance, the motion requesting a continu-
ance of the matter pending before the Master shall be
presented to the judge who appointed the Master in
accordance with LR208.3(a)3.

LR1920.55-2. Exceptions to a Master’s Report.

Counsel or an unrepresented party who files exceptions
to a Master’s Report shall, concurrently with the filing,
deliver a copy of the exceptions to the judge who ap-
pointed the Master.

MINORS AS PARTIES

LR2039A. Approval of Compromise and Settlement
by the Court.

The Court may approve the compromise, settlement or
discontinuance of an action filed on behalf of a minor or
an action in which a minor has interest without a hearing
provided that the petition complies with LR2039B. Should
the Court determine that a hearing is necessary, the
Petition will be entertained pending the hearing.

LR2039B. Content of Petition.

A petition for leave to compromise, settle or discontinue
an action in which a minor is a party, or an action in
which a minor has an interest shall set forth:

(a) the facts out of which the cause of action arose;

(b) the elements of damage sustained;
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(c) all expenses incurred or to be incurred, including
the counsel fees requested;

(d) the facts relied upon by the adverse party; and,

(e) all circumstances relevant to the propriety of grant-
ing the petition including any significant medical reports
and records.

INCAPACITATED PERSONS AS PARTIES

LR2064. Approval of Compromise and Settlement
by the Court.

The procedure to secure Court approval of the compro-
mise and settlement of actions in which incapacitated
persons have an interest shall be governed by LR2039A
and LR2039B.

ACTIONS FOR WRONGFUL DEATH

LR2206. Approval of Compromise and Settlement of
Actions for Wrongful Death.

The procedure to secure Court approval of the compro-
mise and settlement of an action for wrongful death in
which a minor or incapacitated person has an interest
shall be governed by LR2039A and LR2039B.

DEPOSITIONS AND DISCOVERY
LR4002. Place of Depositions.

Unless counsel for all parties agree otherwise, all
discovery depositions shall take place in Beaver County.
Depositions for use at trial may be taken outside Beaver
County upon agreement of counsel or leave of court.

Note: It is contemplated that depositions will take
place in the office of counsel for a party so long as the
office is located in Beaver County.

LR4011. Limitation of Scope of Written Discovery
and Deposition.

A. Written discovery in all civil cases shall be limited
to 30 written questions, including subparts, except in
those cases governed by Pa. R. C. P.1930.5 (domestic
relations matters) and LR1301A et.seq. (compulsory arbi-
tration)

B. In order to avoid unreasonable annoyance or ex-
pense, all requests for discovery or depositions in cases
governed by Rule LR1301A et seq. (compulsory arbitra-
tion) shall be limited in scope to the standard interrogato-
ries, attached hereto as Form A and Form B, unless leave
of court to seek additional discovery is first secured for
cause shown.

FORM A
IN THE COURT OF COMMON PLEAS OF
BEAVER COUNTY
PENNSYLVANIA
CIVIL ACTION
Plaintiff, :
vS. : No.
Defendant. '

PLAINTIFF’S ARBITRATION DISCOVERY
REQUESTS FOR PERSONAL INJURY CLAIMS

These discovery requests are directed to

Within thirty (30) days following receipt of these re-
quests, you shall provide the information sought in these
discovery requests to every other party in this lawsuit.

IDENTITY OF DEFENDANT(S)
1. Set forth your full name and address.
INSURANCE

2. (a) Is there any insurance agreement that may
provide coverage to you for this incident?
Yes No

(b) If so, list the name of each company and the
amount of protection that may be available.

WITNESSES

3. List the names, present addresses and telephone
numbers (if known) of any persons who witnessed the
incident (including related events before and after the
incident) and any relationship between the witness and
you.

STATEMENTS AND OTHER WRITINGS

4. (a) Do you have any written or oral statements from
any witnesses, including the defendant?
Yes No

(b) If you answered yes, attach any written statements
signed, adopted or approved by any witness, attach a
written summary of any other statements (including oral
statements), and identify any witnesses from whom you
obtained a stenographic, mechanical, electrical or other
recording that has not been transcribed. (This request
does not cover a statement made by a party to that
party’s attorney.)

I have
request 4(b).

have not fully complied with

(¢) Do you have any photographs, maps, drawings,
diagrams, etc. that you may seek to introduce at trial?
Yes No .

(d) If you answered yes, attach each of these docu-
ments. I have have not fully complied with
request 4(d).

MEDICAL DOCUMENTS

5. (a) Do you have any medical documents relating to
the plaintiff? Yes No

(b) If you answered yes, attach each of these docu-
ments. I have have not fully complied with
request 5(b).

CRIMINAL CHARGES

6. (a) Were any felony or misdemeanor criminal
charges filed against you or any of your agents as a result
of the incident that is the subject of this lawsuit?

Yes No

(b) If you answered yes, list each felony or misde-
meanor charge that is pending and each felony or misde-
meanor conviction.

(c) Were you ever convicted of a crime that involved
dishonesty or false statement, whether by verdict, or by
plea of guilty or nolo contendere? Yes No.

(d) If you answered yes, list the charge you were
convicted of, the court where the conviction was entered
and the date of the conviction.
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Defendant verifies the statements made herein are true
and correct. Defendant understands that false statements
herein are made subject to the penalties of 18
Pa.C.S.§ 4904 relating to unsworn falsifications to au-
thorities.

Date:
Defendant
FORM B
IN THE COURT OF COMMON PLEAS OF
BEAVER COUNTY
PENNSYLVANIA
CIVIL ACTION
Plaintiff, :
vs. : No.
Defendant.

DEFENDANT’S ARBITRATION DISCOVERY
REQUESTS FOR PERSONAL INJURY CLAIMS

These discovery requests are directed to

Within thirty (30) days following receipt of these re-
quests, you shall provide the information sought in these
discovery requests to every other party in this lawsuit.

IDENTITY OF PLAINTIFF(S)
1. Set forth your full name and address.
WITNESSES

2. List the names, present addresses and telephone
numbers (if known) of any persons who witnessed the
incident (including related events before and after the
incident) and any relationship between the witness and
you.

STATEMENTS AND OTHER WRITINGS

3. (a) Do you have any written or oral statements from
any witnesses, including the defendant?
Yes ______No

(b) If you answered yes, attach any written statements
signed, adopted or approved by any witness, attach a
written summary of any other statements (including oral
statements), and identify any witnesses from whom you
obtained a stenographic, mechanical, electrical or other
recording that has not been transcribed. (This request
does not cover a statement made by a party to that
party’s attorney.)

I have have not fully complied with request

3(b).

(¢c) Do you have any photographs, maps, drawings,
diagrams, etc. that you may seek to introduce at trial?
Yes ______ No .

(d) If you answered yes, attach each of these docu-
ments. I have have not fully complied with
request 3(c).

MEDICAL INFORMATION CONCERNING
PERSONAL INJURY CLAIM

4. (a) Have you received any inpatient or outpatient
treatment from any hospital for any injuries or other
medical conditions for which you seek damages in this
lawsuit? Yes No

(b) If you answered yes, list the names of the hospitals,
the names and addresses of the attending physicians, and
the dates of hospitalization.

(c) Have you received any chiropractic treatment for
any injures or other medical conditions for which you
seek damages in this lawsuit? Yes No

(d) If you answered yes, list the name and address of
each chiropractor and the dates of treatment.

(e) Have you received any other medical treatment not
covered by the previous interrogatories for any injuries or
other medical conditions for which you seek damages in
this lawsuit? Yes No

(f) If you answered yes, list the names and addresses of
each physician or other treatment provider and the dates
of treatment.

(g) Attach complete hospital and office records covering
the injuries or other medical conditions for which you
seek damages for each hospital, chiropractor, and other
medical provider identified in response to interrogatories
4(b), 4(d) and 4(f) or authorizations for these records.

I have
request 4(g).

OTHER MEDICAL INFORMATION

5. (a) List the name and address of your family physi-
cian for the period from five (5) years prior to the incident
to the present date.

have not

fully complied with

(b) Have you received inpatient or outpatient treat-
ment for injuries or physical problems that are not part of
your claim in this lawsuit from any hospital or medical
office within the period from five (5) years prior to the
incident to the present date? Yes No

(¢) If you answered yes, attach a separate sheet which
lists the name and address of the hospital or medical
office, the date of each treatment, the reasons for the
treatment, and the length of the hospitalization.

(d) Have you received chiropractic treatment for inju-
ries or physical problems that are not part of your claim
in this lawsuit from any hospital within the period from
five (5) years prior to the incident to the present date?
Yes No

(e) If you answered yes, attach a separate sheet which
lists the chiropractor’s name and address, the dates of the
treatment, and the reasons for the treatment.

(f) Have you received any other medical treatment for
injuries or physical problems that are not part of your
claim in this lawsuit within the period from five (5) years
prior to the incident to the present date?

Yes No

(g) If you answered yes, attach a separate sheet which
lists the name and address of the medical treatment
provider, the dates of the treatment, and the reasons for
the treatment.

I have __ have not fully complied with
requests 5(c), 5(e) and 5(g).
WORK LOSS

6. (a) Have you sustained any injuries which resulted
in work loss within the period from five (5) years prior to
the incident to the present date?

(b) If you answered yes, for each injury list the date of
the injury, the nature of the injury, and the dates of the
lost work.

PENNSYLVANIA BULLETIN, VOL. 42, NO. 32, AUGUST 11, 2012



THE COURTS 5179

7. If a claim is being made for lost income, state the
following information:

(a) the name and address of your employer at the time
of the incident;

(b) the name and address of your immediate supervisor
at the time of the incident;

(c) your rate of pay;

(d) the dates of work loss due to the injuries from this
alleged accident; and

(e) the total amount of your work loss claim.
OTHER BENEFITS

8. (a) If you are raising a claim for medical benefits or
lost income, have you received or are you eligible to
receive benefits from Workers’ Compensation or any
program, group contract, or other arrangement for pay-
ment of benefits as defined by Title 75 P. S. § 1719(b)?
Yes No

(b) If you answered yes, set forth the type and amount
of these benefits.

INSURANCE INFORMATION

9. (a) Are you subject to the “Limited Tort Option” or
“Full Tort Option” as defined in Title 75 P. S. § 1705 (a)
and (b)?

Limited Tort Option (no claim is made for
nonmonetary damages)

Limited Tort Option (claim is made for
nonmonetary damages because the injuries fall within the
definition of serious injury or because one of the excep-
tions set forth in 75 P. S. § 1705(d)(1)—(3) applies).

__ Full Tort Option

(b) (Applicable only if you checked “Full Tort Option”.)
Describe each vehicle (make, model and year) in your
household.

(c) (Applicable only if you checked “Full Tort Option.”)
Attach a copy of the Declaration Sheet for the automobile

insurance policy covering each automobile in your house-
hold.

I have
request 9(c).

have not fully complied with

Plaintiff verifies the statements made herein are true
and correct. Plaintiff understands that false statements
herein are made subject to the penalties of 18 Pa.C.S.
§ 4904 relating to unsworn falsifications to authorities.

Date: Plaintiff
LR4017.1. Use of Videotape Depositions at Trial.

The trial judge may refuse permission to use a video-
tape deposition at trial if either the audio or video
portions of the tape are of poor quality. Prior to offering a
videotape deposition of a witness at trial, counsel for the
proponent of the deposition shall file a certification that
he or she has reviewed the videotape and that both the
audio and the video portions thereof are of good quality.
Failure to comply with this rule may result in the refusal
of permission to use the videotape at the time of trial.

Material to which objection has been sustained shall be
excluded at trial by “fast forward” by the video machine
operator so as to eliminate both the image and the sound
of the objectionable material. A copy of the stenographic
transcript of the deposition shall be delivered to the court

stenographer with redacted portions, if any, clearly
marked, before the close of the parties’ case in which the
deposition was utilized.

Note: The videotape should be marked as an exhibit
and physical custody thereof remain with counsel for the
proponent subject to surrender to the court upon order to
do so pursuant to L.R. 223.

LR4019. Discovery Motions.

No motion relating to discovery will be entertained by
the court unless counsel for the parties involved shall
have first conferred and attempted to resolve the issues.
All such motions shall be accompanied by a written
certification of counsel for the moving party. The certifica-
tion shall state the date and manner of the conference
with respect to each matter in dispute and that counsel
was unable to resolve the issues.

In the event counsel has not conferred, counsel for the
moving party shall certify the reason or reasons therefore.

LR4020. Use of Depositions at Trial.

Objections made during the taking of depositions or
intended to be made at trial pursuant to Pa. R.C. P. No.
4020(c) shall be submitted to the court for ruling thereon
prior to the first day of the trial term.

The proponent of the deposition shall petition the court
to assign the case to a judge of the court for trial for the
purpose of review and ruling on all objections.

Note: This rule is designed to make more efficient use
of juror time by avoiding the need to preview depositions
while venire persons are present and waiting to be
selected. However, the rule is not intended to prevent the
judge to whom the case is assigned for trial to elect to
preview depositions immediately prior to jury selection or
to elect to rule on objections as the testimony is being
presented to the jury.

[Pa.B. Doc. No. 12-1503. Filed for public inspection August 10, 2012, 9:00 a.m.]

LACKAWANNA COUNTY
Adoption of Rule of Civil Procedure; 2012 CIV 1

Order

And Now, this 26th day of June, it is hereby Ordered
and Decreed that the following Lacka. Co. R.C.P. 1301 is
adopted to govern the management of civil cases in the
Court of Common Pleas of Lackawanna County.

The adoption of Lacka. CO. R.C.P. 1301 shall become
effective thirty (30) days from the date of its publication
in the Pennsylvania Bulletin pursuant to Pa. R. Civ. P.
239. The Lackawanna County Court Administrator shall
file seven (7) certified copies of the new Local Rule with
the Administrative Office of the Pennsylvania Courts and
shall forward two (2) certified copies of the same to the
Legislative Reference Bureau for publication in the Penn-
sylvania Bulletin. One certified copy of the Lacka. Co.
R.C.P. 1301 shall be filed with the Civil Procedural Rules
Committee for the Supreme Court of Pennsylvania and
new Local Rule 1301 shall be available for public inspec-
tion and copying in the Clerk of Judicial Records, Civil
Division.

By the Court

THOMAS J. MUNLEY,
President Judge
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Rule 1301. Arbitration.

(a). All civil actions brought in the Court of Common
Pleas of Lackawanna County in which the amount in
controversy is $50,000.00 or less shall first be submitted
to Arbitration and heard by a panel of three (3) Arbitra-
tors selected from Members of the Bar of this Court in
accordance with the provisions of this Rule, with the
exception of:

(1). Cases involving title to real estate; and,

(2). Cases which have been consolidated for Trial with
cases in which the amount in the controversy exceeds
$50,000.00.

Once a case has been certified for Compulsory Arbitra-
tion or otherwise directed by the Court for same, the
Court Administrator shall notify the Parties or their
Legal Representatives of the date and time of the Arbitra-
tion. This matter will be heard by a Board of
Arbitrator at the time, date, and place specified,
but, if one or more of the Parties is not present at
the Hearing, the matter may be heard at the same
time and date before a Judge of the Court without
the absent Party or Parties. There is no right to a
Trial De Novo on Appeal from a Decision entered by
a Judge.

(h). Except as provided in Sub-Section (a), any Party
may appeal from the Findings or Award of the Arbitration
Panel to the Court of Common Pleas of Lackawanna
County in the same manner as Appeals De Novo are
commenced before the Court.

The Court Administrator’s Notice of the Arbitration
forwarded to the Parties or their Legal Representatives
shall contain the following language:

FAILURE TO APPEAR AT THE ARBITRATION
MAY JEOPARDIZE A PARTY’S APPEAL RIGHTS TO
A TRIAL DE NOVO. Pa. R.C.P. 1303(a)(2); Lacka. Co.
R.C.P. 1301(a).

[Pa.B. Doc. No. 12-1504. Filed for public inspection August 10, 2012, 9:00 a.m.]

LACKAWANNA COUNTY

Rules of Procedure, Rules of Court and Rules of
Procedure Governing Orphans’ Court Proceed-
ings; 2012 CIV 1

Order of Court

Now, this 7th day of June, 2012, it is hereby Ordered
and Decreed that the Lackawanna County Rules of
Procedure, Rules of Court, and Rules of the Orphans’
Court are amended as follows:

1. Said Rules are amended as reflected in the following
Rule.

2. Pursuant to Pa.R.C.P. 239(c)(2)—(6), the following
Local Rule shall be disseminated and published in the
following manner:

a. Seven certified copies of the following Local rule
shall be filed with the Administrative Office of the
Pennsylvania Courts;

b. Two certified copies of the following Local Rule and a
computer diskette containing the text of the following
Local rule in Microsoft Word format and labeled with the
Court’s name and address and computer file name shall
be distributed to the Legislative Reference Bureau for
publication in the Pennsylvania Bulletin;

c. One certified copy of the following Local Rule shall
be filed with the Civil Procedural Rules Committee;

d. The following Local Rule shall be kept continuously
available for public inspection and copying in the Office of
the clerk of Judicial Records, Civil Division, and the
Office of the Register of Wills, and upon request and
payment of reasonable costs of reproduction and mailing,
the Clerk of Judicial Records and the Register of Wills
shall furnish to any requesting person a copy of the
requested Local Rule; and

e. A computer diskette containing the text of the
following Local Rule in Microsoft Word format and la-
beled with the Court’s name and address and computer
file name shall be distributed to the Lackawanna Bar
Association for publication on the website of the
Lackawanna Bar Association.

f. The amendment to the Rules shall become effective
thirty days after the date of its publication in the
Pennsylvania Bulletin pursuant to Pa.R.C.P. 239(d).

By the Court

THOMAS J. MUNLEY,
President Judge

Order of Court

Now, this 7th day of June, 2012, this Court hereby
Orders and Decrees that Rule 8 of the Lackawanna
County Rules of Orphan’s Court, “Auditor and Masters,”
is amended as follows:

Rule 8.8(1): With the exception of adoption matters,
including voluntary relinquishments of parental rights,
involuntary terminations of parental rights, and termina-
tions under the alternative procedure utilizing consent to
adoption, all Orphans’ Court hearings and arguments
may be assigned to an Orphans’ Court Hearing Master on
the motion of the parties to the litigation, or at the
discretion of the President Judge, unless the parties
request that the matter be scheduled before and heard by
a Judge of this Court’s Orphans’ Court division.

By the Court

THOMAS J. MUNLEY,
President Judge
[Pa.B. Doc. No. 12-1505. Filed for public inspection August 10, 2012, 9:00 a.m.]

WESTMORELAND COUNTY
Imposition of Clerk of Courts Administrative Fee

Administrative Order of Court

And Now, to wit, this 9th day of July, 2012, I direct,
pursuant to 42 Pa.C.S.A. § 9728(g), that, effective on the
1st day of August, 2012, a one-time administrative fee of
Eleven Dollars and fifty-cents ($11.50) be imposed in all
cases disposed of by the Court. Payments of any and all
court-imposed financial obligations must be allocated to
satisfy the payment of this Fee, thereafter, allocation is
administered by the Clerk of Courts as required.

By the Court

GARY P. CARUSO,
Judge

[Pa.B. Doc. No. 12-1506. Filed for public inspection August 10, 2012, 9:00 a.m.]
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DISCIPLINARY BOARD OF
THE SUPREME COURT

Notice of Suspension

Notice is hereby given that Anderson J. Ward having
been suspended from the practice of law in the State of
Illinois for a period of 3 years by Order of the Supreme
Court of Illinois dated September 20, 2011, the Supreme
Court of Pennsylvania issued an Order dated July 25,
2012, suspending Anderson J. Ward from the practice of
law in this Commonwealth for a period of 3 years. In
accordance with Rule 217(f), Pa.R.D.E., since this for-
merly admitted attorney resides outside the Common-
wealth of Pennsylvania, this notice is published in the
Pennsylvania Bulletin.

ELAINE M. BIXLER,
Secretary
The Disciplinary Board of the
Supreme Court of Pennsylvania
[Pa.B. Doc. No. 12-1507. Filed for public inspection August 10, 2012, 9:00 a.m.]
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RULES AND REGULATIONS

Title 49—PROFESSIONAL
AND VOCATIONAL
STANDARDS

STATE BOARD OF PHARMACY

[ 49 PA. CODE CH. 27 ]
Electronic Prescribing of Controlled Substances

The State Board of Pharmacy (Board) amends §§ 27.18
and 27.201 (relating to standards of practice; and elec-
tronically transmitted prescriptions) to read as set forth
in Annex A. This final-omitted rulemaking makes the
Board’s regulations consistent with Federal regulations
published at 75 FR 16236 (March 31, 2010) by the Drug
Enforcement Administration (DEA) of the United States
Department of Justice, which became effective June 1,
2010, as well as the Department of Health (Department)
notice published at 40 Pa.B. 7160 (December 11, 2010).

Background and Purpose

The DEA published at 75 FR 16236 revisions to the
regulations which provide health care practitioners the
option of transmitting prescriptions for controlled sub-
stances electronically. The revised regulations are in 21
CFR Parts 1300, 1304, 1306 and 1311.

The revised Federal regulations permit, but do not
require, pharmacies to receive, dispense and archive
electronic prescriptions. The electronic prescription and
the application utilized by the pharmacy must meet DEA
requirements. For example, the application being used to
import, display and store electronic prescriptions must
either be audited by a qualified third party or be certified
by an approved certification body as in compliance with
the DEA’s requirements. The application provider shall
provide a copy of the report of the auditor or certification
body to pharmacies that use or are considering use of the
pharmacy application.

Further, the DEA’s revised regulations acknowledge
that electronic prescriptions for controlled substances
may be subject to state laws and regulations. If state
requirements are more stringent than the DEA’s regula-
tions, the State requirements supersede less stringent
DEA provisions. At the time of the publication of the
DEA’s revised regulations in 2010, the Board’s regula-
tions and those of the Department were more stringent
than the DEA’s revised regulations.

The Department has the authority to administer The
Controlled Substance, Drug, Device and Cosmetic Act
(DD&C Act) (35 P. S. §§ 780-101—780-144). This author-
ity includes the promulgation of regulations regarding,
among other things, the possession, distribution, sale,
purchase or manufacture of controlled substances as may
be necessary to aid in the enforcement of the DD&C Act.
The Department published a notice entitled “electroni-
cally transmitted prescriptions” at 40 Pa.B. 7160. In that
notice, the Department clarified its position on whether
the electronic transmission of prescriptions to a pharmacy
is an acceptable practice for the medical and pharmaceu-
tical communities under the DD&C Act and its regula-
tions. Department regulations in 28 Pa. Code Chapter 25
(relating to controlled substances, drugs, devices, and
cosmetics) provide that prescription orders may be writ-
ten on prescriptions blanks or may be oral, if allowed by

law, and that prescriptions for controlled substances shall
be written in indelible ink, indelible pencil or typewriter
and include certain information. The Department’s notice
clarifies its interpretation that a prescription transmitted
electronically or by facsimile constitutes a “written order
on a prescription blank” and that an electronically-
transmitted prescription for a controlled substance is
considered to be typewritten, provided that the transmis-
sion of the prescription otherwise complies with Federal
and State laws and regulations, including the Board’s
regulations.

Thus, the Board’s regulations remain as the last regu-
latory obstacle to the use of e-prescribing technology for
the transmission of prescriptions for Schedule II con-
trolled substances in this Commonwealth. The Pennsylva-
nia Pharmacists Association has urged the Board to move
as quickly as possible to effectuate these amendments
because with the recent changes to the DEA regulations
and publication of the Department’s notice, many pre-
scribers believe that the current restrictions have been
lifted and will begin to submit electronic prescriptions for
controlled substances, including Schedule II controlled
substances, as soon as their software has been certified
under the DEA regulations. However, pharmacies and
pharmacists will have to reject these prescriptions or
delay patient care until a handwritten prescription is
obtained in compliance with the Board’s existing regula-
tions. Additionally, since the Federal law was revised, all
of the contiguous states now permit the transmission of
electronic prescriptions for Schedule II controlled sub-
stances in accordance with the DEA regulations.

Omission of Proposed Rulemaking

Under section 204 of the act of July 31, 1968 (P. L. 769,
No. 240) (45 P. S. § 1204), known as the Commonwealth
Documents Law (CDL), the Board is authorized to omit
the procedures for proposed rulemaking in sections 201
and 202 of the CDL (45 P. S. §§ 1201 and 1202) if the
Board finds that the specified procedures are impracti-
cable, unnecessary or contrary to the public interest.

Prior to making the determination to adopt this final-
omitted rulemaking, the Board sent a draft of the rule-
making in proposed form to the regulated community and
other affected or interested parties on June 29, 2011. The
Board held public discussion regarding the final-omitted
rulemaking at its July 19, 2011, meeting. Commentators
who responded in writing to support the final-omitted
rulemaking include the National Association of Chain
Drug Stores and Pennsylvania Association of Chain Drug
Stores, the Pennsylvania Pharmacists Association, the
Pennsylvania Medical Society and the Montgomery
County Pharmacy Association.

Given that the Department issued a notice in response
to the DEA’s amendment of its regulations, and with the
support of the regulated community, the Board believes
that it is in the best interests of the regulated community,
as well as prescribers and patients, to bring its regula-
tions into consistency with those of the applicable Federal
and State agencies to permit the transmission of elec-
tronic prescriptions for Schedule II controlled substances.
The Board finds for good cause that publication of this
rulemaking as proposed is unnecessary.

Under section 204(3) of the CDL, notice of proposed
rulemaking has been omitted as unnecessary because the
rulemaking is merely incorporating the regulatory
changes made by the DEA to Federal regulations and the
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notice published by the Department at 40 Pa.B. 7160
regarding its interpretation of existing regulations to
permit the electronic prescribing of controlled substances.

Accordingly, the Board adopts this rulemaking without
notice of proposed rulemaking. Comments on the final-
omitted rulemaking may be submitted within 30 days of
publication to the following Board contact person.

Description of the Amendments

Under former § 27.18(b)(2), prescriptions for Schedule
II controlled substances must be written with ink, indel-
ible pencil, typewriter, word processor or computer printer
and manually signed by the prescriber. Former
§ 27.201(b) provided that, with the specific exception of
Schedule II controlled substances, a pharmacist may
accept an electronically transmitted prescription from an
authorized licensed prescriber or an authorized desig-
nated agent that was sent directly to a pharmacy of the
patient’s choice if the requirements in this section were
met.

This final-omitted rulemaking adds electronic means to
the methods in which a prescription for a Schedule II
controlled substance may be written and provides an
exception to the manual signature requirement by provid-
ing that electronic prescriptions shall be electronically
signed by the prescriber. This final-omitted rulemaking
also adds § 27.201(b)(5), which provides that the elec-
tronic transmission of a prescription for a Schedule II, III,
IV or V controlled substance is considered a written
prescription order on a prescription blank and may be
accepted by a pharmacist provided that the transmission
complies with this chapter and other requirements under
Federal or other State laws or regulations. Paragraph (5)
lists some of the applicable State and Federal laws and
regulations. Paragraph (5) purposely uses the terms
“written,” “prescription order” and “prescription blank” to
be consistent with the Department’s interpretation of 28
Pa. Code Chapter 25.

Statutory Authority

This final-omitted rulemaking is authorized under sec-
tion 6(k)(9) of the Pharmacy Act (act) (63 P.S. § 390-
6(k)(9)).

Fiscal Impact and Paperwork Requirements

This final-omitted rulemaking will not have adverse
fiscal impact on the Commonwealth or its political subdi-
visions. This final-omitted rulemaking will not impose
additional paperwork requirements upon the Board. The
inherent goal of the final-omitted rulemaking is to de-
crease paperwork in the form of the prescriptions and
related recordkeeping, which is consistent with § 27.201
and § 27.202 (relating to computerized recordkeeping
systems).

It is the intention of this final-omitted rulemaking to
make the Board’s regulations consistent with recent
Federal and State regulatory changes. Those changes
recognize pharmacists’ needs to avail themselves of tech-
nological developments to better serve their patients.
There may be costs to pharmacists/pharmacies involved
in upgrading their technology or obtaining an application
for the submission of electronic prescriptions that meets
the requirements of the DEA’s regulations. However,
because the acceptance of electronic prescriptions of
Schedule II controlled substances is not mandatory, phar-
macies will be able to decide by means of their own

cost-benefit analyses whether to accept these prescrip-
tions electronically. Many pharmacies began to utilize
computerized recordkeeping systems when the Board
authorized this method, along with electronic prescribing
of medications (other than Schedule II controlled sub-
stances), in 2006. Therefore, some of the technology for
adapting to electronic prescribing of Schedule II con-
trolled substances may already be in place.

Regulatory Review

Under section 5.1(c) of the Regulatory Review Act (71
P.S. § 745.5a(c)), on May 30, 2012, the Board submitted
a copy of the final-omitted rulemaking and a copy of a
Regulatory Analysis Form to the Independent Regulatory
Review Commission (IRRC) and to the Chairpersons of
the Senate Consumer Protection and Professional
Licensure Committee (SCP/PLC) and the House Profes-
sional Licensure Committee (HPLC). On the same date,
the regulations were submitted to the Office of Attorney
General for review and approval under the Common-
wealth Attorneys Act (71 P. S. §§ 732-101—732-506).

Under section 5.1(j.2) of the Regulatory Review Act, on
June 13, 2012, the final-omitted rulemaking was ap-
proved by the HPLC. On July 18, 2012, the final-omitted
rulemaking was deemed approved by the SCP/PLC. Un-
der section 5.1(e) of the Regulatory Review Act, IRRC met
on July 19, 2012, and approved the final-omitted rule-
making.

Additional Information

For additional information about the final-omitted rule-
making, submit inquiries to Kerry Maloney, Counsel,
State Board of Pharmacy, P. O. Box 2649, Harrisburg, PA
17105-2649, (717) 783-7200.

Findings
The Board finds that:

(1) Public notice of the Board’s intention to amend its
regulations under the procedures in sections 201 and 202
of the CDL has been omitted under the authority of
section 204 of the CDL because public comment is
unnecessary in that the amendment adopted by this order
adopts the changes made to applicable corresponding
Federal and State regulations.

(2) The amendment of the Board’s regulation in the
manner provided in this order is necessary and appropri-
ate for the administration of the act.

Order

The Board, acting under its authorizing statute, orders
that:

(a) The regulations of the Board, 49 Pa. Code Chapter
27, are amended amending §§ 27.18 and 27.201 to read
as set forth in Annex A, with ellipses referring to the
existing text of the regulations.

(b) The Board shall submit this order and Annex A to
the Office of General Counsel and the Office of Attorney
General for approval as to form and legality as required
by law.

(¢) The Board shall certify this order and Annex A and
deposit them with the Legislative Reference Bureau as
required by law.
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(d) This order shall take effect upon publication in the
Pennsylvania Bulletin.

EDWARD J. BECHTEL, R.Ph.,
Chairperson

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, see 42 Pa.B. 4992 (August 4, 2012).)

Fiscal Note: 16A-5428. No fiscal impact; (8) recom-
mends adoption.

Annex A

TITLE 49. PROFESSIONAL AND VOCATIONAL
STANDARDS

PART I. DEPARTMENT OF STATE
Subpart A. PROFESSIONAL AND OCCUPATIONAL

AFFAIRS
CHAPTER 27. STATE BOARD OF PHARMACY
STANDARDS
§ 27.18. Standards of practice.
* £l % * &

(b) Prescriptions kept on file in the pharmacy must
meet the following requirements:

(1) Prescriptions on file must show the name and
address of the patient; the name and address or other
identifier of the prescriber; the date the prescription was
issued, if the prescription is for a controlled substance or
if it was written with a PRN or ad lib refill designation;
the name and quantity of the drug prescribed; directions
for its use; cautions communicated to the ultimate con-
sumer by means of auxiliary labels or other means when
dispensed to the ultimate consumer; the date the pre-
scription was compounded and dispensed; and the name
or initials of the dispensing pharmacist.

(2) Prescriptions for controlled substances must show
the DEA number of the prescriber. Prescriptions for
Schedule II controlled substances must be written with
ink, indelible pencil, typewriter, word processor, computer
printer or by electronic means and shall be manually
signed by the prescriber, except that prescriptions written
by electronic means shall be electronically signed by the
prescriber. Electronic prescriptions of Schedule II con-
trolled substances must comply with § 27.201(b) (relating
to electronically transmitted prescriptions). The pharma-
cist is responsible for compounding and dispensing
nonproprietary drugs consistent with the Federal Con-
trolled Substances Act (21 U.S.C.A. §§ 801—904), The
Controlled Substance, Drug, Device and Cosmetic Act (35
P.S. §§ 780-101—780-144) and the regulations promul-
gated under these acts.

(3) If a prescription for a nonproprietary drug is re-
filled, a record of the refill must show the date of the
refill, the name or initials of the dispensing pharmacist
and the quantity dispensed. If the pharmacist dispenses a
quantity different from that of the original prescription,
the pharmacist shall indicate the changes on the back of
the original prescription or must enter the changes in the
computerized files of the pharmacy.

(4) Original prescriptions or readily retrievable images
of the original prescriptions shall be kept for 2 years from
the date of the most recent filling.

(5) In an institution, Schedule II controlled substances
which the pharmacy dispensed and which were ultimately
received by the patient shall be recorded and the record
kept for 2 years.

* & *k & *

TECHNOLOGY AND AUTOMATION
§ 27.201. Electronically transmitted prescriptions.

(a) For the purposes of this section, an electronically
transmitted prescription means the communication of an
original prescription or refill authorization by electronic
means, to include computer-to-computer, computer-to-
facsimile machine or e-mail transmission which contains
the same information it contained when the authorized
prescriber transmitted it. The term does not include a
prescription or refill authorization transmitted by tele-
phone or facsimile machine.

(b) A pharmacist may accept an electronically transmit-
ted prescription from an authorized licensed prescriber or
an authorized designated agent which has been sent
directly to a pharmacy of the patient’s choice if all the
following requirements are met:

(1) The prescription must contain the signature or the
electronic equivalent of a signature of the prescriber
made in accordance with the requirements of the Elec-
tronic Transactions Act (73 P. S. §§ 2260.101—2260.5101).

(2) The prescription must include the following infor-
mation:

(i) The information that is required to be contained on
a prescription under State and Federal law.

(i) The prescriber’s telephone number.
(iii) The date of the transmission.

(iv) The name of the pharmacy intended to receive the
transmission.

(3) The prescription must be electronically encrypted or
transmitted by other technological means designed to
protect and prevent access, alteration, manipulation or
use by any unauthorized person.

(4) A hard copy or a readily retrievable image of the
prescription information that is transmitted shall be
stored for at least 2 years from the date of the most
recent filling.

(5) The electronic transmission of a prescription for a
Schedule II, III, IV or V controlled substance is consid-
ered a written prescription order on a prescription blank
and may be accepted by a pharmacist provided that the
transmission complies with this chapter and other re-
quirements under Federal or other State laws or regula-
tions, including The Controlled Substance, Drug, Device
and Cosmetic Act (35 P. S. §§ 780-101—780-144), Depart-
ment of Health regulations in 28 Pa. Code §§ 25.1—
25.131 and Federal rules established by the United States
Drug Enforcement Administration in 21 CFR Part 1311
(relating to requirements for electronic orders and pre-
scriptions).

(¢) An electronically transmitted prescription shall be
processed in accordance with the act and this chapter.

(d) The pharmacist and pharmacy may not provide
electronic equipment to a prescriber for the purpose of
transmitting prescriptions.

[Pa.B. Doc. No. 12-1508. Filed for public inspection August 10, 2012, 9:00 a.m.]
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Title 52—PUBLIC UTILITIES

PENNSYLVANIA PUBLIC UTILITY COMMISSION
[ 52 PA. CODE CH. 54 ]

[ L-2009-2095604 |
Default Service Regulations

The Pennsylvania Public Utility Commission (Commis-
sion), on September 22, 2011, adopted a final rulemaking
order which revises the Commission’s default service
regulations to be consistent with the act of October 15,
2008 (P. L. 1592, No. 129) (Act 129).

Executive Summary

On May 10, 2007, the Commission issued a Final
Rulemaking Order at Docket No. L-00040169 addressing
default service. The default service regulations became
effective on September 15, 2007. The regulations require
default service providers to acquire default supply at
prevailing market prices.

On October 15, 2008, the Governor enacted House Bill
2200, Act 129, which made substantial changes to the
statutory standards for acquisition of electric generation
supply by electric distribution companies (EDCs) for their
default service customers including: requirements in re-
gard to competitive procurement, a prudent mix of con-
tract types and least cost service to customers over time.
66 Pa.C.S. § 2807(e)(3.1).

By Order entered January 19, 2010, the Commission
initiated a rulemaking proceeding to consider amend-
ments to our default service regulations as required by
enactment of Act 129 such that our regulations shall be
consistent with the Act.

This final rulemaking revises 52 Pa.Code 54.181—
54.188. These revisions establish the needed consistency
between the existing regulations and the requirements of
the Act, improves the default supply acquisition process
and establishes more fair and equitable standards for
evaluating electric utility default supply plans.

Public Meeting held
September 22, 2011

Commissioners Present: Robert F. Powelson, Chairperson,;
John F. Coleman, Jr., Vice Chairperson; Tyrone .
Christy; Wayne E. Gardner; Pamela A. Witmer, state-
ment follows

Implementation of Act 129 of October 15, 2008;
Default Service and Retail Electric Markets;
Doc. No. L-2009-2095604

Final Rulemaking Order
By the Commission:

By this Order, the Commission issues Final Regulations
amending its existing regulations at 52 Pa. Code
§§ 54.181 through 54.188 to be consistent with the
requirements of Act 129 which, inter alia, made substan-
tial changes to the statutory standards for acquisition of
electric generation supply for default service customers.
In this Order, the Commission also provides guidance on
the default service process and procedure based on input
received in response to sixteen questions posed in its
Order entered January 19, 2010.

Procedural History

On October 15, 2008, Governor Edward Rendell signed
House Bill 2200, Act 129, into law. The Act became

effective on November 14, 2008. Act 129 has several key
elements and goals, including: Commission establishment
of an energy efficiency and conservation program, man-
dated reductions by Electric Distribution Companies
(EDCs) in their energy consumption and peak demand,
Commission review and approval of each EDC’s programs
and plans to achieve the mandated reductions, and
penalties for an EDC’s failure to achieve the mandated
reductions. In addition, Act 129 made substantial changes
to the statutory standards for acquisition of electric
generation supply by EDCs for their default service
customers, including: requirements in regard to competi-
tive procurement, a prudent mix of contract types, least
cost to customers over time, and adequate and reliable
service. 66 Pa.C.S. § 2807(e)(3.1).

Historically, the local electric utility company was
responsible for generating, purchasing and delivering
electricity to the customers’ premises. However, the Elec-
tric Generation Customer Choice and Competition Act
(Competition Act) of December 3, 1996 (P.L. 802, No.
138), codified at 66 Pa.C.S. §§ 2801, et seq., required
electric distribution companies (EDCs) to unbundle trans-
mission, distribution and generation rates for retail cus-
tomers. The Competition Act deregulated electricity gen-
eration and provided all customers in Pennsylvania with
the opportunity to choose their electricity generation
supplier (EGS). 66 Pa.C.S. 2806(a). The EDC is respon-
sible for delivering the electricity to those customers who
choose to buy from an EGS. Additionally, the EDC is
responsible for both acquiring and delivering electricity
for those customers who do not shop or buy their
electricity from an EGS or where an EGS fails to provide
the promised electricity.

When an EDC acquires electricity for customers not
served by an EGS, the EDC is functioning as the “default
service provider” (DSP). The Competition Act provided
that an EDC’s generation rates be capped until the EDC
had completed its stranded cost recovery. Many of the
larger EDCs agreed to extend rate caps as part of their
electric restructuring settlements. All generation rate
caps have now expired, the most recent expirations
occurring on December 31, 2010.

Following the expiration of rate caps, the Competition
Act provided that default service providers “acquire
electric energy at prevailing market prices” to serve
default service customers and that default service provid-
ers “recover fully all reasonable costs.” 66 Pa.C.S.
§ 2807(e)(3). There has been disagreement over what
“prevailing market prices” mean as applied to default
service rates.

History of Default Service Regulations and Policy
Statement

On May 10, 2007, the Commission issued a Final
Rulemaking Order at Docket No. L-00040169 addressing
default service. The default service regulations became
effective on September 15, 2007. The Commission further
issued a separate policy statement order on February 9,
2007 at Docket No. M-00072009 that contained guidelines
for DSPs in the areas of procurement, rate design, and
cost-recovery. The default service regulations set forth
detailed requirements for default service plans. The regu-
lations require default service providers to acquire default
supply at prevailing market prices. The regulations fur-
ther require that electric generation supply be acquired
by competitive bid solicitations, spot market purchases or
a combination of both. 52 Pa. Code § 54.186(b)(4). Com-
petitive bid processes are subject to monitoring by the
Commission. 52 Pa. Code § 54.186(c)(3). The regulations
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allow DSPs to use automatic adjustment clauses for
recovery of non-alternative energy default service costs.
52 Pa. Code § 54.187(f). The Default Service Policy State-
ment provides additional guidance to EDCs regarding
energy procurement, bid solicitation processes, default
service cost elements, rate design, rate change mitigation,
rate and bill ready billing, purchase of receivables pro-
grams, customer referral program and supplier tariff
uniformity.

Act 129 Amendment to Default Service Obligations

Even though the retail provision of electric generation
service has been subject to competition for nearly a
decade, the vast majority of residential customers con-
tinue to obtain their generation supplies from their
default supplier, that is, their regulated electric distribu-
tion utility. Under the Competition Act, EDCs (or alterna-
tive Commission-approved default suppliers) were re-
quired to serve non-shopping customers after rate caps
ended by acquiring electric energy “at prevailing market
prices.” Act 129 explicitly repealed the “prevailing market
prices” standard and declared instead that the utilities’
generation purchases must be designed to ensure ad-
equate and reliable service at “the least cost to customers
over time.” Moreover, such purchases must be in compli-
ance with the new statutory obligations in regard to
competitive procurement and a “prudent mix” of contract
types. 66 Pa.C.S. § 2807(e)(3.4).

In reviewing a utility’s default service plan, the Com-
mission must consider “the default service provider’s
obligation to provide adequate and reliable service to
customers and that the default service provider has
obtained a prudent mix of contracts to obtain least cost
on a long-term, short-term and spot market basis.” 66
Pa.C.S. § 2807(e)(3.7).

Another substantive change is that contracts for supply
formerly were defined as being up to 3-years in length.
Now, under Act 129, a long-term purchase contract is
generally defined as a contract “of more than four and not
more than 20 years.” 66 Pa.C.S. § 2807(e)(3.2)(iii).

In summary, under Act 129, electric power shall be
procured through competitive procurement processes and
shall include one or more of the following: (1) auctions; (2)
requests for proposals; or (3) bilateral agreements. 66
Pa.C.S. § 2807(e)(3.1). Additionally, the electric power
that is procured shall include a prudent mix of: (1) spot
market purchases; (2) short-term contracts; and (3) long-
term purchase contracts of more than 4 and not more
than 20 years. 66 Pa.C.S. § 2807(e)(3.2). Long term
contracts may not constitute more than 25% of projected
load absent a Commission determination that good cause
exists for a higher percentage to achieve least cost
procurement. 66 Pa.C.S. § 2807(e)(3.2)(iii).

The “prudent mix” of contracts shall be designed to
ensure: (1) adequate and reliable service; (2) the least cost
to customers over time; (3) compliance with the procure-
ment methodologies described above, i.e., through auc-
tions, requests for proposals, or bilateral agreements. 66
Pa.C.S. §§ 2807(e)(3.4) and (e)(3.1). “Bilateral contract” is
a new term defined under 66 Pa.C.S. § 2803 (relating to
definitions).

In terms of process, the DSP must file a plan for
competitive procurement with the Commission and obtain
Commission approval of the plan considering certain
factors and standards under 66 Pa.C.S. § 2807(e) before
the competitive process is implemented. The Commission
shall hold hearings as necessary on the proposed plan. If
the Commission fails to issue a final order on the default

service plan or an amended default service plan within
nine months of the date that the plan is filed, the plan or
amended plan is deemed to be approved and the default
service provider may implement the plan or amended
plan as filed. 66 Pa.C.S. § 2807(e)(3.6).

When evaluating a default service plan, the Commis-
sion must consider the DSP’s obligation to provide ad-
equate and reliable service to the customers and that the
DSP has obtained a prudent mix of contracts to obtain
the least cost on a long-term, short-term and spot market
basis. The Commission is required to make specific
findings that include: (1) the DSP’s plan includes prudent
steps necessary to negotiate favorable generation supply
contracts; (2) the DSP’s plan includes prudent steps
necessary to obtain least cost generation contracts on a
long-term, short-term and spot market basis; and (3)
neither the DSP nor its affiliated interest has withheld
generation supply from the market as a matter of federal
law. 66 Pa.C.S. § 2807(e)(3.7).

Further, under Act 129, DSPs have a right to recover
default service costs pursuant to a reconcilable automatic
adjustment clause and residential and small commercial
and industrial customers’ rates cannot change more fre-
quently than quarterly. 66 Pa.C.S. § 2807(e)(3.9). Default
service plans approved by the Commission prior to the
effective date of Act 129 shall remain in effect through
the approved term. However, the DSP may propose
amendments to an approved plan. 66 Pa.C.S.
§ 2807(e)(6). The DSP shall offer residential and small
business customers a generation supply service that shall
change no more frequently than on a quarterly basis. All
default service rates shall be reviewed by the Commission
to ensure that the costs of providing service to each
customer class are not subsidized by other classes. 66
Pa.C.S. § 2807(e)7).

By Order entered January 19, 2010, the Commission
initiated a rulemaking proceeding to consider amend-
ments to our default service regulations as required by
the enactment of Act 129 such that our regulations shall
be consistent with the Act.

Parties Filing Comments

Initial comments to the Commission’s January 19, 2010
Proposed Rulemaking Order (“Order”) were filed by the
following parties on behalf of the electric utility industry:
Energy Association of PA (EAP)), FirstEnergy (Pennsylva-
nia Electric Company, Metropolitan Edison Company,
Pennsylvania Power Company) (FirstEnergy), PECO En-
ergy Company (PECO), PPL Electric Utilities Corporation
(PPL), Allegheny Power Company (Allegheny), Duquesne
Light Company (Duquesne) and Citizens Electric/
Wellsboro Electric (Citizens/Wellsboro). Comments were
filed by the following parties on behalf of electric genera-
tion companies: FirstEnergy Solutions (FES), P3 Group
(P3), Exelon Generation (Exelon), PPL Energy Plus (PPL
Energy), Constellation NewEnergy and Constellation
Commodities Group, Inc. (Constellation). The following
retail supplier providers and representative organizations
filed comments: Pennsylvania Energy Marketers Coali-
tion (PEMC), National Energy Marketers Association
(NEMA) and the Retail Energy Supply Association
(RESA). Finally, comments were filed by the Office of
Consumer Advocate (OCA), Office of Small Business
Advocate (OSBA), Industrial Customer Group (ICG) and
Citizen Power (CP). Comments were also received from
the Independent Regulatory Review Commission (IRRC)
and the Office of Attorney General (AG).

Reply comments were filed by the following parties:
FirstEnergy, PECO, EAP, Citizens/Wellsboro, FES, RESA,
Constellation, OCA, OSBA, and ICG.
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Discussion

The purpose of this rulemaking is to amend existing
Commission regulations at 52 Pa. Code §§ 54.181
through 188 to be consistent with the requirements of Act
129. Initially, we address some overall comments received
from IRRC.

IRRC Comments
In its comments, IRRC raised the following points:

1. IRRC is concerned that the 16 questions posed
should have formed the basis for the rulemaking on
default service and regulations should have been drafted
based on feedback received from the parties to the
questions as opposed to the Commission’s approach of
simply engrafting the Act 129 changes onto the existing
regulations.

2. IRRC is concerned that the approach undertaken by
the Commission will result in the incorporation of
changes to the default service regulations, based on
responses to the 16 questions, that have not been re-
viewed by the stakeholders, the designated standing
committees and IRRC.

3. IRRC recommends the Commission withdraw the
proposed rulemaking, evaluate the feedback on the 16
questions, draft new regulations based on the feedback
and the reintroduce the rulemaking.

4. In the event the Commission does not withdraw the
rulemaking, IRRC suggests the Commission draft an
Advance Notice of Final Rulemaking (ANOFR) based on
the responses received from the parties on the 16 ques-
tions and share that ANOFR with the parties.

We have carefully considered IRRC’s recommendations
and decline to withdraw the current rulemaking. The
Commission has been grappling with the difficult task of
implementing the provisions of the Competition Act in its
original default service regulations. With the passage of
Act 129, we were again faced with the pressing need to
revise the existing default service regulations to conform
to the changes imposed by Act 129. We believe that our
ability to efficiently and capably comply with the provi-
sions of both laws require us to press ahead with the
current update of the regulations.

The purpose of posing the 16 questions, in conjunction
with the proposed regulations, was twofold: (1) to assess
the views of the parties on critical legal and policy issues
relevant to evaluating default service plans that come
before us; and (2) to determine if any additional changes
to the current regulations needed to be made in light of
the responses to the 16 questions. The substance of the
responses received to both the proposed regulations and
the 16 questions convinced this Commission that our first
priority needs to be updating the current default service
regulations to be consistent with the requirements of Act
129. With reference to the 16 questions, we agree with
IRRC that, in retrospect, it would have been more
efficient to issue the 16 questions prior to drafting our
proposed rulemaking. However, these questions developed
as a result of issues arising in our review of recent
default service plans—issues which we believe were criti-
cal enough to merit stakeholder input.

In the meantime, the need to incorporate Act 129
changes remains and we are compelled to move forward
with those changes. We believe, as noted by IRRC and
some parties, that it would be fundamentally unfair to
the regulated community and stakeholders to implement
significant changes to the current default service regula-
tions based on responses received to the 16 questions at

this time. That is not to say that the information obtained
from these questions was not of value. The responding
parties provided most helpful input into a number of
complex issues—input that will inform our decision-
making process in reviewing future default service plans.
In fact, one theme repeated throughout the responses was
that the Commission should refrain from adopting a
“one-size fits all” approach to reviewing default service
plans and retain a more flexible “case by case” approach
which still adheres to those fundamental standards con-
tained in the Competition Act and Act 129.

To conclude, we did not undertake any revisions to the
final form default service regulations beyond the scope of
the specific comments provided by the parties on the
proposed changes resulting from Act 129. We will con-
tinue to review default service plans as they are filed
with the additional information received in the responses
to the 16 questions. If, in the future, there is a need to
make further revisions based on our evolving experience
with default service plans, we will initiate a new rule-
making process to update existing regulations as neces-
sary. In particular, the Commission wishes to make clear
that the focus of this rulemaking is to bring our existing
default service rules into compliance with Act 129 stan-
dards. Therefore, these final form regulations should not
be construed to anticipate, pre-judge or otherwise fore-
close our consideration of other default supply models or
adjustments to the current default service model in the
pending Retail Electricity Markets Investigation at
Docket No. 1-2011-2237952. Having decided to move
forward, we have responded to the concerns raised by
IRRC in the context of specific sections of the regulations.
These concerns are addressed later in this Order in the
discussion related to each section.

Section 54.181. Purpose.

No revision to this language was proposed by the
Commission as part of the proposed Rulemaking Order.
However, both OCA and OSBA have suggested that the
existing “Purpose” section be modified to delete the
reference to “prevailing market price” and substitute the
language “least cost over time” as follows to be consistent
with the changes made by Act 129:

§ 54.181. Purpose.

This subchapter implements 66 Pa.C.S. § 2807(e)
(relating to duties of electric distribution companies),
pertaining to an EDC’s obligation to serve retail
customers at the conclusion of the restructuring
transition period. The provisions in this subchapter
ensure that retail customers who do not choose an
alternative EGS, or who contract for electric energy
that is not delivered, have access to generation
supply at [ prevailing market prices ] the least
cost over time. The EDC or other approved entity
shall fully recover all reasonable costs for acting as a
default service provider of electric generation supply
to all retail customers in its certificated distribution
territory.

RESA expresses dissatisfaction with this proposed
change for the reason that the Legislature, in amending
Section 2807(e) (3), did not mean to institute the “least
cost standard” as the only standard by which to assess a
DSP. RESA cites to Constellation’s comments that a DSP
must include: (1) power acquired through competitive
procurement processes; (2) a prudent mix of supply
contracts; and (3) a plan that must ensure adequate and
reliable service. RESA also states in Reply Comments
that this change is unnecessary as default service rates
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priced at the “prevailing market” are consistent with the
mandates of Act 129 and the Competition Act because
they are the products of default service plans appropri-
ately structured to stimulate retail competition. RESA
then proposes its own amendatory language to make the
section consistent with the mandates of the Competition
Act as follows:

The provisions in this subchapter ensure that retail
customers who do not choose an alternative EGS, or
who contract for electric energy that is not delivered,
have access to generation supply procured by a
default service provider pursuant to a Commis-
sion approved competitive procurement plan.
(New language is bold.)

Initially, we agree with the OCA’s proposed change to
this section since the “prevailing market prices” standard
has been repealed by the legislature. To fail to recognize
this important distinction would result in our failing to
give the legislative changes inherent in Act 129 their
proper effect.

However, we agree with RESA that to replace “prevail-
ing market prices” with “least cost to customers over
time;” while correct, is an incomplete and therefore
misleading description of the multi-faceted standard that
Act 129 has established. As correctly noted by RESA, the
statutory standard now includes review of the competitive
procurement process employed, the “prudent mix” of
supply contracts negotiated and the ability of the default
plan to ensure adequate and reliable service, as well as
the “least cost to customers over time” standard. More-
over, to retain the prior language would continue to
perpetuate confusion among the parties and the public as
to the proper standard. For these reasons, we shall adopt
RESA’s suggested changes.

PECO, in Reply Comments, also disagreed with OCA’s
proposed change to insert the “least cost to customers”
standard for the “prevailing market price” standard but
indicated that, if the change is made, the Commission
should make clear that “least cost to customers over time”
will be construed as part of the requirements of a
“prudent mix” of contracts pursuant to Section 2807(e)
(3.4) and not independently of the statutory framework of
Act 129. We believe this caveat is appropriate and we
reiterate that our application of the “least cost over time
standard” will be construed as part of the requirements of
a competitive procurement process, a “prudent mix” of
contracts, and adequate and reliable service pursuant to
the requirements of Act 129.

IRRC requested the Commission to identify every sec-
tion of the existing default service regulations that uses
the phrase “prevailing market price” and explain why it
decided to retain that phrase. The AG also endorsed this
change. As discussed previously, we have chosen to delete
the phrase “prevailing market price” while adopting in
this Order certain cautionary language proposed by RESA
and PECO to insure application of the correct standard.

Finally, it should be noted that the “least cost over
time” standard should not be confused with the notion
that default prices will always equal the lowest cost price
for power at any particular point in time. In implement-
ing default service standards, Act 129 requires that the
Commission be concerned about rate stability as well as
other considerations such as ensuring a “prudent mix” of
supply and ensuring safe and reliable service. See 66
Pa.C.S. §§ 2807(e)3.2), (3.4) and (7). In our view, a
default service plan that meets the “least cost over time”
standard in Act 129 should not have, as its singular focus,

achieving the absolute lowest cost over the default service
plan time frame but, rather, a cost for power that is both
adequate and reliable and also economical relative to
other options.

We recognize that amendment of the language of this
section was not proposed as part of the Proposed Rule-
making Order and no other parties have had the opportu-
nity to consider this modification. However, we consider
this change to be appropriate and consistent with our
objective to conform the current default service regula-
tions to the requirements of Act 129. We will adopt this
amendment and include in the final version of these
regulations at Annex A to this Order.

Section 54.182—Definitions.

“Bilateral contract” is a new term and is defined in
Section 2803 as follows.

An agreement, as approved by the Commission,
reached by two parties, each acting in its own
independent self-interest, as a result of negotiations
free of undue influence, duress or favoritism, in
which the electric energy supplier agrees to sell and
the electric distribution company agrees to buy a
quantity of electric energy at a specified price for a
specified period of time under terms agreed to by
both parties, and which follows a standard industry
template widely accepted in the industry or varia-
tions thereto accepted by the parties. Standard indus-
try templates may include the EEI Master Agreement
for physical energy purchases and sales and the
ISDA Master Agreement for financial energy pur-
chases and sales.

66 Pa.C.S. § 2803.

Bilateral agreements are referenced in 66 Pa.C.S.
§ 2807(e)(3.1)(ii1)). We proposed to amend 52 Pa. Code
§ 54.182 such that it mirrors verbatim the definition in
66 Pa.C.S. § 2803 as follows:

Bilateral contract—The term as defined in 66 Pa.C.S.
§ 2803 (relating to definitions).

Comments to this proposed amendment were almost
unanimously supportive of this modification. Citizens/
Wellsboro suggested that the definition is too restrictive
and should be revised to specifically confirm that “Bilat-
eral contracts” may be used for both physical and finan-
cial transactions. Citizens/Wellsboro’s clarification is
predicated on certain circumstances associated with its
recent default service plan. PECO supports this clarifica-
tion as well.

We adopt the term “Bilateral contract” and its defini-
tion as proposed as it appears in Annex A to this Order.
We reject the proposed change suggested by Citizens/
Wellsboro for the reason that the existing definition is
sufficiently clear for purposes including both physical and
financial transactions. Any necessary clarifications re-
garding what products may qualify for inclusion in bilat-
eral contracts can be explored in the course of review of
individual EDC DSPs.

Act 129 adds additional language to the definition of a
default service provider. Definitions at 66 Pa.C.S.
§ 2803—Default Service Provider provides in pertinent
part:

An electric distribution company within its certified
service territory or an alternative supplier approved
by the Pennsylvania Public Utility Commission that
provides generation service to retail electric custom-
ers who: (1) contract for electric power, including
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energy and capacity, and the chosen electric genera-
tion supplier does not supply the service; or (2) do not
choose an alternative electric generation supplier.

Whereas, 52 Pa.Code § 54.182 (Definitions) provides:

“DSP—Default Service Provider”—The incumbent
EDC within a certificated service territory or a
Commission approved alternative supplier of electric
generation service.

Because the new definition of default service provider
includes alternative supplier approved by the Commis-
sion, we proposed to amend 52 Pa. Code § 54.182 such
that it mirrors verbatim the definition in 66 Pa.C.S.
§ 2803 as follows:

DSP—Default service provider—| The incumbent
EDC within a certificated service territory or a
Commission approved alternative supplier of
electric generation service.] The term as de-
fined in 66 Pa.C.S. § 2803 (relating to defini-
tions).

Virtually all parties agreed with this proposed amend-
ment of the definition of “Default service provider” to be
consistent with the language contained in 66 Pa.C.S.
§ 2803 (relating to definitions) and we will adopt the
proposed language. It should be noted that Duquesne and
PECO requested insertion of the precise language of
Section 2803 into the definition. We reject that suggestion
on the basis that incorporation of the language by
reference to the statue is sufficient and we have incorpo-
rated such definitions by reference in other instances in
these regulations. The definition as adopted appears at
Annex A to this Order.

Additionally, we deleted the term “prevailing market
price” and its definition consistent with comments filed by
OCA and OSBA. As the term no longer appears in these
regulations, there is no need for the definition.

52 Pa. Code § 54.184. (Default Service Provider Obliga-
tions).

Section 2807(e) of the Competition Act explains the
EDC’s obligation to serve. Specifically, it adds a qualifier
that while an EDC collects either a competitive transition
charge or an intangible transition charge or until 100% of
an EDC’s customers have electric choice, whichever is
longer, an EDC as a default service provider is respon-
sible for reliable provision of default service to retail
customers. Accordingly, we proposed the following lan-
guage be added to 52 Pa. Code § 54.184(a).

(a) [A DSP] While an EDC collects either a
competitive transition charge or an intangible
transition charge or until 100% of an EDC’s
customers have electric choice, whichever is
longer, an EDC, as a default service provider
shall be responsible for the reliable provision of
default service to retail customers who are not receiv-
ing generation services from an alternative EGS
within the certificated territory of the EDC that it
serves or whose alternative EGS has failed to deliver
electric energy.

Furthermore, Act 129 states that following the expira-
tion of an EDC’s obligation to provide electric generation
supply service to retail customers at capped rates, if a
customer contracts for electric generation supply service
and the chosen electric generation supplier does not
provide the service or if a customer does not choose an
alternative electric generation supplier, the default ser-
vice provider shall provide electric generation supply

service to that customer. This provision of default service
must be pursuant to a Commission-approved competitive
procurement process including one or more of the follow-
ing: (1) auctions, (2) requests for proposals, or (3) bilateral
agreements entered into at the sole discretion of the DSP
which shall be at prices that are no greater than the cost
of obtaining generation under comparable terms in the
wholesale market or consistent with a Commission-
approved competitive procurement process. 66 Pa.C.S.
§ 2807(e)(3.1). Affiliated interest agreements are subject
to Commission review and approval. 66 Pa.C.S.
§ 2807(e)(3.1)(iii).

We propose adding the underlined language above to 52
Pa. Code § 54.184 to reflect these additional require-
ments. We wish to highlight that any bilateral agree-
ments between EDCs and their affiliated suppliers must
be filed with the Commission and will be subject to
review pursuant to the Chapter 21 requirements relating
to review of affiliated interest agreements.

To further accommodate the new requirements set forth
in Act 129, we propose to amend the following language
in 52 Pa. Code § 54.184(d):

A DSP shall continue the universal service and
energy conservation program in effect in the EDC’s
certificated service territory or implement, subject to
Commission approval, similar programs consistent
with [ the ] 66 Pa.C.S. § 2801—| 2812 ] 2815 (relat-
ing to Electricity Generation Customer Choice and
Competition Act and the amendments provided
under the Act of October 15, 2008 (P. L. 1592, No.
129 (Act 129) providing for energy efficiency
and conservation programs). The Commission will
determine the allocation of these responsibilities be-
tween an EDC and an alternative DSP when an EDC
is relieved of its DSP obligation.

The majority of comments received were supportive of
the proposed amendments to Section 54.184. Citizens/
Wellsboro requested that the final regulations confirm
that purchases in PJM or other RTO markets and
auctions are permissible including spot purchases, capac-
ity, ancillary services, transmission, auction revenue
rights and financial transmission rights.

RESA objects to the additional proposed language in
Section 54.184(a) because the language would assign the
EDC the DSP role without regard to the possibility that
the Commission may choose to assign the role to another
entity through the procedures provided in Section
54.183(b). Additionally, RESA contends the proposed revi-
sion contemplates keeping the EDC in the role of DSP
until 100% migration is reached which is unreasonable
and unattainable. RESA proposes alternative language
which would remove the 100% requirement and give the
Commission the flexibility to select an alternative DSP
“when it is no longer necessary to have the default service
option or until the Commission determined that it is
appropriate to assign the default service obligation to
another entity.” RESA, in Reply Comments, opposes the
language proposed by Citizens/Wellsboro discussed above
as unnecessary.

IRRC references RESA’s concern about not acknowledg-
ing that other entities may be assigned to the default
service provider role and that the new language contem-
plates keeping the default service provider until 100%
migration is reached. IRRC asks for a more detailed
explanation of why this language was included in the
rulemaking.

With reference to the new language introduced in
Section 54.184(a) and in response to IRRC’s request for
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more explanation, we reiterate that we merely incorpo-
rated the language from Section 2807(e) (1) which estab-
lishes the parameters in which a DSP must provide
default service. That language provides that an EDC
shall have the obligation to provide default service in two
instances: (1) while the EDC collects an intangible transi-
tion charge or (2) until 100% of customers have choice.
Including this language from the statute does not and is
not intended to negate, in any way, the Commission’s
authority and discretion to choose an alternative default
service supplier who is not an EDC.

With reference to the proposed change in Section
54.184(b), we have reconsidered our proposed change and
have decided not to adopt it. Upon closer review, we
recognize that the proposed language could create the
impression that an alternative DSP would be required to
provide “connection” and “delivery” functions, which will
always remain natural monopoly functions of the EDC. To
avoid this inconsistency, we will retain the original
language in Section 54.184(b).

We reject RESA’s proposal to either make no change or
to adopt their proposed language for the reason that our
purpose in revising the existing DSP regulations was to
conform the existing regulations to the changes imple-
mented by Act 129. RESA’s proposal to not make any
language changes to Section 54.184(a) ignores the clear
and specific language contained in 66 Pa.C.S. § 2807(e)(1)
which dictates the parameters under which we may select
an alternative DSP. RESA’s proposed alternative lan-
guage would have this Commission potentially exceed its
authority under the existing statutory requirement by
giving it the discretion to select an alternative DSP under
circumstances that are not permitted under the language
of Section 2807(e). In our view, in order for RESA’s
changes to be adopted, changes to the Commission’s
statutory authority for selecting DSPs would need to be
implemented. This is also responsive to IRRC’s request
for more information on why we included the proposed
language.

OSBA opposed RESA’s first change in its Reply Com-
ments as a violation of the Customer Competition statute.
PECO also opposed this change posed by RESA.

A few other proposed changes were offered by the
parties and IRRC.

PECO and IRRC suggest inserting the word “or” be-
tween the proposed Section 54.184(c)(3)i) and (ii) to be
consistent with current language contained in 66 Pa.C.S.
§ 2807(e)(3.1)(III)(A) and (B). We agree this change is
appropriate and will adopt it in the final regulations.

OSBA contends some of the proposed language refer-
encing Act 129 is redundant and should be deleted. We do
not agree that the language is redundant and find it is
necessary for proper clarity. We will retain the language
as proposed.

Citizens/Wellsboro suggests that the final regulations
recognize an additional type of competitive procurement
process -purchases of products in the markets and auc-
tions operated by the applicable RTO such as spot
purchases, capacity, ancillary services, transmission auc-
tion rights and financial transmission rights. PECO sup-
ports this change as well. We reject this proposed change
to the regulation as the existing language in 52 Pa. Code
§ 54.184(c) adequately addresses the range of competitive
procurement options available to DSPs. In terms of the
procurement products that may be purchased, those
details are set forth in subsection (e)(3.2) and are mir-
rored in Section 54.186(b)(1). Among the types of products

permitted are “spot market purchases” which, in the
Commission’s view, would include the types of RTO-
offered products and services referenced by Citizens/
Wellsboro and PECO, so long as they are reasonably
necessary for the provision of default service. Accordingly,
Citizens/Wellsboro is already free to purchase the prod-
ucts enumerated from the wholesale market and we will
evaluate those purchases in our review of the utilities’
DSP under the standards established by Act 129. We
adopt Section 54.184 as modified herein and as included
at Annex A to this Order.

52 Pa. Code § 54.185. (Default service programs and
periods of service).

In this Section, we proposed adding language to subsec-
tion (b) to reflect the new nine month deadline for
Commission review in Act 129. 66 Pa.C.S. § 2807(e)(3.6).
If the Commission fails to issue a final order on the
initial default service plan or an amended default service
plan within nine months of the date that the plan or
amended plan is filed, then the plan or amended plan
shall be deemed approved and the DSP may implement
the plan or amended plan as filed. Costs incurred through
an approved competitive procurement plan shall be
deemed to be the least cost over time as per Act 129. 66
Pa.C.S. § 2807(e)(3.6). This language will replace existing
subsection (b)’s language. The old language will be moved
to subsection (c). Subsequent sections will move down one
letter as well.

Almost all parties agreed with the proposed changes to
Section 54.185. RESA proposed some additional qualifying
language to Section 54.185(b) which purports to insert
language that introduces a wholly different standard for
evaluating default service plans than what was intended
by Act 129 and the existing procedures. RESA proposes to
hold hearings “to ensure that the plan is reasonably likely
to promote sustainable retail market development by
resulting market reflective and market responsive default
service rates.”

PECO noted in Reply Exceptions that RESA’s proposals
would improperly modify the statutory standard against
which default service plans would be evaluated. OSBA
also objects to RESA’s proposed language change. PECO
aptly points out that Section 2807(e)(3.4) of Act 129
provides that a DSP’s prudent mix of default service
supply contracts shall be designed to ensure adequate
and reliable service at the least cost over time. The
phrase “least cost over time” is not defined in the Act, but
the Act provides that “costs incurred through an approved
competitive procurement plan shall be deemed to be least
cost over time as required under paragraph (3.4) (ii).” 66
Pa.C.S. § 2807(e)(3.6).

We agree with the objections of PECO and OSBA and
reject RESA’s proposed language. Inserting RESA’s pro-
posed language requiring findings of “market effective”
and “market responsive rates” as well as “competitive
retail alternatives” in order for a plan to be approved
would result in the injection of specific standards appli-
cable to the Commission’s decision-making process in a
section that is meant to be procedural. Section 54.185 is
designed to strictly govern the process for Commission
review of DSPs and RESA’s proposed language would
unduly restrict Commission flexibility in carrying out its
responsibilities under these regulations.

RESA’s proposed language change is rejected. Section
54.185 is adopted as proposed and as it appears in Annex
A to this Order.
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52 Pa. Code § 54.186. (Default Service Procurement and
Implementation Plans).

Act 129 sets forth different standards from our current
regulations that a DSP’s procurement plan must adhere
to. We propose deleting the old standard and replacing it
with the “prudent mix” standard as outlined in Act 129.
For example, instead of a plan being “designed to acquire
electric generation supply at prevailing market prices to
meet the DSP’s anticipated default service obligation at
reasonable costs,” as specified in Section 54.186, Act 129
now requires the plan “include a prudent mix” of: (a) spot
market purchases; (b) short-term contracts; and (c) long-
term (5-20 year) contracts. 66 Pa.C.S. § 2807(e)(3.2)(1),(ii),
and (iii).

In addition, the prudent mix of contracts must be
designed to ensure: (1) adequate and reliable service; (2)
the least cost to customers over time; and (3) compliance
with the requirements of subsection (e)(3.1) regarding
competitive procurement. 66 Pa.C.S. § 2807(e)(3.4). We
propose to add this language to our regulation. There are
two exceptions to the long-term purchase contracts under
Act 129 which will be added to our regulations at
subsection (b)(1)(iii)(A) and (B).

Act 129 provides that the DSP may petition for modifi-
cations to the approved procurement and implementation
plans when material changes in wholesale energy mar-
kets occur to ensure the acquisition of sufficient supply at
prevailing market prices. 66 Pa.C.S. § 2807(e)(6). Also,
the DSP is obligated to monitor changes in wholesale
energy markets to ensure that its procurement plan
continues to reflect the incurrence of reasonable costs,
consistent with 66 Pa.C.S. § 2807(e)(3.4) (relating to the
prudent mix).

Accordingly, we will add the following language to this
section in conformance with Act 129:

(e) At the time the Commission evaluates the plan
and prior to its approval, in determining if the DSP’s
Plan obtains generation supply at the least cost over
time, the Commission shall consider the DSP’s obliga-
tion to provide adequate and reliable service to
customers and that the DSP has obtained a prudent
mix of contracts to obtain least cost on a long-term,
short-term and spot market basis. The Commission
shall make specific findings which shall include the
following:

(1) The DSP’s plan includes prudent steps necessary
to negotiate favorable generation supply contracts
through a competitive procurement process.

(2) The DSP’s plan includes prudent steps necessary
to obtain least cost generation supply contracts on a
long-term, short-term, and spot market basis.

(3) Neither the DSP nor its affiliated interest has
withheld from the market any generation supply in a
manner that violates federal law.

A number of parties proposed minor editorial changes
to this regulation.

Both OCA and Duquesne suggest deleting the term
“prevailing market prices” in Section 54.186(a) and insert-
ing language reflecting the “least cost” standard to reflect
Act 129’s changes to the goals of default service.
Duquesne and OCA also requested that the reference to
“prevailing market price” in subsection (d) be replaced to
be consistent with adoption of the “prudent mix stan-
dard.” RESA and PECO object to these changes in their
Reply Comments.

We adopt OCA and Duquesne’s suggestion to replace
the language “prevailing market price”in Sections 54.186(a)
and (d) with the language “least cost to customers over
time.” As the “least cost to customers over time” is now
the prevailing standard established in Act 129, we believe
that replacement of language referencing “prevailing mar-
ket price” is necessary in order to have our current
regulations correctly reflect the Act 129 legislation. In
adopting this change, we reject OSBA’s suggestion to
delete the Section 54.186(d) standard as unnecessary.

OCA proposes deleting some language at Section
54.186(b)(2)(iii) substituting reference to subparagraph
(b)(1)(iii) with Section 54.184(c) for the sake of clarity.
OSBA comments that the reference to “(b)(1)(iii)” in
Section 54.186(b)(2)(iii) be changed to simply “(b)(1)” for
correctness. The AG also endorses OSBA’s change. We
agree with OSBA’s change as more appropriate and adopt
it.

RESA suggests additionally adding the language
“...through a competitive procurement process” to the
proposed language at Section 54.186(e)(1) to insure con-
sistency with Section 2807(e). We have reviewed the
proposed language change and accept this change as it is
appropriate to reinforce the concept that one of the
Commission’s obligations under the Competition Act is to
ensure that a competitive process exists. IRRC has re-
quested specifically whether we have incorporated this
change and our foregoing response addresses that con-
cern.

Citizens/Wellsboro and ICG suggest that the proposed
language at Section 54.186(b)(1)(iii)(A) (relating to DSPs
offering negotiated rate service to a customer with a peak
demand of 15 MW or greater at one meter location) would
be better located in Section 54.187 which addresses rate
design and cost recovery. We have reviewed this proposed
change and reject it. We believe the present location of
the language is appropriate and best reflects our desire to
conform the regulation to the requirements of Act 129.

Citizens/Wellsboro request clarification of the language
at Section 54.186(b)(1)(iii) to allow long-term contracts of
four but not more than 20 years. The proposed language
provides for contracts “... of more than 4 and not more
than 20 years” which parallels the language in Act 129.
Citizens/Wellsboro suggests changing the language to
include a contract “. ..of at least four years but not
longer than 20 years.” Citizens/Wellsboro requests that
the language be clarified so as to provide that the
shortest long-term contract be four years.

We agree that this is a point in need of clarification.
Our proposed language does not clearly state whether a 4
year contract is a short-term or long-term contract. By
adopting the language of Section 2703(e)(3.2)(iii), we only
perpetuate the ambiguity. We believe the Legislature’s
intent was to define a 4 year contract as a short-term
contract and a contract greater than 4 years but not
greater than 20 years as a long-term contract. We
therefore reject the suggested change of Citizens/
Wellsboro and revise the language of Section
54.186(b)(1)(iii) to parallel the language adopted in our
order at M-2009-2140580 (Final Policy Statement) which
clearly provides for long-term contracts as greater than 4
years in length but not greater than 20 years.

OSBA proposes that Section 54.186(b) (1) should prop-
erly track the language in Section 2807(e)(3.2)(iii) that
requires a hearing when a default service plan is filed
that includes long term contracts as more than 25% of the
projected load. We adopt this change. OSBA also suggests
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that new Section 54.186(b)(5) make clear that all products
itemized in this section are to be acquired through a
competitive procurement process. RESA supports the
latter change. We believe that the language is sufficiently
clear as stated and the language remains as initially
proposed.

To conclude, we adopt Section 54.186 as modified herein
and reflected in Annex A to this Order.

52 Pa. Code § 54.187. (Default Service Rate Design and
the Recovery of Reasonable Costs).

Act 129 states that a default service provider shall have
the right to recover on a full and current basis, through a
reconcilable automatic adjustment clause under Section
1307, all reasonable costs incurred under 66 Pa.C.S.
§ 2807 and a Commission-approved competitive procure-
ment plan. 66 Pa.C.S. § 2807(e)(3.9). This language was
added to Section 54.187(b) and the phrase “default service
rate schedule . .. designed to recover fully all reasonable
costs incurred by the DSP during the period default
service is provided to customers, based on the average-
cost to acquire supply for each customer class” was
stricken as the methodology has changed.

Additionally, consistent with 66 Pa.C.S. § 2807(e)(3.8),
we added language under Section 54.187(a) regarding
when the Commission may modify contracts or disallow
costs when, after a hearing, the party seeking recovery of
the costs of a procurement plan is found to be at fault for
either: (1) not complying with the Commission-approved
procurement plan; or (2) the commission of fraud, collu-
sion, or market manipulation with regard to these con-
tracts.

We changed, consistent with 66 Pa.C.S. § 2807(e) (3.8),
language in Subsection (b) allowing for recovery through
reconcilable automatic adjustment under 66 Pa.C.S.
§ 1307. We combined the first two sentences of Subsec-
tion (g) into (b) as they are redundant. We removed the
phrase “or more frequently” from Subsection (i) to comply
with Act 129.

In its comments, IRRC correctly suggested that the
word “or” should be inserted at the end of Section
54.187(a)(1) and we have made this change.

In their comments, PECO and PPL both suggest chang-
ing “may” to “shall” in Section 54.187(b) to be consistent
with the Act 129 language that mandates that “the
default service provider shall have the right to recover.
... all reasonable cost incurred under this section...” 66
Pa.C.S. § 2807(e)(3.9) (emphasis added). IRRC also en-
dorsed this change. We agree with this change and will
adopt it.

Both Duquesne and OCA suggest deleting the language
“prevailing market price” from Sections 54.187(i), (j), (k)
and (1) and substitute the language “...least cost to
customers over time....” Both parties state that the
purpose of this change is to bring the language into
compliance with Act 129. RESA disagrees for the reason
stated previously. We agree that these language changes
are appropriate to conform to Act 129 requirement and
we adopt them.

OCA suggests revising section 54.187(i) to read as
follows:

(i) Default service rates shall be adjusted no more
frequently than on a quarterly basis for all cus-
tomer classes with a maximum registered peak load
up to 25 kW, to ensure the recovery of costs reason-
ably incurred in acquiring electricity at the least
cost to customers over time [ prevailing market

prices and to reflect the seasonal cost of elec-
tricity ]. DSPs may propose alternative divisions of
customers by maximum registered peak load to pre-
serve existing customer classes.

The OCA submits that Act 129 prohibits a DSP from
changing rates more frequently than quarterly, but does
not prohibit a DSP from offering more stable rates. OCA
states that Act 129 could have easily been written to
require quarterly changes if that was the General Assem-
bly’s intent. The OCA submits, however, that Act 129
places an emphasis on rate stability. As such, a DSP must
offer a residential rate that changes no more frequently
than quarterly, but it may provide additional stability
through even less frequent rate changes. We have re-
viewed this change and believe it is appropriate and
consistent with the intent of Act 129 to promote rate
stability. We will adopt this change. IRRC also endorses
adding this language.

OSBA suggests adding some additional wording to
Section 54.187(b) to fully conform to 66 Pa.C.S.
§ 2807(e)(3.9). The specific words to be inserted are
“...on a full and current basis.” This appears to be an
oversight in the drafting and we will incorporate this
language. IRRC also endorses this change.

OSBA suggests updating language in Section 54.187(h)
to incorporate any demand side related requirements that
arise from enactment of 66 Pa.C.S. §§ 2806.1 and 2807(f).
OSBA did not suggest what specific language should be
inserted. We have reviewed the comments of OSBA on
this point and conclude that the proposed language is
sufficient and OSBA’s change is not warranted.

OSBA also expresses dissatisfaction with the use of
language in renumbered Section 54.187(j) because it
continues to allow for adjustment of default service rates
“ ..on a quarterly basis or more frequently...” for
customers with a peak load of 25 kW to 500kW. OSBA
suggests changing the language to provide for adjustment
of default service rates on a basis no more frequently
than quarterly because many EDCs charge the same
default service rate for residential and non-residential
customers up to 500 kW. Additionally, as the OSBA makes
clear, the definition of what precisely defines a small
business customer, in terms of peak load, is not always
clear. OSBA cites to a number of existing EDC tariffs that
charge the same default service rates for residential
customers as are charged to small business customers.
OSBA’s proposed change would bring Section 54. 187()
(renumbered) in line with the change proposed by OCA
for Section 54.187(i) (renumbered) discussed above. RESA
objects to this change because it would prevent small
business customers from taking advantage of market
responsive rates which could not be adjusted more fre-
quently than quarterly over time.

We reject OSBA’s proposed change as it goes beyond
the scope of changes required by Act 129. We will retain
the original language.

We adopt the revisions as discussed above and amend
Section 54.187 as reflected in Annex A.

52 Pa. Code § 54.188. (Commission Review of Default
Service Program and Rates).

Act 129 provides that a DSP shall file a plan for
competitive procurement with the Commission and obtain
Commission approval of the plan considering the stan-
dards in paragraphs (3.1), (3.2), (3.3) and (3.4) before the
competitive process is implemented. 66 Pa.C.S.
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§ 2807(e)(3.6). The Commission is required to hold hear-
ings as necessary on the proposed plan or amended plan
and if the Commission fails to issue a final order on the
plan or amended plan within nine months of the date the
plan is filed, the plan or amended plan is deemed to be
approved and a DSP may implement the plan. 66 Pa.C.S.
§ 2807(e)(3.6). At the outset, we note that the initial
Proposed Rulemaking did not specify that the nine month
review period applies to both the initial and any amended
plan filing pursuant to 66 Pa.C.S. § 2807(e)(3.6). We have
added the necessary language to clarify that point. We
also incorporate provisions of Section 2807(e) (3.7).

Additionally, Section 2813 (relating to procurement of
power) provides that the Commission may not order a
DSP to procure power from a specific generation supplier,
from a specific generation fuel type or from new genera-
tion only except as provided under the act of November
30, 2004, (P. L. 1672, No. 213), known as the Alternative
Energy Portfolio Standards Act (AEPS).

We have also codified the provisions of House Bill 1530
of 2007, which was signed into law on July 17, 2007. This
law added Section 2807(e)(5) to the Public Utility Code
and authorized electric distribution companies to offer
negotiated rates to some very large industrial customers
subject to Commission review. It also permitted some
electric distribution companies to construct or acquire an
interest in electric generation facilities for the purposes of
serving very large industrial customers, subject to certain
conditions. We addressed this change under Section
54.188(h).

Accordingly, we added the following language under
this section to reflect the considerable changes to this
regulation:

(a) A DSP shall file a plan or amended plan for
competitive procurement with the Commission
and obtain Commission approval of the plan or
amended plan considering the standards in 66
Pa.C.S. § 2807(e)(3.1), (3.2), (3.3), and (3.4) (relat-
ing to duties of electric distribution companies)
before the competitive process is implemented.
The Commission shall hold hearings as neces-
sary on the proposed plan or amended plan. A
default service program will initially be referred to
the Office of Administrative Law Judge for further
proceedings as may be required.

(b) [ The Commission will issue an order within
7 months of a program’s filing with the Commis-
sion on whether the default service program
demonstrates compliance with this subchapter
and 66 Pa.C.S. §§ 2801—2812 (relating to the
Electricity Customer Choice and Competition
Act) ] If the Commission fails to issue a final
order on the plan or amended plan within
9 months of the date the plan or amended plan
is filed, the plan or amended plan shall be
deemed approved and the DSP may implement
the plan or amended plan as filed. Costs in-
curred through an approved competitive pro-
curement plan shall be deemed to be the least
cost over time as required under 66 Pa.C.S.
§ 2807(e)(3.4)(ii).

& * & * *

(d) [ Upon receiving written notice, the Com-
mission will have 1 business day, to approve or
disapprove the results of a competitive bid
solicitation process used by a DSP as part of its

procurement plan. When the Commission does
not act within 1 business day the results of the
process will be deemed approved. The Commis-
sion will not certify or otherwise approve or
disapprove a DSP’s spot market energy pur-
chases made pursuant to a Commission-
approved procurement plan. The Commission
will monitor the DSP’s adherence to the terms
of the approved default service program and 66
Pa.C.S. §§ 2801—2812 (relating to the Electricity
Generation Customer Choice and Competition
Act). ] The Commission may initiate an investigation
regarding implementation of the DSP’s default ser-
vice program and, at the conclusion of the investiga-
tion, order remedies as may be lawful and appropri-
ate. The Commission will not deny the DSP the
recovery of its reasonable costs for purchases made
pursuant to an approved competitive procurement
process unless the DSP concealed or misled the
Commission regarding its adherence to the program,
or otherwise violated the provisions of this
subchapter or the code. Except as provided under
the act of November 30, 2004, (P.L. 1672, No.
213), known as the Alternative Energy Portfolio
Standards Act, the Commission may not order a
DSP to procure power from a specific genera-
tion supplier, from a specific generation fuel
type or from new generation only. At the time
the Commission evaluates the plan and prior to
approval, the Commission shall consider the
default service provider’s obligation to provide
adequate and reliable service to customers and
the DSP has obtained a prudent mix of con-
tracts to obtain least cost on a long-term, short-
term and spot market basis. The Commission
shall make specific findings which include:

(1) The DSP’s plan includes prudent steps nec-
essary to negotiate favorable generation supply
contracts THROUGH A COMPETITIVE PRO-
CUREMENT PROCESS.

(2) The DSP’s plan includes prudent steps nec-
essary to obtain least cost generation supply
contracts on a long-term, short-term and spot
market basis.

(3) Neither the DSP nor its affiliated interest
has withheld from the market any generation
supply in a manner that violates Federal law.

* & * & *

(f) A DSP shall submit tariff supplements on a NO
MORE FREQUENTLY THAN quarterly [ or more
frequently ] basis, consistent with § 54.187(h) and
(i) (pertaining to default service rate design and
recovery of reasonable costs), to revise default service
rates to ensure the recovery of costs reasonably
incurred in acquiring electricity at THE LEAST
COST TO CUSTOMERS OVER TIME [ prevail-
ing market prices ]. The DSP shall provide written
notice to the named parties identified in § 54.185(b)
of the proposed rates at the time they are filed with
the Commission. The exceptions shall be limited to
whether the DSP has properly implemented the
procurement plan approved by the Commission and
accurately calculated the rates. The DSP shall post
the revised PTC for each customer class within 1
business day of its effective date to its public internet
domain to enable customers to make an informed
decision about electric generation supply options.
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(g) If a customer that chooses an alternative
supplier and subsequently desires to return to
the local distribution company for generation
service, the local distribution company shall
treat that customer exactly as it would any new
applicant for energy service.

(h) The DSP may, in its sole discretion, offer
large customers with a peak demand of 15
megawatts or greater at one meter location in
its service territory any negotiated rate for
service at all of the customers’ locations within
the service territory for any duration agreed
upon by the DSP and the customer.

(1) Contract rates shall be subject to Commis-
sion review to ensure all costs are borne by the
parties to the contract and no one else.

(2) If no costs related to the rates are borne by
other customers, the Commission shall approve
the contract within 90 days of its filing at the
Commission, or it shall be deemed approved.

(i) The DSP shall offer residential and small
business customers a generation supply service
rate that shall change no more frequently than
on a quarterly basis. All default service rates
shall be reviewed by the Commission to ensure
that the costs of providing service to each
customer class are not subsidized by any other
class.

On these proposed changes, OCA largely agreed with
the proposed language but suggested modifying Section
54.188(f) to permit a DSP to submit tariff supplements on
a “...no more frequently than quarterly basis...” to be
consistent with Act 129 which prohibits a DSP from
changing rates more frequently but does not prohibit a
DSP from offering more stable rates. OCA submits this
change is necessary to comply with Act 129 and is
consistent with the change proposed by OCA in Section
54.187(i) discussed above. We will adopt this change as
necessary for consistency with the requirements of Act
129. This change also addresses IRRC’s concern.

OSBA objects to the deletion of language that requires
the Commission to approve or disapprove competitive bid
results within one business day in Section 54.188(d).
OSBA requests reinstatement of that provision to avoid a
potential increase in default service rates. We reject
OSBA’s proposed change as the elimination of the one
business day requirement for consideration was necessary
to conform the existing regulation to the requirements of
Act 129. We are not convinced that repeal of this
provision will cause wholesale suppliers to add risk
premiums to their bids thereby increasing default service
rates. Further, the new language in Section 54.188(d)
provides for the Commission to institute an investigation
into a DSPs default service plan and order remedies as
appropriate.

«

RESA proposes to add the language . ..through a
competitive procurement process ...” to Section 54.188(e)
(1). RESA has proposed this language be added to
previous sections of the regulations. Upon review, we
accept this change as appropriate for reasons stated
previously with regard to the same change in Section
54.187. TRRC was also in favor of this modification.
Section 54.188 is adopted consistent with the modifica-
tions discussed herein and as contained at Annex A to
this Order.

Additional Questions

This Commission is proposing regulations that gener-
ally incorporate Act 129 procurement requirements into
the existing regulatory framework. As there remained
some ambiguity in the statutory interpretation of Act 129
procurement requirements, the Commission requested
comment in its Proposed Rulemaking Order on 16 ques-
tions designed to assist the Commission on how Act 129
should be interpreted in order to ensure adequate and
reliable service at the least cost to customers over time
and on how the proposed regulations should be revised to
reflect the interpretation recommended by the person
filing the comments.

We have reviewed the answers filed by the various
parties and express our appreciation for the time and
analysis devoted by the parties on these important policy
concerns. We have considered the responses in our formu-
lation of the final regulations but, more importantly, will
utilize these responses to inform our evaluation of DSP
plans going forward. However, we have not unilaterally
made any changes to the regulations based on the
comments received. In this regard, we are mindful of
EAP’s comment that “it is neither necessary nor wise to
attempt to resolve all the ambiguities in Act 129’s
procurement language” in regulations passed a short time
after Act 129 was passed. (EAP Comments, p. 2). More-
over, we agree with those comments that emphasize that
the language of Act 129 is broad enough to allow the
Commission to exercise its discretion to balance a number
of policy goals for default service.

Another consideration, raised by RESA, was that the
Commission issue a further set of proposed regulations in
light of the comments received to these policy questions.
We are mindful of RESA’s concern. We have chosen not to
alter the proposed regulations based on comments re-
ceived on these questions because of the need to first
achieve the goal of harmonizing the current regulations to
the Act 129 standards. We assure the parties that any
future decisions to amend these regulations as a result of
the comments received on the policy questions, the out-
come of the current investigation into default service or
developments resulting from evaluation of future DSP
plans will be subject to the full rulemaking processes.

In the sections which follow, we briefly summarize the
substance of comments received on each question by
interest group followed by our tentative conclusions on
the subject area addressed by the question. Because of
the sheer volume of comments and the amount of repeti-
tion of particular points, our summary cannot and does
not cite to each comment with particularity although all
comments were reviewed closely.

1. What is meant by “least cost to customers over
time?™

On this point, the EDCs were fairly uniform in their
position that “least cost to customers over time” should
not be narrowly construed nor should it be the only
standard by which to measure the adequacy of a default
service plan. For example, PECO states in its comments
that:

While “least cost” is not precisely defined, the Act
makes clear that satisfaction of the “least cost”
standard is not a one-dimensional test; instead, the
Commission must consider various factors to deter-
mine whether a proposed procurement plan meets
Act 129’s requirements. Section 2807(e) (3.2) provides

1 See 66 Pa.C.S. § 2807(e)(3.2), (3.4) and (3.7).

PENNSYLVANIA BULLETIN, VOL. 42, NO. 32, AUGUST 11, 2012



RULES AND REGULATIONS 5195

that the generation supply to be procured by DSPs
through competitive processes must consist of a
“prudent mix” of supply products, and while the Act
itself does not define “prudent mix,” it is linked to
the Act’s definition of “least cost,” because a DSP’s
prudent mix of contracts “shall be designed to
ensure . . . adequate and reliable service [at] the least
cost to customers over time...” 66 Pa.C.S.
§ 2807(e)(3.4).

(PECO Comments, pp. 4-5).

PECO goes on to state that, given the dynamic nature
of electricity markets, the circumstances of each customer
group and the different needs of customers regarding
price stability, DSPs should be permitted to design pro-
curement plans to achieve least cost over time in a
manner that considers the specific needs of customers
and service territories. PECO asserts that the Commis-
sion should make specific findings that each default
service plan includes “prudent steps necessary to obtain
low cost generation.” 66 Pa.C.S. § 2807(e)(3). (PECO
Comments, p. 5-6).

PPL states that the term “least cost to customers over
time” can be interpreted along two dimensions: (1) the
default service plan includes the selection of contracts
that comprise a prudent mix that can consist of a variety
of products subject to price volatility, changes in genera-
tion supply and customer usage characteristics in a
manner that assures adequate and reliable service; and
(2) the DSP is required to procure the contracts through a
process that produces the lowest cost for the contract
type, e.g., competitive solicitations such as requests for
proposals (RFPs) or auctions. “Least cost to customers
over time” does not mean the absolute lowest possible cost
to customers because energy markets are subject to
volatility based on many factors such as generation
supply, customer usage and weather conditions. (PPL
Comments, pp. 6-7).

EAP comments that the phrase is ambiguous because it
is not clear what time period is being contemplated and
one cannot be certain that a particular strategy will
result in a “least cost over time” result. FirstEnergy
Solutions agrees with EAP in its Reply Comments.

The generators (P3, Constellation, PPL Energy, Exelon)
provided extensive comments on this point. Exelon inter-
prets the “least cost” language in Act 129 as not endorsing
a “cookie cutter” approach to procurement but rather
provides the DSP with a range of options to procure
energy and provide price stability. PPL Energy recom-
mends specifically a mix of short term and intermediate
term contracts and spot market purchases as best suited
to achieve the “least cost” standard. In its definition of
the least cost standard, Constellation provides an exten-
sive analysis of Act 129 requirements as contained in 66
Pa.C.S. § 2807(e)(3.7) (i)—(iii) emphasizing its interpreta-
tion of this provision by focusing on competitive procure-
ments for wholesale supply that maximizes supplier
participation, utilization of RFP Structures and auctions
(termed competitive bid processes or CBPs). Constellation
praises the Commission’s utilization of RFP and auction
structures but also recommends that attention be paid to
how other states manage their CBP wholesale supply
agreement requirements to ensure that Pennsylvania’s
EDC competitive procurement plans are equally attrac-
tive to potential bidders as other jurisdictions’ competitive
procurement processes. In this regard, Constellation rec-
ommends the Commission develop “best practice” docu-
ments through the Retail Markets Working Group that

promote the most competitive processes for procurement
of wholesale default service supply.

Retail marketers also commented on the “least cost”
question. NEMA and PEMC submit that the “least cost
procurement” standard should be implemented consistent
with competitive market policies, should rely on market-
based pricing and that utility pricing of commodity
service to commercial and industrial customers should
consider such offerings as monthly and hourly pricing.

RESA provides extensive and well-researched com-
ments providing, from its perspective, an analysis of the
following topics: (1) the purpose of the Electric Choice Act
was to develop a competitive retail market; (2) Act 129
confirms that default service is intended to be a back-stop
to the competitive market; and (3) the implementation of
Act 129 did not change the “end state” goal of the
Competition Act which is to give consumers generation
choice through a competitive process that ensures safe
and reliable service at the least cost to customers over
time. RESA makes some additional recommendations
specifically: (1) that a default service plan should only be
approved as “least cost” if it results in default service
rates that approximate “the market price of energy”; and
(2) that default service plans are to be structured to
achieve an “end-state” where customers receive no gen-
eration service from default suppliers; and (3) RESA
recommends the Commission ensure a default service
plan that is reasonably likely to result in a market
reflective and market responsive service rate and recovers
all costs related to providing default service.

OCA defines the “least cost over time” standard as
changing the role of the DSP from that of a passive
purchaser of default supplies at market prices and places
on the DSP an affirmative obligation to assess which
products will produce the lowest costs to customers. The
key element of this language change is the shift of the
DSP from simply matching its purchases to market prices
at a particular point in time to seeking a mix of resources
at “the least cost to customers over time.” The OCA
submits that the new standard requires that a DSP
develop a procurement plan that will capture the benefits
of the competitive wholesale market and bring power to
its default customers at rates that reflect the lowest costs
to customers over the term of the plan and beyond. Such
prices may be higher or lower than the prevailing market
prices at any given point in time. But the overarching
goal is to provide service to customers at the least cost
over the course of time. When developing its procurement
plan, each DSP should avoid sole reliance on short term
purchases in order to develop continuity in rates over the
years as well as focus on rate stability. (OCA Comments,
p. 6).

OSBA suggests that because the Commission approved
a request by West Penn to accelerate certain of its default
service plan procurements for its residential customers
and because the Commission supported its decision using
Act 129’s least cost requirement, that it was, in effect,
overruling its previous position regarding retail competi-
tion. More specifically, OSBA states that “some of the
changes [to Act 129] are inconsistent with some of the
decisions made and preferences expressed by the Com-
mission prior to the enactment of Act 129.” OSBA opines
that, as a result, the Commission’s commitment to retail
competition “may have to change.”

Reply Comments of PECO focus mostly on RESA as
follows:

(1) PECO disagrees with RESA and other parties
that a default service plan should only be approved
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as “least cost” if it results in default service rates that
approximate “as close as possible to the market price
of energy.” PECO interprets this position of RESA as
emphasizing reliance on spot market prices and short
term contracts. Such an approach conflicts with Act
129’s objective of achieving price stability.

(2) PECO disagrees with RESA’s statement that
default service plans are to be structured to promote
retail competition to achieve an “end-state” goal
where customers receive no generation services from
default suppliers. The Competition Act, as modified
by Act 129, envisioned a continuing role for DSPs to
regularly propose procurement plans for Commission
review. The requirement to follow a “least cost over
time” standard does not diminish the Commission’s
commitment to retail competition.

(3) PECO believes it is important for the Commission
to affirm that a procurement plan based on full
requirements contracts is consistent with “least cost”
standards. Further PECO disputes OCA’s assertion
that Act 129 imposes an affirmative obligation on
DSPs to assess which products will produce lowest
cost to consumers. PECO asserts that some products
such as FR contracts provide price stability and other
benefits although they are not strictly speaking the
least cost product available.

(PECO Reply Comments, pp. 9-11).

OCA, in Reply Comments, responds to the comments of
NEMA disputing the point made by NEMA that the
“prevailing market price” standard should be read in
conjunction with the “least cost to customer” standard as
essentially identical.

RESA, in Reply Comments, reacts strongly to OSBA’s
assertion that passage of Act 129 and the changes to the
Competition Act now require the Commission to recon-
sider its position on retail choice. RESA notes that Act
129 did not make any changes to numerous sections of
the Competition Act, did not evidence any legislative
intent for the Commission to change its focus from retail
competition and in fact certain newly added language at
66 Pa.C.S. § 2807(e) (3.1) makes clear that the competi-
tive market remains the preferred choice for electricity
supply over default service. RESA goes on to explain that
if the legislature had intended the Commission to no
longer focus on developing retail competition then it
would have clearly stated that directive. Nor does Act 129
give the Commission statutory authority to change its
focus from the original directive under the Competition
Act of fostering the development of a robust and function-
ally competitive market. RESA then disputes OSBA’s
citation to the acceleration of the default supply procure-
ment plan of Allegheny in 2009 as supportive of the
notion that the “least cost over time” standard is more
important to the Commission than retail competition.
Finally, RESA reiterates its position that the “least cost to
customers” standard is just one of the factors under Act
129 and the Act that the Commission must consider.

Our conclusion on this difficult question, based on the
extensive and thoughtful comments received, is that the
Legislature, in utilizing the language “least cost over
time” did not provide a clear-cut definition of the term. As
such, we must be guided by the comments received as
well as our own experience and sound discretion in
implementing both the Competition Act and Act 129
consistent with the plain language and, where ambigu-
ous, the legislative intent.

We find many of the points raised by the parties as
valid although certain interpretations of the language

are, to a degree, strained. The conclusions reached herein
do not represent a final, definitive position on the mean-
ing and application of the term “least cost to customers
over time” but represent guidance regarding how the
Commission will evaluate default service plans going
forward. The conclusions reached herein represent an
evolutionary step in an ongoing process recognizing that
further legislative changes as well as changes in the
Commission’s own policies regarding default service may
occur in the future, for example, as a result of our
investigation into default service.

Initially, we must agree with the EDCs, particularly
EAP, PECO and PPL, that the term “least cost to
customers over time” standard is somewhat ambiguous
and not susceptible to a precise “one size fits all”
definition. EDCs, that have the primary responsibility
under the Competition Act to procure generation supply
requirements as well as the expertise to perform these
activities, should be permitted the flexibility and latitude
to accomplish the goal of achieving the “least cost”
standard in a manner that meets the need of their
customers and service territories. We also agree with
those parties, especially PPL, that the standard must give
the DSP sufficient latitude to select contracts that consti-
tute a “prudent mix” which includes a sufficient variety of
products that adequately take into consideration price
volatility, changes in generation supply, customer usage
characteristics and the need to assure safe and reliable
service. We also endorse the concept advanced by one
commenter that the “lowest cost” standard should reflect
DSP strategies that produce the lowest cost by contract
type (long, intermediate and short term as well as spot
market prices).

Additionally, we endorse the concepts advanced by
generators that the “least cost” language of Act 129 does
not represent the adoption of a “cookie-cutter” or “one size
fits all” approach to procurement but provides the DSP
with a range of options to procure energy that maximizes
the types of energy products available and balances the
concerns of “least cost” with energy stability and minimiz-
ing volatility. We do not endorse, at this time, the position
of those parties that recommend solely a mix of just short
and intermediate term contracts and spot purchases as
that unduly limits the range of supply products available.

We are heartened by those parties, such as Constella-
tion, that believe the Commission’s current utilization of
RFP and auction structures have been successful. We also
find valuable Constellation’s suggestion that attention be
paid to how other states with competitive retail markets
manage their competitive bid processes and wholesale
supply agreement requirements to ascertain improve-
ments to our processes. We adopt Constellation’s sugges-
tion to ask parties, as part of our default service investi-
gation, to examine and comment on the experiences of
other states’ competitive bid processes and make concrete
suggestions on how our processes may be improved.

As to the comments of OCA, we generally agree with
the OCA’s premise that the “least cost” standard necessi-
tates the changing of the DSP’s role from a passive
purchaser of default supplies at market prices and places
on the DSP an affirmative obligation to assess which
products will produce the lowest cost to customers. We
caveat our endorsement of this point with the recognition
that certain products, such as full requirements (FR)
contracts, provide price stability and other benefits al-
though they may not be the least cost product available.
(See PECO Reply Comments, pp. 9-11). Also, as noted
later, our agreement with OCA on the DSP role evolving
from that of a “passive purchaser” to more active man-
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ager is not an endorsement of the market portfolio
approach which is addressed later.

We also agree with OCA that the new standard re-
quires the DSP to develop a procurement plan that will
capture the benefits of the competitive wholesale market
and reflect the lowest rates to customers over the term of
the plan and beyond. OCA also recommends avoidance of
sole reliance on short term purchases as a means of
achieving rate stability. While we agree with OCA concep-
tually in its response to this question, we diverge some-
what in later questions with OCA’s recommendations on
how to achieve specific goals as part of the DSP procure-
ment process.

We note with interest RESA’s extensive comments on
this question. We disagree with RESA’s overall recom-
mendations as to the proper interpretation of the “least
cost” standard as mandating that default service rates
approximate, on a prospective basis, the market price of
energy. Such an interpretation would signal retention of
the “prevailing market price” standard that has been
expressly replaced under Act 129. Moreover, this interpre-
tation conflicts with the Act 129 objective of achieving
price stability which dictates consideration of a range of
energy products, not just those that necessarily reflect the
market price of electricity at a given point in time. Price
stability benefits are very important to some customer
groups in that exposing them to significant price volatility
through general reliance on short term pricing would be
inconsistent with Act 129 objectives. We also reject for the
same reasons, a recommendation by NEMA for use of a
“monthly-adjusted, market-based commodity rate for
small commercial and residential customers” as inconsis-
tent with the “least cost” requirement under Act 129.

We also disagree with RESA’s assertion that default
service plans are to be structured to promote retail
competition to achieve an end-state goal where customers
receive no generation service from default suppliers. As
PECO noted, this is a misreading of the relevant statutes.
The Competition Act, as modified by Act 129, envisioned a
continuing role for DSPs to regularly propose procure-
ment plans for Commission review. The requirement to
follow a least cost procurement standard does not dimin-
ish the Commission’s commitment to retail competition
including a continuing role for DSPs, which may be either
an EDC or an alternative Commission-approved DSP.

As stated earlier in this Order, the “least cost over
time” standard should not be confused with the presump-
tion that default prices will always equal the lowest cost
price for power at any particular point in time. In
implementing default service standards, the Commission
must be concerned about rate stability as well as other
considerations such as ensuring a “prudent mix” of supply
and ensuring safe and reliable service. In our view, a
default service plan that meets the “least cost over time”
standard should not have, as its singular focus, the
achievement of the absolute lowest cost over the default
service plan time frame but rather a cost for power that
is both relatively stable and also economical relative to
other options. In this regard, we agree with those points
raised by both PECO and PPL. To reiterate our prior
point, the “least cost over time” standard should not be
viewed as synonymous with maximizing market timing
benefits at the expense of price stability and economy.

Finally, we disagree with RESA’s assertion that the
“least cost” standard mandates that a default service plan
be reasonably likely to result in a “market-reflective and
market-responsive” service rate that recovers all costs
related to providing default service. We interpret this

standard, not contained in either the Competition Act or
Act 129, to mean a preference for short term and spot
price supplies which ignore both the Act 129 concerns of
price stability and a “prudent mix” of products. We do not
believe that adoption of RESA’s suggested standard is
consistent with the “least cost” standard contained in Act
129 and would not adequately protect retail customers
from volatility and risks inherent in the energy market.
Price stability benefits are very important to some cus-
tomer groups, so an interpretation of “least cost” that
mandates subjecting all default service customers to
significant price volatility through general reliance on
short term pricing is inconsistent with Act 129’s objec-
tives. This is especially true given that the statute
specifically enumerates short-term (up to 4 years) and
long-term (over 4 to 20 years) contracts as part of the
“prudent mix” of contracts that should be included in a
default service plan. 66 Pa.C.S. § 2807(e)(3.2).

In response to OSBA’s point that our decision in a
specific West Penn default service case somehow may be
interpreted as a retreat from our commitment to retail
competition, OSBA’s inference is incorrect. Initially, we
would note that our specific decision to permit the
acceleration of West Penn’s procurement process espe-
cially for residential customers was driven by a unique
and significant drop in the cost of both coal and gas prices
which presented a rare opportunity to take advantage of
a drop in commodity prices. We also note that the six
tranches that were accelerated only represented 13% of
the utilities’ portfolio thus preserving the diversification
element of the portfolio approach.

The Commission’s response to this unique situation,
supported by OCA and other parties, does not represent a
retreat by this Commission from its commitment to retail
competition. As noted by Constellation and RESA in their
Reply Comments, Act 129 did not make any changes to
those portions of the Competition Act relating to retail
competition. Also, as OSBA itself points out, the Commis-
sion’s decision in the amendment of West Penn’s default
service procurement filing implicitly recognized that Act
129’s terms were not applicable to the previously ap-
proved default service for West Penn since Act 129 had
not been in effect at the time the default service plan was
filed.

At this juncture, we will continue to evaluate the
degree to which DSP plans meet the “least cost to
customers over time” standard on a case by case basis
guided by the observations expressed herein.

2. What time frame should the Commission use when
evaluating whether a DSP’s procurement plan produces
least cost to customers over time?

Responses to this question varied regarding establish-
ing specific timeframes for evaluating whether a DSP’s
procurement plan produces “least cost to customers over
time.”

EDC parties such as EAP generally favored 2-3 years
while Citizens/Wellsboro specified not less than five years.
FirstEnergy recommended using the specific period pro-
vided for in the default service plan. PECO specified two
years but noted that attention should be paid to ongoing
price stability benefits associated with long term con-
tracts which may need to be considered. Duquesne’s
position was similar to PECO. PPL stated that the length
of the time period was not the issue but rather the
principal concern should be in evaluating the competitive-
ness of the procurement process and the determination of
whether the default service plan produces the “least cost
to customers.”
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Various EDC parties noted that the Commission should
continue to treat the evaluation process of default service
plans on a “case by case” basis and that neither the
relevant provisions of the Competition Act nor Act 129
provided for “after the fact” review of EDC procurement
decisions except for instances of noncompliance or fraud/
collusion/market manipulation. 66 Pa.C.S. § 2807(e)(3.8).
This position was largely echoed by the generator parties.

OCA, OSBA and RESA all recommended against speci-
fying a specific time period. OCA states that the key
inquiry should be whether the DSP’s plan will produce
the “least cost to customers over time” and if the procure-
ment plan will actively engage the default market to
procure the best mix of products to meet the needs of
default service customers. OSBA notes that no time frame
is cited in the relevant statutes so none should be
imposed herein. RESA believes the present default service
plan evaluation process works well.

OCA reacts in Reply Comments to the recommenda-
tions of those parties that the time period over which the
least cost period extends should be a definite time period.
OCA argues that the “least cost over time” standard
should not be constrained to the period of each approved
plan as it might preclude consideration of long-term
contracts that typically extend beyond the period of each
approved plan. The key inquiry should be whether the
DSP has established a procurement plan by which it will
actively engage the wholesale market to procure the best
mix of products to benefit its particular mix of default
service customers.

PECO cautions, in response, not to adopt a fixed long
term evaluation period as such a requirement will unduly
restrict the Commission’s review of procurement plans
and potentially result in erroneous results given the
unavailability of reliable long term pricing information.

Based on the foregoing, we find no compelling reason to
prescribe specific time periods for purposes of evaluating
whether an EDC plan meets the standard of producing
the “least cost to customers over time.” As both PPL and
OCA noted, the principal concern should be the evalua-
tion of the competitiveness of the default service plan and
whether the plan produces the “least cost to customers
over time” and procures the best mix of products for the
benefit of default service customers. We recognize that
most default service plans encompass a 2-3 year period by
virtue of how EDCs structure their procurement pro-
cesses as well as to be consistent with the function of the
wholesale markets. We are also aware that the need to
incorporate long term contracts into the product mix
results in a certain amount of product overlapping more
than one default service plan term. We do not discern a
need to establish precise time constraints that would
unduly constrain the flexibility of DSPs to design a
procurement plan that best fits the character of the
customer base and the service territory. We will continue
to evaluate on a case by case basis the adequacy of plans
as they are currently filed with this Commission.

3. In order to comply with the requirement that the
Commission ensure that default service is adequate and
reliable, should the Commission’s default service regula-
tions incorporate provisions to ensure the construction of
needed generation capacity in Pennsylvania?

The parties were mostly unanimous in opposition to the
suggestion that the Commission’s default service regula-
tions incorporate provisions to ensure the construction of
needed generation capacity in Pennsylvania. Among the
EDC parties, Allegheny contends that PJM already facili-

tates a coordinated transmission and generation planning
process that responds to reliability issues. Allegheny
notes that requiring that new capacity be built in Penn-
sylvania outside of the PJM planning process may lead to
uneconomic development of generation and additional
cost to customers. PECO notes that the need for new
generation capacity is best determined by the competitive
markets.

Generation parties also weighed in against this pro-
posal. Exelon contends that implementation of state-
specific regulations for generation construction would
frustrate the benefits of the regional nature of the RTO
and could lead to higher electric rates. PPL Energy opines
that such a provision would contravene the “least cost”
standard under Act 129. Constellation urges the Commis-
sion to work with PJM to ascertain what generation
capacity may be needed in a future period.

RESA opposes such a revision to the regulations be-
cause such a requirement would contravene the Competi-
tion Act and the requirement in the Act of allowing
market forces, not economic regulation, to control the cost
of generating electricity. OSBA opposes the proposal for
the reason that ratepayers would be required to bear the
cost of any state-mandated new generation.

The OCA appears to obliquely support the proposal in
conjunction with entry into long term contracts with any
new generation facilities.

CP endorses the concept of developing regulations to
ensure construction of needed capacity.

ICG suggests that the Commission should seek to
promote construction of new capacity and require that a
portion of that capacity be dedicated to economic develop-
ment on a cost of service basis. These units could be
owned by the default service provider, a competitive
developer or the Commonwealth.

FES in Reply Comments, opposes ICG’s suggestions to
promote construction of new generation capacity and the
assertion that administratively mandated additional units
can reduce prices to customers. OSBA also opposes ICG
on this point.

PECO, in reply, observes that attempts to insure
construction of new generation in Pennsylvania through
long term contracts would result in increased risks being
borne by retail customers. PECO also contends that
bidders for such contracts face uncertainty due to lack of
transparent market prices for longer term generation and
delivery and significant credit/collateral requirements to
protect customers from financial exposure associated with
supplier default. Long term contracts tied to specific
generating resources may include additional risks associ-
ated with plant outages, fuel costs, development delays
and other factors.

After consideration of the many helpful comments
received, we decline at this time to consider revising the
current default service regulations to provide for construc-
tion of needed generation in Pennsylvania. Our reluctance
to move further on this proposal is based on the potential
uncertainty that such a requirement would present to the
current operation of PJM wholesale markets as well as
the potential for contravening provisions of our Competi-
tion Act and the provisions of Act 129 which mandate
establishment of a least cost standard for evaluating EDC
plans. Additionally, we reject ICG’s suggestion for the
reason that it raises a number of issues which ICG fails
to address such as who would bear the cost and risk of
financing and building these additional generation facil-
ities.
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4. If the Commission should adopt a provision to ensure
the construction of needed generation capacity, how should
the default service regulations be revised?

This Policy question elicited a limited number of re-
sponses. In light of our response to Question No. 3, we
decline to act on any of the suggestions contained herein
but appreciate the input received on this important issue.

Among the EDC parties, many indicated their primary
preference would be to have no regulatory requirement
addressing needed generation capacity. If such a require-
ment were imposed, FirstEnergy suggests the develop-
ment of a competitively neutral mechanism that would
allow the cost to be borne by all delivery service custom-
ers.

Among the generator parties, PPL Energy questioned
whether the Commission has the legal authority to
promulgate such regulations. Exelon offers that such
regulations must require DSP shareholders to assume all
construction and operation costs, should not permit DSPs
to enter into any contracts for new generation unless the
price is less than the existing market price for power,
must specify a competitive process based on lowest cost to
customers and require new resources to be integrated in a
way that does not frustrate wholesale market rules.
Constellation cautions that if the Commission forges
ahead with such regulations, that the requirements for
new generation be narrowly tailored to seek only products
that are appropriate to the need identified and that the
costs for resources should be allocated to appropriate
transmission customers in specific transmission regions.

OCA notes that the implementation of such regulation
must be considered in light of the current regulatory
prohibitions that a DSP’s procurement cannot be from a
generating unit with a specific fuel type and that DSPs
are prohibited from procuring power from new generation
only. OCA reminds the Commission that it is not prohib-
ited from requiring DSPs to design long-term competitive
procurements, e.g. long-term contracts, that facilitate new
construction in order to ensure adequate and reliable
service.

In light of our determination made in response to
Question 3 and the very valid legal and policy concerns
raised in response to both Questions 3 and 4, we decline
for the time being to take further action regarding
additional default service regulations that would ensure
the construction of needed capacity in Pennsylvania.
However, we reserve the option of revisiting the issue
should market conditions dictate.

5. Which approach to supply procurement—a managed
portfolio approach or a full requirements approach—is
more likely to produce the least cost to customers over
time?

This question generated significant debate among the
commenting parties.

PPL explained the difference between the two ap-
proaches as follows:

Both approaches, full requirements and managed
portfolio, can produce the least cost to customers over
time; however, allocation of the risks and costs
associated with the supply for each approach must be
considered. In the full requirements approach, the
default service provider procures all the energy needs
for the default service customers at a fixed price.
Under this approach, all the associated risks are
borne by the full-requirements suppliers, such as
changes in load shape, migration of customers to and

from default service, and changes in market prices
for energy, capacity, ancillary services, and alterna-
tive energy credits to meet the default service supply
obligation. PPL Electric has employed the full re-
quirements approach.

A managed portfolio approach includes purchasing
and/or selling physical and financial products based
on market and default supply conditions. In other
words, the DSP is active in the market at all times to
manage the risks described above (changes in load
shape, migration of customers to and from default
service, and changes in market prices for energy,
capacity, ancillary services, and alternative energy
credits). These risks and associated costs are borne
by the DSP and are ultimately passed on to the
default service customers. For example, if more cus-
tomers migrate from default service than anticipated,
the DSP may have too much supply, which can be
sold in the spot market. However, the price received
for those sales could be higher or lower than the price
paid to purchase the supply initially. To manage
these risks, the DSP would need expertise in trading
in the commodity markets, which is not a core
business function. Additional costs would be incurred
to acquire this expertise resulting in higher default
service costs.

Under a full requirements approach, the winning
supplier essentially employs a managed portfolio
approach to supply the default service customers. The
full requirements supplier is active in the commodi-
ties markets and has the necessary expertise to
manage these risks.

Neither approach, full requirements nor managed
portfolio, eliminates any of these risks or costs.
Rather, the risks and costs are simply shifted be-
tween suppliers and customers. Any effort to compare
these two approaches must, of necessity, track the
results that would be produced by each over the same
period of time and under identical conditions. Be-
cause the fundamental difference between the two
approaches is an assessment of risk based on imper-
fect information, it is essential that any such com-
parison reflect real-time decision-making and not
hindsight.

(PPL Comments, pp. 8-10).

Other EDCs utilize the full requirements (FR) ap-
proach. Allegheny considers its FR approach as a form of
managed portfolio (MP) because customers get the benefit
of service based on “the best pieces of many managed
portfolios.” FirstEnergy states there is clear evidence, in
its opinion, that the MP approach shifts the volumetric
risk associated with default service supply from suppliers
to buyers of default service leaving them more exposed to
price volatility than does the laddered portfolio of full
requirements contracts. FirstEnergy submits that requir-
ing EDCs to time the market is unlikely to produce the
least cost to customers over time and may require
additional EDC infrastructure and employees to conduct
the managed portfolio activity. Duquesne opines that the
supply procurement method should be left up to the
discretion of the DSP and the Commission’s regulations
should remain flexible and consider the appropriate ap-
proach on a case by case basis.

PECO highlights the fact the Commission has approved
both types of procurement processes at various times and
should maintain a flexible “case by case” approach in light
of the specific circumstances of each DSP and its custom-
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ers. However, on balance, FR suppliers manage their own
risk whereas the MP approach shifts the risk from
suppliers to customers. PECO concludes that FR procure-
ment approaches are better positioned to manage risk
and this approach should remain an option in designing
future default service plans.

Citizens/Wellsboro, alone among the EDCs, argues in
favor of the MP approach as more likely to produce least
cost to customers over time for DSPs serving a small
territory. Citizens/Wellsboro takes issue with other par-
ties’ support for the full requirements standard in its
Reply Comments.

Generator parties support the FR approach. P3 states
that EDCs should be “outcome neutral purchasers” for
their customers who do not choose a competitive supplier.
PPL Energy advances the concern that, for an EDC to
pursue a MP approach, it would have to actively manage
a portfolio of power supply products and do so at a lower
cost than the market. An MP approach may result in
commodity positions by the EDC that creates a
volumetric and price exposure resulting in higher prices
to customers. Exelon notes that both approaches are
difficult to compare but that the intent of Act 129 to
produce least cost and price stability militates toward a
“prudent mix of standard and full requirements prod-
ucts.” Constellation explains in great detail its internal
processes associated with supply procurement-functions
that would be difficult and expensive for an EDC to
duplicate including the need to employ experienced per-
sonnel.

FES, in Reply Comments, believes that a FR solicita-
tion is the best method of supply procurement but that no
“one size fits all” approach that will work in every
market. FES asserts that each DSP should be able to
work with stakeholders in default supply proceedings to
craft a solution that balances competing interests. FES
states that an MP approach entails an unjustifiably high
level of risk and is not appropriate for default supply
procurement. If the Commission were to implement an
MP approach, FES believes that no after the fact review
process should be imposed as part of that process.

RESA also endorses the FR model. RESA considers the
FR approach, if properly structured and without an
overreliance on long term contracts, to be the best way to
achieve the goals of the Competition Act. Under the FR
approach, the wholesale supplier bears the risk of cus-
tomer migration, weather, load variation and economic
activity and factors the costs of these risks into a risk
premium. If the risk premium is not sufficient to cover
ultimate cost, the supplier cannot seek additional cost
recovery from the customer or the DSP. Alternatively, the
MP approach places all the management and market
timing risk on customers and reflects the cost of bearing
that risk in the default service rate. Under the MP model,
it is virtually impossible, in RESA’s view, to assume that
a utility portfolio manager will outperform the wholesale
supply manager. While RESA has a clear preference for
the FR approach, it is possible to construct a managed
portfolio plan that minimizes customer risk and requires
all direct and indirect procurement costs are recovered.
RESA recommends more short-term block purchases and
spot purchases.

OCA advocates reliance on the MP approach for the
following reasons:

1. OCA has long advocated for the MP approach
because it has not seen any empirical evidence
indicating the superiority of the FR approach.

2. The FR approach shifts risks to third party suppli-
ers who are compensated by customers for the risk
associated with variation of load and other risk
factors that are factored into the winning bid. Suppli-
ers also add in additional profit margins over and
above the margins factored in to compensate full
requirements middlemen.

3. Under the MP approach, the DSP can directly
access the generation products in the wholesale mar-
ket without the need to pay an additional level of
profit.

4. OCA opines that recent procurements demonstrate
that the MP approach is a lower cost alternative to
the FR approach. In support, OCA cites to recent
procurements by PPL, PECO and FirstEnergy affili-
ates where the winning bids for block energy pur-
chases was significantly less than full requirements
purchases. Therefore block and spot purchase should
be part of a prudent mix of products for default
service.

5. OCA cites to a movement away from the FR
approach based on recent procurement results from
Illinois and New Jersey.

(OCA Comments, pp. 12-19).

OSBA makes the following points: (1) there are funda-
mental economic differences between the FR and MP
approach; (2) there are advantages and disadvantages to
both methods; (3) the Commission has previously ex-
pressed preference for the FR approach but encourages
further EDC study of the MP approach; and (4) there is
not enough empirical evidence to support the definitive
use of one method over the other.

In their Reply Comments, Citizens/Wellsboro takes
issue with many of Constellation’s initial comments and
requests the Commission recognize that an MP procure-
ment standard has worked well and has enabled it to
manage certain congestion events.

PECO, in its Reply Comments, disputes the validity of
OCA'’s reliance on the procurement results in Illinois and
New dJersey as being supportive of the MP approach.
PECO alleges these programs can be distinguished based
on the state-specific circumstances that underlay their
development. As to the evidence offered by OCA in recent
EDC procurements, supporting the MP approach, PECO
seizes on OCA’s admission that “comparisons of block and
full requirements products cannot be made on a direct
comparison basis because block purchases do not include
all attributes required for default service supply and do
not reflect all costs to consumers.” Additionally, PECO
highlights the fact that block price purchased power will
vary based on the timing of purchases, delivery locations
and ratemaking differences.

OCA filed extensive Reply Comments in support of the
MP procurement approach reiterating the following
points:

1. Under the MP approach, each DSP will procure
power directly from the wholesale market through a
variety of products tailored to specific load.

In order to balance the precise load, the DSP would
access the energy balancing services of spot pur-
chases and sales. A portfolio approach provides the
default service provider with the latitude needed to
procure products available to meet its least cost
obligation.
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2. The MP approach will allow the DSP to lower the
cost of its supply portfolio when customers participate
in Act 129’s energy efficiency, demand response and
time of use programs.

3. The FR approach shifts the obligation to meet
default service load to third party suppliers who are
obligated to meet default service to a set percentage
of default load regardless of the level of retail
shopping that takes place in the service territory. The
risks associated with the variation in load are as-
signed a risk premium cost by bidders that are priced
into the winning bids and paid for by default service
customers. These profit margins are in addition to
the profit margins the generation suppliers build into
their supply of the products to FR middlemen.

4. Under the MP approach, the DSP can directly
access the generation products available in the whole-
sale market without the need to pay an extra level of
profit and risk premiums to FR suppliers. There is no
empirical evidence that the FR approach produces
the least cost product.

5. Constellation is in error in saying the MP ap-
proach requires the DSP to time the market.

6. The experience of Citizens/Wellsboro with the MP
approach is proof the MP approach is superior. Also,
EDCs have managed to recently procure block and
spot purchases directly at prices that were less than
their FR purchases for the same period.

7. The MP approach is most consistent with both the
supply and demand aspects of Act 129. A portfolio
approach allows the discretion to include a variety of
resources and products and affords the flexibility to
incorporate new products into the supply mix such as
energy efficiency, demand response, smart meter and
TOU requirements to customers.

(OCA Reply Comments, pp. 3-10).

RESA responds to OCA’s arguments in support of the
MP approach as follows:

1. OCA, in advocating the MP approach, never ex-
plains how this approach will impact the develop-
ment of the competitive market.

2. Default service customers will be required to pay
all of the costs associated with building an EDC
infrastructure necessary for EDCs to perform all
functions associated with MP approach.

3. Requiring EDCs to perform the MP function ig-
nores the fact that wholesale suppliers compete with
each other to win a supply contract and have an
incentive to drive down costs as low as possible
insulating customers from being forced to pay over
inflated or unreasonable costs.

4. OCA fails to address how default service custom-
ers are benefitted when they are forced to pay the
full costs of unforeseen risks under the MP method.
Under the MP approach, default service customers
pay the full cost of future risks where the EDC fails
to perform. Under the FR approach, there is an
insurance component built into the supply contract
that insulates default service customers from those
risks.

5. OCA fails to explain how an EDC can adequately
take on, as a core business function, the role of active
portfolio manager.

(RESA Reply Comments, pp. 9-13).

This is indeed a complex and difficult issue. We appre-
ciate the efforts the parties make in their comments to
explain the advantages and disadvantages of the FR and
MP methods. The question that we must address is
whether we should be encouraging EDCs, as default
suppliers, to be adopting, as a core function, the responsi-
bility to act as a portfolio manager for procurement of
their default supply - a function that has traditionally
been the province of the electric supplier.

The major benefit associated with the FR approach is
that the procurement function is delegated to the electric
supplier which is presumably better equipped with the
necessary personnel and infrastructure to perform the
activities associated with acquiring electric supplies in
the complex and ever changing wholesale market environ-
ment. The FR process insulates default supply customers
from the volatility associated with wholesale market
conditions with the supplier bearing the risks of factors
such as customer migration, weather, load variation and
economic activity. For assuming these risks and perform-
ing the portfolio manager function, the supplier charges a
risk premium (or profit) that is factored into the winning
bids and paid for by default service customers.

Alternatively, the MP approach shifts the obligation to
meet default service requirements to the EDC to procure
power directly from the wholesale market essentially
supplanting the role of the electric supplier. Under the
MP approach, the EDC becomes an active market partici-
pant with the responsibility to manage risks such as
changes in load shape, customer migration to and from
default service and changes in prices for capacity, energy
and other ancillary services as well as the vagaries of
weather and economic conditions. Instead of being insu-
lated from the impacts of these risks, default service
customers are directly exposed to the impacts of the
EDCs expertise in managing its portfolios.

Most Pennsylvania EDCs have preferred the FR ap-
proach given the balance of risks and rewards. Electric
suppliers understandably favor this approach as it is
their core business function - a function largely the result
of electric deregulation under the Competition Act. One
utility, Citizens/Wellsboro, has successfully utilized the
MP approach to the benefit of its customers. Recent
plans, as pointed out by OCA, have been approved which
have included spot and block purchases resulting in lower
prices than under the FR approach. This fact, argues
OCA, coupled with experiences in New dJersey and Illi-
nois, the potential for excess profits to generation suppli-
ers as well as the lack of empirical evidence that the FR
approach is more cost effective than the MP approach
militates in favor of the MP approach. In contrast to
OCA’s position, RESA opines that suppliers cannot seek
additional cost recovery from the customer or the DSP if
the risk premium is not sufficient to cover the cost of
procured power.

On balance, we are not persuaded that the MP ap-
proach is superior to the FR approach in achieving the
“least cost to customers” while also achieving the other
objectives of “prudent mix” of products and price stability.
The MP approach has clear advantages to the retail
markets and the retail customer provided the EDC is
capable of performing the full range of portfolio manage-
ment functions. Based on the uniformity of comments
received from those parties that actually perform these
functions, the EDCs and electric suppliers, we do not feel
confident in expressing a preference for the MP method at
this time as the preferred means of default supply
procurement. Our principal concerns are that EDCs do
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not currently possess the requisite expertise and infra-
structure to perform these portfolio management duties
and the risks to retail customers from EDC inexperience
in performing these functions is too great. We are also
mindful of the fact that the current default supply
process, with the EDC acting as the default supplier and
distribution entity purchasing its supply from electric
suppliers knowledgeable about the workings of the whole-
sale electric market, is a product of the Competition Act,
which created the market structure we now operate
within. Requiring DSPs to adopt the role of electric
market portfolio manager may be inconsistent with our
charge under the Competition Act. Finally, we note here
that, after the restructuring of the electric utility industry
in Pennsylvania mandated by the Competition Act, gen-
eration planning and management is no longer a core
function of an EDC’s business. As such, to impose MP
duties would tend to divert management attention from
the EDC’s core function of providing safe, reliable and
adequate delivery of electric generation service.

Consequently, we will not require nor do we specifically
endorse the use of the MP approach at this time. We do
express a preference for continued reliance by DSPs on
the FR approach to the extent this method best suits the
DSP’s particular procurement needs. DSPs are, of course,
free to modify their procurement methodologies as neces-
sary to incorporate aspects of the MP approach where
appropriate given the level of confidence the DSP has in
its own ability to perform the portfolio management
function, the DSP’s customer characteristics and usage
patterns and the service territory.

We will continue to evaluate default service plans on a
“case by case” basis recognizing that the maximum degree
of flexibility given to EDC DSPs has proven to produce
the best results for customers. Further, we encourage
utilities such as Citizens/Wellsboro to continue to utilize
those procurement methodologies that best meet the
needs of its customers and which comply with the
required standards under our regulations.

6. What is a “prudent mix” of spot, long-term, and
short-term contracts?

What constitutes a “prudent mix” of contracts was
subject to a number of varying definitions. Among the
EDCs, PPL, PECO and FirstEnergy did not specify fixed
percentages. PPL’s position is that the DSP should have
the discretion to propose a mix of contracts that is
appropriate based on the characteristics of its customers.
Moreover, there are an infinite number of procurement
plans that can be considered “prudent” and the DSP
review process allows all parties to weigh in on the
subject. PPL cautions, however, that once the Commission
has approved a plan, the mix of contracts should remain
in place for the term without alteration. FES agrees with
this position in its Reply Comments. FirstEnergy notes
that the “prudent mix” of contracts must focus on low
cost, comply with Act 129 requirements and include an
acceptable amount of risk. While default service rules
require a separate portfolio for each class, EDCs should
not be required to offer all types of contracts (long,
intermediate, short, spot) for each customer class.

PECO states as follows:

1) “Prudent mix” is linked to “least cost” and should
take into account benefits of price stability.

2) A “prudent mix” of contracts will differ for each
customer class.

3) The “prudent mix” of contracts may vary in the
future as wholesale and retail markets evolve.

4) The degree to which a “prudent mix” of contracts
will ensure adequate and reliable service will be
influenced by such factors as contract and credit
requirements.

5) The Commission should not place unnecessary
constraints on the definition of “prudent mix.”

(PECO Comments, pp. 13-15).

Duquesne supports leaving the “prudent mix” of con-
tracts definition to be determined on a “case by case”
basis but has determined fixed percentages of products to
be an optimal “prudent mix” for its own purposes. Alle-
gheny recommends specific percentages of contract types
for service to its customer classes.

4

Among the generator parties, Exelon and Constellation
advocate for a “case by case” determination based on the
needs and characteristics of the customer class. PPL
Energy offers the perspective that a “prudent mix” should
consist of short and intermediate term contracts and spot
purchases. Alternatively, PPL Energy states that suppli-
ers should be permitted to provide customers with a
diverse supply of demand response, energy efficiency and
alternative energy products in addition to more tradi-
tional supply sources. FES endorses the “case by case”
approach.

OCA does not advocate for a specific “prudent mix,”
preferring a flexible approach that varies between DSPs
and market conditions.

RESA notes that a “prudent mix” of contracts is that
which will result in a competitive, sustainable retail
market, ensures customers of the least cost over time and
should result in a plan that produces market reflective
and market responsive rates reflecting all of the relevant
costs incurred by the EDC to provide default service.
RESA cautions against a “one size fits all” approach to
the “prudent mix” standard recognizing that the transi-
tion to a fully competitive end-state will result in a
varying mix of contracts depending on where the market
segment is in the transition process. RESA advocates for
an end-state that relies on short term contracts and spot
purchases and less on long term contracts. RESA notes
that over-reliance on long term contracts runs the risk of
customers being forced to pay higher “out of date” rates
during a period of declining prices. RESA firmly opposes
the use of long term contracts.

ICG maintains the position that, at a minimum, two
types of products must be included to constitute a mix.
Providing only hourly priced service does not result in a
“prudent mix” of spot, long-term and short-term contracts
for the large commercial and industrial customers. FES
opposes this suggestion in its Reply Comments.

CP advances the notion that the language of Act 129
requiring a prudent mix of spot market purchases, short-
term contracts and long-term contracts means that all
three types of purchases must be part of each and every
procurement type.

In Reply Comments, Citizens/Wellsboro takes issue
with RESA’s market reflective/market responsive pro-
posal terming it a restatement of the prevailing market
price procurement standard that Act 129 eliminated.

PECO disagrees in response to suggestions that a
“prudent mix” must include some minimum combination
of spot price, short-term and long-term contracts. Adop-
tion of minimum procurement provisions reduces the
flexibility of DSPs to develop procurement plans that
reflect different DSP and customer characteristics and
evolving wholesale and retail markets. Minimum procure-
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ment requirements are best considered as part of indi-
vidual default service plan evaluations.

In evaluating this question, we are guided by the
language of Section 2807(e) (3.2) of the Public Utility
Code which states that electric power procured pursuant
to a default service plan shall include a prudent mix of
the following: spot market purchases, short-term con-
tracts and long-term contracts entered into as a result of
an auction, RFP or bilateral contract. There is no guid-
ance given regarding what constitutes the composition of
a “prudent mix.”

On this point, there was substantial agreement that the
term “prudent mix” be interpreted in a flexible fashion.
RESA states that a “prudent mix” should be that combi-
nation of contracts that will result in a competitive,
sustainable retail market that assures default service
customers of generation service at the least cost over
time. PECO makes the point that “prudent mix” be linked
to “least cost” and take into account price stability. PPL
and PECO both recommend that the DSP have the
discretion to propose a mix of contracts that are appropri-
ate based on customer characteristics. Most of the genera-
tors advocate for a “case by case” determination. Some
generators recommend a diverse supply of demand re-
sponse, energy efficiency and alternative energy products.
OCA prefers an approach to developing a “prudent mix”
that allows for variation between DSPs.

We agree with the majority of parties that the “prudent
mix” of contracts be interpreted in a flexible fashion
which allows the DSPs to design their own combination of
products that meets the various obligations to achieve
“least cost to customers over time,” ensure price stability,
and maintain adequate and reliable service. As we have
done on other aspects of the plan review process, we will
continue to review each plan on a “case by case” basis
that independently evaluates the merits of each default
service plan where input from stakeholders is assured.
We reaffirm our commitment that a “prudent mix” include
a combination of spot purchases, short, intermediate and
long-term contracts recognizing the limitation of 25% on
long-term contracts under Section 2807(e)(3.2)(iii).

We do reject the positions of those parties that “prudent
mix” be defined to always require a specific mix or
percentage of types of contract components in each de-
fault service plan or a minimum of two types of products.
We also reject the position of RESA that long term
contracts should not be part of the “prudent mix” stan-
dard. Our concern with adopting specific parameters is
that adoption of specific component requirements creates
constraints that limit the flexibility of the DSP to design
a combination of products that meets the requirements
under the Competition Act and Act 129.

7. Does a “prudent mix” mean that the contracts are
diversified and accumulated over time?

To a degree, this question overlaps with Question 6 and
the responses also repeated in large measure parties’
response to Question 6. The purpose of this question was
to delve more deeply into the benefits of diversification
and accumulation of contracts in meeting default service
procurement requirements. The majority of responding
parties were generally in favor of interpreting the “pru-
dent mix” as including diversification and accumulation of
contracts that incorporates such concepts as laddering
and dollar cost averaging.

Among the EDCs, PPL states that a “prudent mix” is
established through the procurement process that in-
volves four solicitations a year. The “prudent mix” can

change over time due to changing market conditions but
the term does not mean that contracts must be diversified
and accumulated over time. Allegheny employs a “dollar
cost averaging” method for procurement with its various
affiliates. In this manner, Allegheny can mitigate extraor-
dinary market events and assure its customers consistent
value. Duquesne points out that having more contracts
does not always mean less risk and staggering contracts
may not always be warranted when a fixed price full
requirements contract represents less risk for customers.

PECO makes the important point that “diversity” of
contracts should not be confused with a “prudent mix”
where full requirements contracts can include significant
mitigation risks for customers by ensuring fixed prices
regardless of congestion costs, usage patterns, weather
and other factors.

The generators (Exelon, PPL, Constellation) generally
support the proposition that procurement plans can po-
tentially be achieved by contracts that are diversified and
accumulated over time. Utilizing a laddering approach
with varying procurement periods and different contract
durations can benefit customers through cost averaging.
Where a portfolio of FR contracts are laddered, customers
are insulated from market price volatility that may occur
where supply contracts are all purchased at one time.

RESA supports diversified contracts accumulated over
time as long as the contracts are short-term. RESA states
that laddering long-term contracts does not make the
default service rate market reflective because they will
not reflect the true market price of electricity.

Certain parties recommended specific restrictions on
the number and types of products offered. Citizens/
Wellsboro and ICG recommend offering at least two
products. Allegheny states that only spot purchases are
appropriate for industrial customers.

OCA generally supports diversification of supply con-
tracts as part of a portfolio approach both in timing of
purchases and in terms of products procured.

OSBA cautions that the Commission should retain its
current practice of requiring DSPs to conduct multiple
procurements. The Commission should not mandate the
timing of procurements or the mix of products.

OCA, in its Reply Comments, opposes proposals by
Citizens/Wellsboro, ICG and Allegheny that seek to im-
pose certain restrictions on the types of products offered.

The tenor of the comments received on this question
affirm our prior understanding that, on balance, accumu-
lation and diversification of contracts is a beneficial
practice for DSPs to engage in when developing their
procurement plans. We agree with those parties that
utilizing such practices as laddering contracts, with vary-
ing procurement periods and contract durations over
multiple procurements provide definite benefits in terms
of minimizing the impacts of market volatility and de-
creasing customer risk.

Therefore, we continue to endorse the use of contract
diversification and accumulation as part of the default
supply procurement process, but leave it to the DSPs to
develop those methods of accumulation and diversification
that best meet the needs and characteristics of the
customer base and service territory. Our review of the
individual default service plans will provide an opportu-
nity for interested parties to critique shortcomings in the
methods employed by individual DSPs. We reject the
recommendations of those parties such as RESA, ICG and
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Citizens/Wellsboro that seek to set limits on the numbers
and types of products that should be included as part of
the procurement portfolio.

8. Should there be qualified parameters on the “prudent
mix”? For instance, should the regulations preclude a DSP
from entering into all of its long-term contracts in one
year?

On this point, EDCs generally opposed specific param-
eters on what constitutes a “prudent mix” recommending
instead a “case by case” evaluation of each plan as it is
filed. The EDCs generally recommend that the Commis-
sion should retain flexibility in its regulatory review
process by not prescribing restrictive parameters.

Among the generators, Exelon and Constellation prefer
maintaining the present plan review process that pro-
vides maximum flexibility and rejects the establishment
of specific parameters. PPL Energy recommends imple-
menting regulations that restrict DSPs from entering into
contract types all in one year although it recognizes that
there may be situations where entry into contracts in one
year may be appropriate.

The OCA likewise recommends against implementing
an overly restrictive set of parameters for product mix
achieved by each DSP, recognizing that DSPs should be
expected to incorporate “best practices” to ensure diver-
sity of supply and limit over-reliance on any one product.

OSBA recommends deferral of any decision until the
Commission has more opportunity to analyze the results
of current default service plans.

As with our response to Question 7, the majority of
comments recommend against setting firm qualified pa-
rameters on what constitutes a “prudent mix” insofar as
setting requirements reduces the flexibility of the DSP to
design a procurement plan that best suits the require-
ments and characteristics of the customer base and the
service area.

We agree with those parties that setting specific re-
quirements unduly reduces flexibility of the DSP to
achieve a “prudent mix” that meets the “least cost over
time” standard while ensuring rate stability and adequate
and reliable service. We will leave to the DSP the
appropriate design of the procurement process recogniz-
ing that we reserve the discretion to review and approve
the DSP’s plan when it is filed. We do not at this time see
the need to implement regulations restricting a DSP from
entering into all of its long-term contracts in one year.

9. Should the DSP be restricted to entering into a
certain percentage of contracts per year?

On this question, the parties’ responses were largely
dictated by their response to Question 8. EDCs opposed
any restrictions on DSPs entering into a certain percent-
age of contracts per year expressing a preference for a
“case by case” review of each procurement plan. Genera-
tors opposed any restriction, recommending the more
flexible regulatory approach of evaluating each case on its
own merits recognizing that there is a multiplicity of
procurement plans.

OCA also opposes this requirement and cautions
against approving a plan that has too many contracts
expiring in one year. OSBA recommends deferral of any
decision until the Commission has more opportunity to
analyze the results of current default service plans.

As with our discussion of Questions 8 and 9, we refrain
from taking a position in favor of or recommending the
establishment of fixed percentages of contracts per year

as such a step would reduce the flexibility of DSPs to
design procurement plans that best suit their own supply
requirement and the requirements of retail customers.

10. Should there be a requirement that, on a total plan
basis, the “prudent mix” means that some quantity of total
plan default service load must be served through spot
market purchases, some quantity must be served through
short-term contracts, and some quantity must be served
through long-term contracts?

As with the prior three questions, EDCs generally
resisted any requirement that the definition of “prudent
mix” means a specific quantity of spot market purchases,
long-term contracts and short-term contracts. EDCs be-
lieve that a “prudent mix” will evolve over time and that
a minimum quantity of specific electricity products should
not be prescribed. PPL states that it is likely that the
“prudent mix” will change with market conditions and
can be reflected in future DSP procurement plan filings.
Similarly, the generators do not endorse a specific quan-
tity requirement for electricity products noting that the
25% limit on DSP projected load should be the limit on
any fixed requirements.

OCA does not endorse a specific requirement but urges
that all three types of purchases be considered as part of
the default service portfolio approach. OSBA concedes in
its comments that there is no clear guidance on this issue
and that the Commission has already determined there is
no legal requirement there must be, as part of a default
service plan, a specific quantity of load served by specific
products.

ICG opines that the prudent mix standard can vary by
class as long as at least two products are offered. ICG
asserts that providing only hourly priced service does not
result in a “prudent mix” for large commercial and
industrial customers.

RESA presents a forceful analysis on why increased
reliance on long-term contracts is not to be recommended
for the following reasons: (1) a substantial percentage of
supply will be based on prices that are substantially out
of date; (2) long-term contracts deprive customers of price
decreases in a time of declining prices; (3) long-term fixed
price contracts impede the legislative goal of promoting
retail competition; (4) there is no guarantee that long-
term fixed price contracts will produce lower rates for
customers; and (5) long-term contracts require suppliers
to factor in higher capital costs into bid prices.

Based on the comments received and our further
consideration, we do not believe it is prudent or necessary
at this time to establish specific percentages of default
service load that should be served under long-term con-
tracts, short-term contracts or spot market purchases. We
do agree with OCA that all types of contract products be
considered. We also find merit in the points raised by
RESA against increased reliance on long-term contracts
and we caution parties not to be overly wedded to
long-term contracts as a major factor in their portfolio
requirements. In declining to set fixed quantities for
portfolio requirements, we allow DSPs maximum flexibil-
ity to design their default service plans with a minimum
of restrictions while retaining our ability to review and
evaluate plans on a case by case basis.

11. Should there be a requirement that some quantity of
each rate class procurement group’s load be served by spot
market purchases, some quantity through short-term con-
tracts, and some quantity through long-term contracts? In
contrast, should a DSP be permitted to rely on only one or
two of those product categories with the choice depending
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on what would be the prudent mix and would yield the
least cost to customers over time for that specific DSP?

On this point, the EDCs resist imposing requirements
that portions of each rate class be served by specific
quantities of product. PECO and Duquesne oppose any
fixed requirements. FirstEnergy and Citizens/Wellsboro
indicate that a DSP should be permitted to rely on one or
two product categories if necessary. Allegheny and PPL
point out that a DSP should be permitted to develop
plans based on the characteristics of each rate class. The
generators uniformly opposed this requirement.

RESA recommends default service plans be designed to
gradually transition toward a robust and competitive
end-state. ICG prefers that a prudent mix contain more
than one product. OCA prefers a mix of all products for
residential customers. OSBA points out that the Commis-
sion has already decided there is no legal requirement
that the “prudent mix” for each rate class include specific
quantities from each product.

Based on the comments received and our further
consideration, we do not believe it is prudent or necessary
at this time to establish specific quantities of default
service load that should be served under long-term con-
tracts, short-term contracts or spot market purchases. As
indicated in our responses to Questions 8 through 10,
prescribing specific parameters and minimum load or
product parameters limits the flexibility of the DSP to
design a default service portfolio that best fits the needs
of its service territory and customer base.

12. Should the DSP be required to hedge its positions
with futures including natural gas futures because of the
link between prices of natural gas and the prices of
electricity?

EDCs generally opposed any requirement to hedge
their positions with futures products including natural
gas futures. PPL states that DSPs generally use RFPs
and auctions for procurement and thus do not have to
hedge nor should DSPs be required to hedge positions as
there is risk associated with hedging and specialized
expertise is required to perform this function in a compe-
tent manner. PECO and Citizens/Wellsboro state that
DSPs should be permitted, but not required, to utilize
hedges because properly structured hedges can provide
protection against price changes in wholesale electricity
markets. FirstEnergy opposes mandated hedging and
notes that requiring the use of one market method over
another is unlikely to result in the lowest cost to custom-
ers over time.

Generators largely oppose the use of mandated hedg-
ing. PPL Energy highlights the commodity risk and lack
of DSP expertise as primary reasons for not endorsing
this method. Exelon notes that there may be instances
when a DSP can use gas hedging options to reduce risk
and in those cases should be permitted to do so.

RESA opposes hedging as it is fraught with risk and,
when it fails, customers will pay the consequences. RESA
cites to prior Commission statements that it is “generally
skeptical of DSP’s ability to beat the market.”

OCA indicates that hedging products should be the
types of products considered for inclusion in a portfolio if
they can contribute to price stability, but these products
should not be mandated. OSBA recommends the Commis-
sion defer a decision on this question.

Based on the extent of comments received, we do not
see a compelling reason to require DSPs to employ
hedging strategies, either natural gas or other hedging

vehicles, as part of their default service plan. As noted by
the parties, DSPs do not typically have the in-house
expertise to engage in these potentially risky practices
that may result in additional cost to ratepayers. The use
of hedging strategies does have its benefits in providing
price stability in times of price volatility and we encour-
age DSPs to consider hedging as part of the total mix of
available procurement strategies if the DSP has a level of
confidence that hedging can be employed in a beneficial
manner.

13. Is the “prudent mix” standard a different standard
for each different customer class?

The consensus EDC response on this question was in
the affirmative - that the “prudent mix” standard applies
to all customer groups but since each customer group is
different, the appropriate default service product will
differ from one group to the next. PECO notes that the
product mix for industrial and commercial customers will
differ from the products for small commercial and resi-
dential customers, as the former classes are generally
more sophisticated and have more competitive opportuni-
ties than the latter classes. Generators endorsed the “case
by case” approach allowing for different product mixes by
customer class considering the overall mandate of the
default procurement process which is to achieve the least
cost and greatest price stability to customers.

OCA is generally supportive of the concept that the
“prudent mix” standard be interpreted as allowing for
customer class specific product mixes.

OSBA also agrees with this proposition but cautions
that long-term contracts will usually not be part of a
“prudent mix” for small and medium commercial and
industrial customers. Further, because medium-sized
higher load factor customers (commercial and industrial)
have a higher propensity to shop, long-term contracts
may be imprudent for serving that group.

The Commission notes there was substantial unanimity
on this point and agrees with the parties that the
“prudent mix” standard should be interpreted to allow for
a class-specific product mix that best matches the needs
of each DSP customer class. However, DSPs are advised
to carefully review and update as necessary the usage
characteristics of each customer class when developing
class-specific product mix. We will continue to analyze
DSP proposals of this nature on a “case by case” basis.

14. What will be the effects of bankruptcies of wholesale
suppliers and default service suppliers on the short and
long-term contracts?

We requested this information to better inform our
future judgments regarding the evaluation of risk associ-
ated with supplier bankruptcy, to elicit information on the
current “best practices” employed by DSPs and to evalu-
ate whether additional regulations on this point are
necessary.

PPL notes that its response to supplier bankruptcies
will be dictated by market conditions at the time of the
bankruptcy. Both PPL and Allegheny make the point that
the outcome of supplier bankruptcy will depend on
whether the contract price (at time of supplier failure) is
less than or more than the market price. If the former,
the DSP can more easily obtain a lower-priced substitute
supply. If the latter, the DSP may have to absorb the loss.

PECO notes that the effects of bankruptcies involving
long-term contracts are likely to be greater than the
impacts of bankruptcy involving short-term contracts, as
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the duration of the load obligation of the former lasts
longer and increases the degree of market uncertainty.

FirstEnergy, PECO and other EDCs stressed the impor-
tance of establishing firm credit requirements upfront in
order to minimize counterparty risk.

Generators echo the importance of designing adequate
credit protection mechanisms in supplier contracts to
protect all parties against the potential for supplier
failure. Constellation recommends that default supply
procurement mechanisms be structured to account for all
risk including, but not limited to, risks to the financial
standing of the wholesale suppliers. Exelon recommends
that supplier agreements require the posting of collateral
equal to the difference between the contract price and the
market price-collateral which can be retained for contin-
gency procurement requirements.

RESA endorses the inclusion of contingency provisions
in the default service plan that sets forth a process to
address situations where the supplier is unable to per-
form pursuant to the procurement contract.

OCA and OSBA generally refer to the existing regula-
tion requirement that specifies that default service pro-
grams include contingency plans to ensure the reliable
provision of service when a wholesale supplier fails to
meet its contractual obligations. OCA urges the DSP to
have a contingency plan that provides for obtaining
replacement supply through competitive means on the
wholesale market including the possible use of the MP
approach. PECO, in Reply Comments, argues against
OCA’s position on this point noting OCA offers no data to
support its claim.

CP suggests that, in the event of a supplier bankruptcy,
the DSP be responsible for any cost differential between
the contracted cost of supply and the replacement cost for
the same supply. CP provides no support for the proposal.
EAP, FirstEnergy and PECO vehemently oppose this
suggestion terming it a contradiction of Act 129 and
Section 2807(e) (3.9), as well as Commonwealth Court
precedent that entitles DSPs to recovery of all costs on a
full and current basis.

We appreciate the parties’ input on these important
issues and commend EDCs and suppliers alike for pro-
actively addressing the potential for supplier bankruptcy
or other circumstances involving supplier inability to
perform. Moreover, we agree with the comments of the
EDCs and generators that adequate credit protection
mechanisms should be a part of all supply contracts to
protect customers in the event of a bankruptcy or other
inability to perform. However, we do not propose to make
any specific changes to either our regulations or policy
statement regarding DSP credit and collateral provisions
or other measures to safeguard customers in the event of
supplier bankruptcy in this rulemaking. DSPs are already
required to detail these credit protection mechanisms and
procedures through the default service filing and review
process in our regulations. In the event circumstances
dictate a need to revise our regulations, we will institute
an additional rulemaking to address the issue.

We further reject CP’s suggestion for holding DSPs
responsible for cost differentials due to supplier failure as
inconsistent with Section 2807(e)(3.9) and appellate pre-
cedent which ensures full cost recovery.

DSPs should strive to provide as much detail as
possible including sample contract language and explana-
tions in their default service plans regarding the DSP
procedures in the event of supplier bankruptcy and/or
other potential scenarios involving supplier failure. We

endorse RESA’s proposal to include contingency provi-
sions in the default service plan that set forth a process
to address situations where wholesale suppliers are un-
able to perform pursuant to the procurement contract.
Moreover, we believe our DSPs are capable of indepen-
dently developing procedures for addressing supplier
bankruptcy -procedures that are best designed to mini-
mize impacts on ratepayers when these unfortunate
events occur.

15. Does Act 129 allow for an after-the-fact review of
the “cost reasonableness standard” in those cases where
the approved default service plan gives the EDC substan-
tial discretion regarding when to make purchases and how
much electricity to buy in each purchase?’

EDC parties were fairly adamant in their position that
Act 129 does not allow for an “after the fact” review of the
cost reasonableness standard based on the language of
Section 2703(e)(3.8) of the Competition Act that permits
the Commission to conduct an “after the fact” review to
disallow costs only for non-compliance with approved
default service plans or where there is the commission of
fraud, collusion or market manipulation.

Generator parties concur in this assessment. Constella-
tion observes that adoption of the MP as opposed to the
FR approach may invite EDC market-timing practices
that could necessitate “after the fact” regulatory and
prudence review by the Commission.

RESA and OCA also oppose an “after the fact” review of
DSP procurement plans on the same legal grounds, with
the exception of those provisions listed under Section
2807(3.8).

OSBA favors an “after the fact” review where the DSP
has substantial discretion in the nature and timing of
default service with reference to the occurrence of condi-
tions provided for at Section 2807(e)(3.8).

In their Reply Comments, EAP, Citizens/Wellsboro,
FirstEnergy and PECO all contest OSBA’s interpretation
that, under certain circumstances, “after the fact” review
may be proper. These parties, especially PECO, do not
believe that the reference to “reasonable costs” in Section
2807(e)(3.9) is intended to create the opportunity for
general after the fact prudence review in light of the very
limited exceptions to full cost recovery set forth in Section
2807(e)(3.8). PECO suggests that if the Commission
grants a certain level of discretion to the DSP in the
procurement review process, then there should be no
second guessing of that discretion through additional cost
recovery proceedings.

We have also carefully considered the extensive com-
ments on this question and agree with the majority of the
parties who interpret the language of Act 129 as not
legally permitting an “after the fact” review of default
service plans except for the two exceptions provided for
under Section 2807(3.8). These exceptions are: (i) failure
to comply with the Commission-approved procurement
plan, and (ii) evidence of fraud, collusion or market
manipulation with respect to the contracts. We herein
reject OSBA’s proposed interpretation. To interpret our
authority to allow “after the fact” review would, in our
view, unduly subject DSPs to a level of second-guessing
and regulatory scrutiny that is inconsistent with the
purpose of both the Competition Act and Act 129. Further,
this limitation on our ability to conduct “after the fact”
reviews of a DSP procurement plan (other than under
Section 2807(3.8)) puts additional responsibility on this

2 See Section 2807(e)(3.9), which provides the EDC with the right to recover “all
reasonable costs” incurred under Section 2807 and under an approved competitive
procurement plan.
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Commission to carefully analyze, scrutinize and, where
need be, challenge the DSP on the details of its procure-
ment plan.

However, by not exercising after the fact review, we are
not giving the DSPs unfettered discretion in the design of
their default service plans. We encourage the DSPs to
clearly articulate in their filings reasonable parameters
and constraints applicable to their supply acquisition
schedules and hedging mechanisms.

16. How should the requirement that “this section shall
apply” to the purchase of AECs be implemented. Section
2807(e)(3.5) states that “. .. the provisions of this section
shall apply to any type of energy purchased by a default
service provider to provide electric generation supply ser-
vice, including energy or alternative energy portfolio stan-
dards credits required to be purchased, etc.”

On this question, the EDCs’ general position is that the
requirements for the purchase of AECs should be identi-
cal to and treated no differently than any other compo-
nent of the total power supply. FirstEnergy, Duquesne
and PPL contend that there is no single correct way to
procure AECs—bilateral agreements, auctions, RFPs as
well as long-term, short-term and spot purchases are all
includable and essential components of default service
supply. Allegheny advocates for spreading the renewable
obligation across many winning bidders as a means of
inviting competition and creating diversity of supply for
renewable resources.

PECO provided the most detailed response to the
question from the EDC perspective:

1. Section 2807(e)(5) provides that Section 2807(e)
“shall apply” to the procurement of any type of energy
by a DSP for electric generation service, including
energy or AECs required to satisfy the requirements
of the AEPS.

2. This provision is intended to ensure that the
framework of competitive procurement established by
Act 129 is also applied to the purchase of AECs.
DSPs should acquire AECs through auctions and
RFPs and should be in accordance with a
Commission-approved plan.

3. AECs should also be procured through a “prudent
mix” of contracts designed to ensure “least cost over
time” but there is no requirement that the AEC
component of a “prudent mix” address adequacy and
reliability since those generation service-related obli-
gations are not related to AEC compliance obliga-
tions.

4. Establishing “least cost” for AEC procurements
should take into account the benefits of price stability
for customers since wide variations in AEC pricing
could have significant effects on retail rates.

5. Procurement of all AECs through short-term and
spot purchases should be avoided as should undue
reliance on only long-term contracts due to the
negative price characteristics associated with over
reliance on these resources.

6. Given the developing nature of the AEC markets,
the Commission should permit a variety of procure-
ment plans for AEPS compliance. DSPs should be
able to obtain AECs from full requirements suppliers
as well as enter into long- term, short-term and spot
purchases to address shortfalls at the end of the
AEPS compliance year.

7. The Commission should interpret Section
2807(e)(3.5) flexibly to both facilitate AEPS compli-
ance and help ensure “least cost” to customers for
AECs.

(PECO Comments, pp. 19-20).

Allegheny states that renewable obligations are in-
cluded as part of the full-requirement RFP process and
are included in the purchased product from the wholesale
market. Allegheny advocates for spreading the renewable
obligation across many winning bidders, thus inviting
competition and creating the opportunity for diversity of
supply of renewable resources resulting in lower renew-
able pricing for the benefit of customers. For the spot
market load served by the EDC, each EDC should be
allowed to present plans to the Commission that allow for
the procurement of renewable credits through a separate
RFP process layering in competitively bid purchase con-
tracts over time to serve the expected load and then
transacting in the spot market to balance the load as
necessary.

PPL states that the Commission regulations should
explicitly address that AECs are to be considered part of
default supply.

Exelon emphasizes that the DSP should have flexibility
in how it proposes to secure required AECs and that the
language of the statue clearly states that simply because
AECs are required to be purchased pursuant to the AEPS
does not exclude these energy products from the over-
arching goals of Act 129 to achieve least cost and price
stability for default service customers. Constellation
states that each EDC must account in its default service
plan for how it will meet the requirements of the AEPS.
One way of meeting this obligation is to include the AEC
requirement within the obligations placed on a wholesale
FR product supplier.

RESA makes the important point that this Commission
recommended, in its Act 129 Proposed Rulemaking Order
at p. 25, that DSPs should utilize long-term contracts to
meet their requirements under the AEPS. However,
RESA also recommends that DSPs’ utilization of long-
term contracts for procurement of AECs fulfills the
requirement of utilizing long-term contracts under Act
129. RESA further suggests that EDCs be permitted to
procure long-term renewable contracts while assigning
the AECs to all load serving entities on a load ration
share basis and recover the costs of long-term procure-
ments through non-bypassable charges. RESA contends
this approach takes the long- term contract out of the
default service price and puts EGSs on the same footing
as EDCs.

OCA briefly indicates that, in its view, the DSP must
actively engage the market for AECs in the same manner
as it would procure other sources of default service
supply.

OSBA observes that the prudent way to conduct com-
petitive procurement of AECs will vary between DSPs
and between rate class procurement groups. OSBA sug-
gests that the acquisition of AECs be included as part of
the full requirements contracts serving the default service
loads of small business customers.

PECO, in Reply Comments, states that it would be
appropriate, in light of the developing alternative energy
market, to apply Section 2807(e) (5) on a case by case
basis instead of creating specific regulatory requirements
at this time.

Of the many comments received, we are inclined to
adopt PECO’s detailed recommendations as the best
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statement of our position on this issue. We generally
agree with PECO that the “shall apply” provision of
Section 2807(e)(5) should be interpreted to ensure that
the framework of competitive procurement established by
Act 129 is also applied to the purchase of AECs. In so
doing, it is appropriate for DSPs to acquire AECs through
a variety of methods, including FR purchases, as well as
long-term, short-term and spot purchases. We adopt the
recommendations of those parties that advocate allowing
EDCs to present plans to the Commission that allow for
procurement of renewable credits through separate RFPs
that layer in competitively bid purchase contracts over
time and then purchasing from the spot market to
balance the load. We do not believe that undue reliance
on a particular product is advisable given the relatively
recent development of the AEC market and the pricing of
certain renewable products such as solar, which may not
reflect the market price of power. Finally, the Commission
continues to support flexibility to permit DSPs to acquire
needed renewable AECs in a manner that facilitates
compliance with both the Competition Act and Act 129.

RESA suggests that a DSP can fulfill any requirement
for incorporating a long-term contract requirement into a
default service plan through long-term contracts for its
Act 129 requirements. We do not agree with this interpre-
tation, which would effectively limit the use of long-term
contracts to procurement of renewable requirements. As
we have stated throughout this Order, we are adopting a
position that maximizes a DSP’s flexibility to meet its
default supply requirement, the “prudent mix” obligation
and the “least cost to customers over time” mandate by
not limiting the degree to which the DSP utilizes what-
ever component it chooses to achieve the “prudent mix”
standard.

Finally, we decline to recommend adopting any further
regulations in this areas until we have sufficient experi-
ence with the developing market in renewable resources
and reserve the right to address this area in future
rulemaking proceedings.

In summary, we are adopting these final-form regula-
tions in order to implement the Act 129 changes to the
statutory standards for the acquisition of electric genera-
tion supply by EDCs for their default service customers,
including: requirements in regard to competitive procure-
ment, a prudent mix of contract types, least cost to
customers over time, and adequate and reliable service.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on April 15, 2010, the Commission
submitted a copy of the notice of proposed rulemaking,
published at 40 Pa.B. 2267 (May 1, 2010), to IRRC and
the Chairpersons of the House Committee on Consumer
Affairs and the Senate Committee on Consumer Protec-
tion and Professional Licensure for review and comment.

Under section 5(c) of the Regulatory Review Act, IRRC
and the House and Senate Committees were provided
with copies of the comments received during the public
comment period, as well as other documents when re-
quested. In preparing the final-form rulemaking, the
Commission has considered all comments from IRRC, the
House and Senate Committees and the public.

Under section 5.1(j.2) of the Regulatory Review Act (71
P.S. § 745.5a(j.2)), on March 14, 2012, the final-form
rulemaking was deemed approved by the House and
Senate Committees. IRRC met on March 15, 2012, and
disapproved the final-form rulemaking. Under section
5.1(e) of the Regulatory Review Act, IRRC met on May
17, 2012, and approved the final-form rulemaking.

Conclusion

Accordingly, under Sections 501, 1301, 1501 and 2807 of
the Public Utility Code, 66 Pa.C.S. §§ 501,1301, 1501 and
2807; Sections 201 and 202 of the Act of July 31, 1968,
P. L. 769 No. 240, 45 P. S. §§ 1201—1202 and the regula-
tions promulgated at 1 Pa.Code §§ 7.1, 7.2 and 7.5;
Section 204(b) of the Commonwealth Attorneys Act, 71
P.S. § 745.5 and Section 612 of The Administrative Code
of 1929, 71 P.S. § 732 and the regulations promulgated
thereunder at 4 Pa. Code §§ 7.231—7.324, we are consid-
ering adopting the proposed regulations set forth in
Annex A; Therefore,

It Is Ordered That:

1. The regulations of the Commission, 52 Pa. Code
Chapter 54, are amended by amending §§ 54.181, 54.182
and 54.184—54.188 to read as set forth in Annex A.

(Editor’s Note: Section 54.181 was not included in the
proposed rulemaking published at 40 Pa.B. 2267.)

2. The Secretary shall submit this order and Annex A
to the Governor’'s Budget Office for review of fiscal
impact.

3. The Secretary shall submit the order and Annex A to
the Office of Attorney General for approval as to legality.

4. The Secretary shall certify this order and Annex A
and deposit them with the Legislative Reference Bureau
for publication in the Pennsylvania Bulletin.

5. This final rulemaking shall become effective upon
publication in the Pennsylvania Bulletin.

6. The Secretary shall submit this order and Annex A
for review by the designated standing committees of the
General Assembly, and for review and approval by IRRC.

7. A copy of this order and Annex A shall be filed at
Doc. No. M-2009-2140580 and Doc. No. 1.-2009-2095604
and be served upon all parties of record and statutory
advocates.

8. The contact person for this matter is James P. Melia,
Assistant Counsel, Law Bureau, (717) 787-1859.

ROSEMARY CHIAVETTA,
Secretary

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, see 42 Pa.B. 3182 (June 2, 2012).)

Fiscal Note: Fiscal Note 57-273 remains valid for the
final adoption of the subject regulations.

Statement of Commissioner Pamela A Witmer

Prior to joining my staff, Shelby Linton-Keddie was
employed by a law firm that served as counsel to a party
that submitted comments in the above-referenced pro-
ceeding. Therefore, to avoid any appearance of impropri-
ety arising from her previous employment, I wish to note
that I have not been advised by Shelby Linton-Keddie
regarding this matter.

PAMELA A. WITMER,
Commissioner
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Annex A
TITLE 52. PUBLIC UTILITIES
PART 1. PUBLIC UTILITY COMMISSION
Subpart C. FIXED SERVICE UTILITIES

CHAPTER 54. ELECTRICITY GENERATION
CUSTOMER CHOICE

Subchapter G. DEFAULT SERVICE
§ 54.181. Purpose.

This subchapter implements 66 Pa.C.S. § 2807(e) (re-
lating to duties of electric distribution companies), per-
taining to an EDC’s obligation to serve retail customers
at the conclusion of the restructuring transition period.
This subchapter ensure that retail customers who do not
choose an alternative EGS, or who contract for electric
energy that is not delivered, have access to generation
supply procured by a DSP pursuant to a Commission-
approved competitive procurement plan. The EDC or
other approved entity shall fully recover all reasonable
costs for acting as a default service provider of electric
generation supply to all retail customers in its certificated
distribution territory.

§ 54.182. Definitions.

The following words and terms, when used in this
subchapter, have the following meanings, unless the
context clearly indicates otherwise:

Alternative energy portfolio standards—A requirement
that a certain percentage of electric energy sold to retail
customers in this Commonwealth by EDCs and EGSs be
derived from alternative energy sources, as defined in the
Alternative Energy Portfolio Standards Act (73 P.S.
§§ 1648.1—1648.8).

Bilateral contract—The term as defined in 66 Pa.C.S.
§ 2803 (relating to definitions).

_Commission—The Pennsylvania Public Utility Commis-
sion.

Competitive bid solicitation process—A fair, transparent
and nondiscriminatory process by which a default service
provider awards contracts for electric generation supply
to qualified suppliers who submit the lowest bids.

DSP—Default service provider—The term as defined in
66 Pa.C.S. § 2803.

Default service—Electric generation supply service pro-
vided pursuant to a default service program to a retail
electric customer not receiving service from an EGS.

Default service implementation plan—The schedule of
competitive bid solicitations and spot market energy
purchases, technical requirements and related forms and
agreements.

Default service procurement plan—The electric genera-
tion supply acquisition strategy a DSP will use in satisfy-
ing its default service obligations, including the manner
of compliance with the alternative energy portfolio stan-
dards requirement.

Default service program—A filing submitted to the
Commission by a DSP that identifies a procurement plan,
an implementation plan, a rate design to recover all
reasonable costs and other elements identified in
§ 54.185 (relating to default service programs and periods
of service).

Default service rate—The rate billed to a default service
customer resulting from compliance with a Commission-
approved default service program.

EDC—Electric distribution company—The term has the
same meaning as defined in 66 Pa.C.S. § 2803.

EGS—Electric generation supplier—The term has the
same meaning as defined in 66 Pa.C.S. § 2803.

FERC—The Federal Energy Regulatory Commission.

Maximum registered peak load—The highest level of
demand for a particular customer, based on the PJM
Interconnection, LLC, “Peak Load Contribution Stan-
dard,” or its equivalent, and as may be further defined by
the EDC tariff in a particular service territory.

PTC—Price-to-compare—A line item that appears on a
retail customer’s monthly bill for default service. The PTC
is equal to the sum of all unbundled generation and
transmission related charges to a default service cus-
tomer for that month of service.

RTO—Regional transmission organization—A FERC-
approved regional transmission organization.

Retail customer or retail electric customer—These terms
have the same meaning as defined in 66 Pa.C.S. § 2803.

Spot market energy purchase—The purchase of an
electric generation supply product in a FERC-approved
real time or day ahead energy market.

§ 54.184. Default service provider obligations.

(a) While an EDC collects either a competitive transi-
tion charge or an intangible transition charge or until
100% of an EDC’s customers have electric choice, which-
ever is longer, an EDC as a default service provider shall
be responsible for the reliable provision of default service
to retail customers who are not receiving generation
services from an alternative EGS within the certificated
territory of the EDC that it serves or whose alternative
EGS has failed to deliver electric energy.

(b) A DSP shall comply with the code and Chapter 1
(relating to rules of administrative practice and proce-
dure) to the extent that the obligations are not modified
by this subchapter or waived under § 5.43 (relating to
petitions for issuance, amendment, repeal or waiver of
regulations).

(¢) Following the expiration of an EDC’s obligation to
provide electric generation supply service to retail cus-
tomers at capped rates, if a customer contracts for electric
generation supply service and the chosen EGS does not
provide the service, or if a customer does not choose an
alternative EGS, the default service provider shall pro-
vide electric generation supply service to that customer
pursuant to a Commission-approved competitive procure-
ment process that includes one or more of the following:

(1) Auctions.
(2) Requests for proposals.

(3) Bilateral agreements entered into at the sole discre-
tion of the default service provider which shall be at
prices that are either of the following:

(1) No greater than the cost of obtaining generation
under comparable terms in the wholesale market, as
determined by the Commission at the time of execution of
the contract.

(i) Consistent with a Commission-approved competi-
tion procurement process. Agreements between affiliated
parties, including bilateral agreements between electric
utilities and affiliated generators, shall be subject to
review and approval of the Commission under 66 Pa.C.S.
§§ 2101—2107 (relating to relations with affiliated inter-
ests). The cost of obtaining generation from any affiliated
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interest may not be greater than the cost of obtaining
generation under comparable terms in the wholesale
market at the time of execution of the contract.

(d) A DSP shall continue the universal service and
energy conservation program in effect in the EDC’s
certificated service territory or implement, subject to
Commission approval, similar programs consistent with
66 Pa.C.S. §§ 2801—2815 (relating to Electricity Genera-
tion Customer Choice and Competition Act) and the
amendments provided under the act of October 15, 2008
(P. L. 1592, No. 129) providing for energy efficiency and
conservation programs. The Commission will determine
the allocation of these responsibilities between an EDC
and an alternative DSP when an EDC is relieved of its
DSP obligation.

§ 54.185. Default service programs and periods of
service.

(a) A DSP shall file a default service program with the
Commission’s Secretary’s Bureau no later than 12 months
prior to the conclusion of the currently effective default
service program or Commission-approved generation rate
cap for that particular EDC service territory, unless the
Commission authorizes another filing date. Thereafter,
the DSP shall file its programs consistent with schedules
identified by the Commission.

(b) The Commission will hold hearings as necessary on
the proposed plan or amended plan. If the Commission
fails to issue a final order on the plan or amended plan
within 9 months of the date that the plan is filed, the
plan or amended plan will be deemed to be approved and
the default service provider may implement the plan or
amended plan as filed. Costs incurred through an ap-
proved competitive procurement plan shall be deemed to
be the least cost over time.

(c) Default service programs must comply with Com-
mission regulations pertaining to documentary filings in
Chapter 1 (relating to rules of administrative practice and
procedure), except when modified by this subchapter. The
DSP shall serve copies of the default service program on
the Pennsylvania Office of Consumer Advocate, Pennsyl-
vania Office of Small Business Advocate, the Commis-
sion’s Office of Trial Staff, EGSs registered in the service
territory and the RTO or other entity in whose control
area the DSP is operating. Copies shall be provided upon
request to other EGSs and shall be available at the DSP’s
public internet domain.

(d) The first default service program shall be for a
period of 2 to 3 years, or for a period necessary to comply
with subsection (e)(4), unless another period is authorized
by the Commission. Subsequent program terms will be
determined by the Commission.

(e) A default service program must include the follow-
ing elements:

(1) A procurement plan identifying the DSP’s electric
generation supply acquisition strategy for the period of
service. The procurement plan should identify the means
of satisfying the minimum portfolio requirements of the
Alternative Energy Portfolio Standards Act (73 P.S.
§§ 1648.1—1648.8) for the period of service.

(2) An implementation plan identifying the schedules
and technical requirements of competitive bid solicita-
tions and spot market energy purchases, consistent with
§ 54.186 (relating to default service procurement and
implementation plans).

(3) A rate design plan recovering all reasonable costs of
default service, including a schedule of rates, rules and
conditions of default service in the form of proposed
revisions to its tariff.

(4) Documentation that the program is consistent with
the legal and technical requirements pertaining to the
generation, sale and transmission of electricity of the
RTO or other entity in whose control area the DSP is
providing service. The default service procurement plan’s
period of service must align with the planning period of
that RTO or other entity.

(5) Contingency plans to ensure the reliable provision
of default service when a wholesale generation supplier
fails to meet its contractual obligations.

(6) Copies of agreements or forms to be used in the
procurement of electric generation supply for default
service customers. This includes all documents used as
part of the implementation plan, including supplier mas-
ter agreements, request for proposal documents, credit
documents and confidentiality agreements. When appli-
cable, the default service provider shall use standardized
forms and agreements that have been approved by the
Commission.

(7) A schedule identifying generation contracts of
greater than 2 years in effect between a DSP, when it is
the incumbent EDC, and retail customers in that service
territory. The schedule should identify the load size and
end date of the contracts. The schedule shall only be
provided to the Commission and will be treated as
confidential.

(f) The Commission may, following notice and opportu-
nity to be heard, direct that some or all DSPs file joint
default service programs to acquire electric generation
supply for all of their default service customers. In the
absence of such a directive, some or all DSPs may jointly
file default service programs or coordinate the scheduling
of competitive bid solicitations to acquire electric genera-
tion for all of their default service customers. A
multiservice territory procurement and implementation
plan must comply with § 54.186.

(g) DSPs shall include requests for waivers from the
provisions of this subchapter in their default service
program filings. For DSPs with less than 50,000 retail
customers, the Commission will grant waivers to the
extent necessary to reduce the regulatory, financial or
technical burden on the DSP or to the extent otherwise in
the public interest.

§ 54.186. Default service procurement and imple-
mentation plans.

(a) A DSP shall acquire electric generation supply at
the least cost to customers over time for default service
customers in a manner consistent with procurement and
implementation plans approved by the Commission.

(b) A DSP’s procurement plan must adhere to the
following standards:

(1) The procurement plan shall be designed so that the
electric power procured under § 54.184(c) (relating to
default service provider obligations) includes a prudent
mix of the following:

(i) Spot market purchases.
(i) Short-term contracts.

(iii) Long-term purchase contracts, entered into as a
result of auction, request for proposal or bilateral contract
that is free of undue influence, duress or favoritism of
greater than 4 years in length but not greater than 20

PENNSYLVANIA BULLETIN, VOL. 42, NO. 32, AUGUST 11, 2012



RULES AND REGULATIONS 5211

years. The default service provider shall have sole discre-
tion to determine the source and fuel type. Long-term
purchase contracts must be 25% or less of the DSP’s
projected default service load unless the Commission,
after a hearing, determines for good cause that a greater
portion of load is necessary to achieve least cost procure-
ment.

(A) EDCs or Commission-approved alternative suppli-
ers may offer large customers with a peak demand of 15
megawatts or greater at one meter at a location in its
service territory any negotiated rate for service at all of
the customers’ locations within the service territory for
any duration agreed upon by the EDC or alternative
supplier and the large customer.

(B) The Commission may determine that a contract is
required to be extended for longer than 20 years if the
extension is necessary to ensure adequate and reliable
service at least cost to customers over time.

(2) A prudent mix of contracts shall be designed to
ensure:

(i) Adequate and reliable service.
(i) The least cost to customers over time.
(iii) Compliance with the requirements of paragraph

(1).

(3) DSPs with loads of 50 megawatts or less shall
evaluate the cost and benefits of joining with other DSPs
or affiliates in contracting for electric supply.

(4) Procurement plans may include solicitations and
contracts whose duration extends beyond the program
period.

(5) Electric generation supply shall be acquired by
competitive bid solicitation processes, spot market energy
purchases, short- and long-term contracts, auctions, bilat-
eral contracts or a combination of them.

(6) The DSP’s supplier affiliate may participate in a
competitive bid solicitation process used as part of the
procurement plan subject to the following conditions:

(i) The DSP shall propose and implement protocols to
ensure that its supplier affiliate does not receive an
advantage in the solicitation and evaluation of competi-
tive bids or other aspect of the implementation plan.

(i) The competitive bid solicitation process shall com-
ply with the codes of conduct promulgated by the Com-
mission in § 54.122 (relating to code of conduct).

(c) A DSP’s implementation plan must adhere to the
following standards:

(1) A competitive bid solicitation process used as part
of the default service implementation plan must provide,
to the extent applicable and at the appropriate time, the
following information to suppliers:

(i) A bidding schedule.

(i) A definition and description of the power supply
products on which potential suppliers shall bid.

(iii) Bid price formats.

(iv) A time period during which the power will need to
be supplied for each power supply product.

(v) Bid submission instructions and format.
(vi) Price-determinative bid evaluation criteria.

(vii) Current load data for rate schedules or maximum
registered peak load groupings, including the following:

(A) Hourly usage data.

(B) Number of retail customers.

(C) Capacity peak load contribution figures.
(D) Historical monthly retention figures.
(E) Estimated loss factors.

(F) Customer size distribution.

(2) The default service implementation plan must in-
clude fair and nondiscriminatory bidder qualification re-
quirements, including financial and operational qualifica-
tions, or other reasonable assurances of a supplier of
electric generation services’ ability to perform.

(38) A competitive bid solicitation process used as part
of the implementation plan will be subject to monitoring
by the Commission or an independent third party evalua-
tor selected by the DSP in consultation with the Commis-
sion. A third party evaluator shall operate at the direction
of the Commission. Commission staff and a third party
evaluator involved in monitoring the procurement process
shall have full access to all information pertaining to the
competitive procurement process, either remotely or
where the process is administered. A third party evalua-
tor retained for purposes of monitoring the competitive
procurement process shall be subject to confidentiality
agreements identified in § 54.185(d)(6) (relating to de-
fault service programs and periods of service).

(4) The DSP or third party evaluator shall review and
select winning bids procured through a competitive bid
solicitation process in a nondiscriminatory manner based
on the price determinative bid evaluation criteria set
forth consistent with paragraph (1)(vi).

(5) The bids submitted by a supplier in response to a
competitive bid solicitation process shall be treated as
confidential pursuant to the confidentiality agreement
approved by the Commission under § 54.185(d)(6). The
DSP, the Commission and a third party involved in the
administration, review or monitoring of the bid solicita-
tion process shall be subject to this confidentiality provi-
sion.

(d) The DSP may petition for modifications to the
approved procurement and implementation plans when
material changes in wholesale energy markets occur to
ensure the acquisition of sufficient supply at the least
cost to customers over time. The DSP shall monitor
changes in wholesale energy markets to ensure that its
procurement plan continues to reflect the incurrence of
reasonable costs, consistent with 66 Pa.C.S.
§ 2807(e)(3.1)—(3.4) (relating to duties of electric distri-
bution companies).

(e) At the time the Commission evaluates the plan and
prior to its approval, in determining if the DSP’s plan
obtains generation supply at the least cost, the Commis-
sion will consider the DSP’s obligation to provide ad-
equate and reliable service to customers and that the
DSP has obtained a prudent mix of contracts to obtain
least cost on a long-term, short-term and spot market
basis. The Commission will make specific findings which
include the following:

(1) The DSP’s plan includes prudent steps necessary to
negotiate favorable generation supply contracts through a
competitive procurement process.

(2) The DSP’s plan includes prudent steps necessary to
obtain least cost generation supply contracts on a long-
term, short-term and spot market basis.
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(3) Neither the DSP nor its affiliated interest has
withheld from the market any generation supply in a
manner that violates Federal law.

§ 54.187. Default service rate design and the recov-
ery of reasonable costs.

(a) The Commission may modify contracts or disallow
costs when after a hearing the party seeking recovery of
the costs of a procurement plan is found to be at fault for
either of the following:

(1) Not complying with the Commission-approved pro-
curement plan.

(2) The commission of fraud, collusion or market ma-
nipulation with regard to these contracts.

(b) The costs incurred for providing default service
shall be recovered on a full and current basis through a
reconcilable automatic adjustment clause under 66
Pa.C.S. § 1307 (relating to sliding scale of rates; adjust-
ments), all reasonable costs incurred under 66 Pa.C.S.
§ 2807(e)(3.9) (relating to duties of electric distribution
companies) and a Commission-approved competitive pro-
curement plan. The use of an automatic adjustment
clause shall be subject to audit and annual review,
consistent with 66 Pa.C.S. § 1307(d) and (e).

(c) Except for rates available consistent with subsection
(g), a default service customer shall be offered a single
rate option, which shall be identified as the PTC and
displayed as a separate line item on a customer’s monthly
bill.

(d) The rates charged for default service may not
decline with the increase in kilowatt hours of electricity
used by a default service customer in a billing period.

(e) The PTC shall be designed to recover all default
service costs, including generation, transmission and
other default service cost elements, incurred in serving
the average member of a customer class. An EDC’s
default service costs may not be recovered through the
distribution rate. Costs currently recovered through the
distribution rate, which are reallocated to the default
service rate, may not be recovered through the distribu-
tion rate. The distribution rate shall be reduced to reflect
costs reallocated to the default service rate.

(f) A DSP shall use an automatic energy adjustment
clause, consistent with 66 Pa.C.S. § 1307 and Chapter 75
(relating to alternate energy portfolio standards), to re-
cover all reasonable costs incurred through compliance
with the Alternative Energy Portfolio Standards Act (73
P.S. §§ 1648.1—1648.8). The use of an automatic adjust-
ment clause shall be subject to audit and annual review,
consistent with 66 Pa.C.S. § 1307(d) and (e), regarding
fuel cost adjustment audits and automatic adjustment
reports and proceedings.

(g) A DSP may collect interest from retail customers on
the recoveries of under collection of default service costs
at the legal rate of interest. Refunds to customers for over
recoveries shall be made with interest, at the legal rate of
interest plus 2%.

(h) The default service rate schedule must include
rates that correspond to demand side response and
demand side management programs, as defined in section
2 of the Alternative Energy Portfolio Standards Act (73
P.S. § 1648.2), when the Commission mandates these
rates pursuant to its authority under 66 Pa.C.S. Chapter
1 (relating to general provisions).

(i) Default service rates may not be adjusted more
frequently than on a quarterly basis for all customer

classes with a maximum registered peak load up to 25
kW, to ensure the recovery of costs reasonably incurred in
acquiring electricity at the least cost to customers over
time. DSPs may propose alternative divisions of custom-
ers by maximum registered peak load to preserve existing
customer classes.

(j) Default service rates shall be adjusted on a quar-
terly basis, or more frequently, for all customer classes
with a maximum registered peak load of 25 kW to 500
kW, to ensure the recovery of costs reasonably incurred in
acquiring electricity at the least cost to customers over
time. DSPs may propose alternative divisions of custom-
ers by maximum registered peak load to preserve existing
customer classes.

(k) Default service rates shall be adjusted on a monthly
basis, or more frequently, for all customer classes with a
registered peak load of equal to or greater than 500 kW
to ensure the recovery of costs reasonably incurred in
acquiring electricity at the least cost to customers over
time. DSPs may propose alternative divisions of custom-
ers by registered peak load to preserve existing customer
classes.

(1) When a supplier fails to deliver electric generation
supply to a DSP, the DSP shall be responsible for
acquiring replacement electric generation supply consis-
tent with its Commission-approved contingency plan.
When necessary to procure electric generation supply
before the implementation of a contingency plan, a DSP
shall acquire supply at the least cost to customers over
time and fully recover all reasonable costs associated with
this activity that are not otherwise recovered through its
contract terms with the default supplier. The DSP shall
follow acquisition strategies that reflect the incurrence of
reasonable costs, consistent with 66 Pa.C.S. § 2807(e)(3),
when selecting from the various options available in these
energy markets.

§ 54.188. Commission review of default service pro-
grams and rates.

(a) A DSP shall file a plan or amended plan for
competitive procurement with the Commission and obtain
Commission approval of the plan or amended plan consid-
ering the standards in 66 Pa.C.S. § 2807(e)(3.1), (3.2),
(3.3) and (3.4) (relating to duties of electric distribution
companies) before the competitive process is imple-
mented. The Commission will hold hearings as necessary
on the proposed plan or amended plan. A default service
program will initially be referred to the Office of Adminis-
trative Law dJudge for further proceedings as may be
required.

(b) If the Commission fails to issue a final order on the
plan or amended plan within 9 months of the date the
plan or amended plan is filed, the plan or amended plan
will be deemed approved and the DSP may implement the
plan or amended plan as filed. Costs incurred through an
approved competitive procurement plan will be deemed to
be the least cost over time as required under 66 Pa.C.S.
§ 2807(e)(3.4)(ii).

(¢) Upon entry of the Commission’s final order, a DSP
shall acquire generation supply for the period of service
in a manner consistent with the terms of the approved
procurement and implementation plans and consistent
with the standards identified in § 54.186 (relating to
default service procurement and implementation plans).

(d) The Commission may initiate an investigation re-
garding implementation of the DSP’s default service
program and, at the conclusion of the investigation, order
remedies as may be lawful and appropriate. The Commis-
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sion will not deny the DSP the recovery of its reasonable
costs for purchases made pursuant to an approved com-
petitive procurement process unless the DSP concealed or
misled the Commission regarding its adherence to the
program, or otherwise violated the provisions of this
subchapter or the code. Except as provided under the
Alternative Energy Portfolio Standards Act (73 P.S.
§§ 1648.1—1648.8), the Commission may not order a
DSP to procure power from a specific generation supplier,
from a specific generation fuel type or from new genera-
tion only. At the time the Commission evaluates the plan
and prior to approval, the Commission will consider the
default service provider’s obligation to provide adequate
and reliable service to customers and that the DSP has
obtained a prudent mix of contracts to obtain least cost
on a long-term, short-term and spot market basis. The
Commission will make specific findings which include:

(1) The DSP’s plan includes prudent steps necessary to
negotiate favorable generation supply contracts through a
competitive procurement process.

(2) The DSP’s plan includes prudent steps necessary to
obtain least cost generation supply contracts on a long-
term, short-term and spot market basis.

(3) Neither the DSP nor its affiliated interest has
withheld from the market any generation supply in a
manner that violates Federal law.

(e) A DSP shall adhere to the following procedures in
obtaining approval of default service rates and providing
notice to default service customers:

(1) A DSP shall provide all customers notice of the
filing of a default service program in a similar manner as
found in § 53.68 (relating to notice requirements).

(2) A DSP shall provide all customers notice of the
initial default service rates and terms and conditions of
service 60 days before their effective date, or 30 days
after bidding has concluded, whichever is sooner, unless
another time period is approved by the Commission. The
DSP shall provide written notice to the named parties
identified in § 54.185(b) (relating to default service pro-
grams and periods of service) containing an explanation
of the methodology used to calculate the price for electric
service.

(3) After the initial steps of a default service procure-
ment and implementation plan are completed, the DSP
shall file with the Commission tariff supplements de-
signed to reflect, for each customer class, the rates to be
charged for default service. The tariff supplements shall
be accompanied by supporting documentation adequate to
demonstrate adherence to the procurement plan approved
by the Commission, the procurement plan results and the
translation of those results into customer rates.

(4) A customer or party identified in § 54.185(b) may
file exceptions to the initial default service tariffs within
20 days of the date the tariffs are filed with the
Commission. The exceptions shall be limited to whether
the DSP properly implemented the procurement plan
approved by the Commission and accurately calculated
the rates. The Commission will resolve filed exceptions by
order. The Commission may allow the default rates to
become effective pending the resolution of those excep-
tions.

() A DSP may not submit tariff supplements more
frequently than on a quarterly basis, consistent with
§ 54.187(h) and (i) (relating to default service rate design
and recovery of reasonable costs), to revise default service
rates to ensure the recovery of costs reasonably incurred

in acquiring electricity at the least cost to customers over
time. The DSP shall provide written notice to the named
parties identified in § 54.185(b) of the proposed rates at
the time of the tariff filings. The tariff supplements shall
be posted to the DSP’s web site at the time they are filed
with the Commission. A customer or the parties identified
in § 54.185(b) may file exceptions to the default service
tariffs within 20 days of the date the tariffs are filed with
the Commission. The exceptions shall be limited to
whether the DSP has properly implemented the procure-
ment plan approved by the Commission and accurately
calculated the rates. The DSP shall post the revised PTC
for each customer class within 1 business day of its
effective date to its web site to enable customers to make
an informed decision about electric generation supply
options.

(g) If a customer chooses an alternative supplier and
subsequently desires to return to the local distribution
company for generation service, the local distribution
company shall treat that customer exactly as it would any
new applicant for energy service.

(h) A DSP may, in its sole discretion, offer large
customers with a peak demand of 15 megawatts or
greater at one meter location in its service territory any
negotiated rate for service at all of the customers’ loca-
tions within the service territory for any duration agreed
upon by the DSP and the customer.

(1) Contract rates shall be subject to Commission
review to ensure all costs are borne by the parties to the
contract and no one else.

(2) If no costs related to the rates are borne by other
customers, the Commission will approve the contract
within 90 days of its filing at the Commission. If the
Commission does not approve the contract within the
90-day period, it shall be deemed approved.

(i) The DSP shall offer residential and small business
customers a generation supply service rate that may not
change more frequently than on a quarterly basis. De-
fault service rates shall be reviewed by the Commission
to ensure that the costs of providing service to each
customer class are not subsidized by any other class.

[Pa.B. Doc. No. 12-1509. Filed for public inspection August 10, 2012, 9:00 a.m.]

Title 58—RECREATION

GAME COMMISSION
[ 58 PA. CODE CH. 131]
Preliminary Provisions; Definitions

To effectively manage the wildlife resources of this
Commonwealth, the Game Commission (Commission) at
its June 26, 2012, meeting amended § 131.2 (relating to
definitions) to delete two sentences from the definition of
“bow” relating to draw-locks and the minimum draw
weights of bows. The final-form rulemaking also adds
definitions for the terms “decoy” and “meat or animal
products.”

The final-form rulemaking will not have an adverse
impact on the wildlife resources of this Commonwealth.

The authority for the final-form rulemaking is 34
Pa.C.S. (relating to Game and Wildlife Code) (code).
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Notice of proposed rulemaking was published at 42
Pa.B. 3268 (June 9, 2012).

1. Purpose and Authority

The Commission amended § 131.2 by adding and
amending certain definitions. The first amendment in-
volves the deletion of two sentences from the definition of
“bow.” The first sentence concerns the prohibition of
devices commonly known as draw-locks on bows. The
Commission determined that the prohibition of this draw-
ing aid was no longer necessary given the recent expan-
sion to permit crossbows during archery season. The
second sentence was deemed redundant to similar lan-
guage proposed in § 141.43 (relating to deer) and there-
fore no longer necessary. See 39 Pa.B. 5016 (August 22,
2009). The second amendment adds the definition “decoy.”
The third amendment adds the definition “meat or animal
products.”

Section 2102(a) of the code (relating to regulations)
provides that “The commission shall promulgate such
regulations as it deems necessary and appropriate con-
cerning game or wildlife and hunting or furtaking in this
Commonwealth, including regulations relating to the pro-
tection, preservation and management of game or wildlife
and game or wildlife habitat, permitting or prohibiting
hunting or furtaking, the ways, manner, methods and
means of hunting or furtaking, and the health and safety
of persons who hunt or take wildlife or may be in the
vicinity of persons who hunt or take game or wildlife in
this Commonwealth.” The amendments to § 131.2 were
adopted under this authority.

2. Regulatory Requirements

The final-form rulemaking amends § 131.2 by deleting
two sentences from the definition of “bow” regarding
draw-locks and the minimum draw weights of bows. The
final-form rulemaking also adds definitions for the terms
“decoy” and “meat or animal products.”

3. Persons Affected

Persons wishing to hunt or trap game or wildlife within
this Commonwealth may be affected by the final-form
rulemaking.

4. Comment and Response Summary

There were no official comments received regarding the
final-form rulemaking.

5. Cost and Paperwork Requirements

The final-form rulemaking should not result in addi-
tional cost or paperwork.

6. Effective Date

The final-form rulemaking will be effective upon final-
form publication in the Pennsylvania Bulletin and will
remain in effect until changed by the Commission.

7. Contact Person

For further information regarding the final-form rule-
making, contact Richard R. Palmer, Director, Bureau of
Wildlife Protection, 2001 Elmerton Avenue, Harrisburg,
PA 17110-9797, (717) 783-6526.

Findings

The Commission finds that:

(1) Public notice of intention to adopt the administra-
tive amendments adopted by this order has been given
under sections 201 and 202 of the act of July 31, 1968

(P. L. 769, No. 240) (45 P. S. §§ 1201 and 1202) and the
regulations thereunder, 1 Pa. Code §§ 7.1 and 7.2.

(2) The adoption of the amendments of the Commission
in the manner provided in this order is necessary and
appropriate for the administration and enforcement of the
authorizing statute.

Order

The Commission, acting under authorizing statute,
orders that:

(a) The regulations of the Commission, 58 Pa. Code
Chapter 131, are amended by amending § 131.2 to read
as set forth at 42 Pa.B. 3268.

(b) The Executive Director of the Commission shall
certify this order and 42 Pa.B. 3268 and deposit them
with the Legislative Reference Bureau as required by law.

(c) This order shall become effective upon final-form
publication in the Pennsylvania Bulletin.

CARL G. ROE,
Executive Director

Fiscal Note: Fiscal Note 48-340 remains valid for the
final adoption of the subject regulation.
[Pa.B. Doc. No. 12-1510. Filed for public inspection August 10, 2012, 9:00 a.m.]

GAME COMMISSION
[ 58 PA. CODE CH. 141]

Hunting and Trapping; Protective Material Re-
quired

To effectively manage the wildlife resources of this
Commonwealth, the Game Commission (Commission) at
its June 26, 2012, meeting amended § 141.20 (relating to
protective material required) to apply the more restrictive
fluorescent orange requirements to wildlife management
units (WMU) 1A, 1B and 2A that apply to other WMUs
where use of rifles to hunt turkey is authorized.

The final-form rulemaking will not have an adverse
impact on the wildlife resources of this Commonwealth.

The authority for the final-form rulemaking is 34
Pa.C.S. (relating to Game and Wildlife Code) (code).

Notice of proposed rulemaking was published at 42
Pa.B. 3268 (June 9, 2012).

1. Purpose and Authority

On April 24, 2012, the Commission adopted amend-
ments to § 139.4 (relating to seasons and bag limits for
the license year) to expand fall turkey hunting opportuni-
ties in WMUs 1A, 1B and 2A by removing the “shotgun,
bow and arrow only” limitation. See 42 Pa.B. 3581 (June
23, 2012). This amendment will effectively allow hunters
within WMUs 1A, 1B and 2A to hunt fall turkey with
rifles. As a result of this change, the Commission
amended § 141.20 to apply the more restrictive fluores-
cent orange requirements to WMUs 1A, 1B and 2A that
apply to other WMUs where use of rifles to hunt turkey is
authorized.

Section 2102(a) of the code (relating to regulations)
provides that “The commission shall promulgate such
regulations as it deems necessary and appropriate con-
cerning game or wildlife and hunting or furtaking in this
Commonwealth, including regulations relating to the pro-
tection, preservation and management of game or wildlife
and game or wildlife habitat, permitting or prohibiting
hunting or furtaking, the ways, manner, methods and
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means of hunting or furtaking, and the health and safety
of persons who hunt or take wildlife or may be in the
vicinity of persons who hunt or take game or wildlife in
this Commonwealth.” The amendments to § 141.20 were
adopted under this authority.

2. Regulatory Requirements

The final-form rulemaking amends § 141.20 by apply-
ing the more restrictive fluorescent orange requirements
to WMUs 1A, 1B and 2A that apply to other WMUs
where use of rifles to hunt turkey is authorized.

3. Persons Affected

Persons wishing to hunt wild turkey during the fall
turkey seasons in WMUs 1A, 1B and 2A will be affected
by the final-form rulemaking.

4. Comment and Response Summary

There were no official comments received regarding the
final-form rulemaking.

5. Cost and Paperwork Requirements

The final-form rulemaking should not result in addi-
tional cost or paperwork.

6. Effective Date

The final-form rulemaking will be effective upon final-
form publication in the Pennsylvania Bulletin and will
remain in effect until changed by the Commission.

7. Contact Person

For further information regarding the final-form rule-
making, contact Richard R. Palmer, Director, Bureau of
Wildlife Protection, 2001 Elmerton Avenue, Harrisburg,
PA 17110-9797, (717) 783-6526.

Findings
The Commission finds that:

(1) Public notice of intention to adopt the administra-
tive amendments adopted by this order has been given
under sections 201 and 202 of the act of July 31, 1968
(P. L. 769, No. 240) (45 P. S. §§ 1201 and 1202) and the
regulations thereunder, 1 Pa. Code §§ 7.1 and 7.2.

(2) The adoption of the amendments of the Commission
in the manner provided in this order is necessary and
appropriate for the administration and enforcement of the
authorizing statute.

Order

The Commission, acting under authorizing statute,
orders that:

(a) The regulations of the Commission, 58 Pa. Code
Chapter 141, are amended by amending § 141.20 to read
as set forth at 42 Pa.B. 3268.

(b) The Executive Director of the Commission shall
certify this order and 42 Pa.B. 3268 and deposit them
with the Legislative Reference Bureau as required by law.

(¢) This order shall become effective upon final-form
publication in the Pennsylvania Bulletin.
CARL G. ROE,
Executive Director

Fiscal Note: Fiscal Note 48-341 remains valid for the
final adoption of the subject regulation.
[Pa.B. Doc. No. 12-1511. Filed for public inspection August 10, 2012, 9:00 a.m.]

GAME COMMISSION
[ 58 PA. CODE CH. 143 ]

Hunting and Furtaker Licenses; Change of Resi-
dency Registration

To effectively manage the wildlife resources of this
Commonwealth, the Game Commission (Commission) at
its June 26, 2012, meeting added § 143.13 (relating to
change of residency registration) to require holders of
hunting and furtaking licenses who change their resi-
dency status to acquire a change of residency registration
within 30 days of the change otherwise their licenses will
become invalid.

The final-form rulemaking will not have an adverse
impact on the wildlife resources of this Commonwealth.

The authority for the final-form rulemaking is 34
Pa.C.S. (relating to Game and Wildlife Code) (code).

Notice of proposed rulemaking was published at 42
Pa.B. 3267 (June 9, 2012).

1. Purpose and Authority

The Commission recently reviewed its policy concerning
what it requires from licensed hunters and trappers who
change their residency from resident to nonresident or
from nonresident to resident. Formerly, if a resident of
this Commonwealth became a nonresident after having
previously purchased a hunting or furtaking license, that
license was deemed invalid and the person was required
to repurchase a nonresident hunting or furtaking license
at full cost to continue engaging in hunting or trapping
activities within this Commonwealth during that license
year. The result was quite the opposite for nonresidents
who became residents after previously having a hunting
or furtaking license. Nonresidents were not required to
repurchase a new license or even report the change in
residency. In both cases, the Commission identified value
in obtaining updates from its license holders when a
change in residency occurs. The Commission added
§ 143.13 to harmonize the approach that it takes con-
cerning both types of residency change. Under this new
section, changes in residency will require the license
holder to acquire a change of residency registration
within 30 days of the change in residency otherwise the
license will automatically become invalid. Once a change
of residency registration has been submitted, a further
repurchase of license will not be required for residents or
nonresidents that have changed their residency status.

Section 2722(g) of the code (relating to authorized
license-issuing agents) directs the Commission to adopt
regulations for the administration, control and perfor-
mance of license issuing activities. Section 2102(a) of the
code (relating to regulations) provides that “The commis-
sion shall promulgate such regulations as it deems neces-
sary and appropriate concerning game or wildlife and
hunting or furtaking in this Commonwealth, including
regulations relating to the protection, preservation and
management of game or wildlife and game or wildlife
habitat, permitting or prohibiting hunting or furtaking,
the ways, manner, methods and means of hunting or
furtaking, and the health and safety of persons who hunt
or take wildlife or may be in the vicinity of persons who
hunt or take game or wildlife in this Commonwealth.”
The addition of § 143.13 was adopted under this author-
ity.

2. Regulatory Requirements

The final-form rulemaking adds § 143.13 to require
holders of hunting and furtaking licenses who change
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their residency status to acquire a change of residency
registration within 30 days of the change otherwise their
licenses will become invalid.

3. Persons Affected

Persons wishing to hunt or trap game or wildlife within
this Commonwealth who change their residency status
will be affected by the final-form rulemaking.

4. Comment and Response Summary

There were no official comments received regarding the
final-form rulemaking.

5. Cost and Paperwork Requirements

The final-form rulemaking may result in additional cost
and paperwork. It is anticipated that these additional
costs and paperwork will be nominal and covered by
current budgets and work assignments.

6. Effective Date

The final-form rulemaking will be effective upon final-
form publication in the Pennsylvania Bulletin and will
remain in effect until changed by the Commission.

7. Contact Person

For further information regarding the final-form rule-
making, contact Richard R. Palmer, Director, Bureau of
Wildlife Protection, 2001 Elmerton Avenue, Harrisburg,
PA 17110-9797, (717) 783-6526.

Findings
The Commission finds that:

(1) Public notice of intention to adopt the administra-
tive amendments adopted by this order has been given
under sections 201 and 202 of the act of July 31, 1968
(P. L. 769, No. 240) (45 P. S. §§ 1201 and 1202) and the
regulations thereunder, 1 Pa. Code §§ 7.1 and 7.2.

(2) The adoption of the amendments of the Commission
in the manner provided in this order is necessary and
appropriate for the administration and enforcement of the
authorizing statute.

Order

The Commission, acting under authorizing statute,
orders that:

(a) The regulations of the Commission, 58 Pa. Code
Chapter 143, are amended by adding § 143.13 to read as
set forth at 42 Pa.B. 3267.

(b) The Executive Director of the Commission shall
certify this order and 42 Pa.B. 3267 and deposit them
with the Legislative Reference Bureau as required by law.

(¢c) This order shall become effective upon final-form
publication in the Pennsylvania Bulletin.

CARL G. ROE,
Executive Director

Fiscal Note: Fiscal Note 48-342 remains valid for the
final adoption of the subject regulation.
[Pa.B. Doc. No. 12-1512. Filed for public inspection August 10, 2012, 9:00 a.m.]

GAME COMMISSION
[ 58 PA. CODE CH. 147 ]

Special Permits; Application for Agriculture Deer
Control Permits

To effectively manage the wildlife resources of this
Commonwealth, the Game Commission (Commission) at
its June 26, 2012, meeting amended § 147.552 (relating
to application) to replace the reference to “wildlife man-
agement units 5C and 5D” with the more appropriate
reference to “the southeast special regulations areas.”

The final-form rulemaking will not have an adverse
impact on the wildlife resources of this Commonwealth.

The authority for the final-form rulemaking is 34
Pa.C.S. (relating to Game and Wildlife Code) (code).

Notice of proposed rulemaking was published at 42
Pa.B. 3270 (June 9, 2012).

1. Purpose and Authority

On March 31, 2010, the Commission’s 3-year evaluation
of the effectiveness of a broad scale and widely accessible
authorization permitting the baiting of white-tailed deer
across the southeast special regulations areas expired.
The Commission’s final review of the baiting authoriza-
tion generally concluded that broad scale and widely
accessible baiting did not establish viable increases in
harvest rates to justify an extension of the experimental
program. On February 1, 2011, the Commission amended
§ 147.552 and § 147.556 (relating to lawful devices and
methods) to create a focused, limited authorization per-
mitting the baiting of white-tailed deer in wildlife man-
agement units (WMU) 5C and 5D on approved properties
enrolled in the “Red Tag” program. See 41 Pa.B. 1767
(April 2, 2011). The Commission’s reference to WMUs 5C
and 5D was in error as this geographical reference is not
compatible with the term “special regulations areas” as
referenced in section 2308(b)(2)(iii) of the act (relating to
unlawful devices and methods) and described in
§ 141.1(b) (relating to special regulations areas). The
Commission amended § 147.552 to replace the reference
to “wildlife management units 5C and 5D” with the more
appropriate reference to the “southeast special regula-
tions areas.”

Section 2901(b) of the code (relating to authority to
issue permits) provides “. ..the commission may, as
deemed necessary to properly manage the game or wild-
life resources, promulgate regulations for the issuance of
any permit and promulgate regulations to control the
activities which may be performed under authority of any
permit issued.” Section 2102(a) of the code (relating to
regulations) provides that “The commission shall promul-
gate such regulations as it deems necessary and appropri-
ate concerning game or wildlife and hunting or furtaking
in this Commonwealth, including regulations relating to
the protection, preservation and management of game or
wildlife and game or wildlife habitat, permitting or
prohibiting hunting or furtaking, the ways, manner,
methods and means of hunting or furtaking, and the
health and safety of persons who hunt or take wildlife or
may be in the vicinity of persons who hunt or take game
or wildlife in this Commonwealth.” The amendments to
§ 147.552 were adopted under this authority.

2. Regulatory Requirements

The final-form rulemaking amended § 147.552 to re-
place the reference to “wildlife management units 5C and
5D” with the more appropriate reference to the “southeast
special regulations areas.”
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3. Persons Affected

Persons wishing to hunt white-tailed deer through the
use of bait on approved red tag properties will be affected
by the final-form rulemaking.

4. Comment and Response Summary

There were no official comments received regarding the
final-form rulemaking.

5. Cost and Paperwork Requirements

The final-form rulemaking should not result in addi-
tional cost or paperwork.

6. Effective Date

The final-form rulemaking will be effective upon final-
form publication in the Pennsylvania Bulletin and will
remain in effect until changed by the Commission.

7. Contact Person

For further information regarding the final-form rule-
making, contact Richard R. Palmer, Director, Bureau of
Wildlife Protection, 2001 Elmerton Avenue, Harrisburg,
PA 17110-9797, (717) 783-6526.
Findings

The Commission finds that:

(1) Public notice of intention to adopt the administra-
tive amendments adopted by this order has been given

under sections 201 and 202 of the act of July 31, 1968
(P. L. 769, No. 240) (45 P. S. §§ 1201 and 1202) and the
regulations thereunder, 1 Pa. Code §§ 7.1 and 7.2.

(2) The adoption of the amendments of the Commission
in the manner provided in this order is necessary and
appropriate for the administration and enforcement of the
authorizing statute.

Order

The Commission, acting under authorizing statute,
orders that:

(a) The regulations of the Commission, 58 Pa. Code
Chapter 147, are amended by amending § 147.552 to
read as set forth at 42 Pa.B. 3270.

(b) The Executive Director of the Commission shall
certify this order and 42 Pa.B. 3270 and deposit them
with the Legislative Reference Bureau as required by law.

(¢) This order shall become effective upon final-form
publication in the Pennsylvania Bulletin.

CARL G. ROE,
Executive Director
Fiscal Note: Fiscal Note 48-343 remains valid for the
final adoption of the subject regulation.
[Pa.B. Doc. No. 12-1513. Filed for public inspection August 10, 2012, 9:00 a.m.]
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PROPOSED RULEMAKING

DEPARTMENT OF
AGRICULTURE

[ 7 PA. CODE CHS. 46 AND 76 ]
Food Code; Food Employee Certification

The Department of Agriculture (Department) proposes
to amend Chapters 46 and 76 (relating to food code; and
food employee certification) to read as set forth in Annex

Statutory Authority

Sections 5701—5714 of 3 Pa.C.S. (relating to Retail
Food Facility Safety Act), 3 Pa.C.S. §§ 5721—5737 (relat-
ing to Food Safety Act), the act of July 2, 1935 (P. L. 589,
No. 210) (31 P.S. §§ 645—660g), known as the Milk
Sanitation Law, section 1705(d) of The Administrative
Code of 1929 (71 P. S. § 445(d)) and 3 Pa.C.S. §§ 6501—
6510 (relating to Food Employee Certification Act) provide
the legal authority for this proposed rulemaking.

The Retail Food Facility Safety Act charges the Depart-
ment with responsibilities regarding the licensure, inspec-
tion, cleanliness and sanitation of “retail food facilities”
(such as restaurants) in this Commonwealth. This in-
cludes the responsibility to promulgate regulations neces-
sary to implement the Retail Food Facility Safety Act and
requires that, in promulgating these regulations, the
Department “be guided by the most current edition of the
Food Code, published by the United States Department of
Health, Food and Drug Administration” (see 3 Pa.C.S.
§ 5707(a) (relating to powers of department)) (Model Food
Code). The Retail Food Facility Safety Act also affords the
Department the discretion to establish retail food facility
license intervals of greater than 1 year, but requires that
these license intervals be established by regulation and
that the regulations use risk-based factors identified in
the Model Food Code as a basis for determining the
appropriate license interval.

The Food Safety Act charges the Department with the
responsibility to: (1) regulate, register and inspect “food
establishments” in the Commonwealth (see 3 Pa.C.S.
§ 5734(a) (relating to registration of food establish-
ments)); (2) promulgate regulations and food safety stan-
dards necessary to the proper enforcement of the food
safety requirements in the Food Safety Act (see 3 Pa.C.S.
§ 5733(a) (relating to rules and regulations)); and (3)
construe the Food Safety Act and its attendant regula-
tions in a manner that is as consistent with Federal
statutory and regulatory authority as practicable (see 3
Pa.C.S. § 5736 (relating to construction of subchapter)).

The Milk Sanitation Law requires that a person selling
milk, milk products or manufactured dairy products have
a Department-issued permit. It also charges the Depart-
ment with responsibility to promulgate regulations neces-
sary for the proper enforcement of the Milk Sanitation
Law. (See section 19 of the Milk Sanitation Law (31 P. S.
§ 660c).)

Section 1705(d) of The Administrative Code of 1929
requires the Department to establish regulatory stan-
dards necessary to enforce food safety laws.

The Food Employee Certification Act requires that a
retail food facility have at least one employee who holds a
valid certificate evidencing successful completion of a

Department-approved food safety training course (see 3
Pa.C.S. § 6504(a) (relating to certification of employees))
and authorizes the Department to promulgate regulations
necessary for the proper enforcement of the Food Em-
ployee Certification Act (see 3 Pa.C.S. § 6505 (relating to
rules and regulations)).

Purpose

The act of November 23, 2010 (P. L. 1039, No. 106) (Act
106) accomplished a significant overhaul of the food-
related statutes administered and enforced by the Depart-
ment. It repealed the Public Eating and Drinking Places
Law and the Food Act and supplanted these statutes with
the Retail Food Facility Safety Act and the Food Safety
Act, respectively. It also made substantive changes to the
Food Employee Certification Act. Although many of the
provisions of these new or revised food-related statutes
are similar to the statutes they replaced, there are also a
number of changes that necessitate this proposed rule-
making.

The proposed rulemaking seeks to: (1) adopt the termi-
nology and implement the changes necessitated or autho-
rized by Act 106; (2) incorporate, to the extent practicable,
the standards and requirements of the Model Food Code
as the food safety standards and requirements for this
Commonwealth; (3) establish retail food facility license
intervals of greater than 1 year using risk-based factors
identified in the Model Food Code as a basis for determin-
ing the appropriate license interval; and (4) streamline
the food employee certification regulations in Chapter 76
to reflect changes produced by Act 106.

Background

The Model Food Code is the product of a collaborative
effort among the Department, the United States Food and
Drug Administration, the United States Department of
Agriculture Food Safety Inspection Service, the Centers
for Disease Control, various State and local public health
and food control agencies, food industry representatives,
academia and consumers. It represents the state-of-the-
science with respect to food handling and food safety. It is
adopted by reference in portions of the current regula-
tions in Chapter 46. It is also a basis for food safety
training courses Nationwide. In addition, the Retail Food
Facility Safety Act specifically requires that the Depart-
ment be guided by the Model Food Code in promulgating
regulations (see 3 Pa.C.S. § 5707(a)). Against this back-
drop, the Department is satisfied that the regulated
community is familiar with the Model Food Code and that
the expansive adoption of Model Food Code standards
and requirements in the proposed rulemaking will not
have an adverse impact on that regulated community.

The other provisions of the proposed rulemaking imple-
ment new or revised statutory requirements established
by Act 106, which revised or replaced a number of the
food-related statutes as previously described.

Need for the Proposed Rulemaking

The proposed rulemaking is driven by the substantial
changes to underlying food safety related statutes accom-
plished by Act 106.

The proposed rulemaking is also needed to reduce
foodborne illness to the fullest extent possible. This public
health and safety objective is the primary reason for the
proposed rulemaking.
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The food safety standards in this proposed rulemaking
should also serve the regulated community by helping to
lower the number of claims and lawsuits related to
foodborne illness.

The provisions of the proposed rulemaking that pre-
scribe the appropriate license intervals for various types
of retail food facilities (based on risk-based factors identi-
fied in the Model Food Code) are needed for the Depart-
ment and other licensors of these facilities to make better
use of limited manpower resources involved in accom-
plishing inspections and processing license paperwork.

Act 106 also made significant revisions to the Food
Employee Certification Act. The proposed rulemaking is
needed to implement these changes.

The Department is satisfied there are no reasonable
alternatives to proceeding with the proposed rulemaking.

Overview of the Major Provisions of the Proposed Rule-
making

Proposed amendments to § 46.3 (relating to definitions)
delete a number of terms that are defined in the Model
Food Code to maintain a common vocabulary of food
safety terminology. When an underlying statute uses a
term that is not used in the Model Food Code, but that is
synonymous with another term in the Model Food Code,
the proposed rulemaking identifies that synonymous
Model Food Code term. This occurs in the definitions of
“licensee,” “proprietor” and “retail food facility.”

Proposed § 46.4 (relating to adoption of Model Food
Code) would adopt the standards of the Model Food Code
as the regulatory standards of the Department to the
extent they do not conflict with an underlying statute or a
specific provision of Chapter 46.

The proposed rulemaking would rescind current regula-
tory provisions when the subject matter of those provi-
sions is adequately addressed in the underlying statutes
or the Model Food Code, or when the provisions are no
longer necessary. These deletions are throughout the
proposed rulemaking and address a wide range of food
safety related subjects.

Proposed amendments to § 46.212 (relating to food
prepared in a private home) add language to track with 3
Pa.C.S § 5712 (relating to applicability) that generally
exempts food that is prepared in private homes and then
sold at events such as church suppers and fundraisers for
charitable organizations from the requirements of the
Retail Food Facility Safety Act.

The list of the types of retail food facilities that are
exempt from licensure under the Retail Food Facility
Safety Act are proposed to be amended in § 46.1141
(relating to license requirement) to reflect that 3 Pa.C.S.
§ 5703(b) (relating to license required) affords a licensor
(whether the Department or a local government unit) the
discretion to issue an order establishing which types of
retail food facilities will be exempt. The Department has
exercised this discretion and published an order at 41
Pa.B. 524 (January 22, 2011) designating the types of
retail food facilities that are exempt. A reference to this
order or its date or place of publication is not included in
the proposed rulemaking because the order might change
and it might cause confusion in those jurisdictions where
the licensor is an entity other than the Department.

Proposed amendments to § 46.1141(c) establish retail
food facility license intervals based on risk-based factors
identified in the Model Food Code as authorized under
section 5703(g) of the Retail Food Facility Safety Act.

Proposed § 76.20 (relating to definitions) would estab-
lish definitions either included or authorized in the Food
Employee Certification Act.

Proposed § 76.21 (relating to certification programs)
would implement 3 Pa.C.S. § 6503(c) (relating to certifi-
cation programs) that the Department recognize certain
certification programs as adequate for purposes of meet-
ing the requirements of the Food Employee Certification
Act. It would also require the Department to maintain,
post on the Department’s web site and readily provide
copies of that list of acceptable certification programs.

Affected Individuals and Organizations

The proposed rulemaking would impact the public by
reducing the number of foodborne illness outbreaks origi-
nating from retail food facilities and food establishments.

Retail food facilities and food establishments would also
be affected by the proposed rulemaking. Fewer foodborne
illness incidents will benefit owners, operators and em-
ployees of these businesses who will be spared some costs
associated with lawsuits, compensation or business dis-
ruption relating to foodborne illness. Also, since the
proposed rulemaking would bring the Commonwealth’s
food safety standards into greater alignment with the
Model Food Code, and the Model Food Code is the basis
for food safety standards in all of the continental United
States, there may be some savings associated with operat-
ing in a regulatory environment where there is a greater
degree of consistency and uniformity in regulatory food
safety standards.

Fiscal Impact

Commonuwealth. Aside from an initial expected outlay of
approximately $5,000 to revise literature, web sites, forms
and the electronic licensing system, the proposed rule-
making would not impose costs or have fiscal impact on
the Commonwealth. The Department currently registers
and inspects food establishments under the Food Safety
Act and licenses and inspects retail food facilities under
the Retail Food Facility Safety Act. The proposed rule-
making would not appreciably expand or alter the De-
partment’s role in administering and enforcing these
underlying statutes.

Political subdivisions. The proposed rulemaking would
not impose costs or have fiscal impact upon political
subdivisions. Although a local government unit may act
as the “licensor” of retail food facilities within its borders,
the proposed rulemaking would not impose requirements
on a local government unit licensor that is not imposed by
one or more of the underlying statutes.

Private sector. The proposed rulemaking is not expected
to impose costs on the private sector. Owners of restau-
rants, food processing operations, other retail food facil-
ities and other food establishments are already familiar
with the food safety standards and procedures prescribed
under the Model Food Code. Chapter 46 embodies many
of the provisions of the Model Food Code. The Model Food
Code is the basis for much of the food safety related

PENNSYLVANIA BULLETIN, VOL. 42, NO. 32, AUGUST 11, 2012



5220 PROPOSED RULEMAKING

training that is available to these persons and that has
been obtained for purposes of compliance with the Food
Employee Certification Act.

General public. The proposed rulemaking would en-
hance public health and safety. It is expected to reduce
the number of cases of foodborne illness attributable to
food originating from food facilities in this Common-
wealth. This should result in some indeterminate cost
savings to the general public.

Paperwork Requirements

The proposed rulemaking is not likely to appreciably
impact upon the paperwork generated by the Department
or other retail food facility licensors or retail food facil-
ities or food establishments.

Effective Date

The proposed rulemaking will be effective 1 month
following final-form publication in the Pennsylvania Bul-
letin.

Sunset Date

There is not a sunset date for the proposed rulemaking.
The Department will review the efficacy of these regula-
tions on an ongoing basis.

Public Comment Period/Contact Person

Interested persons are invited to submit written com-
ments regarding the proposed rulemaking within 30 days
following publication in the Pennsylvania Bulletin. Com-
ments should be submitted to the Department of Agricul-
ture, Bureau of Food Safety and Laboratory Services,
2301 North Cameron Street, Harrisburg, PA 17110-9408,
Attention: Sheri Morris.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on August 1, 2012, the Department
submitted a copy of this proposed rulemaking and a copy
of a Regulatory Analysis Form to the Independent Regu-
latory Review Commission (IRRC) and to the Chairper-
sons of the House and Senate Standing Committees on
Agriculture and Rural Affairs. A copy of this material is
available to the public upon request.

Under section 5(g) of the Regulatory Review Act, IRRC
may convey any comments, recommendations or objec-
tions to the proposed rulemaking within 30 days of the
close of the public comment period. The comments, recom-
mendations or objections must specify the regulatory
review criteria which have not been met. The Regulatory
Review Act specifies detailed procedures for review, prior
to final publication of the rulemaking, by the Depart-
ment, the General Assembly and the Governor of com-
ments, recommendations or objections raised.

GEORGE D. GREIG,
Secretary

Fiscal Note: 2-174. (1) General Fund; (2) Implement-
ing Year 2011-12 is $5,000; (3) 1st Succeeding Year
2012-13 is $0; 2nd Succeeding Year 2013-14 is $0; 3rd
Succeeding Year 2014-15 is $0; 4th Succeeding Year
2015-16 is $0; 5th Succeeding Year 2016-17 is $0; (4)
2010-11 Program—$1,835,780; 2009-10 Program—
$1,341,812; 2008-09 Program—$1,088,400; (7) General
Government Operations—Bureau of Food Safety; (8) rec-
ommends adoption.

Annex A
TITLE 7. AGRICULTURE

PART III. BUREAU OF FOOD SAFETY AND
LABORATORY SERVICES

Subpart A. SOLID FOODS
CHAPTER 46. FOOD CODE

Subchapter A. PURPOSE [ AND ]; DEFINITIONS;
ADOPTION OF MODEL FOOD CODE

§ 46.2. Scope.

This chapter establishes definitions; sets standards for
management and personnel, food operations and equip-
ment and facilities; and provides for retail food facility
plan review, licensing, [ registration, ] inspection and
employee restriction.

§ 46.3. Definitions.

The following words and terms, when used in this
chapter, have the following meanings, unless the context
clearly indicates otherwise:

[ Additive—A food additive or a color additive.

Adulterated—Food with respect to which one or
more of the following is accurate:

(i) The food bears or contains any poisonous or
deleterious substance, which may render it injuri-
ous to health. However, if the substance is not an
added substance, the food will not be considered
adulterated if the quantity of the substance in the
food does not ordinarily render it injurious to
health.

(ii) The food bears or contains any added poison-
ous or added deleterious substance, which is unsafe
within the meaning of section 11 of the Food Act (31
P. S. § 20.11). This subparagraph does not apply to a
pesticide chemical in or on a raw agricultural
commodity, a food additive or a color additive.

(iii) The food is a raw agricultural commodity
and bears or contains a pesticide chemical which is
unsafe within the meaning of section 11 of the Food
Act, except that, when a pesticide chemical has
been used in or on a raw agricultural commodity
with an exception granted or tolerance prescribed
under section 11 of the Food Act or under any of
the Federal acts and the raw agricultural commod-
ity has been subjected to processing such as can-
ning, cooking, freezing, dehydrating or milling, the
residue of the pesticide remaining in or on the
processed food will, notwithstanding section 11 of
the Food Act and this subparagraph, not be deemed
unsafe if the residue in or on the raw agricultural
commodity has been removed to the extent possible
in good manufacturing practice and the concentra-
tion of the residue in the processed food when
ready to eat is not greater than the tolerance
prescribed for the raw agricultural commodity.

(iv) The food bears or contains any food additive,
which is unsafe within the meaning of section 11 of
the Food Act or any of the Federal acts.

(v) The food consists in whole or in part of any
diseased, contaminated, filthy, putrid or decom-
posed substance or is otherwise unfit for food.

(vi) The food has been produced, prepared,
packed or held under unsanitary conditions so that
it may have become contaminated with filth or may
have been rendered diseased, unwholesome or inju-
rious to health.
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(vii) The food is, in whole or part, the product of
a diseased animal or of an animal which has died
otherwise than by slaughter.

(viii) The food is in a container composed, in
whole or part, of any poisonous or deleterious
substance which may render the contents injurious
to health, unless the container is fabricated or
manufactured with good manufacturing practices
as that standard is defined and delineated by any
of the Federal acts and their regulations.

(ix) The food has been intentionally subjected to
radiation, unless the use of the radiation was in
conformity with a regulation or exemption under
section 11 of the Food Act or under one of the
Federal acts.

(x) The food has had any valuable constituent, in
whole or part, omitted or abstracted therefrom.

(xi) The food has had any substance substituted
wholly or in part.

(xii) Damage or inferiority of the food is con-
cealed in any manner.

(xiii) A substance has been added to the food and
it is mixed or packed so as to increase its bulk or
weight or reduce its quality or strength or make it
appear better or of greater value than it is.

(xiv) The food bears or contains any color addi-
tive which is unsafe within the meaning of section
11 of the Food Act or under one of the Federal acts.

(xv) The food bears or contains eggs processed by
or egg products derived from a manufacturing,
processing or preparing method wherein whole
eggs are broken using a centrifuge-type egg break-
ing machine that separates the egg’s liquid interior
from the shell.

Approved—Acceptable to the Department based
on a determination of conformity with principles,
practices and generally recognized standards
proven to be scientifically sound that protect public
health. ]

Bed and breakfast homestead or inn—A private resi-
dence which contains ten or fewer bedrooms used for
providing overnight accommodations to the public, and in
which breakfast is the only meal served and is included
in the charge for the room.

[ Beverage—A liquid for drinking, including wa-
ter.

Bottled drinking water—Water that is sealed in
bottles, packages or other containers and offered
for sale for human consumption. The term includes
bottled mineral water.

CFR—The most-recently published edition or re-
vision of the Code of Federal Regulations, a compi-
lation of the general and permanent rules pub-
lished in the Federal Register by the executive
departments and agencies of the Federal govern-
ment.

CIP—Cleaned in place—

(i) Cleaned in place by the circulation or flowing
by mechanical means through a piping system of a
detergent solution, water rinse and sanitizing solu-
tion onto or over equipment surfaces that require
cleaning, such as the method used, in part, to clean
and sanitize a frozen dessert machine.

(ii) The term does not include the cleaning of
equipment such as band saws, slicers or mixers
that are subjected to in-place manual cleaning
without the use of a CIP system.

Casing—A tubular container for sausage products
made of either natural or artificial (synthetic) ma-
terial.

Certification number—A unique combination of
letters and numbers assigned by the Department or
other shellfish control authority having jurisdiction
to a molluscan shellfish dealer according to the
provisions of the National Shellfish Sanitation Pro-
gram.

Color additive—A material which is a dye, pig-
ment or other substance made by a process of
synthesis or similar artifice or extracted, isolated
or otherwise derived, with or without intermediate
or final change of identity, from a vegetable, ani-
mal, mineral or other source and when added or
applied to a food is capable, alone or through
reaction with other substances, of imparting color
thereto.

(i) The term includes black, white and intermedi-
ate grays.

(ii) The term does not include materials, which
the Secretary, by regulation, determines are used,
or are intended to be used, solely for a purpose
other than coloring.

(iii) The term does not include any pesticide
chemical, soil or plant nutrient or other agricul-
tural chemical solely because of its effect in aiding,
retarding or otherwise affecting, directly or indi-
rectly, the growth or otherwise natural physiologi-
cal process of produce of the soil and thereby
affecting its color, whether before or after harvest.

Commingle—To combine shellstock harvested on
different days or from different growing areas as
identified on the tag or label or to combine shucked
shellfish from containers with different container
codes or different shucking dates.

Comminuted—A food that is reduced in size by
methods including chopping, flaking, grinding or
mincing. The term includes fish or meat products
that are reduced in size and restructured or refor-
mulated such as gefilte fish, gyros, ground beef and
sausage; and a mixture of two or more types of
meat that have been reduced in size and combined,
such as sausages made from two or more meats.

Confirmed disease outbreak—A foodborne disease
outbreak in which laboratory analysis of appropri-
ate specimens identifies a causative agent and
epidemiological analysis implicates the food as the
source of the illness.

Consumer—A person, who is a member of the
public, takes possession of food, is not functioning
in the capacity of an operator of a food facility or
food processing plant, and does not offer the food
for resale.

Controlled atmosphere packaging—A type of re-
duced oxygen packaging in which the atmosphere
of a package of food is modified so that until the
package is opened, its composition is different from
air, and continuous control is maintained, such as
by using oxygen scavengers or a combination of

PENNSYLVANIA BULLETIN, VOL. 42, NO. 32, AUGUST 11, 2012



5222 PROPOSED RULEMAKING

total replacement of oxygen, nonrespiring food and
impermeable packaging material.

Corrosion-resistant material—A material that
maintains acceptable surface cleanability charac-
teristics under prolonged influence of the food to
be contacted, the normal use of cleaning com-
pounds and sanitizing solutions and other condi-
tions of the use environment.

Critical control point—A point or procedure in a
specific food system where loss of control may
result in an unacceptable health risk.

Critical limit—The maximum or minimum value
to which a physical, biological or chemical param-
eter must be controlled at a critical control point to
minimize the risk that the identified food safety
hazard may occur. ]

Department—The Department of Agriculture of the
Commonwealth. The term is synonymous with the
term “regulatory authority” in the Model Food
Code.

Drinking water, potable water or water—Safe drinking
water as defined in the Pennsylvania Safe Drinking
Water Act (35 P. S. §§ 721.1—721.17). The term does not
include water such as boiler water, mop water, rainwater,
wastewater and “nondrinking” water.

[ Dry storage area—A room or area designated for
the storage of packaged or containerized bulk food
that is not potentially hazardous and dry goods
such as single service items.

EPA—The United States Environmental Protec-
tion Agency.

Easily cleanable—
(i) A characteristic of a surface that:

(A) Allows effective removal of soil by normal
cleaning methods.

(B) Is dependent on the material, design, con-
struction and installation of the surface.

(C) Varies with the likelihood of the surface’s role
in introducing pathogenic or toxigenic agents or
other contaminants into food based on the surface’s
approved placement, purpose and use.

(ii) The term includes a tiered application of the
criteria that qualify the surface as easily cleanable
as specified in subparagraph (i) to different situa-
tions in which varying degrees of cleanability are
required, such as one of the following:

(A) The appropriateness of stainless steel for a
food preparation surface as opposed to the lack of
need for stainless steel to be used for floors or for
tables used for consumer dining.

(B) The need for a different degree of cleanability
for a utilitarian attachment or accessory in the
kitchen as opposed to a decorative attachment or
accessory in the consumer dining area.

Easily movable—A unit of equipment that is both
of the following:

(i) Portable; mounted on casters, gliders or roll-
ers; or provided with a mechanical means to safely
tilt the unit of equipment for cleaning.

(ii) Has no utility connection, a utility connection
that disconnects quickly or a flexible utility con-

nection line of sufficient length to allow the equip-
ment to be moved for cleaning of the equipment
and adjacent area.

Egg—The shell egg of the domesticated chicken,
turkey, duck, goose or guinea. ]

Employee—The license [ or registration ] holder, per-
son in charge, person having supervisory or management
duties, person on the payroll, family member, volunteer,
person performing work under contractual agreement or
other person working in a retail food facility.

[ Equipment—

(i) An article that is used in the operation of a
food facility such as a freezer, grinder, hood, ice
maker, meat block, mixer, oven, reach-in refrigera-
tor, scale, sink, slicer, stove, table, temperature
measuring device for ambient air, vending machine
or warewashing machine.

(ii) The term does not include items used for
handling or storing large quantities of packaged
foods that are received from a supplier in a cased
or overwrapped lot, such as hand trucks, forklifts,
dollies, pallets, racks and skids.

Exclude—To prevent a person from working as a
food employee or entering a food facility except for
those areas open to the general public. ]

FDA—The United States Food and Drug Administra-
tion.

[ Federal acts—The Wholesome Meat Act (21
U.S.C.A. §§ 601—641), the Federal Food, Drug and
Cosmetic Act (21 U.S.C. §§ 301—399), the Poultry
Products Inspection Act (21 U.S.C.A. §§ 451—471),
the Fair Packaging and Labeling Act (15 U.S.C.A.
§§ 1451—1461), the Federal Insecticide, Fungicide,
and Rodenticide Act (7 U.S.C.A. § 136—136y) and
the Nutrition Labeling and Education Act of 1990
(21 U.S.C.A. § 343-1).

Fish—The term includes:

(i) Fresh or saltwater finfish, crustaceans, all
mollusks and other forms of aquatic life (including
alligator, frog, aquatic turtle, jellyfish, sea cucum-
ber, and sea urchin and the roe of those animals),
other than birds or mammals, if the animal life is
intended for human consumption.

(ii) The term includes an edible human food
product derived in whole or in part from fish,
including fish that have been processed in any
manner. |

Food—An article used for food or drink by humans,
including chewing gum and articles used for components
of any article. The term does not include medicines and
drugs.

[ Food Act—The Food Act (31 P. S. §§ 20.1—20.18).
Food additive—

(i) A substance, the intended use of which results
or may reasonably be expected to result, directly or
indirectly, in its becoming a component or other-
wise affecting the characteristics of any food, with
respect to which one or more of the following is
correct:

(A) The substance is not generally recognized,
among experts qualified by scientific training and
experience to evaluate its safety, as having been
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adequately shown through scientific procedures to
be safe under the conditions of its intended use.

(B) The substance has been used in food prior to
January 1, 1958, and is not generally recognized,
among experts qualified by scientific training and
experience to evaluate its safety, as having been
adequately shown through scientific procedures or
experience based on common use in food, to be safe
under the conditions of its intended use.

(ii) The term does not include the following:

(A) A pesticide chemical in or on a raw agricul-
tural commodity.

(B) A pesticide chemical to the extent that it is
intended for use or is used in the production,
storage or transportation of any raw agricultural
commodity.

(C) A color additive.

(D) A substance used in accordance with a sanc-
tion or approval granted prior to the enactment of
this subparagraph under a statute repealed by the
Food Act, under the Poultry Products Inspection
Act or under the Wholesome Meat Act.

(E) A new animal drug.

Foodborne disease outbreak—The occurrence of
two or more cases of a similar illness after inges-
tion of a common food.

Food-contact surface—One of the following:

(i) A surface of equipment or a utensil with which
food normally comes into contact.

(ii) A surface of equipment or a utensil from
which food may drain, drip or splash into a food, or
onto a surface normally in contact with food.

Food employee—An individual working with
unpackaged food, food equipment or utensils, or
food-contact surfaces. |

Food establishment—

(i) A [retail food store and a] room, building or
place or portion thereof or vehicle maintained, used or
operated for the purpose of commercially storing, packag-
ing, making, cooking, mixing, processing, bottling, baking,
canning, freezing, packing or otherwise preparing or
transporting or handling food.

(i) The term [includes those portions of public
eating and drinking licensees which offer food for
sale for off-premises consumption, except ] excludes
retail food facilities, retail food establishments,
public eating and drinking places and those portions
of establishments operating exclusively under milk or
milk products permits.

(iii) The term is synonymous with the term “food
processing plant” in the Model Food Code.

[ Food facility—A public eating or drinking place
or a retail food establishment. The term does not
include the following:

(i) A food service facility provided by or at an
organized camp or campground.

(ii) A food service facility provided by or at a
school.

(iii) A food service facility at an institution such
as a nursing home or hospital.

(iv) Any other food service facility that is not a
public eating or drinking place.

(v) Food processing plants, warehousing estab-
lishments and other food establishments that com-
ply with the following:

(A) Are not retail food establishments.

(B) Do not provide food to the consumer either
directly or indirectly (such as through the home
delivery of groceries).

(C) Applicable Federal regulations.

Food facility operator—The entity that is legally
responsible for the operation of the food facility,
such as the owner, owner’s agent or other person.

Food facility premises—The food facility, its con-
tents and the contiguous land or property under
the control of the food facility operator. If a food
facility is a component of a larger operation, such
as a hotel, motel, shopping mall or public camp-
ground, and that larger operation is also under the
control of the food facility operator, that larger
operation is part of the food facility premises to the
extent it may impact the food facility, its personnel
or its operations.

Food processing plant—A commercial operation
that manufactures, packages, labels or stores food
for human consumption and does not provide food
directly to a consumer. The term does not include a

food facility. ]

Food Safety Act—The Food Safety Act (3 Pa.C.S.
§8§ 5721—5737).

[ Game animal—

(i) An animal, the products of which are food,
that is not classified as any of the following:

(A) Fish, as that term is defined in this chapter.

(B) Cattle, sheep, swine, goat, horse, mule or
other equine, as those terms are used in 9 CFR
Chapter III, Subchapter A (relating to agency or-
ganization and terminology; mandatory meat and
poultry products inspection and voluntary inspec-
tion and certification).

(C) Poultry, as that term is used in 9 CFR Chap-
ter III, Subchapter A.

(D) Ratites, such as ostriches, emus or rheas.

(ii) The term includes mammals such as reindeer,
elk, deer, antelope, water buffalo, bison, rabbit,
squirrel, opossum, raccoon, nutria or muskrat, and
nonaquatic reptiles such as land snakes.

General use pesticide—A pesticide that is not
classified by the EPA for restricted use as specified
in 40 CFR 152.175 (relating to pesticides classified

for restricted use). ]

HACCP—Hazard Analysis Critical Control Point—A
system developed by the National Advisory Committee on
Microbiological Criteria for Foods that identifies and
monitors specific foodborne hazards that can adversely
affect the safety of the food products.

[ HACcP plan—A written document that delin-
eates the formal procedures for following the
HAACP principles developed by the National Advi-
sory Committee on Microbiological Criteria for
Foods.
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Hazard—A biological, chemical or physical prop-
erty (such as the presence of pathogens, pesticides,
natural toxins, rodent contamination or foreign
materials) that may cause an unacceptable con-
sumer health risk.

Hermetically sealed container—A container that is
designed and intended to be secure against the
entry of microorganisms and, in the case of low
acid canned foods, to maintain the commercial
sterility of its contents after processing.

High humidity cooking—Cooking in an oven that
attains relative humidity of greater than 90% for at
least 1 hour as measured in the cooking chamber or
exit of the oven, or cooking in a moisture-
impermeable bag that provides 100% humidity.

Highly susceptible population—A group of persons
who are more likely than other people in the
general population to experience foodborne disease
because both of the following conditions exist:

(i) The group is comprised of immunocompro-
mised persons, preschool-age children or older
adults.

(ii) The group obtains food at a facility that
provides services such as custodial care, health
care, assisted living services, nutritional services or
socialization services. Examples of facilities provid-
ing these services include child or adult day care
centers, health care centers, assisted living facil-
ities, hospitals, nursing homes, kidney dialysis cen-
ters and senior centers.

Honestly presented—Food offered for human con-
sumption in a way that does not mislead or misin-
form the consumer, and without misrepresenting
the true appearance, color or quality of the food
through the use of food or color additives, colored
overwraps, lighting or other means.

Imminent health hazard—A significant threat or
danger to health that is considered to exist when
there is evidence sufficient to show that a product,
practice, circumstance or event creates a situation
that requires immediate correction or cessation of
operation to prevent injury based on one or more
of the following:

(i) The number of potential injuries.

(ii) The nature, severity and duration of the an-
ticipated injury.

Injected—Manipulating a meat so that infectious
or toxigenic microorganisms may be introduced
from its surface to its interior through tenderizing
with deep penetration or injecting the meat such as
with juices which may be referred to as “injecting,”
“pinning” or “stitch pumping.”

Juice—When used in the context of food safety,
the term refers to the aqueous liquid expressed or
extracted from one or more fruits or vegetables,
purées of the edible portions of one or more fruits
or vegetables, or any concentrate of the liquid or
purée. The term includes juice as a whole beverage,
an ingredient of a beverage, and a puree as an
ingredient of a beverage. This definition does not
apply to standards of identity established by the
FDA or USDA.

Kitchenware—Food preparation and storage uten-
sils. |

License—A grant to a [ licensee to operate a public
eating or drinking place, as defined in the Public
Eating and Drinking Places Law ]| proprietor to
operate a retail food facility. The term is synony-
mous with the term “permit” in the Model Food
Code.

Licensee—The person, such as a retail food facil-
ity operator, that is directly responsible for the
operation of a retail food facility and holds a
current license. The term is synonymous with the
term “permit holder” in the Model Food Code.

Licensor—Includes the following:

(i) The county department of health or joint-county
department of health, whenever the [ public eating or
drinking place ] retail food facility is located in a
political subdivision which is under the jurisdiction of a

county department of health or joint-county department
of health.

(i1) The health authorities of cities, boroughs, incorpo-
rated towns and first-class townships, whenever the
[ public eating or drinking place ] retail food facil-
ity is located in a city, borough, incorporated town or
first-class township not under the jurisdiction of a county
department of health or joint-county department of
health.

(iii)) The health authorities of second class townships
and second class townships which have adopted a home
rule charter which elect to issue licenses under the
[ Public Eating and Drinking Places Law ]| Retail
Food Facility Safety Act whenever [ the public eat-
ing and drinking place ] a retail food facility is
located in [ the ] a second class township or second class
township which has adopted a home rule charter not
under the jurisdiction of a county department of health or
joint-county department of health.

(iv) The Department, whenever the [ public eating
and drinking place ] retail food facility is located in
any other area of this Commonwealth.

[ Linens—Fabric items such as cloth hampers,
cloth napkins, tablecloths, wiping cloths and work
garments, including cloth gloves.

mg/L—Milligrams per liter, which is the metric
equivalent of parts per million.

Meat—The flesh of animals used as food including
the dressed flesh of cattle, swine, sheep or goats
and other edible animals. The term does not in-
clude fish, poultry and wild game animals as speci-
fied under § 46.221(b) and (c¢) (relating to game

animals). |

Milk Sanitation Law—The act of July 2, 1935 (P. L.
589, No. 210) (31 P. S. §§ 645—[ 660e ] 660g).

[ Mobile food facility—Any stationary, movable or
temporary food facility—such as a stand, vehicle,
cart, basket, box or similar structure from which
food is stored, prepared, processed, distributed or
sold—which physically locates at one site or loca-
tion for no more than 14 consecutive days, whether
operating continuously or not during this time. The
term does not include a food facility that is physi-
cally located at one site for more than 14 consecu-
tive days. 1
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Model Food Code—The most current edition of the
Food Code published by the Department of Health
and Human Services, Food and Drug Administra-
tion.

[ Modified atmosphere packaging—

(i) A type of reduced oxygen packaging in which
the atmosphere of a package of food is modified so
that its composition is different from air but the
atmosphere may change over time due to the per-
meability of the packaging material or the respira-
tion of the food.

(ii) The term includes: reduction in the propor-
tion of oxygen, total replacement of oxygen or an
increase in the proportion of other gases such as
carbon dioxide or nitrogen.

Molluscan shellfish—An edible species of fresh or
frozen oysters, clams, mussels and scallops or ed-
ible portions thereof, except when the scallop prod-
uct consists only of the shucked adductor muscle.

Nonpublic water supply—A system for the provi-
sion of piped water for human consumption that is
not a public water system.

Other food regulatory agency—Local bodies, State
bodies other than the Commonwealth or Federal
enforcement bodies having jurisdiction over a food
establishment or food processing plant. Examples
include the USDA with respect to most meat pro-
cessing plants within this Commonwealth and the
FDA having jurisdiction over food products im-
ported from other countries. ]

Organized camp—A combination of programs and
facilities established for the primary purpose of
providing an outdoor group living experience for
children, youth and adults with social, recreational
and educational objectives that is operated and
used for 5 consecutive days or more during one or
more seasons of the year.

[ pPH—The symbol for the negative logarithm of
the hydrogen ion concentration, which is a measure
of the degree of acidity or alkalinity of a solution.
Values between 0 and 7 indicate acidity and values
between 7 and 14 indicate alkalinity. The value for
pure distilled water is 7, which is considered neu-
tral.

Packaged—

(i) Bottled, canned, cartoned, securely bagged or
securely wrapped in a food facility or a food pro-
cessing plant.

(ii) The term does not include a wrapper, car-
ryout box or other nondurable container used to
containerize food with the purpose of facilitating
food protection during service and receipt of the
food by the consumer.

Pennsylvania Construction Code Act—35 P.S.
§§ 7210.101—7210.1103.

Pennsylvania Sewage Facilities Act—35 P.S.
§§ 750.1—750.20a.

Permanent food facility—A food facility—whether
stationary or mobile—that is not a temporary food
facility operating more than 14 days in a single
calendar year—whether these days are consecutive
or not.

Person—A corporation, partnership, limited liabil-
ity company, business trust, other association, gov-
ernment entity (other than the Commonwealth),
estate, trust, foundation or natural person.

Personal care items—

(i) Items or substances that may be poisonous,
toxic or a source of contamination and are used to
maintain or enhance a person’s health, hygiene or
appearance.

(ii) The term includes items such as medicines,
first aid supplies, cosmetics, toiletries (such as
toothpaste and mouthwash) and similar items. ]

Person in charge—[ The individual present at a
food facility responsible for the operation at the
time of inspection. ] A person designated by a retail
food facility operator to be present at a retail food
facility and responsible for the operation of the
retail food facility at the time of inspection.

[ Physical facilities—The structure and interior
surfaces of a food facility, including accessories
such as soap and towel dispensers and attachments
such as light fixtures and heating or air condition-
ing system vents.

Plumbing fixture—A receptacle or device that is
one or more of the following:

(i) Permanently or temporarily connected to the
water distribution system of the premises and de-
mands a supply of water from the system.

(ii) Discharges used water, waste materials or
sewage directly or indirectly to the drainage sys-
tem of the premises.

Plumbing system—The water supply and distribu-
tion pipes; plumbing fixtures and traps; soil, waste
and vent pipes; sanitary and storm sewers and
building drains, including their respective connec-
tions, devices and appurtenances within the pre-
mises; and water-treating equipment.

Poisonous or toxic material—A substance that is
not intended for ingestion and that fits within one
or more of the following categories:

(i) Cleaners and sanitizers, including cleaning
and sanitizing agents and agents such as caustics,
acids, drying agents, polishes and other chemicals.

(ii) Pesticides.

(iii) Substances necessary for the operation and
maintenance of the establishment, such as nonfood
grade lubricants, solvents and personal care items
that may be deleterious to health.

(iv) Substances that are not necessary for the
operation and maintenance of the establishment
and are on the premises for retail sale, such as
petroleum products and paints.

Potentially hazardous food—

(i) A food which consists, in whole or part, of
milk or milk products, eggs, meat, poultry, fish,
shellfish, edible crustacea or other ingredients, in-
cluding synthetic ingredients, which is in a form
capable of supporting rapid and progressive
growth of infectious or toxigenic microorganisms.

(ii) The term does not include foods that have a
PH level of 4.6 or below or a water activity of 0.85
or less under standard conditions or food products
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in hermetically sealed containers processed to
maintain commercial sterility.

Poultry—One or more of the following:

(i) A domesticated bird (chickens, turkeys, ducks,
geese or guineas), whether live or dead, as defined
in 9 CFR Chapter III, Subchapter A, Part 381
(relating to poultry products inspection regula-
tions).

(ii) A migratory waterfowl or game bird, such as
pheasant, partridge, quail, grouse, guineas, pigeon
or squab, whether live or dead, as defined in the
USDA regulations in 9 CFR Part 362 (relating to
voluntary poultry inspection regulations).

(iii) The term does not include ratites.

Primal cut—A basic major cut into which car-
casses and sides of meat are separated, such as a
beef round, pork loin, lamb flank or veal breast. ]

Proprietor—A person, partnership, association or
corporation conducting or operating a retail food
facility in this Commonwealth. The term is synony-
mous with the term “person” in the Model Food
Code.

Public eating or drinking place—A place within this
Commonwealth where food or drink is served to or
provided for the public, with or without charge. The term
does not include dining cars operated by a railroad
company in interstate commerce or a bed and breakfast
homestead or inn.

[ Public Eating and Drinking Places Law—The
act of May 23, 1945 (P.L. 926, No. 369) (35 P.S.
§§ 655.1—655.13).

Public water system—A system which provides
water to the public for human consumption, and
which has at least 15 service connections or regu-
larly serves an average of at least 25 individuals
daily at least 60 days out of the year, or as other-
wise specified in 25 Pa. Code Chapter 109 (relating
to safe drinking water).

(i) The term includes collection, treatment, stor-
age and distribution facilities under control of the
operator of the system and used in connection with
the system.

(ii) The term also includes a system which pro-
vides water for bottling or bulk hauling for human
consumption.

Ratite—An animal belonging to the same family
as ostriches, emus and rheas. |

Raw agricultural commodity—A food in its raw or
natural state, including fruits which are washed,
colored or otherwise treated in their unpeeled,
natural form prior to marketing, or as otherwise
defined in section 5722 of the Food Safety Act
(relating to definitions).

[ Ready-to-eat food—Any of the following types of
food:

(i) Food in a form that is edible without addi-
tional preparation to achieve food safety, such as
raw animal-derived foods that have been cooked in
accordance with § 46.361 or § 46.362 (relating to
cooking raw animal-derived foods; and microwave
cooking), or fish that have been frozen in accord-
ance with § 46.364 (relating to parasite destruction
in fish other than molluscan shellfish by freezing),

although additional preparation may occur for pal-
atability or aesthetic, epicurean, gastronomic or
culinary purposes.

(ii) Food that is raw or partially-undercooked
animal-derived food, where the food facility offer-
ing the food has complied with § 46.361(d)(1) and
the consumer notification requirements of § 46.423
(relating to consumer advisory required with re-
spect to animal-derived foods that are raw,
undercooked or not otherwise processed to elimi-
nate pathogens), although additional preparation
may occur for palatability or aesthetic, epicurean,
gastronomic or culinary purposes.

(iii) Food that is prepared in accordance with a
variance issued by the Department under
§ 46.361(d)(2) and § 46.1103 (relating to variances),
although additional preparation may occur for pal-
atability or aesthetic, epicurean, gastronomic or
culinary purposes.

(iv) Raw fruits and vegetables that are washed in
accordance with § 46.285 (relating to washing raw
fruits and vegetables).

(v) Fruits and vegetables that are cooked for hot
holding in accordance with § 46.363 (relating to
plant food cooking for hot holding).

(vi) Potentially hazardous food that is cooked in
accordance with the time and temperature require-
ments for that specific food in §§ 46.361—46.363,
and that is cooled as specified in § 46.384 (relating
to potentially hazardous food: cooling).

(vii) Plant food with respect to which further
washing, cooking or other processing is not re-
quired for food safety, and from which rinds, peels,
husks or shells (if naturally present) are removed.

Reduced oxygen packaging—

(i) The reduction of the amount of oxygen in a
package by removing oxygen; displacing oxygen
and replacing it with another gas or combination of
gases; or otherwise controlling the oxygen content
to a level below that normally found in the sur-
rounding 21% oxygen atmosphere.

(ii) A process as specified in subparagraph (i)
that involves a food for which Clostridium
botulinum is identified as a microbiological hazard
in the final packaged form.

(iii) The term includes vacuum packaging, modi-
fied atmosphere packaging and controlled atmo-
sphere packaging.

Refuse—Solid waste not carried by water through
the sewage system.

Registration—A grant to a person to operate a
food establishment within this Commonwealth as
required by section 14 of the Food Act (31 P.S.
§ 20.14).

Reg. Penna. Dept. Agr—An abbreviation connot-
ing that a food bearing that abbreviation on its
package label has been processed by a food estab-
lishment that is “registered with the Pennsylvania
Department of Agriculture” in accordance with sec-
tion 14(a) of the Food Act.

Restrict—To limit the activities of a food em-
ployee so that there is no risk of transmitting a
disease that is transmissible through food and the
food employee does not work with exposed food,
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clean equipment, utensils, linens and unwrapped
single-service or single-use articles.

Restricted egg—Any check, dirty egg, incubator
reject, inedible, leaker or loss as defined in Chapter
87 (relating to standards for grading and marketing
eggs).

Restricted use pesticide—A pesticide classified for
restricted use under section 3(d) of the Federal
Insecticide, Fungicide and Rodenticide Act of 1947
(7 U.S.C.A. § 136(d)), or a pesticide designated by
the Secretary for restricted use under section
7(b)(6) of the Pennsylvania Pesticide Control Act of
1973 (3 P. S. § 111.27(b)(6)). ]

Retail food establishment—|[ A food ]

(i) An establishment which stores, prepares, packages,
vends, offers for sale or otherwise provides food for
human consumption and which relinquishes possession of
food to a consumer directly, or indirectly, through a
delivery service such as home delivery of grocery orders
or delivery service provided by common carriers.

(ii) The term does not include dining cars oper-
ated by a railroad company in interstate commerce
or a bed and breakfast homestead or inn.

Retail food facility—A public eating or drinking
place or a retail food establishment. The term is
synonymous with the term “food establishment” in
the Model Food Code.

Retail food facility operator—The entity that is
legally responsible for the operation of the retail
food facility, such as the owner, owner’s agent or
other person.

Retail Food Facility Safety Act—The Retail Food
Facility Safety Act (3 Pa.C.S. §§ 5701—5714).

[ Risk—The likelihood that an adverse health ef-
fect will occur within a population as a result of a
hazard in a food.

Safe material—One or more of the following:

(i) An article manufactured from or composed of
materials that may not reasonably be expected to
result, directly or indirectly, in their becoming a
component or otherwise affecting the characteris-
tics of any food.

(ii) An additive that is used as specified in sec-
tion 409 or section 706 of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C.A. §§ 301 and 376).

(iii) A material that is not an additive and that is
used in conformity with applicable regulations of
the FDA.

Sanitization—The application of cumulative heat
or chemicals on cleaned food-contact surfaces that,
when evaluated for efficacy, is sufficient to yield a
reduction of five logs, which is equal to a 99.999%
reduction, of representative disease microorgan-
isms of public health importance.

Sealed—Free of cracks or other openings that
allow the entry or passage of moisture. ]

Secretary—The Secretary of the Department or an
authorized representative, employee or agent of the De-
partment.

[ Service animal—An animal such as a guide dog,
signal dog or other animal individually trained to
provide assistance to an individual with a disabil-
ity.

Servicing area—An operating base location to
which a mobile food facility or transportation ve-
hicle returns regularly for things such as discharg-
ing liquid or solid wastes, refilling water tanks and
ice bins and boarding food.

Sewage—A substance, which contains waste prod-
ucts or excrements or other discharges from the
bodies of human beings or animals and any noxious
or deleterious substance being harmful or inimical
to the public health, or to animal or aquatic life, or
to the use of water for domestic water supply or for
recreation.

Shellfish control authority—A State, Federal, for-
eign, tribal or other government entity legally re-
sponsible for administering a program that in-
cludes certification of molluscan shellfish
harvesters and dealers for interstate commerce.

Shellfish permit—A permit issued by the Depart-
ment in accordance with Chapter 49 (relating to
shellfish) and the National Shellfish Sanitation Pro-
gram, that authorizes a person to operate a food
establishment for shellfish.

Shellfish permit holder—The entity that meets the
following conditions:

(i) Is legally responsible for the operation of the
food establishment such as the owner, owner’s
agent or other person.

(ii) Possesses a valid shellfish permit to operate a
shellfish food establishment.

Shellstock—Raw, in-shell molluscan shellfish.

Shiga toxin-producing Escherichia coli—Any E.
coli capable of producing Shiga toxins, also called
Verocytotoxins or Shiga-like toxins. This includes,
but is not limited to, E. coli serotypes O157:H7,
0157:NM and O157:H.

Shucked shellfish—Molluscan shellfish that have
one or both shells removed.

Single-service articles—Tableware, carry-out uten-
sils and other items such as bags, containers, place
mats, stirrers, straws, toothpicks and wrappers that
are designed and constructed for one time, one
person consumer use after which they are intended
for discard.

Single-use articles—

(i) Utensils and bulk food containers designed
and constructed to be used once and discarded.

(ii) The term includes items such as wax paper,
butcher paper, plastic wrap, formed aluminum food
containers, jars, plastic tubs or buckets, bread
wrappers, pickle barrels, ketchup bottles and num-
ber 10 cans which do not meet the materials,
durability, strength and cleanability specifications
in §§ 46.521(a), 46.541(a) and 46.542(a) and (b) (relat-
ing to materials in multiuse utensils and food-
contact surfaces; durability and strength; and
cleanability of multiuse food-contact surfaces and
CIP equipment) for multiuse utensils.

(iii) The term does not include formed aluminum
containers used in conjunction with pan liners that
may be reused to cook nonpotentially hazardous
baked goods.

Slacking—The process of moderating the tem-
perature of a food such as allowing a food to
gradually increase from a temperature of -23°C
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(-10°F) to -4°C (25°F) in preparation for deep-fat
frying or to facilitate even heat penetration during
the cooking of previously block-frozen food such as
spinach.

Smooth—One or more of the following:

(i) A food-contact surface having a surface free of
pits and inclusions with cleanability equal to or
exceeding that of (100 grit) number-3 stainless steel.

(ii) A nonfood-contact surface of equipment hav-
ing a surface equal to that of commercial grade
hot-rolled steel free of visible scale.

(iii) A floor, wall or ceiling having an even or
level surface with no roughness or projections that
renders it difficult to clean.

Substance—A material intended for use in pro-
ducing, manufacturing, packaging, processing, pre-
paring, treating, transporting or holding food and
any source of radiation intended for any use.

Sulfiting agent—A substance which imparts a
residual of sulfur dioxide.

Table—mounted equipment—Equipment that is
not portable and is designed to be mounted off the
floor on a table, counter or shelf.

Tableware—Eating, drinking and serving utensils
for table use such as plates, flatware (including
forks, knives and spoons) and hollowware (includ-
ing bowls, cups, serving dishes and tumblers).

Temperature measuring device—A thermometer,
thermocouple, thermistor or other device that indi-
cates the temperature of food, air or water.

Temporary food facility—A food facility that oper-
ates for a period of no more than 14 consecutive
days in a fixed location and in conjunction with a
single event or celebration (such as a fair, festival,
carnival or other transitory gathering).

Temporary license—Either of the following:
(i) A license that is the following:

(A) Issued to the operator of a temporary food
facility.

(B) Valid for the duration of a particular event or
celebration (such as a fair or carnival) of no more
than 14 days duration (whether these days are
consecutive or nonconsecutive).

(C) Issued to the operator with respect to no
more than three events or celebrations in a particu-
lar calendar year.

(ii) A license that is the following:

(A) Issued to a food facility operator operating a
food facility, whether stationary or mobile.

(B) In operation for a total of no more than 14
days within a particular calendar year.

(C) Not in conjunction with an event or celebra-
tion.

USDA—The United States Department of Agricul-
ture.

Utensil—A food-contact implement or container
used in the storage, preparation, transportation,
dispensing, sale or service of food. The term in-
cludes the following:

(i) Kitchenware or tableware that is multiuse,
single-service or single-use.

(ii) Gloves used in contact with food.

(iii) The temperature sensing probes of food tem-
perature measuring devices.

(iv) Probe-type price or identification tags used
in contact with food.

Utility sink—A sink used for the disposal of mop
water or other similar liquid waste.

Vacuum packaging—A type of reduced oxygen
packaging in which air is removed from a package
of food and the package is hermetically sealed so
that a vacuum remains inside the package, such as
sous vide.

Variance—A written document issued by the De-
partment that authorizes a modification or waiver
of one or more requirements of this chapter if, in
the opinion of the Department, a health hazard or
nuisance will not result from the modification or
waiver.

Vending machine—A self-service device that, upon
insertion of a coin, paper currency, token, card or
key, dispenses unit servings of food in bulk or in
packages without the necessity of replenishing the
device between each vending operation.

Vending machine location—The room, enclosure,
space or area where one or more vending machines
are installed and operated. The term includes the
storage areas and areas on the premises that are
used to service and maintain the vending machines.

Warewashing—The cleaning and sanitizing of
food-contact surfaces of equipment and utensils.

Water activity or a,—A measure of the free mois-
ture in a food, obtained by dividing the water
vapor pressure of the substance by the vapor pres-
sure of pure water at the same temperature. Water
activity is typically indicated by the symbol a.

Water for human consumption—The term includes
water that is used for drinking, bathing and show-
ering, cooking, dishwashing or maintaining oral
hygiene.

Whole-muscle, intact beef—Whole muscle beef that
is not injected, mechanically tenderized, recon-
structed, or scored and marinated, from which beef
steaks may be cut. ]

(Editor’s Note: The following section is new and printed
in regular type to enhance readability.)

§ 46.4. Adoption of Model Food Code.

The provisions, terms, procedures, appendices and stan-
dards in the current edition of the Model Food Code are
adopted to the extent they do not conflict with one or
more of the following:

(1) The Retail Food Facility Safety Act.
(2) The Food Safety Act.
(3) This chapter.
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Subchapter B. [ MANAGEMENT AND PERSONNEL ]
(Reserved)

(Editor’s Note: As part of this proposed rulemaking, the
Department is proposing to rescind Subchapter B which
appears in 7 Pa. Code pages 46-17—46-28, serial pages
(356767), (356768) and (301595)—(301604).)

Sec.

46.101. (Reserved).
46.102. (Reserved).
46.111—46.115.  (Reserved).
46.131—46.137.  (Reserved).
46.151—46.153.  (Reserved).

Subchapter C. FOOD
[ CHARACTERISTICS |

§ 46.201. [ Food shall be safe, unadulterated and
honestly presented ] (Reserved).

[ Food shall be safe, unadulterated and—in ac-
cordance with § 46.421(b) (relating to accurate rep-
resentation)—honestly presented. ]

FOOD SOURCES
§ 46.211. [ Food sources ] (Reserved).

[ Food shall be obtained from sources that com-
ply with the Food Act, the Public Eating and
Drinking Places Law and this chapter. Records of
food sources shall be maintained and made avail-
able for review upon request by the Department. ]

§ 46.212. Food prepared in a private home.

(a) General. Food prepared in a private home[ , not
approved by the Department, may not ] may be used
or offered for human consumption in a retail food
facility[ . ] if the following apply:

(1) The food is not potentially hazardous food.

(2) The food is used or offered for human con-
sumption by any of the following organizations:

(i) A tax-exempt organization under section
501(c)(3) of the Internal Revenue Code of 1986 (26
U.S.C.A. § 501(c)(3)).

(ii) A volunteer fire company or ambulance, reli-
gious, charitable, fraternal, veterans, civic, sports-
men, agricultural fair or agricultural association or
a separately chartered auxiliary of an association
on a nonprofit basis.

(iii) An organization that is established to pro-
mote and encourage participation and support for
extracurricular recreational activities for youth of
primary and secondary public, private and paro-
chial school systems on a nonprofit basis.

(3) The organization that uses or offers the food
for human consumption informs consumers that
the organization uses or offers food that has been
prepared in private homes that are not licensed or
inspected.

(4) The food is donated to an organization de-
scribed under paragraph (2).

(b) Private homes that are registered food estab-
lishments under the Food Safety Act. Food prepared
in a private home may be offered for human con-
sumption in a retail food facility if the private
home is registered with the Department as a food
establishment under the Food Safety Act.

(Editor’s Note: As part of this proposed rulemaking, the
Department is proposing to rescind §§ 46.213—46.216
which appear in 7 Pa. Code pages 46-31—46-32, serial
pages (301607) and (301608).)

Sec.
46.213—46.216.  (Reserved).

§ 46.217. Milk and milk products.

Milk and milk products [ shall be obtained from

sources that comply | may be offered for human
consumption in a retail food facility if the facility
complies with section 2 of the Milk Sanitation Law (31
P.S. § 646).

(Editor’s Note: As part of this proposed rulemaking, the
Department is proposing to rescind §§ 46.218—46.222,
46.241—46.251, 46.261, 46.262, 46.281—46.286, 46.301—
46.307, 46.321—46.323, 46.341—46.344, 46.361—46.366,
46.381—46.385, 46.401, 46.402, 46.421—46.423, 46.441
and 46.461 which appear in 58 Pa. Code pages 46-32—
46-63, serial pages (301608)—(301639).)

Sec.

46.218—46.222.  (Reserved).
46.241—46.251.  (Reserved).
46.261. (Reserved).
46.262. (Reserved).
46.281—46.286.  (Reserved).
46.301—46.307.  (Reserved).
46.321—46.323.  (Reserved).
46.341—46.344.  (Reserved).
46.361—46.366.  (Reserved).
46.381—46.385.  (Reserved).
46.401. (Reserved).
46.402. (Reserved).
46.421—46.423.  (Reserved).
46.441. (Reserved).
46.461. (Reserved).

Subchapter D. [ EQUIPMENT, UTENSILS AND
LINENS ] (Reserved)

(Editor’s Note: As part of this proposed rulemaking, the
Department is proposing to rescind Subchapter D which
appears in 58 Pa. Code pages 46-63—46-97, serial pages
(301639), (301640), (351231), (351232) and (301643)—
(301673).)

Sec.

46.501. (Reserved).
46.521—46.523.  (Reserved).
46.541—46.544.  (Reserved).
46.561—46.563.  (Reserved).
46.581—46.595.  (Reserved).
46.611—46.615.  (Reserved).
46.631—46.634.  (Reserved).
46.651. (Reserved).
46.652. (Reserved).
46.671—46.676.  (Reserved).
46.691—46.693. (Reserved).
46.711—46.719.  (Reserved).

46.731. (Reserved).
46.751—46.753.  (Reserved).
46.771—46.775.  (Reserved).

Subchapter E. [ WATER, PLUMBING AND WASTE
WATER ] (Reserved)
(Editor’s Note: As part of this proposed rulemaking, the
Department is proposing to rescind Subchapter E which

appears in 58 Pa. Code pages 46-97—46-110, serial pages
(301673)—(301686).)

Sec.

46.801—46.806.  (Reserved).
46.821—46.825.  (Reserved).
46.841—46.844.  (Reserved).
46.861—46.863.  (Reserved).
46.881—46.886.  (Reserved).
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Subchapter F. [ PHYSICAL FACILITIES ] (Reserved)

(Editor’s Note: As part of this proposed rulemaking, the
Department is proposing to rescind Subchapter F which
appears in 58 Pa.Code pages 46-110—46-120, serial
pages (301686)—(301696).)

Sec.

46.901. (Reserved).
46.902. (Reserved).
46.921. (Reserved).
46.922. (Reserved).

46.941—46.946.  (Reserved).
46.961—46.965.  (Reserved).
46.981. (Reserved).
46.982. (Reserved).

Subchapter G. [ POISONOUS OR TOXIC
MATERIALS ] (Reserved)

(Editor’s Note: As part of this proposed rulemaking, the
Department is proposing to rescind Subchapter G which
appears in 58 Pa.Code pages 46-121—46-125, serial
pages (301697)—(301701).)

Sec.

46.1001. (Reserved).
46.1002. (Reserved).
46.1021—46.1029.  (Reserved).
46.1041. (Reserved).

Subchapter H. ADMINISTRATIVE PROCEDURES
ACCESS, APPROVALS AND VARIANCES
§ 46.1101. Access to retail food facilities.

After the Department or licensor presents identifica-
tion, the person in charge shall allow the Department or
licensor to determine if the retail food facility is in
compliance with this chapter by allowing access to the
facility, allowing inspection and providing information
and records specified in this chapter and to which the
Department or licensor is entitled under the [ Public

Eating and Drinking Places Law, the Food Act ]
Retail Food Facility Safety Act and any other relevant
statutory or food regulatory authority during the retail
food facility’s hours of operation and other reasonable
times if the facility is not open during normal business
hours.

§ 46.1102. Obtaining Department or licensor ap-
proval.

& * & * &

(b) Written request. A person seeking an approval from
the Department or a licensor under this chapter shall
submit a written request for approval to the entity from
which approval is sought. If approval is sought from the
Department, the written request shall be mailed or
delivered to the following address:

Pennsylvania Department of Agriculture
Bureau of Food Safety and Laboratory Services
[ Attn: Chief, Division of Food Safety |
2301 North Cameron Street

Harrisburg, Pennsylvania 17110-9408

& * & * &

(e) Standard for approval. The Department or licensor
shall grant approval if it determines the approval would

not constitute or cause a violation of the [ Food Act, the
Public Eating and Drinking Places Law ] Retail
Food Facility Safety Act or this chapter, and that no
health hazard would result from the approval.

§ 46.1103. Variances.

(a) Modifications and waivers. The Department may
grant a variance by modifying or waiving the require-
ments of this chapter if—in the opinion of the Depart-
ment—a health hazard will not result from the variance.
If a variance is granted, the Department will retain the
information specified in subsection (b) in its records for
the retail food facility and provide a copy of the
approved variance to the licensor if the licensor is
an entity other than the Department.

(b) Documentation of proposed variance and justifica-
tion. Before a variance from a requirement of this chapter
is approved, the information that shall be provided by the
person requesting the variance and retained in the
Department’s file on the retail food facility includes the
following:

* & * S *

(¢) Conformance with approved procedures. If the De-
partment grants a variance as specified in subsection (a),
or an HACCP plan is otherwise required as specified in
§ 46.1122(a), the retail food facility operator shall do the
following:

(2) Maintain and provide to the Department or licen-
sor, upon request, records specified in § 46.1122(b)(4)
and (5) that demonstrate that the following are routinely
employed:

PLAN SUBMISSION AND APPROVAL
§ 46.1121. Facility and operating plans.

(a) When plans are required. A retail food facility
licensing applicant or retail food facility operator shall
have plans and specifications reviewed by the Depart-
ment or licensor and will submit these properly prepared
plans and specifications (as described in subsection (b)) to
the Department or licensor for review and approval
(using the procedure described in § 46.1142 (relating to
application procedure for appropriate license [ or regis-

tration ])) before any of the following:
(1) The construction of a retail food facility.

(2) The conversion of an existing structure for use as a
retail food facility.

(3) The remodeling of a retail food facility (including
installation and use of any new major food equipment for
heating, cooling and hot and cold holding food) or a
change of type of retail food facility or food operation if
the Department or licensor determines that plans and
specifications are necessary to ensure compliance with
this chapter.

(4) A change of ownership of a retail food facility.

(b) Contents of the plans and specifications. The plans
and specifications for a retail food facility shall include
(as required by the Department or licensor based on the
type of operation, type of food preparation and foods
prepared) the following information to demonstrate con-
formance with this chapter:

(1) Intended menu and consumer advisory intentions, if
a consumer advisory is required under [ § 46.423 (relat-
ing to consumer advisory required with respect to
animal-derived ] the Model Food Code for animal
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foods that are raw, undercooked or not otherwise pro-
cessed to eliminate pathogens[ ) ].
ES * ES * &

(7) Other information that may be required by the
Department or licensor for the proper review of the
proposed construction, conversion or modification of a
retail food facility, and requested by the Department or
licensor in writing.

§ 46.1122. HACCP plans.
(a) When [ a ] an HACCP plan is required.

(1) Before engaging in an activity that requires [a ]
an HACCP plan, a retail food facility applicant or retail
food facility operator shall submit to the Department or
licensor for approval a properly prepared HACCP plan as
specified in subsection (b) and the relevant provisions of
this chapter if any of the following occurs:

(i) Submission of [ a] an HACCP plan is required
according to applicable Federal or State laws.
specified in
§ 46.401 or

(ii) A wvariance is required as
[ § 46.250(b)(2)(ii), § 46.361(d)(2),
§ 46.589(b) ] the Model Food Code.

& * & * &

(2) A retail food facility applicant or retail food facility
operator shall have a properly prepared HACCP plan as
specified in [ § 46.402 (relating to reduced oxygen
packaging) ] the Model Food Code for reduced
oxygen packaging.

(b) Contents of [ @ 1 an HACCP plan. For a retail food
facility that is required in subsection (a) to have [ a ] an
HACCP plan, the plan and specifications shall indicate
the following:

* * & * *k

§ 46.1123. Confidentiality of trade secrets.

The Department or licensor will treat as confidential
information that meets the criteria specified in law for a
trade secret and is contained on inspection report forms
and in the plans and specifications submitted as specified
in §§ 46.1121(b) and 46.1122(b) (relating to facility and
operating plans; and HACCP plans).

§ 46.1124. Preoperational inspection of construc-
tion.

The Department or licensor will conduct one or more
preoperational inspections to verify that the retail food
facility is constructed and equipped in accordance with
the approved plans and approved modifications of those
plans, and variances granted under § 46.1103 (relating to
variances). The Department or licensor will also verify
the retail food facility is otherwise in compliance with
this chapter[ , the Food Act and the Public Eating
and Drinking Places Law ] and the Retail Food
Facility Safety Act.

REQUIREMENTS FOR OPERATION

§ 46.1141. [ Requirement: license or registration ]
License requirement.

(a) General requirement. A person may not operate a
retail food facility without a valid [ registration issued
by the Department, or ] license issued by the Depart-
ment or licensor, unless otherwise provided in subsection

(b).

(o) [ Exceptions.

(1) A building, structure or place owned, leased
or otherwise in possession of a person or municipal
corporation or public or private organization, used
or intended to be used by two or more farmers or
an association of farmers for the purpose of selling
food directly to consumers—otherwise known as a
farmer’s market—shall be considered to be a single
retail food establishment for purposes of registra-
tion under section 14 of the Food Act (31 P.S.
§ 20.14).

(2) ] Exemptions. The following [ food establish-
ments ] retail food facilities are exempt from [ regis-
tration ] licensure requirements under [ section 14 of

the Food Act ] the Retail Food Facility Safety Act
but remain subject to the inspection provisions and
all other provisions of the Retail Food Facility
Safety Act:

[ G) Vehicles used primarily for the transporta-
tion of a consumer commodity in bulk or quantity
to manufacturers, packers, processors or wholesale
or retail distributors.

(ii) A food establishment in which at least 50% of
the commodities sold were produced on the farm
on which the food establishment is located.

(iii) A food establishment in which food or bever-
ages are sold only through a vending machine.

(iv) A food establishment in which only prepack-
aged, nonpotentially hazardous food or beverages

are sold. ]

(1) A retail food facility in which only prepack-
aged, nonpotentially hazardous food or beverages
are sold.

(2) A retail food facility that sells only raw agri-
cultural commodities.

(8) A retail food facility that is exempt from
licensure by an order of the Secretary that has
been published in the Pennsylvania Bulletin in
accordance with section 5703(b)(1) of the Retail
Food Facility Safety Act (relating to license re-
quired) if the licensor is the Department.

(4) A retail food facility that is exempt from
licensure by an order of the local government unit
or units having licensing authority in accordance
with section 5703(b)(1) of the Retail Food Facility
Safety Act if the licensor is an entity other than the
Department.

(¢) License interval. A license certificate issued by
the Department under this chapter sets forth the
license expiration date. The license interval varies,
in accordance with the risk-based factors identified
in the Model Food Code, as follows:

(1) 24-month license interval.

(i) The license interval is 24 months with respect
to a retail food facility that:

(A) Serves or sells only pre-packaged, nonpoten-
tially hazardous foods (non-time/temperature con-
trol for safety foods).

(B) Prepares only nonpotentially hazardous foods
(non-time/temperature control for safety foods).

(C) Heats only commercially processed, poten-
tially hazardous foods (time/temperature Control
for Safety Food (TCS foods)) for hot holding.
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(D) Does not cool potentially hazardous foods
(TCS foods) for hot holding.

(ii) Examples of the type of retail food facility
that would typically be subject to the 24-month
license interval in subparagraph (i) are conve-
nience store operations, hot dog carts and coffee
shops.

(iii) The license interval for a retail food facility
is 24 months if the retail food facility would other-
wise be subject to the 18-month license interval in
paragraph (2) but demonstrates to the Department,
through historical documentation, that it has
achieved and documented active managerial con-
trol of foodborne illness risk factors identified in
the Model Food Code. These risk factors include:

(A) A history of noncompliance with provisions
regarding foodborne illness risk factors or critical
items.

(B) Specialized processes conducted.
(C) Food preparation a day in advance of service.
(D) Large numbers of people served.

(E) A history of foodborne illnesses or complaints,
or both.

(F) Highly susceptible population served.
(2) 18-month license interval.

(i) The license interval is 18 months with respect
to a retail food facility that:

(A) Has a limited menu.

(B) Prepares/cooks and serves most products im-
mediately.

(C) May involve hot and cold holding of poten-
tially hazardous foods (TCS foods) after prepara-
tion or cooking.

(D) Limits complex preparation of potentially
hazardous foods (TCS foods) requiring cooking,
cooling, and reheating for hot holding to only a few
potentially hazardous foods (TCS foods).

(ii) Examples of the type of retail food facility
that would typically be subject to the 18-month
license interval in subparagraph (i) are retail food
store operations that have only a limited number of
separate departments (such as deli, bakery, pro-
duce, seafood or meat area), institutional facilities
that do not serve a highly susceptible population
and quick food service operations.

(iii) The license interval for a retail food facility
is 18 months if the retail food facility would other-
wise be subject to the 12-month license interval in
paragraph (3) but demonstrates to the Department,
through historical documentation, that it has
achieved and documented active managerial con-
trol of foodborne illness risk factors in paragraph

@.

(iv) The license interval for a retail food facility
is 18 months if the retail food facility would other-
wise be subject to the 24-month license interval in
paragraph (1), but the retail food facility is newly-
licensed or has not yet demonstrated to the Depart-
ment, through historical documentation, that it has
achieved and documented active managerial con-
trol of foodborne illness risk factors in paragraph

@.

(8) 12-month license interval.

(i) The license interval is 12 months with respect
to a retail food facility that:

(A) Has an extensive menu and entails handling
of raw ingredients.

(B) Has complex preparation including cooking,
cooling and reheating for hot holding involves
many potentially hazardous foods (TCS foods).

(C) Uses a variety of processes that require hot
and cold holding of potentially hazardous food
(TCS foods).

(ii) Examples of the type of retail food facility
that would typically be subject to the 12-month
license interval in subparagraph (i) are full service
restaurants or retail food stores with a full range of
separate departments (such as deli, bakery, pro-
duce, seafood or meat area) that includes ready-to-
eat foods from a café, salad bar or hot food bar.

(iii) The license interval for a retail food facility
is 12 months if the retail food facility would other-
wise be subject to the 6-month license interval in
paragraph (4) but demonstrates to the Department,
through historical documentation, that it has
achieved and documented active managerial con-
trol of foodborne illness risk factors in paragraph

).

(iv) The license interval for a retail food facility
is 12 months if the retail food facility would other-
wise be subject to the 18-month license interval in
paragraph (2), but the retail food facility is newly-
licensed or has not yet demonstrated to the Depart-
ment, through historical documentation, that it has
achieved and documented active managerial con-
trol of foodborne illness risk factors in paragraph

).
(4) 6-month license interval.

(i) The license interval is 6 months with respect
to a retail food facility that serves a highly suscep-
tible population or that conducts specialized pro-
cesses such as smoking, curing or reduced oxygen
packaging to extend shelf life.

(ii) Examples of the type of retail food facility
that would typically be subject to the 6-month
license interval in subparagraph (i) are preschools,
hospitals, nursing homes and establishments con-
ducting processing at retail.

(iii) The license interval for a retail food facility
is 6 months if the retail food facility would other-
wise be subject to the 12-month license interval in
paragraph (3), but the retail food facility is newly-
licensed or has not yet demonstrated to the Depart-
ment, through historical documentation, that it has
achieved and documented active managerial con-
trol of foodborne illness risk factors in paragraph

.
§ 46.1142. Application procedure for appropriate license
[ or registration 1.

Prior to the opening of a retail food facility, the
operator shall contact the Department or licensor to
obtain the appropriate application form for the required
license [ or registration ]. The Department or licensor
will supply the applicant with the appropriate form,
based upon the type of retail food facility involved. [ If
the food facility is a public eating and drinking
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place, the applicant shall obtain a license. If the
food facility is a retail food establishment, the
applicant must obtain a registration. A single loca-
tion (such as a grocery store that also serves hot
ready-to-eat foods) might require both a license
and a registration. ]

§ 46.1143. Issuance.

(a) New, converted or remodeled retail food facilities.
For retail food facilities that are required to submit plans
as specified in § 46.1121(a) (relating to facility and
operating plans), the Department [ will issue a regis-
tration, or the Department ] or licensor will issue a
license to the applicant after the following occur:

* * * * *

(b) License [ or registration] renewal. The retail
food facility operator of an existing retail food facility
shall submit an application, the required fee and be in
compliance with this chapter prior to issuance [ by the
Department of a renewed registration or license, or
the issuance ] of a renewed license by the Department
or a licensor.

(¢c) Change of ownership. Licenses [ and registra-
tions ] are nontransferable. New owners shall apply to
the Department or licensor in accordance with § 46.1142
(relating to application procedure for appropriate license
[ or registration ]).

§ 46.1144. Conditions of retention: responsibilities of the
retail food facility operator.

To retain a license [ or registration ] issued by the
Department or licensor under this chapter, a retail food
facility operator shall do the following:

(1) Post the license [ or registration ] in a location in
the retail food facility that is conspicuous to consumers
and the Department or licensor.

& * & * *

(3) If a retail food facility is required in § 46.1122(a)
(relating to HACCP plans) to operate under [a] an

HACCP plan, comply with the plan as specified in
§ 46.1103(c).

(4) Immediately contact the Department or licensor to
report an illness of a food employee as specified in
[ § 46.111(b) (relating to duty to report disease or
medical condition) ] Subpart 2-201 of the Model
Food Code.

(5) Immediately discontinue operations and notify the
Department or licensor if an imminent health hazard
may exist because of an emergency such as a fire, flood,
extended interruption of electrical or water service, sew-
age backup, misuse of poisonous or toxic materials, onset
of an apparent foodborne illness outbreak, gross unsani-
tary occurrence or condition or other circumstance that
may endanger public health. A retail food facility opera-
tor need not discontinue operations in an area of a facility
that is unaffected by the imminent health hazard.

(6) Not resume operations discontinued in accordance
with paragraph (5) or otherwise according to the [ Public
Eating and Drinking Places Law or the Food Act ]
Retail Food Facility Safety Act until approval is
obtained from the Department or licensor.

(7) Allow representatives of the Department or licensor
access to the retail food facility as specified in § 46.1101
(relating to access to retail food facilities).

& & * & *

(9) [ Upgrade or replace refrigeration equipment
as specified in § 46.385(a)(3) (relating to potentially
hazardous food: hot and cold holding), by December
13, 2008, if the circumstances specified in para-
graph (8)(i) and (ii) do not occur first, and unless a
variance has been approved as specified in
§ 46.1103.

(10) ] Comply with directives of the Department or
licensor including time frames for corrective actions speci-
fied in inspection reports, notices, orders, warnings and
other directives issued by the Department or licensor in
regard to the operator’s retail food facility or in response
to community emergencies.

[ A1) ] (10) Accept notices issued and served by the
Department or licensor according to the [ Public Eating
and Drinking Places Law or the Food Act ] Retail
Food Facility Safety Act.

(11) Remit a fee owed to the Department under
section 5703(j) of the Retail Food Facility Safety Act
(relating to license required) within the time pre-
scribed by the Department.

(12) Remit a civil penalty assessed against the
retail food facility operator under the Retail Food
Facility Safety Act or this chapter within 30 days of
the later of either of the following:

(i) The effective date of the final adjudication
assessing the civil penalty.

(ii) The expiration of the applicable deadline by
which the final adjudication could be appealed to
an appellate court of the Commonwealth.

Subpart C. MISCELLANEOUS PROVISIONS
CHAPTER 76. FOOD EMPLOYEE CERTIFICATION

(Editor’s Note: As part of this proposed rulemaking, the
Department is proposing to rescind §§ 76.1—76.17 and
76.19 which appear in 58 Pa. Code pages 76-1—76-18,
serial pages (304941)—(304958).)

Sec.
76.1—76.17. (Reserved).
76.19. (Reserved).

(Editor’s Note: Sections 76.20 and 79.21 are new and
printed in regular type to enhance readability.)

§ 76.20. Definitions.

The following words and terms, when used in this
chapter, have the following meanings, unless otherwise
defined in Chapter 46 (relating to food code):

Act—The Food Employee Certification Act (3 Pa.C.S.
§§ 6501—6510).

Certificate—A certificate of completion issued by a
certification program that has been evaluated and listed
by an accrediting agency that has been recognized by the
Conference for Food Protection Standards for Accredita-
tion of Food Protection Manager Certification Program.

Conference for Food Protection—An independent, Na-
tional voluntary nonprofit organization to promote food
safety and consumer protection. Participants in this
organization include Federal, State and local regulatory
agencies, universities, test providers, certifying organiza-
tions, consumer groups, food service and retail store trade
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associations, and retail food facility operators. The objec-
tives of the organization include identifying and address-
ing food safety problems and promoting uniformity of
regulations in food protection.

Department—The Department of Agriculture of the
Commonwealth.

Employee—As defined in 3 Pa.C.S. § 5702 (relating to
definitions).

§ 76.21. Certification programs.

(a) General recognition of certification programs. For
purposes of compliance with the act, the Department
recognizes certification programs, including examinations
developed under those programs, that are evaluated and
listed by an accrediting agency that has been recognized
by the Conference for Food Protection as conforming to
the Conference for Food Protection Standards for Accredi-
tation of Food Protection Manager Certification Program.

(b) List of acceptable certification programs. The De-
partment maintains a current list of Department-
recognized certification programs. The Department will:

(1) Publish the current list in the Pennsylvania Bulle-
tin annually and when the list is revised.

(2) Post the current list on the Department’s web site
at www.agriculture.state.pa.us.

(3) Provide a copy of the current list upon request
directed to the Department’s Bureau of Food Safety and
Laboratory Services at (717) 787-4315 or the following
mailing address:

Pennsylvania Department of Agriculture
Bureau of Food Safety and Laboratory Services
ATTN: Food Employee Certification

2301 North Cameron Street

Harrisburg, Pennsylvania 17110-9408

[Pa.B. Doc. No. 12-1514. Filed for public inspection August 10, 2012, 9:00 a.m.]

GAME COMMISSION

[ 58 PA. CODE CH. 141]
Hunting and Trapping; Permitted Devices

To effectively manage the wildlife resources of this
Commonwealth, the Game Commission (Commission) pro-
posed at its June 26, 2012, meeting to amend § 141.18
(relating to permitted devices) to permit the use of
electronic crow decoys to hunt crows.

The proposed rulemaking will not have an adverse
impact on the wildlife resources of this Commonwealth.

The authority for the proposed rulemaking is 34
Pa.C.S. (relating to Game and Wildlife Code) (code).

The proposed rulemaking was made public at the June
26, 2012, meeting of the Commission. Comments can be
sent, until September 21, 2012, to the Director, Bureau of
Information and Education, Game Commission, 2001
Elmerton Avenue, Harrisburg, PA 17110-9797.

1. Purpose and Authority

Each year the Commission is asked to review the
potential use of certain devices for hunting or trapping
purposes that are otherwise prohibited by statute or
regulation. As part of the review process, the Commission
generally reviews to what degree use of a given device

might negatively impact principles of resource conserva-
tion, equal opportunity or public safety. The Commission
has recently been requested to review the use of elec-
tronic crow decoys for use in the hunting of crows. After
thoughtful review, the Commission determined that use of
these devices for crow hunting purposes would be accept-
able due to negligible impacts to the previously men-
tioned principles.

Section 2102(b)(1) of the code (relating to regulations)
authorizes the Commission to “promulgate regulations
relating to seasons and bag limits for hunting or furtak-
ing, the possession of certain species or parts thereof, the
number and types of devices and equipment allowed, the
identification of devices and the use and possession of
devices.” Section 2102(a) of the code provides that “The
commission shall promulgate such regulations as it deems
necessary and appropriate concerning game or wildlife
and hunting or furtaking in this Commonwealth, includ-
ing regulations relating to the protection, preservation
and management of game or wildlife and game or wildlife
habitat, permitting or prohibiting hunting or furtaking,
the ways, manner, methods and means of hunting or
furtaking, and the health and safety of persons who hunt
or take wildlife or may be in the vicinity of persons who
hunt or take game or wildlife in this Commonwealth.”
The amendments to § 141.18 are proposed under this
authority.

2. Regulatory Requirements

The proposed rulemaking will amend § 141.18 to per-
mit the use of electronic crow decoys to hunt crows.

3. Persons Affected

Persons wishing to hunt crows through the use of crow
decoys within this Commonwealth may be affected by the
proposed rulemaking.

4. Cost and Paperwork Requirements

The proposed rulemaking should not result in addi-
tional cost or paperwork.

5. Effective Date

The proposed rulemaking will be effective upon final-
form publication in the Pennsylvania Bulletin and will
remain in effect until changed by the Commission.

6. Contact Person

For further information regarding the proposed rule-
making, contact Richard R. Palmer, Director, Bureau of
Wildlife Protection, 2001 Elmerton Avenue, Harrisburg,
PA 17110-9797, (717) 783-6526.

CARL G. ROE,
Executive Director

Fiscal Note: 48-347. No fiscal impact; (8) recommends
adoption.

Annex A
TITLE 58. RECREATION
PART III. GAME COMMISSION
CHAPTER 141. HUNTING AND TRAPPING
Subchapter A. GENERAL
§ 141.18. Permitted devices.

The following devices may be used to hunt or take
wildlife:

* & * ** *
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(4) Electronic illuminating devices that are affixed at
the aft end of a bolt or arrow and used solely for the
purpose of locating or tracking bolt or arrow flight after
being launched from a crossbow or bow.

(5) Electronic crow decoys used solely for har-
vesting crows.
[Pa.B. Doc. No. 12-1515. Filed for public inspection August 10, 2012, 9:00 a.m.]

[ 58 PA. CODE CH. 135]
Lands and Buildings; Unlawful Actions

To effectively manage the wildlife resources of this
Commonwealth, the Game Commission (Commission) pro-
posed at its June 26, 2012, meeting to amend § 135.2
(relating to unlawful actions) to create a regulatory
violation to possess, maintain, operate, occupy or travel
by all-terrain vehicle (ATV) or snowmobile in a manner
not in accordance with the standards in 75 Pa.C.S.
(relating to Vehicle Code).

The proposed rulemaking will not have an adverse
impact on the wildlife resources of this Commonwealth.

The authority for the proposed rulemaking is 34
Pa.C.S. (relating to Game and Wildlife Code) (code).

The proposed rulemaking was made public at the June
26, 2012, meeting of the Commission. Comments can be
sent, until September 21, 2012, to the Director, Bureau of
Information and Education, Game Commission, 2001
Elmerton Avenue, Harrisburg, PA 17110-9797.

1. Purpose and Authority

Unauthorized ATV operation on State game lands and
hunter access cooperator properties continue to be one of
the top ten violations Wildlife Conservation Officers
(WCO) encounter each year. Illegal ATV operation has
been identified as a major source of wildlife habitat
destruction across the landscapes of these lands and
waters. These usage violations are very often accompa-
nied by ATV classification offenses (registration, insur-
ance, and the like) as set forth in 75 Pa.C.S. Under
current law, WCOs do not have authority to enforce 75
Pa.C.S. summary offenses. The Commission normally
forwards these violations to other enforcement authori-
ties. This practice typically ends in mixed results. Delays
and jurisdictional problems often result in significant
challenges in the processing of these cases successfully.
The Commission is proposing to amend § 135.2 to create
a regulatory violation to possess, maintain, operate, oc-
cupy or travel by ATV or snowmobile in a manner not in
accordance with the standards in 75 Pa.C.S. This pro-
posed amendment will ensure safe and effective enforce-
ment of these requirements occurring on lands and
waters under Commission ownership, lease, agreement or
control.

Section 721(a) of the code (relating to control of prop-
erty) provides “The administration of all lands or waters
owned, leased or otherwise controlled by the commission
shall be under the sole control of the director, and the
commission shall promulgate regulations. .. for its use
and protection as necessary to properly manage these
lands or waters.” Section 2102(a) of the code (relating to
regulations) provides that “The commission shall promul-
gate such regulations as it deems necessary and appropri-
ate concerning game or wildlife and hunting or furtaking
in this Commonwealth, including regulations relating to

the protection, preservation and management of game or
wildlife and game or wildlife habitat, permitting or
prohibiting hunting or furtaking, the ways, manner,
methods and means of hunting or furtaking, and the
health and safety of persons who hunt or take wildlife or
may be in the vicinity of persons who hunt or take game
or wildlife in this Commonwealth.” The amendments to
§ 135.2 are proposed under this authority.

2. Regulatory Requirements

The proposed rulemaking will amend § 135.2 to create
a regulatory violation to possess, maintain, operate, oc-
cupy or travel by ATV or snowmobile in a manner not in
accordance with the standards in 75 Pa.C.S.

3. Persons Affected

Persons operating snowmobiles or ATVs on lands or
waters under Commission ownership, lease, agreement or
jurisdiction may be affected by the proposed rulemaking.

4. Cost and Paperwork Requirements

The proposed rulemaking should not result in addi-
tional cost or paperwork.

5. Effective Date

The proposed rulemaking will be effective upon final-
form publication in the Pennsylvania Bulletin and will
remain in effect until changed by the Commission.

6. Contact Person

For further information regarding the proposed rule-
making, contact Richard R. Palmer, Director, Bureau of
Wildlife Protection, 2001 Elmerton Avenue, Harrisburg,
PA 17110-9797, (717) 783-6526.

CARL G. ROE,
Executive Director

Fiscal Note: 48-346. No fiscal impact; (8) recommends
adoption.

Annex A
TITLE 58. RECREATION
PART III. GAME COMMISSION
CHAPTER 135. LANDS AND BUILDINGS
Subchapter A. GENERAL PROVISIONS
§ 135.2. Unlawful actions.

In addition to the prohibitions in the act on lands,
waters or buildings under Commission ownership, lease,
agreement, control or jurisdiction, it is unlawful, except
with the permission of the person in charge of the lands,
or the written permission of the Director to:

* b * * *

(11) Travel by mechanical or motorized conveyance or
ride animals on newly constructed, seeded or planted
roads, or other areas, when posted against the travel.

(12) Possess, maintain, operate, occupy or travel
by snowmobile or ATV in a manner not in accord-
ance with the standards in 75 Pa.C.S. Chapter 77
(relating to Snowmobile and All-Terrain Vehicle
Law).

[Pa.B. Doc. No. 12-1516. Filed for public inspection August 10, 2012, 9:00 a.m.]

PENNSYLVANIA BULLETIN, VOL. 42, NO. 32, AUGUST 11, 2012



5236 PROPOSED RULEMAKING

[ 58 PA. CODE CH. 131 ]
Preliminary Provisions; Enforcement

To effectively manage the wildlife resources of this
Commonwealth, the Game Commission (Commission) pro-
posed at its June 26, 2012, meeting to amend § 131.3
(relating to enforcement) to eliminate the reference to the
Department of Environmental Resources and replace it
with a reference to Department of Conservation and
Natural Resources and also to update the reference to the
Commission’s officers as Wildlife Conservation Officers.

The proposed rulemaking will not have an adverse
impact on the wildlife resources of this Commonwealth.

The authority for the proposed rulemaking is 34
Pa.C.S. (relating to Game and Wildlife Code) (code).

The proposed rulemaking was made public at the June
26, 2012, meeting of the Commission. Comments can be
sent, until September 21, 2012, to the Director, Bureau of
Information and Education, Game Commission, 2001
Elmerton Avenue, Harrisburg, PA 17110-9797.

1. Purpose and Authority

On July 1, 1995, relevant portions of the Conservation
and Natural Resources Act (71 P.S. §§ 1340.101—
1340.1103) effectively created the Department of Conser-
vation and Natural Resources and changed the name of
the Department of Environmental Resources to the De-
partment of Environmental Protection. The 1995 name
changes were not incorporated in § 131.3. The Commis-
sion is proposing to amend § 131.3 to amend the refer-
ence to the Department of Environmental Resources by
updating the reference to the Department of Conservation
and Natural Resources. The Commission is also proposing
to update the reference to the Commission’s officers as
Wildlife Conservation Officers. This proposed rulemaking
is nonsubstantive and is not intended to further expand
or further limit the enforcement authority of any classifi-
cation of officer.

Section 2102(a) of the code (relating to regulations)
provides that “The commission shall promulgate such
regulations as it deems necessary and appropriate con-
cerning game or wildlife and hunting or furtaking in this
Commonwealth, including regulations relating to the pro-
tection, preservation and management of game or wildlife
and game or wildlife habitat, permitting or prohibiting
hunting or furtaking, the ways, manner, methods and
means of hunting or furtaking, and the health and safety
of persons who hunt or take wildlife or may be in the
vicinity of persons who hunt or take game or wildlife in
this Commonwealth.” The amendments to § 131.3 are
proposed under this authority.

2. Regulatory Requirements

The proposed rulemaking will amend § 131.3 to elimi-
nate the reference to the Department of Environmental
Resources and replace it with a reference to Department
of Conservation and Natural Resources and to also up-
date the reference to the Commission’s officers as Wildlife
Conservation Officers.

3. Persons Affected

Enforcement personnel of the Department of Conserva-
tion and Natural Resources will be affected by the
proposed rulemaking.

4. Cost and Paperwork Requirements

The proposed rulemaking should not result in addi-
tional cost or paperwork.

5. Effective Date

The proposed rulemaking will be effective upon final-
form publication in the Pennsylvania Bulletin and will
remain in effect until changed by the Commission.

6. Contact Person

For further information regarding the proposed rule-
making, contact Richard R. Palmer, Director, Bureau of
Wildlife Protection, 2001 Elmerton Avenue, Harrisburg,
PA 17110-9797, (717) 783-6526.

CARL G. ROE,
Executive Director

Fiscal Note: 48-345. No fiscal impact; (8) recommends
adoption.

Annex A
TITLE 58. RECREATION
PART III. GAME COMMISSION
CHAPTER 131. PRELIMINARY PROVISIONS
§ 131.3. Enforcement.

In addition to [ Game Commission | Wildlife Con-

servation Officers or Deputy [ Game Commission ]
Wildlife Conservation Officers, the Director designates
and empowers the following persons to enforce the act
and this part while acting within the scope of their
employment and jurisdiction.

* & * *k &

(4) Pennsylvania Department of [ Environmental ]
Conservation and Natural Resources personnel with
enforcement powers.

* & * & &

[Pa.B. Doc. No. 12-1517. Filed for public inspection August 10, 2012, 9:00 a.m.]

[ 58 PA. CODE CH. 147 ]

Special Permits; Nuisance Wildlife