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PROPOSED RULEMAKINGS

BOARD OF COAL
MINE SAFETY

[ 25 PA. CODE CH. 208 ]

Maintenance of Incombustible Content of Rock
Dust

The Board of Coal Mine Safety (Board) is proposing to
add § 208.71 (relating to maintenance of incombustible
content of rock dust) to read as set forth in Annex A. The
proposed rulemaking conforms Pennsylvania regulations
to Federal regulations, thereby establishing that the
incombustible content of coal dust, rock dust and other
dust will not be less than 80% in bituminous coal mines.

Sections 106 and 106.1 of the Bituminous Coal Mine
Safety Act (BCMSA) (52 P. S. §§ 690-106 and 690-106.1)
authorize the adoption of regulations implementing the
BCMSA, including additional safety standards. The Board
is authorized to promulgate regulations that are neces-
sary or appropriate to implement the BCMSA and to
protect the health, safety and welfare of miners and other
individuals in and about mines.

This proposed rulemaking is given under Board order
at its meeting of March 26, 2013.

A. Effective Date

This proposed rulemaking will be effective upon final-
form publication in the Pennsylvania Bulletin.

B. Contact Persons

For further information, contact Joe Sbaffoni, Director,
Bureau of Mine Safety, Fayette County Health Center,
100 New Salem Road, Room 167, Uniontown, PA 15401,
(724) 439-7469, jsbaffoni@pa.gov; or Susana Cortina de
Céenas, Assistant Counsel, Bureau of Regulatory Coun-
sel, Office of Chief Counsel, Rachel Carson State Office
Building, 9th Floor, P. O. Box 8464, Harrisburg, PA
17105-8464, (717) 787-7060, scortina@pa.gov.

C. Statutory Authority

The proposed rulemaking is authorized under sections
106 and 106.1 of the BCMSA, which grant the Board the
authority to adopt regulations implementing the BCMSA,
including additional safety standards. The Board is au-
thorized to promulgate regulations that are necessary or
appropriate to implement the BCMSA and to protect the
health, safety and welfare of miners and other individuals
in and about mines.

D. Background and Purpose

This proposed rulemaking would require that where
rock dust is to be applied in bituminous coal mines, the
incombustible content of the combined coal dust, rock
dust and other dust that is present in a mine’s intake and
return airways may be not be less than 80%. On Septem-
ber 23, 2010, the Mine Safety and Health Administration
(MSHA) issued an emergency temporary standard (ETS)
under section 101(b) of the Federal Mine Safety and
Health Act of 1977 (30 U.S.C.A. § 811(b)) in response to
the grave danger that miners in underground bituminous
coal mines face when accumulations of coal dust are not
made inert. See 75 FR 57849 (September 23, 2010).
MSHA concluded, from investigations of mine explosions
and other reports, that immediate action was necessary to
protect miners.

The ETS served as an emergency temporary final rule
with immediate effect and provided an opportunity for
notice and comment, after which time a final rule would
be issued. The National Institute for Occupational Safety
and Health (NIOSH) conducted a series of large-scale
dust explosion tests at the NIOSH Lake Lynn Experimen-
tal Mine using the dust survey results to determine the
incombustible content necessary to prevent explosion
propagation. Based on the results of this testing, NIOSH
recommended an 80% total incombustible content in both
intake and return airways of bituminous coal mines in
the ETS. In addition, the incombustible content of the
dust shall be increased to 0.4% for each 0.1% of methane
present.

Based on NIOSH’s data and recommendations and
MSHA data and experience, the United States Secretary
of Labor determined that miners were exposed to grave
danger in areas of underground bituminous coal mines
that were not properly and sufficiently rock dusted in
accordance with the ETS and that the ETS was necessary
to protect miners from this danger.

The final MSHA rule retained the verbatim require-
ments of the ETS to ensure continuous protection for
underground bituminous coal miners from grave danger
due to hazards of coal dust explosions. See 76 FR 35968
(June 21, 2011).

In developing the final rule, MSHA considered the
following: its accident investigation reports of mine explo-
sions in intake air courses that involved coal dust; the
NIOSH Report of Investigations entitled “Recommenda-
tions for a New Rock Dusting Standard to Prevent Coal
Dust Explosions in Intake Airways”; MSHA’s experience
and data; public comments on the ETS; and testimony
provided at the public hearings. MSHA believes that the
requirements of the final rule are necessary to continue to
protect underground bituminous coal miners from grave
danger. These regulations are codified at 30 CFR 75.403
and 75.403-1 (relating to maintenance of incombustible
content of rock dust; and incombustible content).

The BCMSA is the first significant update of the
Commonwealth’s underground bituminous coal mine
safety laws since 1961. See section 103(a) of the BCMSA
(52 P.S. § 690-103(a)). One of the significant changes
made by the BCMSA is the authority to promulgate
regulations for mine safety. The General Assembly estab-
lished the Board to promulgate the regulations. This
seven-member board consists of the Department of Envi-
ronmental Protection’s (Department) Secretary as Chair-
person, three members representing the viewpoint of
mine workers and three members representing the view-
point of underground bituminous coal mine operators,
respectively. See section 106 of the BCMSA.

A significant problem with the pre-existing law was
that its safety standards were becoming outdated. There
was not an effective mechanism to modify existing stan-
dards or to adopt new safety standards to address
changes in technology or other hazards. To rectify this
problem, the BCMSA contains broad rulemaking author-
ity to adopt regulations to either modernize safety stan-
dards in the BCMSA or adopt new safety standards not in
the BCMSA. The Board was directed to start considering
whether to adopt Federal mine safety standards not in
the BCMSA. See section 106.1 of the BCMSA.

After learning of the more stringent MSHA require-
ments under 30 CFR 75.403 and 75.403-1 for the mainte-
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nance of incombustible content of rock dust, the Board
determined that the Commonwealth should incorporate
the Federal standards into State regulation and provide
the Department the necessary independent authority to
enforce those standards.

The percentage of incombustible content of rock dust
plays an important role in the probability and severity of
explosions in bituminous coal mines. Rock dust has been
used for 100 years as a precautionary measure to prevent
explosions. The workings of these mines lead to the
production of explosive coal dust and adding rock dust
with an incombustible content of a certain percentage
reduces the potential, as well as the severity, of explo-
sions. This has been amply documented by the previously-
referenced studies. Inert rock dust acts as a heat sink,
that is, a source that absorbs and dissipates heat, so that
a certain amount of inert rock dust with coal dust is
likely to prevent or reduce the potential for coal dust
explosions. For that reason, Federal regulations mandate
that the incombustible content of the combined coal, rock
and other types of dust used in bituminous coal mines
may not be less than 80%. The proposed rulemaking
conforms to the Federal regulation in this regard.

By proposing to adopt this Federal regulation, the
Board believes it will enhance the Department’s ability to
ensure the safety of miners by reducing the potential or
severity of explosions in bituminous coal mines and by
allowing the Department to have independent authority
to enforce the Federal requirement. This proposed rule-
making seeks to conform Pennsylvania regulations to
Federal regulations that are already in place.

E. Summary of Proposed Rulemaking

The Board proposes to add § 208.71 to require the use
of additional rock dust to reduce the possibility and
severity of explosions that may cause bodily harm or loss
of life while working underground, as well as prevent
property loss. Most of the miners who work underground
may be several miles away from a mine opening. Because
of the dangerous conditions that miners encounter and
the increased probability of explosions with the use of
rock dust with incombustible content that is less than
80%, safety is a priority. Using additional rock dust to
attain the percentage previously mentioned is another
tool that miners will have available to save a life, as well
as protect property.

Subsection (a) provides that, among other things, the
incombustible content of the combined coal dust, rock
dust and other dust may not be less than 80%.

Subsection (b) provides that where methane is present,
the percent of incombustible content of combined dust
shall be increased 0.4% for each 0.1% of methane.

Subsection (c¢) provides that moisture in the combined
coal dust, rock dust and other dusts shall be considered a
part of the incombustible content of the mixture.

F. Benefits and Costs
Benefits

The proposed rulemaking will reduce the possibility
and severity of explosions that may cause bodily harm,
loss of life or property. The proposed rulemaking incorpo-
rates Federal regulations into the Commonwealth’s regu-

lations, thus enhancing the Commonwealth’s mine safety
program and its reputation for excellence.

Compliance Costs

The proposed rulemaking will not add compliance costs
to those already existing, as a Federal regulation is

already in place in this regard. This proposed rulemaking
imposes standards already imposed by MSHA.

Compliance Assistance Plan

The Department plans to educate and assist the public
and regulated community in understanding the proposed
rulemaking and how to comply with it. This will be
accomplished through the Department’s ongoing compli-
ance assistance program.

Paperwork Requirements

The proposed rulemaking will not increase the paper-
work that is already generated because of the existing
Federal regulation that is already in place.

G. Sunset Review

This regulation will be reviewed in accordance with the
sunset review schedule published by the Department to
determine whether it effectively fulfills the goals for
which it was intended.

H. Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on May, 1, 2013, the Department sub-
mitted a copy of this proposed rulemaking and a copy of a
Regulatory Analysis Form to the Independent Regulatory
Review Commission (IRRC) and to the Chairpersons of
the Senate and House Environmental Resources and
Energy Committees. A copy of this material is available to
the public upon request.

Under section 5(g) of the Regulatory Review Act, IRRC
may convey any comments, recommendations or objec-
tions to the proposed rulemaking within 30 days of the
close of the public comment period. The comments, recom-
mendations or objections must specify the regulatory
review criteria which have not been met. The Regulatory
Review Act specifies detailed procedures for review, prior
to final publication of the rulemaking, by the Depart-
ment, the General Assembly and the Governor of com-
ments, recommendations or objections raised.

I. Public Comments

Written comments—Interested persons are invited to
submit comments, suggestions or objections regarding the
proposed rulemaking to the Board of Coal Mine Safety,
P. O. Box 8477, Harrisburg, PA 17105-8477 (express mail:
Rachel Carson State Office Building, 16th Floor, 400
Market Street, Harrisburg, PA 17101-2301). Comments
submitted by facsimile will not be accepted. Comments,
suggestions or objections must be received by the Board
on or before June 10, 2013. Interested persons may also
submit a summary of their comments to the Board. The
summary may not exceed one page in length and must
also be received by the Board on or before June 10, 2013.
The one-page summary will be provided to each member
of the Board in the agenda packet distributed prior to the
meeting at which the final-form rulemaking will be
considered.

Electronic comments—Comments may be submitted
electronically to the Board at RegComments@pa.gov and
must also be received by the Board on or before June 10,
2013. A subject heading of the proposal and a return
name and address must be included in each transmission.
If an acknowledgment of electronic comments is not
received by the sender within 2 working days, the
comments should be retransmitted to ensure receipt.

E. CHRISTOPHER ABRUZZO,
Acting Chairperson
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Fiscal Note: 7-481. No fiscal impact; (8) recommends
adoption.

Annex A
TITLE 25. ENVIRONMENTAL PROTECTION

PART I. DEPARTMENT OF ENVIRONMENTAL
PROTECTION

Subpart D. ENVIRONMENTAL HEALTH AND
SAFETY

ARTICLE IV. OCCUPATIONAL HEALTH AND
SAFETY

CHAPTER 208. UNDERGROUND COAL MINE
SAFETY

COMBUSTIBLE MATERIALS AND ROCK DUSTING

§ 208.71. Maintenance of incombustible content of
rock dust.

(a) Where rock dust is required to be applied, it shall
be distributed upon the top, floor and sides of the
underground areas of a coal mine and maintained in
quantities so that the incombustible content of the com-
bined coal dust, rock dust and other dust is not less than
80%.

(b) Where methane is present in a ventilating current,
the percent of incombustible content of the combined dust
as required under subsection (a) shall be increased 0.4%
for each 0.1% of methane.

(¢) Moisture in the combined coal dust, rock dust and
other dusts shall be considered as a part of the incombus-
tible content of the mixture.

[Pa.B. Doc. No. 13-867. Filed for public inspection May 10, 2013, 9:00 a.m.]

BOARD OF PROBATION
AND PAROLE

[ 37 PA. CODE CH. 79 ]

County Probation and Parole Officers’ Firearm
Education and Training Commission

The County Probation and Parole Officers’ Firearm
Education and Training Commission (FETC) proposes to
amend §§ 79.2, 79.61 and 79.63 (relating to definitions;
approval of instructors; and requirements for in-service
training courses) and add §§ 79.25 and 79.26 (relating to
duty weapon change; and break-in-service) to read as set
forth in Annex A.

Statutory Authority

This rulemaking is proposed under the authority of 61
Pa.C.S. § 6305(13) (relating to powers and duties of
commission).

Purpose of Proposed Rulemaking

This proposed rulemaking will serve to accelerate the
firearm qualification process for officers and the approval
process for in-service training courses. This proposed
rulemaking will also maintain public safety by ensuring
that officers are properly qualified on their duty weapons
and instructors are properly certified to conduct training
courses. Proposed amendments to § 79.2 define new
terms. Proposed § 79.25 explains the qualification re-
quirements that county probation and parole officers shall

adhere to in the event of a duty weapon change. Proposed
§ 79.26 explains the requisite qualification requirements
that county probation and parole officers shall adhere to
depending on the duration of the officer’s break-in-service.
Proposed amendments to § 79.61 amend the recertifica-
tion and renewal requirements for Certified Firearms
Instructors (CFI) who attain Master Instructor (MI) sta-
tus. Proposed amendments to § 79.63 grant the FETC
the discretion to waive certain requirements in the
approval process for in-service training courses.

Explanation of Proposed Rulemaking

In § 79.2(a), definitions of “break-in-service” and “duty
weapon” are proposed to be added.

Proposed § 79.25 provides new requirements when a
county probation or parole officer has a change involving
his duty weapon. A different manufacturer, a different
model from the same manufacturer or a change in
firearm caliber constitutes a duty weapon change. A
change in duty weapon requires a county probation or
parole officer to satisfactorily complete an FETC qualifi-
cation course of fire before carrying the new weapon on
duty. This proposed section also requires that the weapon
change information and the qualification results are
recorded in the Firearm Commission Training Manage-
ment System (FCTMS).

The FETC does not currently require an officer to pass
a qualification course of fire on a new duty weapon.
Instead, an officer is required to pass a qualification
course of fire only when the officer’s qualification certifi-
cation expires.

Proposed § 79.26 provides that when an officer has a
break-in-service of less than 12 months, that officer does
not have to undergo additional training as a result of the
break-in-service. However, an officer who has a break-in-
service lasting between 12 and 24 months shall satisfacto-
rily complete a current written test, requalify on the
Commission’s qualification course and resubmit finger-
prints. An officer who has a break-in-service lasting 24
months or more shall meet the requirements of a new
hire.

Proposed amendments to § 79.61(b) provide that when
a CFI attains MI status, the MI recertification date will
default to the instructor’s CFI recertification date. Cur-
rently, this subsection determines the MI recertification
date by calculating a 36-month period from the date MI
status is attained. Instead of relying on calculations, this
proposed amendment would simply apply the existing
CFI recertification date as the MI recertification date.

This proposed rulemaking also amends the require-
ments for CFI certification renewal. Section 79.61(c)(1)
currently requires documentation demonstrating that the
instructor provided at least 12 hours of relevant academic
and range instruction to county probation personnel in
the last 36 months. This proposed amendment would only
require that the instructor provided at least 12 hours of
firearm instruction to county probation personnel in the
last 36 months.

Proposed amendments to § 79.63(b) would grant the
FETC discretion to waive the 90-day requirement in this
subsection if the course has been approved by an entity
such as the Federal Bureau of Investigation, the Pennsyl-
vania State Police or the National Rifle Association. This
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section requires counties, seeking approval for in-service
training courses, to submit an application to the Execu-
tive Director at least 90 calendar days before the first
proposed day of training.

Affected Parties

This proposed rulemaking would add only a slight
burden on county probation and parole officers depending
on whether there has been a change in duty weapon or a
break-in-service. An officer would have to adhere to these
new requirements even if the officer would not otherwise
be up for requalification.

Additionally, an FETC-approved school or vendor that
provides in-service training courses may experience a
slight increase in the number of officers it tests depend-
ing on whether the officer has had a duty weapon change
or a break-in-service. Additionally, firearm instructors
may derive a benefit from the proposed recertification
regulation since it simplifies the recertification dates for
instructors reaching MI status.

Fiscal Impact

Commonuwealth

The Commission determined that the proposed rule-
making will have a minimal financial impact on the
Commonwealth since the funds budgeted for the FETC
are derived from the County Probation and Parole Offi-
cers’ Firearm Education and Training Fund (Fund),
which, under the law, is a restricted receipts account
within the General Fund. Moneys for the Fund are
derived from costs imposed on individuals who accept
Accelerated Rehabilitative Disposition, plead guilty or
nolo contendere, or are convicted of a felony or misde-
meanor. The Fund is used exclusively for the training
activities and expenses of the FETC.

Political subdivisions

The projected fiscal impact of this proposed rulemaking
is negligible. The costs associated with firearm qualifica-
tion courses will only apply when the officer has a change
in duty weapon or a break-in-service.

Overview of costs

The time an officer spends requalifying usually takes 1
hour. The subject county would have to pay that percent-
age of the officer’s salary, plus the hourly percentage of
the instructor’s salary, plus the 60-180 rounds (50¢ per
round) expended, plus 2 to 6 targets used ($1 per target).
When a written test is required, the county shall pay the
officer and the testing instructor a percentage of his
salary based on the 50-minute test. Finally, when an
officer must meet the requirements of a new hire because
of break-in-service lasting 24 or more months, the county
shall pay for 18 hours of classroom time, 31 hours of
range time, 1,000 rounds of ammunition, the cost for
hotel rooms (maximum $79 per night) and a per diem and
mileage.

Private sector

The proposed rulemaking will not have adverse fiscal
impact on the private sector.
General public

The proposed rulemaking will not impose costs and will
not have adverse fiscal impact on the general public.
Costs and Paperwork Requirements

The proposed rulemaking directly relates to implemen-
tation of a program which is already in effect and for
which funding is already in place. Therefore, there will
not be new fiscal impact. The proposed rulemaking may
result in marginal increases in paperwork since weapon

change information and qualification results must be
recorded in the FCTMS. There may be a slight reduction
in paperwork for certified firearm instructors since they
would only have to document and demonstrate 12 hours
of firearms training, rather than 12 hours of academic
and range instruction when renewing CFI certification.

Impact on Small Business

This proposed rulemaking will not have impact on
small businesses as the regulations only affect county
probation and parole officers and county probation de-
partments.

Effective Date

This proposed rulemaking will become effective upon
final-form publication in the Pennsylvania Bulletin.

Sunset Date

A sunset date has not been assigned. The FETC will
review the efficacy of these regulations on an ongoing
basis.

Public Comment

Interested persons are invited to submit written com-
ments, suggestions or objections regarding the proposed
rulemaking to Todd Burns, Executive Director, Firearm
Education and Training Commission, 1101 South Front
Street, Suite 5600, Harrisburg, PA 17104-2522 within 30
calendar days after the date of publication in the Pennsyl-
vania Bulletin. When submitting comments, reference
Regulation No. 37 Pa. Code, Chapter 79. Persons with a
disability who require an auxiliary aid or service may
submit comments by calling Todd Burns, (717) 783-4692.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P. S. § 745.5(a)), on April 30, 2013, the FETC submitted a
copy of this proposed rulemaking and a copy of a
Regulatory Analysis Form to the Independent Regulatory
Review Commission (IRRC) and to the Chairpersons of
the House and Senate Judiciary Committees. A copy of
this material is available to the public upon request.

Under section 5(g) of the Regulatory Review Act, IRRC
may convey any comments, recommendations or objec-
tions to the proposed rulemaking within 30 days of the
close of the public comment period. The comments, recom-
mendations or objections must specify the regulatory
review criteria which have not been met. The Regulatory
Review Act specifies detailed procedures for review, prior
to final publication of the rulemaking, by the FETC, the
General Assembly and the Governor of comments, recom-
mendations or objections raised.

KEITH GRAYBILL,
Chairperson

Fiscal Note: 41-21. No fiscal impact; (8) recommends
adoption.

Annex A
TITLE 37. LAW
PART II. BOARD OF PROBATION AND PAROLE

CHAPTER 79. COUNTY PROBATION AND PAROLE
OFFICERS’ FIREARM EDUCATION AND
TRAINING COMMISSION

GENERAL PROVISIONS

§ 79.2. Definitions.

(a) The following words and terms, when used in this
chapter, have the following meanings, unless the context
clearly indicates otherwise:

* & * *k *
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Basic training—The initial training provided by the
Commission.

Break-in-service—The time period between the
date an officer qualified to carry a duty weapon
terminates employment for any reason and the date
that the officer is rehired by the same or another
armed county probation and parole office.

CFI—Certified Firearms Instructor—A firearms instruc-
tor who is approved by the Commission under
§ 79.61(a)(1) (relating to approval of instructors.)

* * & k &

County conducted training—Any Commission-approved
training not presented by the Commission but presented
by a county.

Duty weapon—The firearm an officer qualifies
with and carries while on duty.

Executive Director—The administrative officer reporting
directly to the Commission who is responsible for pro-
gram management.

* * * * *

MAINTENANCE OF CERTIFICATION

(Editor’s Note: Sections 79.25 and 79.26 are new and
printed in regular type to enhance readability.)

§ 79.25. Duty weapon change.

A change in an officer’s duty weapon involving a
different manufacturer, a different model from the same
manufacturer or a change in firearm caliber requires
that:

(1) The officer satisfactorily completes a Commission
qualification course of fire on the new duty weapon.

(2) Qualification occurs prior to the officer carrying the
new weapon on duty.

(3) Weapon change information and qualification re-
sults are recorded in the FCTMS.

§ 79.26. Break-in-service.

(a) An officer who has a break-in-service of less than
12 months is not required to have additional training as a
result of the officer’s break-in-service.

(b) An officer who has a break-in-service lasting be-
tween 12 and 24 months shall satisfactorily complete a
current written test and successfully requalify on the
Commission’s qualification course as a result of the
officer’s break-in-service.

(¢) An officer who has a break-in-service of 24 months
or more shall meet the requirements of a new hire as a
result of the officer’s break-in-service.

APPROVAL OF INSTRUCTORS, SCHOOLS AND

VENDORS
§ 79.61. Approval of instructors.
* * * * *

(b) Certifications for both CFI and MI shall be for [ a
period of ] 36 months following approval by the Com-
mission unless sooner revoked by the Commission. When
a CFI attains MI status, [ the 36-month period shall
be calculated based upon the date that MI status is
attained ] the MI recertification date will default to
the instructor’s CFI recertification date.

(¢) To renew certification an instructor shall be re-
quired to submit an application for renewal of certifica-

tion. The application must at least include documentation
demonstrating that the instructor has provided the fol-
lowing:

(1) For CFI certification renewal, a minimum of 12
hours of relevant [ academic and range ] firearms
instruction to county probation personnel in the preceding
36 months, including at least one basic training. The
requirement to conduct one basic training during the
preceding 36-month period for CFI renewal may be
waived by the Commission.

* & * & *

§ 79.63. Requirements for in-service training
courses.

* & * *k *

(b) Counties seeking approval of an in-service training
course developed by an entity other than the Commission
or a Commission-approved school or vendor shall submit
an application to the Executive Director at least 90
calendar days prior to the first proposed day of training.
The proposal [ must ] shall be submitted in writing to
the Executive Director. The Commission may waive
the 90-day requirement in this subsection on a
case-by-case basis if the course has been approved
by an entity such as the Federal Bureau of Investi-
gation, the Pennsylvania State Police or the Na-
tional Rifle Association.

* & * b *

[Pa.B. Doc. No. 13-868. Filed for public inspection May 10, 2013, 9:00 a.m.]

ENVIRONMENTAL
HEARING BOARD

[ 25 PA. CODE CH. 1021 ]
Practice and Procedure

The Environmental Hearing Board (Board) proposes to
amend Chapter 1021 (relating to practice and procedure)
by adding procedural rules to read as set forth in Annex
A. The proposed procedural rules have the following
objectives: 1) to provide the regulated community, the
Department of Environmental Protection (Department)
and other potential litigants with more specific guidance
on how to represent their interests before the Board; 2) to
improve the rules of practice and procedure before the
Board; and 3) to institute additional and modified rules of
practice and procedure before the Board to require elec-
tronic filing and service in nearly all matters before the
Board.

This proposed rulemaking was adopted by the Board at
its meeting on November 8, 2012.

A. Effective Date

This proposed rulemaking will be effective upon final-
form publication in the Pennsylvania Bulletin.

B. Contact Persons

For further information, contact Maryanne Wesdock,
Senior Counsel, Environmental Hearing Board, Suite 310,
301 Fifth Avenue, Pittsburgh, PA 15222, (412) 565-5245,
mwesdock@pa.gov.
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C. Statutory Authority

The Board has the authority under section 5 of the
Environmental Hearing Board Act (act) (35 P.S. § 7515)
to adopt regulations pertaining to practice and procedure
before the Board.

D. Background and Purpose

The proposed rulemaking improves practice and proce-
dure before the Board. The proposed rulemaking is based
on the recommendations of the Environmental Hearing
Board Rules Committee (Rules Committee), a nine-
member advisory committee created by section 5 of the
act to make recommendations to the Board on its rules of
practice and procedure. The Board may promulgate pro-
posed regulations based in whole or in part on the
recommendations of the Rules Committee.

The Board established an electronic filing system allow-
ing parties appearing before the Board to file nearly any
document in a proceeding on an electronic docket. This
system, after being utilized on a case-by-case basis, is
now being proposed as the primary docketing system for
the Board. In addition to some omnibus rule amend-
ments, the proposed amendments will allow the Board to
require nearly all parties to file nearly all documents in
matters before the Board electronically in a manner that
will allow the Board’s proceedings to be more efficient,
open to the public and accessible to parties appearing
before the Board.

E. Summary of Proposed Rulemaking

This summary provides a description of the existing
rules of practice and procedure when relevant to proposed
revisions, the proposed amendments and how the pro-
posed amendments differ from the Rules Committee’s
recommendations.

The Board concurred with the Rules Committee’s rec-
ommendations.

When the recommendations of the Rules Committee
were not in proper legislative style and format, they have
been modified to conform to those requirements. Simi-
larly, when recommendations did not contain proper cross
references to 1 Pa. Code Part II (relating to General Rules
of Administrative Practice and Procedure), references to
those rules have been added.

The proposed rulemaking can be divided into three
categories: 1) adoption of new rules; 2) substantive
amendments to existing rules; and 3) correction of typo-
graphical errors.

§ 1021.2. Definitions

The definition of “Costs Act” is proposed to be deleted
because the statute is no longer in effect and the
references to it are proposed to be deleted. The other
proposed amendments to this section are necessary to
support the adoption of a comprehensive set of rules to
adopt mandatory participation in the Board’s electronic
filing system in most appeals.

§ 1021.31. Signing

Proposed amendments to this section clarify that every
document filed by a party is covered by the Board’s rule
on signing and delete any possible distinction that paper
documents are to be treated differently.

§ 1021.32. Filing

Proposed amendments to this section are the result of
the Board’s adoption of a comprehensive electronic filing
system. The obligations of parties practicing before the
Board are proposed to be amended to move Board prac-

tice to near-universal electronic filing participation.
Therefore, the proposed amendments provide for elec-
tronic filing by parties regardless of whether they are
licensed attorneys, describe when a party may be able to
file by conventional means (in paper) or by facsimile and
revise procedures for filing conducted through the Board’s
electronic filing web site.

$ 1021.32a. Privacy issues

This proposed section creates an obligation for filing
parties to redact or refrain from including certain per-
sonal or private information in filings before the Board
under most circumstances.

§ 1021.33. Service by the Board

Proposed amendments to this section change the
Board’s internal procedure to reflect the comprehensive
electronic filing system and decrease duplicated efforts.

§ 1021.34. Service by a party

Proposed amendments to this section change the obliga-
tions of parties serving documents in a matter before the
Board to reflect the comprehensive electronic filing sys-
tem.

§ 1021.35. Date of service

Proposed amendments to this section change the calcu-
lation of effective dates of service for conventionally and
electronically filed documents.

§ 1021.36. Certificate of service

Proposed amendments to this section change the re-
quirement to file a certificate of service to coordinate with
the Board’s comprehensive electronic filing system.

§ 1021.36a. E-mail addresses

This proposed section requires users of the Board’s
electronic filing system to keep and maintain an up-to-
date e-mail address with the Board’s electronic filing
provider.

$ 1021.37. Number of copies

Proposed amendments to this section delete the obliga-
tion of parties to submit duplicate copies of documents
filed with the Board under most circumstances.

§ 1021.39. Docket

Proposed amendments to this section more clearly
explain the Board’s electronic filing system and the
docket that is maintained on it by the Board’s electronic
filing provider.

§ 1021.51. Commencement, form and content

Proposed amendments to this section change the
Board’s rules for beginning a matter before the Board by
providing for electronic filing of notices of appeal through
the Board’s electronic filing system and other amend-
ments.

§ 1021.94. Dispositive motions other than summary judg-
ment motions

Proposed amendments to this section place the same
obligation on parties against whom a dispositive motion is
filed as is currently stated in § 1021.94a (relating to
summary judgment motions).

Proposed amendments also change the rules for parties
seeking to express support of another party’s dispositive
motion. Two options were proposed for the second amend-
ment. One option, which is in Annex A, would prohibit
responses in support of a dispositive motion from contain-
ing legal and factual bases not in the original motion. The
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alternative option would be to allow responses in support
of a dispositive motion to include legal and factual bases
not in the original motion, but would provide a different
time period for the filing of responses to allow the
opposing party ample time to address both the dispositive
motion and the response in support of the dispositive
motion.

§ 1021.94a. Summary judgment motions

Proposed amendments to this section change the
Board’s summary judgment rule as it applies to parties
seeking to express support of another party’s motion for
summary judgment.

§ 1021.103. Subpoenas

Proposed amendments to this section incorporate addi-
tional Pennsylvania Rules of Civil Procedure into the
Board’s rules for subpoenas.

§ 1021.122. Burden of proceeding and burden of proof

Proposed amendments to this section make a minor
change to clarify the burden of proof in third-party
appeals.

§§ 1021.171—1021.174

These sections are proposed to be rescinded to reflect
the fact that a party is not eligible to recover its costs
through the Costs Act because the statute was repealed.

§ 1021.181. Scope

Proposed amendments to this section delete references
to the Costs Act.

§ 1021.201. Composition of the certified record on appeal
to Commonwealth Court

Proposed amendments to this section clarify that the
Board will include a printed copy of electronically filed
documents in records certified for the Commonwealth
Court.

F. Benefits, Costs, Compliance and Paperwork
Benefits

Mandatory electronic filing for most parties before the
Board will provide a measurable benefit to the Common-
wealth, the public and parties appearing before the
Board. By moving nearly all aspects of Board practice to
the electronic filing program, the Board will experience a
reduction in the administrative burden posed by service
by mail, paper recordkeeping and consumption of paper
and other supplies. Parties appearing before the Board
will have greater access to docket materials and a
reduction in the administrative burden posed by service
by mail. Members of the public will benefit from more
extensive public access to the Board’s open dockets
allowing anyone with Internet access to view nearly all
documents filed during the course of the Board’s appeal
process.

Costs

The proposed electronic filing amendments will have a
favorable economic impact on the Commonwealth and
private parties in that it will greatly reduce the amount
of paper used by the Board, other Commonwealth agen-
cies appearing before the Board and the private bar filing
documents with the Board. The remaining proposed
amendments will either not have measurable fiscal im-
pact on the Commonwealth, political subdivision or the
private sector or may have a favorable economic impact in
that they may eliminate potential litigation over existing
uncertainties in Board procedures, authority and require-
ments. Further, the expansion of the Board’s electronic

filing system may relieve some burdens on the Common-
wealth under the Right-to-Know Law (65 P.S.
§§ 67.101—67.3104) when information in the Board’s
dockets is directly accessible to the public.

Compliance

The proposed rulemaking will have a minimal impact
on compliance costs for parties participating in matters
before the Board. Under most circumstances, the ability
to conduct nearly all aspects of appeal procedure elec-
tronically through the Board’s electronic filing system will
result in a reduction of the administrative burden for
parties who will no longer have to provide the Board with
paper records or conduct service by mail. Parties who face
an undue burden by the proposed rulemaking will be able
to seek relief from the Board from the electronic filing
requirements.

Paperwork

The proposed rulemaking may require only minor
changes to the Board’s standard orders.

H. Sunset Review

These regulations will be reviewed in accordance with
the sunset review schedule published by the Board to
determine whether the regulations effectively fulfill the
goals for which they were intended.

1. Public Meeting on Proposed Rulemaking

In accordance with 65 Pa.C.S. § 704 (relating to open
meetings), a quorum of the members of the Board voted
to adopt the proposed rulemaking at a public meeting
held on November 8, 2012, at the Board’s Harrisburg
office in Hearing Room 2, Second Floor, Rachel Carson
State Office Building, 400 Market Street, Harrisburg, PA.

J. Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on April 26, 2013, the Board submitted a
copy of this proposed rulemaking and a copy of a
Regulatory Analysis Form to the Independent Regulatory
Review Commission (IRRC) and to the Chairpersons of
the House and Senate Environmental Resources and
Energy Committees. A copy of this material is available to
the public upon request.

Under section 5(g) of the Regulatory Review Act, IRRC
may convey any comments, recommendations or objec-
tions to the proposed rulemaking within 30 days of the
close of the public comment period. The comments, recom-
mendations or objections must specify the regulatory
review criteria which have not been met. The Regulatory
Review Act specifies detailed procedures for review, prior
to final publication of the rulemaking, by the Board, the
General Assembly and the Governor of comments, recom-
mendations or objections raised.

K. Public Comment

The Board invites interested persons to submit written
comments, suggestions or objections regarding the pro-
posed rulemaking to Maryanne Wesdock, Senior Counsel,
Environmental Hearing Board, 2nd Floor, Rachel Carson
State Office Building, P. O. Box 8457, Harrisburg, PA
17105-8457, mwesdock@pa.gov within 30 days of the date
of publication in the Pennsylvania Bulletin.

THOMAS W. RENWAND,
Chairperson

Fiscal Note: 106-10. No fiscal impact; (8) recommends
adoption.
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Annex A
TITLE 25. ENVIRONMENTAL PROTECTION
PART IX. ENVIRONMENTAL HEARING BOARD

CHAPTER 1021. PRACTICE AND [ PROCEDURES ]
PROCEDURE

PRELIMINARY PROVISIONS
GENERAL
§ 1021.2. Definitions.

(a) The following words and terms, when used in this
chapter, have the following meanings, unless the context
clearly indicates otherwise:

Board—The Environmental Hearing Board, consisting
of its chairperson and four members, all of whom are
administrative law judges appointed by the Governor to
hear appeals from actions of the Department.

Business day—A day that is not a Saturday, Sun-
day or a legal holiday.

[ Costs Act—The act of December 13, 1982 (P. L.
1127, No. 257) (71 P. S. §§ 2031—2035), known as the
Commonwealth Agency Adjudicatory Expenses
Award. ]

Conventional filing—Presenting documents to the
Board by hand, mail or other personal delivery
services, for purposes of filing.

Department—The Department of Environmental Protec-
tion or other boards, commissions or agencies whose
decisions are appealable to the Board.

& * & * &

Electronic ﬁ'ling—[ The electronic transmission of
legal documents by means of a computer or device,
other than by facsimile transmission. Legal docu-
ments may be electronically transmitted in the
format of Word Perfect for Windows or Microsoft
Word for Windows or other format as the Board
may permit. ] The electronic transmission of docu-
ments to the Board through the electronic filing
provider for purposes of filing.

Electronic filing provider—The entity providing
electronic filing and electronic service of docu-
ments by means of the Internet in Board proceed-
ings.

Electronic service—The electronic transmission of
documents through the electronic filing provider to
a party, attorney or representative under this chap-
ter.

Facsimile filing—The transmission of documents
to the Board, for purposes of filing, using a ma-
chine that can send and receive a facsimile trans-
mission either as a stand-alone device or as part of
a computer system.

Facsimile transmission—The transmission of a
source document between locations by encoding
the document into electronic signals, transmitting
the signals over the telephone system and recon-
structing the electronic signals to print a duplicate
of document at the receiving destination.

[ Filing attorney—A registered attorney who files
a legal document by means of electronic filing on

behalf of a client whom the attorney represents in a
proceeding before the Board. ]

Hearing examiner—A person other than a Board mem-
ber designated by the Board to preside at hearings or
conferences.

Intervenor—A person who has been permitted to inter-
vene by the Board, as provided by § 1021.81 (relating to
intervention).

[ Legal document—A motion, answer or other pa-
per filed in a proceeding before the Board other
than a notice of appeal or a complaint that is
original process naming a defendant or defendants.
A subpoena or a bond or check issued to secure
payment of a penalty is not a legal document; the
original of the documents excluded from this defi-
nition must be filed or served. ]

Legal holiday—A day designated as a holiday by
the President or Congress of the United States or
the Commonwealth.

Pa.R.A.P—Pennsylvania Rules of Appellate Procedure,
42 Pa.C.S.; 210 Pa. Code.

* & * b *

Pleading—A complaint filed wunder § 1021.71,
§ 1021.72 or § 1021.73 (relating to complaints filed by
the Department; complaints filed by other persons; and
transferred matters) or answer filed under § 1021.74
(relating to answers to complaints). Documents filed in
appeals, including the notice of appeal, are not pleadings.

[ Registered attorney—An attorney admitted to
practice in this Commonwealth, or other counsel
permitted by Board order to represent a party for
purposes of a particular proceeding, who has filed
an electronic filing registration statement with the
Board and to whom the Board has issued a pass-
word authorizing filing and service through the
Board’s website. ]

Registration statement—| A statement made on pro-
fessional or organizational letterhead requesting
the use of the Board’s website for electronic filing. ]
A completed application to use the electronic filing
provider for electronic filing and electronic service
in Board proceedings.

Registered user—An individual who has submit-
ted a registration statement to the Board and to
whom the Board has issued a password authorizing
electronic filing and electronic service.

Supersedeas—A suspension of the effect of an action of
the Department pending proceedings before the Board.

* & Ed & *k

DOCUMENTARY FILINGS
FILING AND SERVICE OF DOCUMENTS
§ 1021.31. Signing.

(a) Every [ notice of appeal, motion, legal docu-
ment or other paper ] document directed to the Board
and every discovery request or response of a party
represented by an attorney shall be signed by at least one
attorney of record in the attorney’s individual name, or if
a party is not represented by an attorney, shall be signed
by the party. Each [ paper shall ] document must state
the signer’s mailing address, e-mail address and tele-
phone number.

* ES * & Ed
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§ 1021.32. Filing.

[ (a) Documents filed with the Board shall be
filed at its headquarters—2nd Floor, Rachel Carson
State Office Building, 400 Market Street, Post Office
Box 8457, Harrisburg, Pennsylvania 17105-8457.

(b) The date of filing shall be the date the docu-
ment is received by the Board.

(c) Documents may be filed by personal delivery,
by mail or by facsimile. Legal documents, as de-
fined in § 1021.2 (related to definitions), may be
filed electronically in accordance with this chapter.
When a document is filed by facsimile, the original
shall be deposited in the mail on the same day. If a
document exceeds ten pages, the facsimile shall
consist of the first five pages and last five pages of
the document and the certificate of service.

(d) Legal documents may be filed with the Board
electronically through the Board’s website by a
filing attorney unless provided otherwise by Board
order. A legal document filed electronically shall be
deemed the equivalent of the original document
subject to the following conditions:

(1) The electronic filing of a legal document con-
stitutes a certification by the filing attorney that
the original hard copy was properly signed and,
where applicable, verified.

(2) An executed hard copy of the legal document,
with any required verifications, shall be main-
tained by the filing attorney and produced at the
request of the Board or any other party within 14
days of the request.

(e) In filing legal documents electronically, a fil-
ing attorney shall be responsible for the following:

(1) An objective description of the legal document
consistent with the title placed on the legal docu-
ment as required by the Board’s website.

(2) Any delay, disruption, interruption of the elec-
tronic signals and readability of the legal docu-
ment.

(8) Any risk that a legal document may not be
properly or timely filed with the Board.

(f) Hard copy of any electronically filed legal
document which exceeds 50 pages in length shall
also be filed with the Board in accordance with
subsections (a) and (¢) and § 1021.37 (relating to
the number of copies). Exhibits to legal documents
may be filed and served either electronically or by
hard copy in accordance with the sections in this
chapter relating to filing and service. If these
requirements are met by hard copy of exhibits, they
must be sent to the Board by mail or express
delivery and, in the case of requests for expedited
disposition, service shall mean actual receipt by the
opposing party as required by § 1021.34(c) (relating
to service by a party).

(g) Documents filed by United States mail, hand
or other delivery services after the close of the
business day at 4:30 p.m. Eastern Time shall be
deemed to be filed on the following business day.
Documents filed electronically, including by fac-
simile, shall be deemed filed on the day received by
the Board.

(h) Documents filed with the Board, other than
exhibits, must be typewritten on letter size paper
(approximately 8 to 8 1/2 inches by 10 1/2 to 11
inches) and pages after the first must be numbered.
Legal documents, as defined in § 1021.2, must be
double spaced, except that footnotes must be single
spaced and quotations in excess of a few lines must
be single spaced and indented. Photocopied docu-
ments will be accepted as typewritten, provided
that all copies are legible. Failure to comply with
this subsection will not result in dismissal of a
filing, but the Board may request the party to
resubmit the document in proper form. ]

(a) Conventional filing. The following documents
shall be conventionally filed or facsimile filed:

(1) A complaint that is original process naming a
defendant or defendants.

(2) A motion to be excused from the Board’s
mandatory electronic filing requirement.

(b) Filing of notice of appeal. An original notice
of appeal may be filed electronically, convention-
ally, or by facsimile.

(¢) Electronic filing.

(1) Documents except those listed in subsections
(a) and (b) shall be electronically filed unless the
Board orders otherwise in a particular proceeding.
Persons shall file a motion under § 1021.92 (relating
to procedural motions) to be excused from the
mandatory electronic filing requirement. The
Board will excuse persons from the mandatory
electronic filing requirement, with respect to all
filings or with respect to specific filings, if the
Board determines that the requirement would im-
pose an unreasonable burden on the potential filer.

(2) Documents filed electronically may not also
be filed by other means unless the Board orders
otherwise or the document to be filed includes an
original bond or check. When electronically filing
documents including an original bond or check, a
copy of the document, including a copy of the
original bond or check, shall be electronically filed.
The original, including the original bond or check,
shall be deposited in the mail, addressed to the
Board’s headquarters at the address provided in
subsection (e)(1).

(3) Electronic filing can be performed only by
registered users. Individuals who are not registered
users can become registered users by submitting a
registration statement to the Board and receiving a
password authorizing electronic filing and service.
The registration statement must be on a form
prepared by the Board and include the user’s name
and mailing address, e-mail address, attorney iden-
tification number (if the registered user is an attor-
ney), a request for authorization to participate in
electronic filing and electronic service, and consent
to accept electronic service of documents permitted
to be electronically filed.

(4) When registration is complete, a registered
user may not withdraw from the electronic filing
and electronic service system except with leave
from the Board.

(5) A filer is responsible for providing an objec-
tive description of documents electronically filed.
The description must include:

PENNSYLVANIA BULLETIN, VOL. 43, NO. 19, MAY 11, 2013



2596 PROPOSED RULEMAKINGS

(i) The party filing or serving the document.

(ii) The title of the document (for example, Appel-
lant ABC Corporation’s Motion for Summary Judg-
ment, Appellant Smith’s Motion to Compel Permit-
tee XYZ, Inc. to Produce Documents).

(6) When a document has been filed electroni-
cally, the official record is the electronic document
filed with the Board and the filer is bound by the
document as filed.

(7) The registered user’s log-in and password re-
quired to file documents using the electronic filing
provider serve as the registered user’s signature on
electronic documents filed with the Board. The
log-in and password serve as a signature for pur-
poses of § 1021.31 (relating to signing) and other
purposes for which a signature is required in con-
nection with proceedings before the Board.

(8) If an electronically filed document does not
bear the actual signature of the registered user, the
name of the registered user under whose log-in and
password the document is submitted must be pre-
ceded by “s/” and typed in the space in the docu-
ment’s signature block where the signature would
otherwise appear (for example, “s/ Jane Doe”).

(9) A registered user or other person may not
knowingly permit or cause a registered user’s pass-
word to be used by an individual other than an
authorized agent of the registered user.

(10) A document that is electronically filed and
requires an original signature other than that of
the registered user shall be maintained by counsel
or, if the party is not represented by the party
itself, for 1 year after periods for appeals expire.
Documents shall be maintained by the filer and
produced at the request of the Board or other party
within 14 days of the request.

(11) Each document filed electronically must indi-
cate in the caption that it has been electronically
filed.

(12) Documents may be electronically filed in
WordPerfect format, Microsoft Word format, PDF
format or other formats permitted by the Board.
The electronic filing provider automatically con-
verts uploaded documents not already in PDF for-
mat to PDF format. A document may exceed page
limitation rules if the additional pages result solely
from the electronic conversion by the electronic
filing provider.

(13) To the extent practicable, electronically filed
documents must be formatted in accordance with
subsection (e)(4).

(14) An electronic filing complete before mid-
night Eastern Time will be considered to be filed on
that date so long as it is accepted by the Board.
Upon completion of the filing, the electronic filing
provider will issue a transaction receipt that in-
cludes the date and time the document was re-
ceived. The transaction receipt serves as proof of
filing. If the Board rejects the submitted documents
following review, the documents will not become
part of the official Board record and the filer will
receive notification of the rejection. Filers may be
required to refile the documents to meet the neces-
sary filing requirements.

(15) Except in the case of notices of appeal, if
electronic filing or service does not occur or is
made untimely because of a technical issue, the
party affected may seek appropriate relief from the
Board.

(16) A registered user shall submit as exhibits or
attachments only excerpts of the referenced docu-
ments that are directly germane to the matter
under consideration by the Board. Excerpted infor-
mation must be clearly and prominently identified
as such. A registered user who files excerpts of
documents as exhibits or attachments under this
paragraph does so without prejudice to his right to
timely file additional excerpts or the complete
document and shall, upon request, provide respond-
ing parties with the complete document. A respond-
ing party may timely file the complete document or
additional excerpts that it believes are directly
germane.

(d) Facsimile filing.

(1) Documents permitted under subsections (a),
(b) and (c¢)(1) and (2) to be filed by facsimile shall be
transmitted to the Board’s facsimile line at (717)
783-4738.

(2) The date of facsimile filing is the date the
document is received by the Board.

(3) For documents more than ten pages long, the
facsimile filed must consist of the certificate of
service and the first five pages and last five pages
of each document except exhibits. Exhibits shall be
omitted from the filing transmitted to the Board’s
facsimile line.

(4) On the same day a document is transmitted to
the Board’s facsimile line, the original (including
exhibits) shall be deposited in the mail, addressed
to the Board’s headquarters at the address pro-
vided in subsection (e)(1). When facsimile filing a
document including an original bond or check, a
copy of the bond or check must be included with
the document transmitted by facsimile. The origi-
nal bond or check must be included with the
original of the document deposited in the mail.

(5) Documents must be formatted in accordance
with subsection (e)(4).

(e) Conventional filing.

(1) Documents permitted to be conventionally
filed with the Board under subsections (a), (b) and
(c)(1) and (2) shall be filed at the Board’s headquar-
ters—2nd Floor, Rachel Carson State Office Build-
ing, 400 Market Street, Post Office Box 8457, Harris-
burg, Pennsylvania 17105-8457.

(2) The date of conventional filing is the date the
document is received by the Board.

(3) Only hard copies may be conventionally filed
unless the filer has secured prior approval from the
Board to conventionally file documents in other
